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may  mandamus  local  board 178 

County  board  cannot  purchase  certain  supplies  for  county  super- 
intendent       214 

County  board  may  transfer  territory  without  approval  of  local 
boards    v 662 

Counsel  may  be  employed  by,  in  action  between  city  and  city 

school  district 152 

Buildings  on  leased  land,  may  be  removed  on  expiration  of  lease....     116 
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County  examiner  may  not  continue  after  ceases  to  be  Supt.  teacher  (47)  46 
County  school  district,  part  of,  may  be  transferred  to  adjoining 

dty,  coonty  or  vUlage  disl^ict. 136 

Coonty  superintendent  cannot  be  connected  with  school  not  sup- 
ported by  state 507 

D&ectoryt  is  first  part  of  section  4782,  G.  C 146 

District  superintendent  may  excuse  child  from  attendance  at  public 
schools,  may  determine  qualifications  of  person  to  instruct  child 

at  home  825 

Hypothecation  of  securities  by  depositary,  form  for 979 

New  school  district,  creation  of,  notice  to  be  given 745 

Physicians  and  trained  nurse  for  school,  board  of  education  may 

appoint  24 

Sites  for  centralization  of  schools  may  be  at  different  points 955 

State  aid,  not  barred  where  board  employs  certain  teacners 71 

Superintendent,  supervisor,  principal  or  teacher  cannot  act  as  sales 

agent  for  text  books,  when 127 

Suspended  school  district,  pupils  to  be  transferred,  district  may  be 

re-established   36 

Township  clerk  cannot  serve  as  clerk  of  school  district  of  which  he 

18  non-resident  860 

Text  books,  when  changed,  board  cannot  pay  exchan^  price 68 

$ 

TRANSFER  OF  TERRITORY:     • 

By  county  board,  equitable  distribution  of  bonded  indebtedness  to 

be  made  306 

To  create  new  district,  when  to  take  effect 745 

When  equitable  distribution  of  funds  and  indebtedness  to  be  made....  136 
Not  effective  until  equitable  distribution  or  funds  or  indebtedness 

made  146 

Transferred   territory  liable   for   share   of   bonds   issued   by   new 

district  306 

Transmission  of  messages,  boy  between  15  and  16  may  be  engaged 

in,  female  under  21  cannot 226 

Transportation  of  pupils,  local  board  may  borrow  money  for,  county 

board  may  provide 77 

Transportation  for  pupils  of  suspended  district,  provided  when 106 

Cannot  be  paid  to  parent  unless  same  is  furnished 823 

Tuition  not  required  of  pupil  who  is  ward  of  resident  of  district...  1021 
Village  school  district,  as  to  duty  to  pay  tuition  of  high  school  pupil....789 

Women  cannot  sign  remonstrance  against  transfer  of  territory....  662 

Sheriff,  fees  of  and  of  guards  in  transporting  prisoners  to  workhouse 741 

Soldiers  and  sailors,  in  Sandusky  home,  residence  of  for  testamentary 

purposes    691 

State  charities,  board  of,  children  committed  to,  to  be  paid  out  of  general 

county  fund  261 

State  medical  board,  fee  of  $25.00  to  be  charged  for  each  examination  of 

an  applicant 140 

TAXATION: 

Assessors  elect  must  give  bond  within  30  days,  but  may  file  bond 
later   -^-^ 498 

Assessor,  void  election  of  in  November,  1915,  vacancy  oc<nirs  Jan- 
uary  1,    1916 : 375 

Assessor,  non-resident  of  taxing  district  cannot  qualify  as 219 

Bonds  of  township  officers,  not  subject  to  internal  revenue  stamp 

tax V ■  •-     ^^^ 

Board  of  revision  cannot  hear  certain  complaints 648 

''Business"  as  used  in  tax  law  defined 818 
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Collateral  inheritance  tax, 

Bequest  to  non-resident  institution  of  learning  subject  to. 229 

Bequest  to  church  subject  to 947 

Devise  in  consideration  of  services,  subject  to 947 

Payable  on  amount  devised  and  not  as  per  as^reement  of  devisees 

on   will   contest 493 

Prosecuting  attorney  cannot  compromise  claim  for 229^ 

United   States  bond  subject  to 497' 

Valuation  of  property  when  subject  to  life  estate 947 

County  commissioners  and  prosecuting  attorney  cannot  remit  or 

compromise  taxes  against  mineral  lands 428 

Duplicate  payment  of  taxes  not  public  money,  but  to  be  held  in 

treasury  in  trust  for  payees 984 

Fire  marshal  tax  for  1915,  computed  by  sec.  841  as  amended  106 

O.  L.  502...... 615 

Franchise  tax  of  foreign  corporations 415 

Levy  under  sec.  3298-1,  G.  C.  to  be  made  before  submission  of  vote 

on   bond   issue ,. 1023 

Limitations  of  levies  under  sees.  329d-l,  3298-8,  et  seq.   G.  C 1023 

Limitations  to  levies  under  sees.  3298-1,  3298-13,  6926,  6927,  1222, 

1231,  6956-1,  3298-18  and  3298-20   G.   C 973 

Parrett-Whittemore   taxation   act,   construction   of  various   provis- 
ions   of    584 

Tax  commission,  power  to  direct  boards  of  revision  to  organize,  and 

to  complete  unfinished  business 648 

Jurisdiction  of  in  appeals  from  district  boards  of  complaint....    928 
Valuation  of  property  located  and  business  carried  on,  in  more  than 

one  taxing  district 818 

Township  trustees  cannot  employ  county  surveyor  for  township  ditch 

for  land  drainage 783 

Township  officers,  expenses  of  cannot  be  paid  from  township  funds 993 

WORKMEN'S  COMPENSATION: 

Acceptance  of,  does  not  bar  right  of  action  against  tort  feasor 665 

"Compensation"  and  "Benefits^  defined 613 

Duplicate  warrants  can  be  issued  only  to  injured  employe 131 

Payable  only  to  employes  or  dependents,  cannot  be  attached  or 

assigned  131 

Industrial  commission  must  determine  full  amount  payable  before 

suit  against  employer 370 

Periodical  payments,  commission  cannot  compute  to  a  lump  sum....  613 

PUBLIC  EMPLOYES : 

Claim  of  paid  out  of  general  state  insurance  fund,  without 

regard  to  credit  standing 829 

Statutory  assessment  for,  how  arrived  at 829 

Temporary  disability,  compensation  for,  may  exceed  that  for  partial 
disability  * 660 

Bureau  of  Inspection  and  Supervision  of  Public  Offices 

Members  of  council  to  be  docked  for  non-attendance 1013 

Regfistration  cities  reqjiired  to  bear  expense  for  offices  of   Board  of 

Elections   1018 

Securities  for  county  deposits.  Sec.  4295,  G.  C.,  applies  to  bonds  for 1013 

Union  Cemetery: 

To  be  managed  by  board  of  trustees 1013 

Secretary  may  be  authorized  to  issue  burial  permits 1013 
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Member  of  trustees  may  be  elected  secretary. 1013 

Trustees  may  receive  donations  and  bequests 1013 

INDUSTRIAL  COMMISSION 

Cerebral  hemorrhage,  due  solely  to  weakened  or  diseased  condition,  not 

an  injury  ^ « 1012 

Constitutionality  of  Part  of  Compensation  Law: 

Opinion  of  Hon.  Thos.  M.  Bigger 253 

^dnion  of  court  of  appeals,  reversing  Hon.  Thos.  M.  Bigrger,  supra 811 

Pramber  injured  in  going  from  shop  to  work,  may  be  entitled  to  com- 
pensation    925 

Widow  does  not  forfeit  right  to  balance  of  award  by  re-marriage 847 

Witness  fees  and  mileage  in  hearings 886 

Worlmian  ceases  to  be  employe  when  discharged;  cannot  recover  com- 
pensation for  injury  received  after  discharge. 967 

INSURANCE  DEPARTMENT 

Banks,  officials  or  employees  dealing  in  insurance ., 446 

PUBUC  UTILITIES  COMMISSION 

BOND,  STOCK  AND  NOTE  ISSUES: 

Amherst  Home  Telephone  Co 882 

Baltimore  &  Ohio  Railroad  Co « 330 

Bergfaolz  Telephone  Co 729 

Carroll   Telephone   Co 805 

Chesapeake  &  Ohio  Northern  Railway  Co 3, 686 

Cincinnati,  Indianapolis  &  Western  Railroad  Co 162,641 

Cincinnati,  Lebanon  &  Northern  Railway  Co 405 

Cleveland,  Painesville  and  Ashtabula  Railroad  Co 7 

Cleydand,  PainesvUle  &  Eastern  Railroad  Co 7 

Columbus  Railway,  Power  and  Light  Co 729 

Defiance  Gas  &  Electric  Co 884 

Detroit,  Toledo  &  Ironton  Railroad  Co 9 

Dresden  Electric   Light  Co 683 

Eaton   Lighting   Co 328 

Fostoria  &  Fremont  Railway  Co 161 

Frazeysburg  Bell  Telephone  Co 807 

Gerard    Water    Co .'. 121 

Greenwich  Farmers'  Telephone  Co 844 

Hilliard  Light  &  Power  Co 327 

Hillsboro,  Cj^ithiana  &  Bainbridge  Traction  Co 922 

Hocking  Valley  Railway  Co 1 

Sennit  Gas  Co « 801 

Little  Miami  Railroad  Co 570 

Lorain  County  Electric  Co 762 

Mansfield  Public  Utilities  &  Service  Co 363 

Middlepoint   Home   Telephone   Co 406 

Middletown  Gas  &  Electric  Co 323 

Newark   Telephone    Co 442 

Northern  Ohio  Traction  &  Light  Co 841 

Northwestern  Ohio  Light  Co ^ 284 

Oakwood  Water  &  Light  Co 963 

Ohio  Gas,  Light  ft  Coke  Co. 803 
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Ohio   Service   Co , 243-681 

Pandora  Electric  Light  &  Power  Co 282 

Perry   County   Telephone   Co 843 

River  Terminal  Railway  Co 481 

Rushville  Bell  Telephone  Co • ^ 806 

Sheriff  Street  Market  &  Storage  Co : 444 

Sidney   Electric   Co 246 

Springfield  Light,  Heat  &  Power  Co 610 

Steubenville   R^lway   Co 921 

Sugar  Grove  Telephone  Co 808 

Southeastern  Ohio  Railway  Co 482 

Toledo,  Columbus  &  Ohio  River  Railroad  Co 484 

Williams  County  Telephone  Co 644 

Youngstown  &  Ohio  River  Railroad  Co 164 

OTHER  DECISIONS  AND  RULINGS: 

Akron  Sand  &  Gravel  Co.  v.  The  Baltimore  &  Ohio  Rd.  Co.,  et  al,  rates 

modified 601 

Akron  Gravel  &  Sand  Co.  vs.  The  Northern  Ry.  Co.,  cause  dismissed 721 

American  District  Telegraph  Co.  and  The  Toledo  Telephone,  Telegraph 

&  Messenger  Co.,  sale  of  property. 964 

American  Express  Co.,  Henry  Burkhart  Packing  Co.  vs.     Cause  dismissed  885 

Ashe  &  Morris,  sale  of  property ■. 763 

Baltimore  &  Ohio  R.  R.  Co.,  et  al.  The  Akron  Sand  &  Gravel  Co.,  vs. 

rates  modified  : 601 

Baltimore  &  Ohio  R.  R.  Co.,  et  al..  The  Carnegie  Steel  Co.  vs.,  rates 

modified 523 

Baltimore  &  Ohio  R.  R.  Co.,  Gabriel  Masi,  vs.,  order  modified 123 

Baltimore  &  Ohio  R.  R.  Co.,  The  Ohio  Eelectric  Ry.  Co.,  vs.,  application 

to  operate  cars  over  tracks 441 

Baltimore  &  Ohio  R.  R.  Co.,  Rockwell  vs.,  cause  dismissed 166 

Baltimore   &   Ohio   S.   W.   R.   R.  Co.,  The   Globe   Iron   Co.,  vs.   cause 

dismissed : 124 

Baltimore  &  Ohio  S.  W.  R.  R.  Co.,  The  Jackson  Iron  &  Steel  Co.,  vs. 

cause  dismissed  124 

Baltimore  &  Ohio  S.  W.  R.  R.  Co.,  Settle  &  Co.,  vs.,  cause  dismissed 125 

Baltimore  &  Ohio  S.  W.  R.  R.  Co.,  The  Star  Furnace  Co.,  vs.  cause  dis- 
missed    124 

Benwood  Telephone  Co.,  and  The  Central  District  Telephone  Co.,  ex- 
change of  traffic 486 

Bimeler,  John,  and  The  Bolivar  Electric  Co.,  application  to  sell  property  362 

Blakeslee  Mutual  Telephone  Co.,  and  The  Williams  County  Telephone  Co., 

in  re  sale  of  property 642 

Bolivar  Electric  Co.,  and  John  Bimeler,  application  to  sell  property 362 

Brownell  Co.,  vs.  The  New  York,  Chicago  &  St.  L.  R.  R.  Co.,  jcauso 

dismissed  44 

Burkhart  Packing  Co.  (Henry)  vs.  American  Express  Co.,  cause  dis- 
missed    885 

Carnegie  Steel  Co.  vs.  The  Baltimore  &  Ohio  R.  R.  Co.,  et  al.,  b*ates 

modified  523 

Central  District  Telephone  Co.  and  The  Benwood  Telephone  Co.,  ex- 
change of  traffic 486 

Central  District  Telephone  Co.,  and  The  Knoxville  Rural  Telephone  Co., 

interchange  of  business 212 

Central  District  Telephone  Co.  and  The  Harrison  &  Jefferson  Telephone 

Co.,  tariff  agreement 764 

Central  Union  Telephone  Co.,  by  receivers,  application  to  acquire  stock 

of  The   Middletown   Telephone   Co 361 

Central  Union  Telephone  Co.  and  The  Farmers'  and  Merchants'  Telephone 

Co.,  interchange  of  business 924 
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Central  Union  Telephone  Co.  and  The  Home  Telephone  Co.,  interchange 
of  toU  husiness 643 

Central  Union  Telephone  Co.  and  The  Valley  Telephone  Co.,  interchange 
of  service  443 

Cincinnati,  Hamilton  &,  Dayton  Ry.  Co.,  by  receivers,  et  al,  The  Ohio 
Electric  Co.  vs.,  application  to  cross  spur  tracks 209 

Cincinnati,  Hamilton  &  Dayton  Ry.  Co.,  by  receivers,  et  al  The  Ohio 
Electric  Co.,  vs.,  application  to  cross  spur  tracks,  order  modified 326 

Cincinnati  Northern  K.  R.  Co.,  in  re  Cincinnati  Northern  Equipment 
Trust  of   1915 213 

Cincinnati  &  Suburban  Bell  Telephone  Co.  vs.  The  Interurban  Ry.  &  Ter- 
minal  Co.,   cause  dismissed 728 

Cincinnati  &  Suburban  Bell  Telephone  Co.  et  al,  Shafer .  vs.,  cause 
dismissed  201 

Cincinnati  &  Suburban  Bell  Telephone  Co.  et  al,  Shafer  vs.  rehearing 
denied  332 

Citizens  Telephone  Co.  and  Coshocton  County  Telephone  Co.,  sale  of 
property,  interchange  of  service 961 

Geveland,  Cincinnati  Chicago  &  St.  L.  Ry.  Co.,  in  re  Big  Four  Equip- 
ment Trust  of  1914 1010 

Cleveland,  Cincinnati,  Chicago  &  St.  L.  Ry.  Co.,  et  al,  in  re  N.  Y.  Central 
Lines  Equipment  Trust  of  1913 250 

Geveland,  Cincinnati,  Chicago  &  St.  L.  Ry.  Co.,  The  Ohio  Electric  Rail- 
way Co.,  vs.  application  to  cross  switch 281 

Geveland,  Southwestern  &  Columbus  Ry.  Co.,  and  The  Crawford  County 
Gas  and  Electric  Co.,  purchase  of  property 726 

Clinton  Air  Line  Telephone  Co.  and  The  Greenwich  Farmers'  Telephone 
Ca,  sale  of  property 842 

Coshocton  County  Telephone  Co.,  and  The  Citizens'  Telephone  Co.,  sale 
of  property,  interchange  of  service 961 

Coshocton  County  Telephone  Co.,  Hizer  et  al,  vs.,  order  to  make  im- 
provements    .-. 635 

Coshocton  Light  &  Heating  Co.,  and  The  Ohio  Service  Co.,  sale  of  prop- 
erty       765 

Crawford  County  Gas  and  Electric  Co.,  and  The  Cleveland  Southwestern 
k  Columbus  Ry.  Co.,  purchase  of  property 726 

Dayton  &,  Troy  Electric  Ry.  Co.,  v.  The  Western  Ohio  R.  R.  Co.,  cause 
dismissed   572 

Detroit,  Toledo  &  Ironton  R.  R.  Co.,  conditional  sale  contract  for  pur- 
chase of  box  cars 9 

Detroit,  Toledo  &  Ironton  R.  R.  Co.,  vs.  The  Pennsylvania  Co.,  cause 
dismissed  1011 

Dobyns,  Leroy,  and  The  Hilliard  Light  &  Power  Co.,  sale  of  light  plant....    366 

Do  Vflle  Sand  &  Gravel  Co.,  iet  al.,  vs.  The  Hocking  Valley  Ry.  €o., 
et  al,  cause  dismissed 561 

Dresden  Electric  Light  Co.,  and  The  Dresden  Electric  Light  and  Water 
Works  Co.,  purchase  of  property 685 

Electric  Light  Co.  of  Ottawa,  O.,  and  The  Northwestern  Ohio  Light  Co., 
sale  of  property 365 

Erie  Railroad  Co.,  The  Fleming-Hahn-Platt  Co.,  vs.,  rates  modified. 524 

Erie  Railroad  Co.,  Klooz  et  al.,  vs.,  cause  dismissed 607. 

Erie  Railroad  Co.,  et  al..  Summit  Silica  Co.,  former  order  sustained 606 

Ervin,  Edgar  vs.  The  Ohio  Fuel  Supply  Co.,  cause  dismissed 126 

Fanners'  &  Merchants'  Telephone  Co.,  and  receivers  of  The  Central 
Union  Telephone  Co.,  intercnange  of  toll  business 924 

Fl«ning-Hahn-Platt  Co.  vs.  The  Erie  Railroad  Co.,  rates  modified 524 

Pine  Lining,  minimum  weight  on 321 

Prick  &  Lindsay  Co.,  and  A.  L.  Wagner,  sale  of  gas  plant 251 

Geiger,  Henry,  vs.  The  Toledo  &  Ohio  Central  Ry.  Co.  et  al,  cause 
dismissed  ^ - 125 

Globe  Iron  Co.  vs.  The  Baltimore  &  Ohio  S.  W.  Rd.  Co.,  cause  dismissed     124 
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Greenwich  Fanners'  Telephone  Co.  and  The  Clinton  Air  Line  Telephone 

Co.,  purchase  of  property 842 

Harrison  and  Jefferson  Telephone  Co.  and  The  Central  District  Telephone 

Co.,  tariff  ag:reement 764 

Hossafous  V.  The  Pittsburg,  Cincinnati,  Chicago  &  St.  L.  Ry.  Co.  et  al, 

dismissed  without   prejudice 44 

Henry  Burkhart  Packing  Co.  and  The  American  Express  Co.,  cause  dis- 
missed   ^ 885 

Hilliard  Light  and  Power  Co.,  and  LeRoy  Dobyns,  sale  of  light  plant 366 

Hizer,  Henry,  et  al  vs.  The  Coshocton  County  Telephone  Co.,  order  to 

make  improvements 635 

Hocking  Valley  Ry.  Co.  et  al.  The  Doville  Sand  &  Gravel  Co.  et  al  vs., 

cause  dismissed  561 

Hocking  Valley  Ry.  Co.  and  T.  E.  Mcllfresh,  overcharges  on  coal  ship- 
ment    1001 

Home  Telephone  Co.,  and  The  Central  Union  Telephone  Co.,  by  Receiv- 
ers, Interchange  of  toll  business ^ 643 

Horner  Tobacco  Co.,  vs.  The  Pittsburg,  Cincinnati,  Chicago  and  St  L. 

Ry.  Co.,  cause  dismissed 45 

Interurban  Railway  &  Terminal  Co.,  The  Cincinnati  and  Suburban  Bell 

Telephone  Co.,  vs.,  cause  dismissed 728 

Investigation  and  Suspension  Docket  No.  1 ~...     321 

Investigation  and  Suspension  Docket  No.  2 401 

Investigation  and  Suspension  Docket  No.  3 571 

Jackson  Iron  &  Steel  Co.,  vs.  The  Baltimore  &  Ohio  S.  W.  R.  R.  Co., 

cause  dismissed  .\....     124 

Kermit  Gas  Co.,  and  The  United  Fuel  Gas  Co.,  purchase  of  property 809 

Kloos,  et  al.,  vs.  The  Erie  Railroad  Co.,  cause  dismissed 607 

Xnoxville  Rural  Telephone  Co.,  and  The  Central  District  Telephone  Co., 

in  re.  interchange  of  business 212 

Lake  Shore  &  Michigan  Southern  Ry.  Co.,  et  al.,  in  re.  New  York  Central 

Lines  Equipment  Trust  of  1913 250 

Lake  Shore  &  Michigan  Southern  Ry.  Co.,  The  Northwestern  Ohio  Ry. 

Co.,  vs.,  cause  dismissed 534 

McCarron,  James  &  Son,  vs.  The  Pennsylvania  Co.,  rates  modified 528 

Mcllfresh,  T.  E.,  vs.  The  Hocking  Valley  Ry.  Co.,  Overcharge  on  coal 

shipments    1001 

Masi,  Gabriel,  et  al.,  vs.  The  Baltimore  &  Ohio  R.  R.  Co.,  Order  modified..     123 
Medina  Farmers  Telephone  Co.,  application  to  extend  lines,  withdrawn....     965 

Miami  Valley  Gas  &  Fuel  Co.,  in  re.  ordinance  of  city  of  Troy 728 

Montpelier  Telephone  Co.,  and  The  Williams  County  Telephone  Co.,  pur- 
chase of  property. 644 

Moor,  Clarissa,  vs.  The  Ohio  Electric  Ry.  Co.,  cause  dismissed 123 

Morris  and  Ashe,  Sale  of  property. 763 

Mt.   Ephraim   Telephone   Co.,   and   The  Pleasant   City   Telephone   Co., 

Transfer   of   property 41 

National  Cash  Register  Co.,  The  Ohio  Electric  Co.,  vs.  application  to 

cross  tracks  245 

National  Tube  Co.  vs.  The  New  York  Central  R.  R.  Co.,  et  al.,  modifica- 
tion  of  rates 521 

New  York  Central  Lines  Equipment  Trust  of  1913  in  re 250 

^ew  York  Central  R.  R.  Co.,  et  al.,  The  National  Tube  Co.,  vs.  modifica- 
tion of  rates 521 

New  York  Central  R.  R.  Co.,  in  re.  New  York  Central  R.  R.  Equipment 

Trust  of   1916 766 

New  York,  Chicago  &  St.  L.  R.  R.  Co.,  The  Brownell  Co.,  vs.,  caude 

dismissed     44 

New  York,  Chicago  &  St.  L.  R.  R.  Co.,  et  al.,  The  River  Furnace  Co.,  vs., 

rates  modified  526 

Northern  Ohio  Ry.  Co.,  The  Akron  Gravel  &  Sand  Co.,  vs.,  cause  dis- 
missed   . ~ 721 
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Northwefitern  Ohio  Light  Co.,  and  The  Electric  Light  Co.,  Purchase  of 

property     365 

Northwestern  Ohio  Ry.  Co.,  vs.  The  Lake  Shore  &  Michigan  Southern  Ry. 

Ca,  cause   dismissed 534 

Northwestern  Telephone  Co.  and  J«  W.  Shuter,  sale  of  property 42 

Ohio  Electric  Ry.  Co.,  vs.  The  Baltimore  &  Ohio  R.  R.  Co.,  Applic&ition 

to  cross  tracks 441 

Ohio  Electric  Ry.  Co.  vs.  The  Cincinnati,  Hamilton  &  Dayton  Ry.  Co.,  et 

al..  Application  to  cross  tracks 209 

Ohio  Electric  Ry.  Co.  vs.  The  Cincinnati,  Hamilton  &  Dayton  Ry.  Co.,  et 

aL,  Order  modified 326 

Ohio  Electric  Rj,  Co.  vs.  The  Cleveland,  Cincinnati,  Chicago  &  St.  L. 

Ry.  Co.,  Application  to  cross  tracks 281 

Ohio  Electric  Ry.  Co.,  Moor,  vs.,  cause  dismissed 123 

Ohio  Electric  Ry.  Co.  vs.  The  National  Cash  Register  Co.,  Application  to 

cross   tracks 245- 

Ohio  Electric  Ry.  Co.  vs.  The  Pittsburgh,  Cincinnati,  Chicago  &  St.  L. 

Ry.  Co.,  Pemussion  to  cross  tracks 608 

Ohio  Electric  Ry.  Co.,  O.  C.  Robinson,  vs.,  cause  dismissed 287 
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PUBLIC  UTILITIES  COMMISSION 


No.  623— In  the  Matter  of  the  Application  of  The  Hocking  Valley 
Railway  Company  for  Consent  and  Authority  to  Issue 
$4,000,000.00  Face  Amount  of  Two- Year  Five  Per  Cent.  Gold 
Notes.    Prayer  Granted. 


(October  13,  1915.) 

The  Hocking  Valley  Railroad  Company  having  duly  presented 
to  The  Public  Utilities  Commission  of  Ohio  its  verified  application 
in  writing  stating  that  said  railway  company  proposes  to  create 
and  sell  for  money  only,  an  issue  of  four  million  dollars,  face 
amount,  of  its  two  year,  five  per  cent,  gold  notes,  to  be  dated  No- 
vember 1,  1915,  and  to  mature  November  1,  1917,  said  notes  to 
be  issued  under  an  indenture  substantially  in  the  form  of  the 
draft  marked  ''Schedule  A,"  attached  to  and  made  a  part  of  said 
application,  and  said  railway  company  having  thereupon  requested 
that  this  commission,  by  order  duly  made,  authorize,  consent  to 
and  permit  the  issue  and  sale  by  said  railway  company  of  said 
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2  Department  Reports 

four  million  dollars,  face  amount,  of  said  two  year,  five  per  cent, 
gold  notes  for  the  purposes  and  upon  the  terms  hereinafter  set 
forth. 

Now,  therefore,  said  application  having  been  duly  considered, 
and  the  same  being  in  due  form  and  sufficient  in  law,  The  Public 
Utilities  Commission  of  Ohio  hereby  orders,  consents  to,  and  au- 
thorizes the  issuance  by  said  The  Hocking  Valley  Railway  Com- 
pany of  its  two  year,  five  per  cent,  gold  notes  as  follows,  to-wit : 

1.  The  amount  and  character  of  said  notes  are  as  follows: 
Said  notes  are  two  year,  five  per  cent,  gold  notes  of  said  railway 
company,  dated  November  1,  1915,  payable  November  1,  1917,  and 
are  to  be  substantially  in  the  form  in  said  indenture  set  forth.  Pend- 
ing the  preparation  of  definitive  notes  some  or  all  of  said  notes 
may  be  issued  as  temporary  notes  as  provided  in  the  indenture. 
The  aggregate  face  amount  of  said  notes  in  respect  of  which  the 
order  of  this  commission  is  granted,  is  four  million  dollars  ($4,- 
000,000.00),  constituting  the  entire  face  amount  of  said  notes 
authorized  to  be  issued  in  said  indenture. 

2.  The  purpose  for  which  said  four  million  dollars  of  said 
notes  are  to  be  issued  is  to  pay  and  refund  the  one  year,  six  per 
cent,  gold  notes  of  said  The  Hocking  Valley  Railway  Company, 
maturing  Novmber  1, 1915,  and  now  outstanding  to  the  face  amount 
of  four  million  dollars.  The  money  to  be  procured  by  the  issue  of 
said  four  million  dollars  of  notes  is  reasonably  required  for  the 
purposes  aforesaid  and  said  railway  company  is  not,  without  the 
consent  of  this  commission,  to  apply  any  of  the  proceeds  of  said 
notes  to  any  purpose  not  hereinabove  specified. 

3.  The  terms  upon  which  said  notes  are  to  be  issued  are  as 
follows:  Said  notes  are,  forthwith  upon  the  issue  thereof,  to  be 
sold  for  money  only  at  the  highest  price  obtainable,  but  for  not 
less  than  ninety-eight  and  one-fourth  per  cent,  of  the  face  amount 
thereof  together  with  accrued  interest  from  the  date  of  said  notes. 
It  is  further 

Ordebed,  That  said  The  Hocking  Valley  Railway  Company, 
upon  the  sale  of  said  notes  or  any  part  thereof,  make  verified  report 
to  the  commission  of  the  fact  of  such  sale,  the  terms  and  conditions 
thereof,  the  amount  realized  therefrom ;  and  at  the  termination  of 
each  period  of  six  months  from  the  date  of  this  order  make  verified 
report  of  the  disposition  and  use  made  of  the  proceeds  of  said 
notes;  and  that  such  report  be  made  until  all  of  the  proceeds 
thereof  have  been  expended  pursuant  to  this  order. 


Public  Utilities  Commission  S 

So.  624 — ^In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  for  an  Order  Authorizing  Such 
Corporation  to  Issue  $3,450,000.00  Capital  Stock.  Prayer  Granted. 


(October  13,  1915.) 

This  day,  after  due  notice,  this  matter  came  on  to  be  heard 
upon  the  application,  filed  October  2,  1915,  under  Section  614-55 
et  sequitur  of  the  General  Code  of  Ohio,  of  the  Chesapeake  and 
Ohio  Northern  Railway  Company  for  an  order  authorizing  the 
applicant.  The  Chesapeake  and  Ohio  Northern  Railway  Company, 
to  issue  three  million,  four  hundred  and  fifty  thousand  of  the  com- 
mon stock  of  said  corporation  for  the  purposes  set  forth  in  said 
application ;  and  the  commission  having  examined  such  witnesses, 
books,  papers,  accounts  and  reports,  and  having  made  such  in- 
quiries and  investigation  as  it  deemed  proper  and  necessary,  and 
being  fully  advised  in  the  premises,  and  it  appearing  that  a  part 
of  the  proceeds  of  said  issue  is  to  be  expended  in  the  state  of  Ohio, 
and  being  of  the  opinion  that  the  use  of  the  capital  to  be  secured 
by  the  issue  of  said  common  capital  stock  is  reasonably  required 
for  the  purposes  of  acquisition  of  property,  including  rights  of 
way,  and  the  construction,  completion,  extension  and  improvement 
of  applicant's  railroad  and  facilities,  and  for  the  improvement  or 
maintenance  of  applicant's  service,  and  to  provide  additional  funds 
for  same  or  all  of  such  purposes,  all  as  hereinafter  specified.    It  is, 
hereby.  Ordered, 

1.  That  said  applicant,  The  Chesapeake  and  Ohio  Northern 
Railway  Company,  be  and  it  hereby  is  authorized  to  issue  thirty- 
four  thousand  five  hundred  (34,500)  shares  of  its  common  capital 
stock,  each  share  to  be  of  the  par  value  of  one  hundred  dollars 
($100),  to  be  sold  for  money  only,  at  the  best  price  obtainable  and 
for  not  less  than  three  million,  four  hundred  and  five  thousand 
dollars  ($3,450,000)  ;  the  said  thirty-four  thousand,  five  hundred 
(34,500)  shares  of  the  par  value  of  one  hundred  dollars  ($100) 
each,  to  be  in  addition  to  fifty  thousand  dollars  ($50,000)  common 
capital  stock  heretofore  authorized,  and  making  in  all  the  total 
common  capital  stock,  including  the  said  increase  of  thirty-four 
thousand,  five  hundred  (34,500)  shares,  thirty-five  thousand  (35,- 
000)  shares  of  the  par  value  of  three  million,  five  hundred  thou- 
sand dollars  ($3,500,000)  of  common  capital  stock  of  said  The 
diesapeake  and  Ohio  Northern  Railway  Company. 

2.  That  the  purposes  to  which  the  said  issue,  or  the  proceeds 
thereof  shall  be  applied,  are :  To  provide  funds  to  pay,  discharge 
or  refund  not  less  than  seventy-five  percentum  (75%)  of  the  float- 
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ing  indebtedness  of  the  applicant,  outstanding  and  presently  pay- 
able, heretofore  incurred  to  provide  the  applicant  with  funds  neces- 
sary for  the  acquisition  of  property,  the  construction,  completion, 
extension  and  improvement  of  its  railroad  and  facilities,  and  for 
the  improvement  and  maintenance  of  its  service,  to-wit:     In  and 
about  the  construction  of  its  line  of  railroad,  as  the  same  is  shown 
upon  the  map  attached  to  the  application  herein  and  marked  for 
identification  Exhibit  "A,"  including  expenditures  incurred  in  the 
construction  of  a  bridge  over  the  Ohio  river.     The  aggregrate 
amount  expended  to  September  25,  1915,  for  said  purposes,  out  of 
the  proceeds  of  said  floating  indebtedness,  in  the  face  amount  of 
one  million  dollars   ($1,000,000),  and  from  other  funds  of   the 
applicant,  is  set  forth  in  detail,  in  accordance  with  the  classifica- 
tion prescribed  by  law,  in  the  statement  attached  to  and  filed  ivith 
the  application  herein  and  marked  for  identification.  Exhibit  "C." 
The  residue  of  the  expenditures  made  or  to  be  made  subsequently 
to  said  September  25,  1915,  and  to  be  provided,  for,  to  the  extent 
of  not  less  than  seventy-five  percentum  (75%)  thereof  out  of  the 
remaining  proceeds  of  said  common  capital  stock  are  set  forth  in 
the  statement  attached  to  the  application  herein  and  marked  for 
identification.  Exhibit  "D."     The  said  several  exhibits  set  forth 
the  total  expenditures  made  and  the  amount  expended  respectively 
within  and  without  the  state  of  Ohio.    Of  said  expenditures  so  re- 
ferred to,  not  exceeding  twenty-five  percentum  (25%)  will  be  pro- 
vided for  out  of  the  proceeds  of  a  certain  issue  of  applicant's  first 
mortgage  bonds,  the  issue  and  disposition  of  which  have  been  duly 
consented  to  and  authorized  by  order  made  and  entered  in  the 
proceeding  entitled,   "In  the  matter  of  the  application  of  The 
Chesapeake  and  Ohio  Northern  Railway  Company  for  an  order 
authorizing  such  corporation  to  issue  $1,000,000  first  mortgage, 
five  per  cent,  thirty  year  gold  bonds"  and  numbered  No.  625. 

3.  That  the  applicant,  said  The  Chesapeake  and  Ohio  North- 
em  Railway  Company,  shall,  on  or  before  the  thirtieth  day  of 
January,  1916,  for  the  period  ending  December  31,  1915,  and  upon 
the  expiration  of  every  six  months  thereafter,  make  verified  reports 
to  this  commission,  as  follows: 

(a)  The  amount  of  said  capital  stock  subscribed  for; 

(b)  The  terms  and  conditions  of  such  subscriptions  and  the 
amount  realized  therefrom; 

(c)  The  disposition  and  use  made  of  the  proceeds  of  said 
capital  stock,  setting  forth  in  reasonable  detail  the  purposes  to 
which  the  proceeds  have  been  devoted. 
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such  reports  to  be  made  until  all  of  said  capital  stock  has  been  is- 
sued and  disposed  of  and  all  the  proceeds  thereof  expended  pur- 
suant to  the  terms  and  conditions  of  this  order. 

No.  625— In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  for  an  Order  Authorizing  Such 
Corporation  to  Issue  $1,000,000.00  First  Mortgage,  Five  Per  Cent. 
Thirty-Year  Gold  Bonds.    Prayer  Granted. 


(October  13.  1915.) 

This  day,  after  due  notice,  this  matter  came  on  to  be  heard 

upon  the  application,  filed  October  2,  1915,  under  Section  614-53 

€t  sequitur  of  the  General  Code  of  Ohio,  of  the  Chesapeake  and 

Ohio  Northern  Railway  Company  for  an  order  consenting  to  and 

authorizing  the  issue  by  said  application  of  one  million  dollars, 

face  amount,  of  its  first  mortgage,  five  per  cent,  thirty-year  bonds, 

all  as  set  forth  in  said  application  on  file  with  this  commission,  and 

the  commission  having  held  such  hearings  and  made  such  inquiry 

and  investigation  as  were  deemed  by  it  proper  and  necessary,  and 

being  fully  advised  in  the  premises,  and  it  appearing  that  part  of 

the  proceeds  of  said  issue  is  to  be  expended  in  the  state  of  Ohio 

and  that  a  portion  of  the  capital  to  be  procured  thereby  is  to  be 

expended  in  the  state  of  Ohio,  and  the  commission  being  of  the 

opinion  that  the  money  to  be  procured  by  the  issue  of  said  bonds 

herein  authorized  is  reasonably  required  for  the  acquisition  of 

property;  the  construction,  completion,  extension  or  improvement 

of  the  facilities,  or  for  the  improvement  or  maintenance  of  the 

service,  of  said  applicant,  and  the  discharge  or  lawful  refunding  of 

its  obligations,  as  hereinafter  specified.    It  is,  hereby,  Ordered, 

1.  That  said  applicant.  The  Chesapeake  and  Ohio  Northern 
Railway  Company,  be,  and  it  hereby  is  authorized  to  issue  its  first 
m%rtgage,  five  per  cent,  thirty-year  gold  bonds,  maturing  October 
1, 1945,  in  the  face  amount  of  one  million  dollars  ($1,000,000.00), 
to  be  substantially  in  one  or  more  of  the  forms  set  forth  in  or  per- 
mitted by  the  mortgage  and  deed  of  trust,  filed  with  the  application 
herein  and  marked  for  identification  Exhibit  "B" ;  the  prompt  pay- 
ment of  the  principal  and  interest  of  siad  bonds  to  be  guaranteed 
by  The  Chesapeake  and  Ohio  Railway  Company,  a  corporation  of 
the  state  of  Virginia,  which  guaranty  will  be  duly  endorsed  upon 
each  of  said  bonds  substantially  in  the  following  form : 

"The  Chesapeake  and  Ohio  Railway  Company,  for  value 
received,  unconditionally  guarantees  to  the  holder  of  the  within 
bond  the  payment  of  the  principal  thereof  and  of  the  indebted- 
ness represented  thereby,  and  of  the  interest  on  said  bond  and 
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indebtedness,  as  such  principal  and  the  installments  of  said 
interest  shall  respectively  become  due;  and  in  case  of  the 
failure  of  The  Chesapeake  and  Ohio  Northern  Railway  Com- 
pany punctually  to  make  any  such  payment  of  either  principal 
or  interest  as  the  same  shall  mature,  The  Chesapeake  and  Ohio 
Railway  Company  itself  punctually  to  make  such  payment. 

''  In  Witness  Whereof,  The  Chesapeake  and  Ohio  Rail- 
way Company  has  caused  this  guaranty  to  be  signed  by  its 
corporate  name  by  its  president  or  one  of  its  vice-presidents, 
and  its  corporate  seal  to  be  hereunto  affixed  and  attested  by  its 
secretary  or  an  assistant  secretary. 

"The  Chesapeake  and  Ohio  Railway  Company, 

By 

Vice-President. 
''Attest : 

Assistant  Secretary." 

and  that  the  excess  of  the  total  of  one  million  dollars,  principal 
sum,  of  the  bonds  of  said  The  Chesapeake  and  Ohio  Northern  Rail- 
way Company  herein  authorized  to  be  issued,  over  and  above  the 
sum  of  fifty  thousand  dollars,  the  amount  of  the  capital  stock  of 
said  The  Chesapeake  and  Ohio  Northern  Railway  Company  now 
issued  and  outstanding,  and  the  issue  and  disposition  of  such  ex- 
cess in  the  manner  and  on  the  terms  and  conditions  herein  pro- 
vided, be,  and  the  same  hereby  are  approved,  consented  to  and  au- 
thorized. 

2.  That  the  purposes  for  which  said  one  million  dollars,  face 
amount,  of  said  bonds  are  to  be  issued  and  to  which  the  proceeds 
thereof  are  to  be  applied  be  as  follows : 

Said  bonds  are  to  be  issued,  upon  the  terms  hereinafter  set 
forth,  to  provide  funds  to  pay,  discharge  or  refund  twenty-five 
percentum  of  floating  indebtedness  of  said  applicant,  now  out- 
standing and  presently  payable,  in  the  face  amount  of  one  million 
dollars,  heretofore  incurred  to  provide  said  applicant  with  funds 
necessary  for  the  acquisition  of  property,  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  and  the  im- 
provement and  maintenance  of  its  service,  to-wit,  in  or  about  the 
construction  of  its  line  of  railroad  as  set  forth  upon  the  map  at- 
tached to  said  application  and  marked  for  identification  Exhibit 
**A,"  including  expenditures  incurred  in  the  construction  of  a 
bridge  over  the  Ohio  river,  and  also  to  provide  for  not  to  exceed 
twenty-five  percentum  of  expenditures  incurrd  for  such  purposes, 
in  addition  to  the  proceeds  of  said  floating  indebtedness,  a;  as  set 
forth  in  the  statements  attached  to  said  application  and  marked 
for  identification  Exhibit  "C"  and  Exhibit  "D." 
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3.  That  the  terms  upon  which  said  bonds  are  to  be  issued  be 
as  fdlows: 

Said  bonds  are  to  be  sold  for  money  only  at  a  price  of  ninety- 
four  and  one-half  percentum  of  the  face  value  thereof,  together 
with  accrued  interest  to  the  date  of  delivery  thereof,  less  one  per 
cent,  commission  to  bankers  for  negotiating  the  sale. 

4.  That  said  applicant  shall  make  verified  reports  to  this 
commission  as  follows : 

(a)  Within  thirty  days  from  the  consummation  of  any  sale  of 
said  bonds,  said  applicant  shall  report  to  this  commission  the  fact 
of  such  sale,  together  with  the  net  amount  received  by  said  ap- 
plication therefor. 

(b)  At  the  expiration  of  six  months  after  the  date  of  said 
sale,  and  at  the  expiration  of  each  period  of  six  months  thereafter 
until  the  entire  proceeds  of  said  bonds  have  been  expended,  said 
applicant  shall  report  to  this  commission  the  disposition  and  use 
made  of  the  proceeds  of  said  bonds,  setting  forth  in  reasonable 
detail  the  purposes  to  which  said  proceeds  have  been  devoted  in 
accordance  with  the  terms  of  this  order. 

5.  That  no  other  or  different  application  of  any  of  the  pro- 
ceeds of  said  bonds  shall  be  made  without  the  further  order  of 
this  commission. 

No.  614 — In  the  Matter  of  the  Joint  Application  of  The  Cleveland, 
Painesville  and  Ashtabula  Railroad  Company  and  The  Clevekuid, 
Painesville  and  Eastern  Railroad  Company  for  Consent  and  Au- 
thority of  The  Cleveland,  Painesville  and  Ashtabula  Railroad 
Company  to  Sell  $140,000.00,  Par  Value,  of  its  Bonds  to  The 
Cleveland,  Painesville  and  Eastern  Railroad  Company.  Prayer 
Granted. 


(October  4,   1915.) 

This  day,  after  due  notice,  this  matter  came  on  to  be  heard 
upon  the  joint  application,  filed  September  16,  1915,  of  The  Cleve- 
land, Painesville  and  Ashtabula  Railroad  Company  and  The  Cleve- 
land, Painesville  and  Eastern  Railroad  Company,  corporations  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  asking  for  the  consent  and  authority  of  this  commission 
for  the  sale,  by  said  The  Cleveland,  Painesville  and  Ashtabula  Rail- 
road of  one  hundred  and  forty  thousand  dollars,  principal  amount, 
of  its  first  mortgage,  five  per  cent,  gold  bonds,  which  said  bonds 
are  now,  and  have  been  since  December  28,  1906,  and  May  4,  1911, 
pledged  as  security  for  loans,  made  on  said  dates  aforesaid,  as  fol- 
lows:    $67,000,  par  value,  of  said  bonds  pledged  with  banks  as 


8  Department  Reports 

security  for  a  loan  of  $31,000,  which  moneys  so  secured  were  ex- 
pended for  the  construction  of  additions,  extensions  and  improve- 
ments to  applicant's  line  of  railroad,  and  $73,000,  par  value  of  said 
bonds,  pledged  with  said  The  Cleveland,  Painesville  and  Eastern 
Railroad  Company  as  security. for  moneys,  by  it  advanced  to  ap- 
plicant, for  the  construction  of  additions,  extensions  and  improve- 
ments to  applicant's  railroad,  and  asking,  further,  for  the  consent 
to,  and  approval,  by  the  commission,  in  the  event  of  inability  to 
dispose  of  said  bonds  elsewhere  equally  advantageously,  to  the 
purchase  and  acquisition  thereof  by  said  The  Cleveland,  Painesville 
and  Eastern  Railroad  Company. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  proceeds  arising  from  the  sale  of  said  bonds 
are  to  be  used  for  the  payment  and  discharge  of  the  obligations  of 
said  The  Cleveland,  Painesville  and  Ashtabula  Railroad  Company 
incurred  in  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  and  it  appearing  further  that  the  public  will 
be  furnished  adequate  service  for  a  reasonable  and  just  rate  or 
charge  therefor,  the  commission  is  satisfied  that  the  prayers  of  said 
application  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland,  Painesville  and  Ashtabula 
Railroad  Company  be,  and  it  hereby  is  authorized  to  sell  for  the 
highest  price  obtainable,  but  for  not  less  than  eighty  (80)  per- 
centum  of  the  par  value  thereof,  the  one  hundred  and  forty  thous- 
and dollars  ($140,000),  principal  sum,  of  its  first  mortgage,  five 
per  cent,  gold  bonds,  now  pledged  $67,000  as  security  for  a  loan  of 
$31,000  made  by  certain  banks,  and  $73,000  as  security  for  certain 
advances  made  to  it  by  The  Cleveland,  Painesville  and  Eastern  Rail- 
road Company,  it  being  the  opinion  and  finding  of  the  commission 
that  the  money  to  be  secured  by  the  sale  of  said  bonds  is  reasonably 
required  for  the  proper  purposes  of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds, 
be,  by  said  The  Cleveland  Painesville  and  Ashtabula  Railroad  Com- 
pany, devoted  to  and  used  for  the  following  purposes  and  no  other, 
to-wit:  The  payment  and  discharge  of  its  said  indebtedness  to 
said  banks  with  which  a  portion  of  said  bonds  are  now  pledged, 
which  said  indebtedness  is  of  the  total  sum  of  thirty  thousand  dol- 
lars, and  the  balance  of  such  proceeds  to  be  applied  to  the  payment 
and  discharge  of  an  equal  amount  of  said  applicant's  indebtedness 
to  said  The  Cleveland,  Painesville  and  Eastern  Railroad  Company. 
It  is  further 
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Ordered,  That  said  The  Cleveland,  Painesville  and  Eastern 
Railroad  Company  be,  and  it  hereby  is  authorized  to  purchase  and 
acquire  said  bonds,  subject  to  the  terms  and  conditions  herein- 
before provided.    It  is  further 

Ordered,  That  said  The  Cleveland,  Painesville  and  Ashtabula 
Railroad  Company  make  verified  report  of  the  sale  of  said  bonds, 
detailing  the  sum  realized  therefrom,  and  of  the  disposition  of  the 
proceeds. 

No.  627 — In  the  Matter  of  the  Application  of  Detroit,  Toledo  and 
bonton  Railroad  Company  for  Authority  (1)  to  Execute  and  De- 
liver and  Agreement  of  Conditional  Sale  for  the  Purchase  of  200 
Box  Cars;  (2)  to  Issue  $132,000.00  Face  Amount  of  Equipment 
Gold  Notes  Thereunder;  and  (3)  to  Pledge  $50,000.00,  Face 
Amount  of  First  Mortgage  5  Per  Cent.  50-Year  Gold  Bonds  of  the 
Railroad  Company  and  Ite  Interest  Under  Said  Agreement  of  Con- 
ditional Sale,  as  Security  for  a  Loan.    Prayer  Granted. 


(October  11.  1915.) 

This  day,  after  due  notice,  this  matter  came  on  to  be  heard 
upon  the  application,  filed  October  5th,  1915,  of  the  Detroit,  Toledo 
and  Ironton  Railroad  Company,  a  corporation  organized  under 
and  pursuant  to  the  laws  of  the  state  of  Delaware  and  heretofore 
duly  authorized  to  do  business  in  the  state  of  Ohio,  for  the  consent 
and  authority  of  this  commission  to  enter  into,  execute  and  deliver 
an  agreement  of  conditional  sale  by  and  between  the  said  Detroit, 
Toledo  and  Ironton  Railroad  Company  and  The  New  York  Trust 
Company,  a  corporation  organized  under  the  laws  of  the  state  of 
New  York,  as  trustee,  providing  for  the  sale  by  said  trustee  and 
the  purchase  by  said  Detroit,  Toledo  and  Ironton  Railroad  Com- 
pany of  two  hundred  (200)  box  cars,  and  in  payment  for  said 
equipment  to  make  a  cash  payment  of  thirty-three  thousand  dol- 
lars ($33,000.00)  thereunder  and  to  issue,  execute  and  deliver  one 
hundred  and  thirty-two  thousand  dollars  ($132,000.00)  face 
amount  of  six  per  cent,  equipment  gold  notes  thereunder  to  be- 
come due  and  payable  in  twenty  consecutive  semi-annual  install- 
ments, six  thousand,  five  hundred  dollars  ($6,500.00)  face  amount 
thereof  to  be  payable  on  the  first  day  of  May,  1916,  and  six  thou- 
sand, five  hundred  dollars  ($6,500.00)  face  amount  thereof  on  the 
first  day  of  each  November  and  each  May  thereafter  to  and  in- 
cluding May  1st,  1925,  and  eight  thousand,  five  hundred  dollars 
($8,500.00)  face  amount  thereof  on  November  1st,  1925 ;  and  each 
of  which  installments  maturing  on  or  prior  to  May  1st,  1925,  shall 
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be  evidenced  by  thirteen   (13),  and  which  installment  maturing 
November  1st,  1925,  shall  be  evidenced  by  seventeen  (17)  nego- 
tiable equipment  notes  of  the   said  Detroit,   Toledo  and   Iranton 
Railroad  Company  of  the  denomination  of  five  hundred  dollars 
($500.00)  each,  numbered  from  one  consecutively  to  two  hundred 
and  sixty-four  inclusive,  dated  November  1st,  1915,  and  bearing 
interest  at  the  rate  of  six  per  centum  per  annum,  payable  semi- 
annually on  the  first  day  of  May  and  of  November  in  each  year  on 
presentation  and  surrender  of  the  respective  coupons  for  such  in- 
terest as  they  severally  mature;  to  negotiate  and  sell  said    one 
hundred    and    thirty-two    thousand    dollars    ($132,000.00)     face 
amount  of  equipment  gold  notes  at  the  price  of  the  face  amount 
thereof,  plus  accrued  interest,  and  to  deposit  with  The  New  York 
Trust  Company  fifty  thousand  dollars   ($50,000.00)   face  amount 
of  first  mortgage  bonds  of  the  said  Detroit,  Toledo  and  Ironton 
Railroad  Company  and  assign  the  right,  title  and  interest  of  the 
said  Detroit,  Toledo  and  Ironton  Railroad  Company  in,  to  and 
under  said  agreement  of  conditional  sale  and  the  equipment  cov- 
ered thereby  as  collateral  security  for  a  proposed  loan  of  thirty- 
three  thousand  dollars  ($33,000.00),  and  to  repledge  the  same  or 
any  part  thereof  in  the  event  of  any  renewal  or  renewals  of  said 
loan  or  any  part  thereof. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and  it 
appearing  that  the  execution  and  delivery  of  said  agreement  of 
conditional  sale,  the  making  of  the  cash  payment  thereunder,  the 
issue,  execution  and  delivery  of  said  equipment  gold  notes  there- 
under and  the  sale  thereof  and  the  pledge  of  said  fifty  thousand 
dollars  ($50,000.00)  face  amount  of  first  mortgage  bonds  of  ap- 
plicant company  and  the  assignment  by  said  applicant  or  its  right, 
title  and  interest  in,  to  and  under  said  agreement  of  conditional 
sale  and  the  equipment  covered  thereby,  as  collateral  security  for 
the  proposed  loan  of  the  thirty-three  thousand  dollars  ($33,000.00) 
required  to  make  the  cash  payment  under  said  proposed  agree- 
ment of  conditional  sale,  will  secure  to  the  applicant  company  the 
use  of  certain  rolling  stock  and  equipment  presently  necessary  for 
the  improvement  and  maintenance  of  its  service  and  the  prosecu- 
tion of  its  corporate  purposes,  the  commission  is  satisfied  that  the 
prayer  of  said  petition  should  be  granted.     It  is,  therefore, 

Ordered,  That  said  Detroit,  Toledo  and  Ironton  Railroad  Com- 
pany be,  and  it  hereby  is  authorized  to  enter  into,  execute  and  de- 
liver an  agreement  of  conditional  sale  substantially  in  the  form 
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of  the  asreement  of  conditional  sale  annexed  to  the  petition  herein 
and  marked  "Exhibit  A,"  which  said  "Exhibit  A"  hereby  is  made 
a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  said  Detroit,  Toledo  and  Ironton  Railroad 
Company  be,  and  it  hereby  is  authorized  to  issue  one  hundred  and 
thirty-two  thousand  dollars  ($132,000.00),  principal  sum,  of  equip- 
ment grold  notes,  bearing  interest  at  the  rate  of  six  per  centum  per 
annum,  and  that  said  equipment  gold  notes  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  the  par  value  thereof,  plus, 
accrued  interest,  it  being  the  opinion  and  finding  of  the  commission 
that  the  money  to  be  secured  by  the  S9,le  of  said  equipment  gold 
notes  is  reasonably  required  for  the  proper  purposes  of  said  cor- 
poration.    It  is  further 

Ordered,  That  the  said  Detroit,  Toledo  and  Ironton  Railroad 
Company  be,  and  it  hereby  is  authorized  to  pledge  fifty  thousand 
dollars  ($50,000.00)  principal  sum,  of  its  first  mortgage  bonds  and 
to  assign,  as  additional  collateral  security  for  said  loan  its  right, 
title  and  interest  in  the  equipment  to  be  secured  under  said  agree- 
ment conditional  sale,  for  a  loan  of  thirty-three  thousand  dollars 
($33,000.00),  and  to  repledge  the  same,  or  any  part  thereof,  at 
any  time  or  times  hereafter  in  the  event  of  any  renewal  or  renewals 
of  said  loan  or  any  part  thereof.     It  is  further 

Ordered,  That  the  sum  secured  by  said  loan  shall  be  used  as 
the  initial  cash  payment  for  two  hundred  (200)  box  cars  and  the 
proceeds  from  said  equipment  gold  notes  as  the  payment  for  the 
balance  of  the  cost  of  said  equipment  to  be  acquired  by  applicant 
pursuant  to  the  terms  of  said  agreement  of  conditional  sale,  nor 
shall  said  moneys  be  used  for  any  other  purpose  whatsoever.  It 
is  further 

Ordered,  That  said  Detroit,.  Toledo  and  Ironton  Railroad  Com- 
pany make  verified  report  to  the  commission  of  the  acts  taken  pur- 
suant to  the  authority  herein  conferred. 

CALENDAR 

October  25 — 

1:30    p.    m. — Argument    in    Sylvania    Home    Telephone    Company,    vs. 
Berkey  Farmers  Mutual  Telephone  Company. 

2:00  p.  m. — Application  for  rehearing  in  Masi  et  al  vs.  B.  &  O.  R.  R.  Co 
October  26 — 

1:30  p.  m. — Edgar  Ervin,  vs.  Ohio  Fuel  Supply  Company. 
October  27 — 

9:00  a.  m. — Whitaker-Glessner  Company  vs.  X.  &  W.  Ry.  Co. 
October  28 — 

9:00  a.  m. — Ohio  Electric  Railway  Company  vs.  C.  H.  &  D.  Ry.  Com- 
pany, et  al. 
October  29 — 

1:30  p.  m. — Protests  against  new  straw  tariffs,  suspended. 


ATTORNEY  GENERAL 


Blue  Sky  Law,  Sections  $373-1  et  seq.,  G.  C:  Legislative  Intent 
Was  to  R^ulate  and  Restrict  the  Sale  of  Securities^  Thus 
Protecting  the  Public,  by  Two  Methods :  The  Licensing  of  Deal- 
ers, and  the  Requiring  the  Certification  of  Securities  by  the 
Superintendent  of  Banks,  as  ^^Commissioner'* — ^Before  the  Cer- 
tificate May  Issue  it  Must  Aflfirmatively  Appear  not  Only  'That 
the  Law  Has  Been  Complied  With  and  That  the  Business  of  the 
Applicant  is  Not  Fraudulently  Conducted,"  But  Also  ^That  the 
Proposed  Disposal  of  Securities  is  Not  on  Grossly  Unfair  Terms,^ 
and  That  the  Issuer  of  Securities  is  Solvent." 


No.  905— (Opinion  Dated  October  8,  1915)    • 

Honorable  Harry  T.  Hall,  Superintendent  of  Banks,  Columbus,  Ohio. 

Dear  Sir:  I  have  your  letter  of  September  9,  1915,  in  which 
you  set  forth  in  full  a  copy  of  a  letter  received  by  you  from  Mr. 
George  B.  McKay.  This  letter  is  very  long  and,  stripped  of  verbage 
in  the  way  of  argument  and  statement  of  business  prospects,  re- 
veals the  following  state  of  facts : 

George  R.  McKay  holds  a  contract  with  The  Associated  In- 
vestment Company  to  sell  all  of  said  company's  capital  stock  upon 
an  eight  per  cent  selling  commission  basis.  McKay  represents  that 
the  Associated  Investment  Company  is  in  prosperous  condition, 
paying  good  dividends,  and  that  he  has  already  sold  $150,000  of  its 
stock  under  the  terms  of  his  contract.  His  anticipated  net  profit 
for  selling  the  remaining  $850,000  of  its  capital  stock  is  $44,000, 
which  he  has  fixed  as  the  value  of  his  stock-selling  contract. 

A  corporation  known  as  "The  Investment  Securities  Com- 
pany" was  incorporated,  presumably  by  McKay  himself,  with  an 
authorized  capital  stock  of  $10,000  which  has  since  been  increased 
to  $100,000.  Its  purpose  is  to  take  over  McKay's  stock-selling  con- 
tract and  to  develop  an  organization  for  the  purpose  of  handling 
the  sale  of  the  stock  of  the  said  The  Associated  Investment  Com- 
pany, and  of  other  corporations. 

McKay  sold  and  turned  over  to  the  Investment  Securities  Com- 
pany his  stock-selling  contract  with  The  Associated  Investment 
Company,  and  received  in  consideration  all  of  its  capital  stock, 
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amounting  to  $100,000  par  value.  Thereupon  he  (McKay)  volun- 
tarily and  without  consideration  turned  back  to  the  said  The  In- 
vestment Securities  Company  stock  of  the  said  company  to  the 
amount  of  $34,000  par  value,  with  the  understanding  and  condition 
that  such  stock  is  to  be  sold  at  such  price  as  will  realize  $25,500 
net,  which  amount  is  to  be  used  by  the  corporation  in  building  up 
a  selling  organization  and  as  its  working  capital. 

McKay  represents  that  the  anticipated  profit  of  $44,000  which 
will  be  realized  from  his  stock-selling  contract  with  the  Associated 
Investment  Company,  which  he  has  turned  over  to  the  Investment 
Securities  Company,  plus  the  $25,500  to  be  realized  from  the  sale 
of  the  said  $34,000  of  capital  stock  of  the  Investment  Securities 
Company,  will  place  in  the  treasury  of  the  said  Investment  Secur- 
ities Company  the  sum  of  $69,500,  thus  making  all  stock  actually 
worth  $69.50  per  share. 

Based  upon  the  facts  above  set  forth,  you  request  my  opinion 

as  follows: 

'This  department  asks  the  opinion  of  the  attorney  gen- 
eral's department  as  to  whether  or  not,  under  the  circum- 
stances stated  in  the  letter  of  Mr.  McKay,  this  issue  of  $84,- 
000.00  of  the  stock  above  mentioned,  should  be  certificated." 

In  enacting  the  provisions  of  the  Blue  Sky  Law,  Sections 
6373-1  et  seq.  of  the  General  Code,  the  General  Assembly  adopted 
two  methods  of  accomplishing  its  purpose  of  restricting  and  reg- 
ulating the  sale  of  securities  in  Ohio,  and  thereby  protecting  the 
purchasing  public:  1st,  by  requiring  dealers,  with  certain  excep- 
tions, to  be  licensed.  2nd,  by  requiring  the  certification  of  the 
securities  by  the  superintendent  of  banks,  as  "commissioner,"  with 
certain  exceptions,  before  the  same  can  be  sold  in  Ohio.  The  law 
attempts  to  protect  the  public  not  only  by  eliminating  dishonest  and 
irresponsible  agents  or  dealers,  but  also  by  preventing  the  issuance 
and  sale  of  unsound  or  worthless  securities. 

Sections  6373-14  and  6373-16  of  the  General  Code  are  the  sec- 
tions providing  for  the  investigation  and  certification  of  the  securi- 
ties and  are  in  part  as  follows : 

"Section  6373-14.  For  the  purpose  of  organizing  or  pro- 
moting any  company,  or  assisting  in  the  flotation  of  the  se- 
curities of  any  company  after  organization,  no  issuer  or  under- 
writer of  such  securities  and  no  person  or  company  for  or  on 
behsdf  of  such  issuer  or  underwriter  shall,  within  this  state, 
dispose  or  attempt  to  dispose  of  any  such  security  until  such 
commissioner  shall  issue  his  certificate  as  provided  in  Section 
6373-16  of  the  General  Code,  which  shall  not  be  done  until, 
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together  with  a  filing  fee  of  five  dollars,  there  be  filed  with 
the  commissioner  the  application  of  such  issuer  or  underwriter 
for  the  certificate  provided  for  in  Section  6373-16,  General 
Code,  and,  in  addition  to  the  other  information  hereinbefore 
required  by  paragraphs  (a),  (b),  (c),  and  (d)  of  Section  6373-9 
of  the  General  Code,  the  following :     *     *     *" 

"Section  6373-16.  Said  'commissioner'  shall  have  power 
to  make  such  examination  of  the  securities  or  of  property 
named  in  the  next  two  preceding  sections  as  he  may  deem  ad- 
visable ;  and  if  it  shall  appear  that  the  law  has  been  complied 
with  and  that  the  business  of  the  applicant  is  not  fraudulently 
conducted,  and  that  the  proposed  disposal  pf  such  securities  or 
other  property  is  not  on  grossly  unfair  terms,  and  in  the  case 
of  securities  that  the  issuer  is  solvent,  upon  the  payment  of  a 
feeof  ten  dollars,  the  commissioner  shall  issue  his  certificate 
to  that  effect,  authorizing  such  disposal.  But  if  it  shall  not 
affirmatively  so  appear  he  shall  so  notify  the  applicant,  in  writ- 
ing, and  of  his  refusal  to  issue  such  certificate.     *     *     *" 

Under  the  provisions  of  Section  6373-16,  above  quoted,  before 
the  "commissioner"  may  issue  his  certificate  it  must  affirmatively 
appear  not  only  "that  the  law  has  been  complied  with  and  that  the 
business  of  the  applicant  is  not  fraudulently  conducted,"  but  "that 
the  proposed  disposal  of  such  securities  or  other  property  is  not 
on  grossly  unfair  terms,  and  in  case  of  securities,  that  the  issuer 
is  solvent." 

When  an  application  is  presented  to  him  it  is  the  duty  of  the 
commissioner  to  determine  from  the  facts  presented  and  from  his 
investigation  whether  such  affirmative  showing  has  been  made. 
Whether  a  certificate  should  as  a  given  instance  be  granted  or  not 
is  rather  a  question  of  fact  than  of  law.  In  the  present  instance, 
however,  sufficient  facts  appear  from  the  admissions  and  state- 
ments of  Mr.  McKay's  letter  to  warrant  me  in  expressing  my 
opinion. 

He  admittedly  paid  only  $44,000  for  all  the  $100,000  par  value 
capital  stock  of  the  said  Investment  Securities  Company,  and  no 
part  of  the  $44,000  paid  for  such  stock  is  money,  but  consists 
entirely  of  anticipated  profits  in  a  contract  to  sell,  upon  a  com- 
mission basis,  the  capital  stock  of  another  company  named  "The 
Associated  Investment  Company."  If  this  contract  to  sell  the  stock 
of  the  Associated  Investment  Company  upon  a  commission  basis 
is  of  any  value,  it  must  necessarily  be  by  reason  of  Mr.  McKay's 
ability  to  sell  stock,  and  not  by  virtue  of  any  intrinsic  value  in  the 
contract  itself.  It  is  to  be  observed  that  it  does  not  appear  from 
Mr.  McKay's  statement  that  his  services  in  carrying  out  this  stock- 
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selling  contract  are  to  be  at  the  disposal  of  the  Investment  Securi- 
ties Company  without  further  compensation,  or  that  they  are  to  be 
rendered  as.  part  consideration  for  the  stock  issued  to  him. 

It  is  to  be  presumed  that  if  he  continues  actively  to  sell  the 
stock  of  the  Associated  Investment  Company  he  will  receive  com- 
pensation for  his  services  either  in  commissions  or  by  way  of  salary. 
He  therefore  is  selling  to  an  Investment  Securities  Company  a  con- 
tract of  doubtful  value  at  more  than  double  its  anticipated  value  as 
fixed  by  himself,  which  anticipated  value  is  undoubtedly  based 
largely  upon  his  personal  ability  to  make  stock  sales. 

Not  only  has  Mr.  McKay  failed  to  show  "that  the  proposed  dis- 
posal of  such  securities  *  *  *  is  not  on  grossly  unfair  terms," 
but  it  seems  clear  to  me  that  his  statement  of  the  facts  discloses 
exactly  the  opposite  situation, — that  the  whole  schemjB  is  a  typical 
example  of  watered  stock,  the  sale  of  which,  if  permitted,  would 
amount  to  a  fraud. 

I  also  call  your  attehtion  to  a  further  condition  that  must 
affirmatively  appear  before  the  commissioner  is  authorized  to  issue 
his  certificate  under  the  provisions  of  Section  6373-16,  viz. :  "that 
the  issuer  is  solvent."  Under  the  facts  presented  in  Mr.  McKay's 
letter,  the  Investment  Securities  Company,  to  my  mind,  is  in- 
solvent. It  has  issued  all  of  its  stock  and  in  return  has  no  assets 
except  the  $34,000  of  its  own  stock  returned  to  it  by  Mr.  McKay, 
and  a  contract  of  exceedingly  doubtful  value,  authorizing  it  to  sell 
upon  a  commission  basis  the  capital  stock  of  another  company. 

I  therefore  advise  you  that  the  facts  stated  in  Mr.  McKay's 
letter  you  should  not  issue  a  certificate  under  the.  provisions  of  Sec- 
tion 6373-16  authorizing  the  disposal  of  $34,000  of  the  capital  stock 
of  the  Investment  Securities  Company. 

Interpretations  of  Provisions  of  Sections  6373-17  and  6373-20, 
General  Code  (Blue  Sky  Law) :  Statutes  Prescribing  That  the 
Doing  of  a  Certain  Act  Shall  Constitute  an  Offense  Must  be  Con- 
strued Strictly— Unless  Certain  Advertisements  Are  Specifically 
Prohibited  by  Section  6373-17  No  Conviction  Can  be  Held  and 
no  Penalty  Imposed. 


No.  883— (Opinion  Dated  October  2,  1915) 

Honorable  Harry  T.  Hall,  Superintendent  of  Banks,  Columbus,  Ohio. 
Dear  Sir:    I  have  your  letter  of  September  28,  requesting  my 
opinion  as  follows : 

Sir:     The  Automobile  Owners'  Mutual  Liability  and  Cas- 
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ualty  Company,  in  one  of  its  advertisements,  uses  this   lan- 
guage : 

"  Three  reasons  why  your  investment  in  this  company  is 
secure: 

**1.  The  sale  of  this  stock  is  regulated  by  an  act  of  the 
legislature  of  Ohio,  passed  April  28,  1913,  known  as  "Blue  Sky- 
Law."     Sections  6373-12,  6373-19,  and  6373-20/     *     *     * 

"Is  the  statement  above  quoted  such  an  advertisement  as 
to  bring  it  within  the  provisions  of  Section  6373-17,  requiring^, 
in  connection  with  the  sale  of  securities,  that  the  advertisement 
shall  also  contain  in  bold  type  a  copy  of  the  recital  that  the 
commissioner  in  no  wise  recommends  such  securities? 

"The  Puritan  Life  and  Annuity  Company  has  endorsed  on 
its  advertising  circulars  the  following  statement: 

'Operating  under  Ohio's  rigid,  model  Blue  Sky  Law.' 
Is  the  statement  last  above  referred  to  such  an  advertise- 
ment as  brings  it  within  the  requirements  of  Section  6373-17  ? 

"Do  the  requirements  of  Section  6373-17  above  referred 
to,  relate  only  to  advertisements  which  state  the  fact  that  'such 
certificate  has  been  issued,'  or  do  the  provisions  of  that  section 
forbid,  in  connection  with  the  offer  or  sale  of  a  security,  ad- 
vertisements in  which  such  language  as:  *We  are  operating 
under  the  Ohio  Blue  Sky  Law' — *We  have  complied  with  the 
Ohio  Blue  Sky  Law' — The  sale  of  this  security  is  regulated  by 
the  Ohio  Blue  Sky  Law,'  or  words  to  that  effect,  or  any  other 
language  which  leads  a  person  to  believe  that  the  offerer  of 
the  security  has  complied  with  all  the  provisions  of  the  Ohio 
Blue  Sky  Law,  unless  the  advertisement  also  contains  the  state- 
ment that  the  security  is  in  no  wise  recommended  by  the  com- 
missioner? 

"Joseph  H.  Harper." 

Section  6373-17  of  the  General  Code,  to  which  you  refer  in  your 
letter,  is  as  follows: 

"Such  certificate  shall  recite  in  bold  type  that  the  'com- 
missioner' in  no  wise  recommends  such  securities  or  other  prop- 
erty ;  and  no  person  or  company  shall  advertise,  in  connection 
with  the  sale  of  such  securities,  the  fact  that  such  certificate 
has  been  issued  unless  such  advertisement  also  contains  in  bold 
type  a  copy  of  such  recital." 

A  penalty  is  provided  in  Section  6373-20  for  a  violation  of  the 
provisions  of  Section  6373-17,  above  quoted. 

It  is  a  principle  of  law  so  well  established  that  it  requires  no 
discussion  or  citation  of  authorities,  that  a  statute  prescribing  that 
the  doing  of  a  certain  thing  shall  constitute  an  offense  must  be 
construed  strictly.  Therefore,  if  the  sections  complained  of  in  your 
letter  are  not  specifically  prohibited  by  Section  6373-17  no  con- 
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viction  can  be  had  and  no  penalty  imposed.  The  gist  of  the  offense 
ddined  in  Section  6373-17,  is  that  of  advertising  that  a  certificate 
has  been  issued  by  the  commissioner,  unless  the  advertisement  also 
contains  in  bold  type  a  recital  that  the  "  'commissioner'  in  no  wise 
recommends  such  securities  or  other  properties." 

In  neither  of  the  advertisements  to  which  yoii  call  my  atten- 
tion in  your  letter  is  there  a  statement  that  a  certificate  has  been 
issued,  nor  is  any  reference  made  to  a  certificate.  Since,  therefore, 
the  advertising:  that  a  certificate  has  been  issued  is  one  of  the 
elements  of  the  offense,  I  do  not  believe  that  either  of  the  adver- 
tisements in  question  constitute  a  violation  of  the  law. 

The  advertisement  of  the  Automobile  Owners  Mutual  Liability 
and  Casualty  Company  recites  that  "the  sale  of  this  stock  is  reg- 
ulated by  an  act  of  the  Legislature  of  Ohio,  passed  April  28,  1913, 
known  as  the  *Blue  Sky  Law,'  Sections  6373-12,  6373-19  and  6373- 
20."  Such  stock  may  not  require  certification  by  reason  of  coming 
under  one  of  the  exceptions  to  Section  14  of  the  Blue  Sky  Law,  yet, 
as  a  matter  of  fact,  the  s.tock  and  its  sale  to  some  extent  at  least  is 
still  regulated  by  the  provisions  of  said  law. 

The  Puritan  Life  and  Annuity  Company  advertises  that  it 
"Operates  under  Ohio's  rigid,  model  Blue  Sky  Law."  Neither  does 
this  company  advertise  that  it  has  secured  a  certificate,  nor  does 
it  necessarily  follow  from  the  fact  that  is  operating  under  "Ohio's 
rigid,  model  Blue  Sky  Law"  that  its  stock  has  been  or  need  be 
certified. 

It  may  have  been  the  legislative  intent  to  prohibit  advertise- 
ments such  as  presented  in  your  letter;  if  so,  however,  the  lan- 
guage used  in  the  statute  falls  short  of  its  intended  purpose  and 
should  be  amended. 

I  am  therefore  of  the  opinion  that  in  the  two  instances  cited 
there  has  been  no  violation  of  the  law  which  may  be  published 
under  the  provisions  of  Sections  6373-17  and  6373-20  of  the  Gen- 
eral Code. 
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Interpretation  of  Last  Sentence  in  the  Final  Paragrraph  of  Section 
19  of  the  State  License  Code,  ^^A  Main  Business  Section" : — ^This 

Phrase  Has  Not  Been  Judicially  Defined — ^The  Words  Must  be 
Interpreted  in  Their  Plain  and  Ordinary  Meaning,  and  Not  in 
Any  Technical  or  Particular  Sense— County  Boards  Should  De- 
termine the  Matter  Upon  a  Fair  Consideration  of  All  the  Ma- 
terial Facts  in  the  Particular  Case. 


No.  892— (Opinion  Dated  October  5,   1915) 

The  State  Liquor  Licensing  BoaM,  Columbus,  Ohio. 

Gentlemen:    I  have  yours  under  date  of  September  21,  1913, 
as  follows: 

"Enclosed  herewith  you  will  find  request  from  the  Ma- 
honing county  liquor  licensing  board,  for  a  construction  of  the 
last  sentence  of  Section  19  of  the  Liquor  Licensing  Code. 

"The  state  board  would  be  very  glad  to  have  your  opinion 
at  an  early  date  as  the  question  is  arising  in  many  of  the 
counties." 

The  enclosed  inquiry  of  the  Mahoning  county  liquor  licensing 

board  referred  to  is  as  follows : 

"Under  date  of  June  25  we  wrote  you  as  follows : 
"  'We  ask  you  for  your  construction  of  the  last  sentence 
in  the  final  paragraph  of  Section  19  of  the  State  License  Code ; 
in  a  word,  we  would  ask  you  to  advise  us  if  it  is  the  province 
of  this  board  to  determine  what  constitutes  "a  main  business 
section."  We  have  two  different  cases  to  consider  here,  both 
of  them  in  districts  where  foreign-bom  citizens  largely  pre- 
dominate. These  two  districts  are  very  largely  occupied  with 
little  stores  of  various  kinds  and  are  unquestionably  a  business 
section  for  the  people  of  the  immediate  locality,  but  to  be  on 
the  safe  side  we  ask  your  board  for  a  construction  of  this  par- 
ticular paragraph.' 

"Will  you  kindly  advise  us  in  this  matter?" 

That  portion  of  Section  19  of  the  liquor  license  law  to  which  you 
refer,  being  Section  1261-34  G.  C,  103  O.  L.,  223,  provides  as  fol- 
lows : 

"No  license  shall  be  granted  after  August  1,  1915,  to  oper- 
ate a  saloon  within  three  hundred  feet  of  any  permanent  public 
or  parochial  school  building,  measuring  the  distance  in  a 
straight  line  following  the  street  from  the  nearest  point  of  the 
premises  on  which  such  school  building  is  located,  nor  two  hun- 
dred feet  in  a  straight  line  following  the  street  from  the  near- 
est point  of  the  premises.  This  provision  shall  not  apply  to 
a  bona  fide  reputable  hotel  or  club ;  or  to  a  saloon  located  within 
three  hundred  feet  of  a  school  house  in  the  central  or  a  main 
business  section  of  the  city." 
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This  inquiry  is  directed  particularly  to  the  meaning  of  the 
phrase  "the  central  or  a  main  business  section  of  the  city."  This 
phrase  has  not,  to  my  knowledge,  been  judically  defined.  Its  terms 
are  in  common  use  in  the  ordinary  affairs  of  every  day  life  and  are 
not  here  used  in  any  technical  or  particular  sense,  hence  must  be 
interpreted  in  their  plain  and  ordinary  meaning. 

The  difficulty  involved  in  your  inquiry  arises,  however,  in  the 
application  of  this  phrase  to  particular  cases,  giving  rise  to  ques- 
tions of  fact  no  general  rule  for  the  determination  of  which  can  be 
laid  down  nor  can  these  questions  be  determined  by  any  one  in 
a  particular  case  without  a  full  knowledge  of  all  the  material  facts, 
which  may  not,  at  least  in  many  cases,  be  obtainable  otherwise 
than  upon  view  of  the  locality  under  consideration. 

These,  then,  are  questions  to  be  determined  in  the  first  in- 
stance by  the  county  boards  upon  a  fair  consideration  of  all  the 
material  facts  in.  the  particular  case,  subject  to  review  by  the 
courts  for  abyse  of  discretion  under  the  particular  facts  involved. 

Section  6346-7  of  Lloyd  Chattel  Loan  Law:  No  Assignment  of 
Wages  is  Valid  Unless  the  Same  Shall  be  in  Writing  and  Made 
to  Secure  a  Debt  Contracted  Simultaneously  With  the  Execution 
of  Such  Assignment — ^The  Merging  of  the  Security  of  One  Debt 
Into  the  Security  of  Another  Debt  Does  Not,  of  Itself,  Discharge 
the  Pre-Existing  Obligation — The  Purpose  of  the  Lloyd  Enact- 
ment Was  to  Enable  the  Borrower  to  Start  (Simultaneously 
With  the  Taking  Effect  of  the  Act)  With  a  ''Clean  Slate,"  And 
Not  to  Secure  Any  Pre-Existing  Debt  by  Salary  Assignment. 


No.  882— (Opinion  Dated   October   2,   1915) 

Hon.  Harry  T.  Hall,  Superintendent  of  Banks,  Columbus,  Ohio. 

Dear  Sir :    I  have  your  request  for  opinion  under  date  of  Sep- 
tember 3,  1915,  as  follows : 

"Section  6346-7  of  the  Lloyd  chattel  loan  law,  passed  by 
the  last  General  Assembly,  contains  the  following  provision : 

"*****  Nor  shall  any  such  assignment  be  valid  unless 
the  same  shall  be  in  writing  and  made  to  secure  a  debt  con- 
tracted simultaneously  with  the  execution  of  such  assignment, 
etc.' 

"A  loan  company,  heretofore  doing  business  under  the 
old  chattel  loan  law,  has  raised  the  following  question : 

"A  borrower  now  owes  $25.00.  He  wishes  to  secure 
$25.00  more.  The  company  agrees  to  lend  him  $50.00,  taking 
as  security  therefor  an  assigrnment  of  his  wages.  The  borrow- 
repays  to  the  company  $25.00  of  this  money  clearing  up  the 
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old  loan.    Is  this  transaction  a  violation  of  the  present  la^^ 
and  is  the  wage  assignment  valid  or  invalid  ? 

"Please  render  us  your  opinion  in  the  above  matter  and 
oblige,     *     *     *" 

From  my  understanding  of  your  inquiry,  the  question  for  con- 
sideration may  be  stated  in  the  following  form : 

"May  a  lawful  assignment  of  wages  be  made  under  the 
act  of  May  7,  1915,  106  O.  L.,  281,  for  the  payment  of  a  pre- 
existing debt  of  the  assignor,  when  the  security  of  such  pre- 
existing debt  is  merged  in  said  assignment  with  the  security 
of  a  debt  contracted  simultaneously  with  the  execution  there- 
of?" 

Section  6346-7,  G.  C,  106  O.  L.,  284,  being  a  part  of  the  act 
above  referred  to,  in  so  far  as  pertinent  to  the  present  considera- 
tion, provides  as  follows : 

"No  assignment  of  any  salary,  wages  or  earnings,  or  any 
part  thereof  given  to  secure  a  loan  shall  be  valid  unless  the 
same  be  in  writing,  signed  in  person  by  the  person  making  the 
same ;  and  if  such  person  is  married  and  living  with  husband 
or  wife,  signed  also  by  the  husband  or  wife  of  such  person,  as 
the  case  may  be.  Nor  shall  any  such  assignment  be  valid  un- 
less the  same  shall  be  in  writing  and  made  to  secure  a  debt 
contracted  simultaneously  with  the  execution  of  such  assign- 
ment, with  all  blank  spaces  therein  filled  in  with  ink  or  type- 
writing, together  with  the  date,  names  of  the  assignor  and  as- 
signee, the  amount  for  which  such  assignment  is  made,  to- 
gether with  the  rate  of  interest  charged." 

That  part  of  the  above  quoted  provision  which  it  would  seem 
is  clearly  determinative  of  the  question,  is  in  the  following  lan- 
guage : 

"Nor  shall  any  such  assignment  be  valid  unless  the  same 
shall  be  in  writing  and  made  to  secure  a  debt  contracted  sim- 
ultaneously with  the  execution  of  such  assignment." 

It  will  be  first  observed  that  the  purpose  and  effect  of  the 
execution  of  such  assigrnments  as  are  herein  referred  to  and  au- 
thorized by  the  act  under  consideration,  is  to  guarantee  to  or  confer 
upon  individuals  special  rights  as  against  all  other  creditors  of  the 
assignor,  and  statutes  of  this  character  are  generally  subject  to  a 
somewhat  strict  costruction  against  those  who  seek  to  secure  such 
special  or  exclusive  rights  thereunder. 

It  seems  that  clearer  and  more  unequivocal  language  could  not 
have  been  here  used  to  indicate  the  legislative  intent  that  no  as- 
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signment  should  be  valid  to  secure  the  payment  of  any  debt  ex- 
isting prior  to  the  execution  of  the  assignment.  The  statement  of 
facts  submitted  pre-supposes  a  pre-existing  debt  and  in  the  very 
nature  of  things  that  cannot  be  "a  debt  contracted  simultaneously 
with  the  execution  of  such  assignment"  when  under  the  facts  here 
to  be  considered  the  assignment  is  of  necessity  executed  sub- 
sequently to  the  contracting  of  that  debt. 

It  may  be  urged  that  a  pre-existing  debt  may  be  lawfully  se- 
cured by  chattel  mortgage,  etc.,  but  that  alone  cannot  be  said  to 
take  away  from  the  original  obligation  the  attribute  or  characteris- 
tic of  a  pre-existing  debt.  That  is  to  say,  in  the  present  case  the 
merging  of  the  security  of  one  debt  into  the  security  of  another  debt 
does  not,  of  itself,  discharge  the  pre-existing  obligation  nor  does  the 
mere  formality  or  pretense  of,  or  imaginary  borrowing  and  paying 
back  an  additional  amount  to  that  which  is  in  reality  contracted  sim- 
ultaneously with  the  execution  of  the  assignment  avail  to  give  val- 
idity and  legal  effect  to  that  which  is  in  clear  and  specific  terms  pro- 
hibited by  law.  The  substance  rather  than  the  mere  form  must 
control,  and  it  cannot  be  controverted  that  the  cole  purpose  of  and 
object  effected  by  such  imaginary  transaction  is  the  security  of  a 
debt  by  such  assigrnment,  the  validity  of  which  is  specifically  denied 
by  law.  Such  course  of  business,  under  the  present  state  of 
the  law,  clearly  contravenes  that  fundamental  principle  every- 
where recognized  that  one  may  not  do  indirectly  that  which  they 
may  not  lav^uUy  do  directly,  and  we  are  not  warranted  in  giving 
to  statutory  language  a  construction  contradictory  of  its  plain  and 
literal  meaning,  except  upon  necessity  arising  either  from  the  con- 
test or  apparent  inconsistency,  and  I  submit  that  neither  of  these 
here  appear. 

When  the  terms  of  a  statute  are  clear  and  unambiguous,  its 
wisdom  is  not  a  matter  for  consideration  in  its  application.  There- 
fore, whether  advantage  or  disadvantage  may  arise  from  the  con- 
struction here  suggested  or,  what  may  be  more  desirable,  results 
obtained  by  a  different  construction,  cannot  control. 

General  principles  of  commercial  law  cannot  here  maintain 
in  the  face  of  the  clear  and  unequivocal  statutory  declaration  that 
no  validity  shall  attach  to  such  assignment  except  it  be  made  to 
secure  a  debt  simultaneously  contracted.  It  seems  conclusive  to 
my  mind,  in  view  of  the  object  of  the  whole  act  and  the  language 
now  under  consideration,  that  the  very  purpose  of  this  particular 
provision,  if  it  be  given  any  force  at  all,  was  to  enable  the  borrower 
to  start  with  the  taking  effect  of  this  act  with  a  "clean  slate"  in  so 
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far  as  the  assignment  of  wages  thereafter  to  be  earned  and  earned 
subsequently  to  such  assignment  might  be  effected. 

I  am  therefore  of  opinion  that  as  to  all  pre-existing  debts  at- 
tempted to  be  secured  thereby  in  the  manner  set  forth  in  your  in- 
quiry, such  assigrnments  are  without  validity. 

The  Prosecuting  Attorney  of  the  County  is  the  Legal  Adviser  of 
All  Boards  of  Education  of  the  County  in  Which  he  is  Serving — 

If  it  Appear  That  the  Members  of  a  Board  Were  Unable  to  Pre- 
pare Properly  Certain  Resolutions,  Proceedings,  Etc.,  and  the 
Clerk  Unable  to  Make  Correct  Minutes  of  the  Meetings  as  Well 
as  a  Correct  Transcript  of  the  Proceedings,  the  Prosecuting  At- 
torney Has  No  Legal  Claim  for  Extra  Compensation  Against 
Said  Board  for  Performing  Said  Work — He  May,  However,  Ren- 
der Bill  Against  the  Individual  Members  of  the  Board  and  the 
Clerk  for  Doing  Work  Which  They  Were  Unable  to  do. 


No.  890— (Opinion  Dated  October  5,   1915) 

Hon.  Homer  E.  Johnson,  Prosecuting  Attorney,  Marion,  Ohio. 

Dear  Sir :  Your  letter  of  August  2,  has  through  inadvertence, 
remained  unanswered.  Such  letter  was  in  answer  to  a  letter  from 
us  under  date  of  July  28,  wherein  I  advised  you  that  I  had  re- 
ceived some  communications  from  the  township  clerk  of  Waldo 
township  with  reference  to  the  right  of  the  board  of  education  of 
said  township  to  pay  a  bill  presented  by  the  prosecuting  attor- 
ney for  preparing  a  bond  issue  and  a  transcript  for  the  board  of 
education  of  Waldo  township. 

Your  letter  of  August  2,  relative  ther.eto  advises  us  that  under 

Section  4761  G.  C,  you  have  always  furnished  advice  and  conducted 

litigation  for  the  different  boards  of  education  without  any  charge ; 

that  you  have  attended  board  meetings  when  requested  and  made 

no  charge,  but  that  you  feel  in  matters  outside  of  the  duties  of  the 

official  position  you  are  justified  in  making  a  charge  therefor.     And 

you  further  state: 

"We  feel  that  this  case  is  strictly  within  that  class  of 
business.  Several  townships  during  the  last  few  months  have 
centralized  or  consolidated  their  schools.  It  was  necessary  to 
issue  bonds ;  it  was  up  to  the  members  of  the  board  in  making 
a  motion  to  adopt  a  certain  resolution  to  frame  the  resolution 
in  proper  form.  It  was  the  clerk's  duty  to  spread  the  minutes 
of  the  said  meeting  upon  their  record  correctly  and  to  make  a 
transcript  of  the  proceedings  for  the  bonding  company  purchas- 
ing their  bonds.  In  the  Waldo  case,  not  one  of  the  members 
were  able  to  do  this  correctly,  and  it  has  been  so  in  other  cases. 
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It  was  absolutely  necessary  for  them  to  employ  some  one  who 
knew.  It  was  not  enjoined  upon  the  prosecuting  attorney  by 
law  to  do  this  for  them.  It  was,  therefore,  arranged  that  we 
should  draw  the  entire  proceedings  beginning  with  the  original 
resolution  declaring  the  necessity,  etc.,  then  following  the  no- 
tice of  vote,  issue  of  bonds,  notice  of  sale,  certificates,  statistics 
to  bidders,  form  of  bonds  and  in  fact  everything  required  by 
the  attorneys  for  the  bonding  company  buying  the  issue.  We 
then  delivered  the  bonds.  We  do  not  charge  for  the  necessary 
advice  but  we  have  made  a  small  charge  for  making  Up  this 
proceeding  and  then  getting  together  a  transcript  of  the  sam^ 
to  accompany  the  delivery  of  the  bonds.  Someone  else  would 
do  this  if  we  did  not.  We  think  it  no  more  than  fair  that  we 
should  be  paid  for  this  extra  work,  it  being  entirely  outside  of 
our  line  of  duty." 

Section  4761  G.  C.,  provides  in  part  that  except  in  city  school 
districts,  the  prosecuting  attorney  of  the  county  shall  be  the  legal 
adviser  of  all  boards  of  education  of  the  county  in  which  he  is 
serving. 

You  state  in  your  letter  that  it  has  been  necessary  for  you  to 
prepare  the  resolutions,  proceedings  and  transcripts  thereof,  for 
the  reason  that  the  members  offering  the  resolution  were  unable 
to  properly  prepare  the  same  and  that  the  clerk  was  not  able  to 
spread  the  minutes  of  the  meeting  upon  his  record  correctly  nor 
to  make  a  transcript  of  the  proceedings  for  the  bonding  company. 
While  that  may  be  true,  nevertheless,  if  it  was  not  the  duty  of  the 
prosecuting  attorney  as  legal  adviser  of  the  board  to  prepare  the 
proper  resolutions,  minutes,  etc.,  it  was  the  duty  of  the  members 
of  the  board  of  education  and  the  clerk  so  to  do,  and  your  bill 
should,  therefore,  not  be  against  the  board  of  education  for  per- 
forming the  duties  which  should  have  been  performed  by  the  mem- 
bers and  clerk,  but  against  the  members  themselves,  if  they  were 
unable  so  to  do.  As  legal  adviser  of  the  board  of  education,  how- 
ever, it  would  seem  to  me  that  it  was  your  duty  under  Section  4761 
G.  C,  to  advise  the  board  and  prepare  the  necessary  papers  for  them 
to  accomplish  the  work  which  they  desired  to  accomplish. 

I  cannot,  therefore,  agree  with  you  in  your  conclusion  that  it 
would  be  legal  for  the  board  of  education  to  pay  the  bill  presented 
by  the  prosecutor  for  preparing  bond  issue  and  transcript  for  the 
board  of  education  of  Waldo  township. 
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Section  7692,  G.  C,  as  Amended :  A  Board  of  Education  of  a  School 
District  May  Appoint  a  School  Physician  to  Perform  the  Duties 
Required  Under  Section  7692-1,  G.  C. — ^In  its  Discretion  Said 
Board  May  Employ  a  Trained  Nurse  to  Aid  Said  Appointed  Physi- 
cian :  Or — ^The  Board  May  Delegate  Such  Duties  to  the  Board  of 
Health  (or  Officer  Performing  Board  of  Health  Functions)  Pro- 
vided Said  Board  or  Officer  is  Willing  to  Perform  the  Duties  Pre- 
scribe— The  Delegated  Board  or  Officer  May  Appoint  Said 
Physician  and  Said  Nurse,  if  Either  Determine  That  the  Same  is 
Necessary. 


No.  893— (Opinion  Dated  October  5,   1915) 

Hon.  Allen  T.  Williamson,  Prosecuting  Attorney,  Marietta,  Ohio. 

Dear  Sir :    I  have  your  letter  of  September  24,  which  is  as  fol- 
lows: 

"The  board  of  education  in  several  of  the  school  districts 
in  this  county  have  had  under  consideration  the  question  of 
appointing  a  trained  nurse  who  should  supervise  and  inspect 
the  sanitary  condition  of  the  school  buildings,  and  aid  in  the 
inspection  of  the  health  of  the  pupils.  The  question  has  been 
referred  to  me  and  I  am  inclined  to  advise  that  a  board  of 
education  has  the  power  to  employ  and  pay  a  trained  nurse  for 
the  above  purposes.  The  sections  of  the  General  Code  which 
seem  to  give  authority  to  appoint  school  physicians  and  nurses 
are  found  amended  and  supplemented  in  Vol.  103  at  page  897 
and  are  the  General  Code  numbers,  7692  to  7693;  both  in- 
clusive. According  to  Section  7692  the  powers  therein  dele- 
gated by  the  board  of  education  may  be  redelegated  by  the 
board  to  the  board  of  health  exercising  jurisdiction  as  such 
■  within  the  school  district,  and  would  seem  to  broaden  the 
powers  of  the  board  of  health  in  the  respect  of  employing  a 
nurse.  However,  I  am  in  receipt  of  a  copy  of  your  opinion 
rendered  to  the  state  board  of  health  under  date  of  May  13, 
1915,  and  published  in  Department  Reports  in  the  issue  of 
June  3,  which  would  seem  to  deny  authority  in  the  board  of 
health  to  employ  a  nurse.  In  the  opinion  you  refer  to  a  com- 
munication from  Mr.  James  E.  Bauman,  and  it  may  be  that  he 
cited  you  to  the  above  sections,  and  that  you  had  them  before 
you  when  rendering  the  opinion.  In  the  light  of  the  sections 
which  I  have  cited  I  would  be  pleased  to  have  your  opinion  on 
the  authority  of  both  the  board  of  education  and  the  board  of 
health,  acting  under  these  sections,  to  employ  and  pay  a 
trained  nurse." 

Under  Section  7692,  G.  C,  prior  to  its  amendment  in  103  Q.  L., 
897,  the  authority  to  provide  for  the  medical  inspection  of  pupils  at- 
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tending  public  schools  was  limited  to  boards  of  education  of  city 

school  districts. 

This  section  as  amended  now  provides : 

''Each  and  every  board  of  education  in  this  state  may  ap- 
point at  least  one  school  physician;  provided  two  or  more 
school  districts  may  unite  and  employ  one  such  physician, 
whose  duties  shall  be  such  as  are  prescribed  in  this  act.  Said 
school  physician  shall  hold  a  Ucense  to  practice  medicine  in 
Ohio.  School  physicians  may  be  discharged  at  any  time  by 
the  appointing  power  whether  the  same  be  a  board  of  educa- 
tion or  of  health  or  health  officer,  as  herein  provided.  School 
physicians  shall  serve  one  year  and  until  their  successors  are 
appointed,  and  shall  receive  such  compensation  as  the  appoint- 
ing board  may  determine.  Such  boards  may  also  employ 
trained  nurses  to  aid  in  such  inspection  in  such  ways  as  may 
be  prescribed  by  the  board.  Such  board  may  delegate  the 
duties  and  powers  herein  provided  for  to  the  board  of  health 
or  officer  performing  the  functions  of  a  board  of  health  within 
the  school  district  if  such  board  or  officer  is  willing  to  as- 
sume the  same.  Boards  of  education  shall  co-operate  with 
boards  of  health  in  the  preventing  of  epidemics." 

The  duties  of  the  school  physician  are  prescribed  by  the  pro- 
visions of  Section  7692-1,  G.  C,  as  found  in  103  O.  L.,  897.  This 
section  reads  as  follows: 

"School  physicians  may  make  examinations  and  diagnosis 
of  all  children  referred  to  them  at  the  beginning  of  every 
school  year  and  at  other  times  if  deemed  desirable.  They  may 
make  such  further  examination  of  teachers,  janitors,  and 
school  buildings  as  in  their  opinion  the  protection  of  health 
of  the  pupils  and  teachers  may  require.  Whenever  a  school 
child,  teacher  or  janitor  is  found  to  be  ill  or  suffering  from 
positive  open  pulmonary  tuberculosis  or  other  contagious 
disease,  the  school  physician  shall  promptly  send  such  child, 
teacher,  or  janitor  home,  with  a  note,  in  the  case  of  the  child, 
to  its  parents  or  guardian,  briefly  setting  forth  the  discovered 
facts,  and  advising  that  the  family  physician  be  consulted. 
School  physicians  shall  keep  accurate  card  index  records  of  all 
examinations,  and  said  records,  that  they  may  be  uniform 
throughout  the  state,  shall  be  according  to  the  form  prescribed 
by  the  state  school  commissioner,  and  the  reports  shall  be  made 
according  to  the  method  of  said  form ;  provided,  however,  that 
if  the  parent  or  guardian  of  any  school  child  or  any  teacher  or 
janitor  after  notice  from  the  board  of  education  shall  within 
two  weeks  thereafter  furnish  the  written  certificate  of  any 
reputable  physician  that  the  child,  or  teacher  or  janitor  has 
been  examined,  in  such  cases  the  services  of  the  medical  in- 
spector herein  provided  for  shall  be  dispensed  with,  and  such 
certificate  shall  be  furnished  by  such  parent  or  guardian  from 
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time  to  time,  as  required  by  the  board  of  education.  Such 
individual  records  shall  not  be  open  to  the  public  and  shall  be 
solely  for  the  use  of  the  boards  of  education  and  health  or 
other  health  officer.  If  any  teacher  or  janitor  is  found  to  have 
positive  open  pulmonary  tuberculosis  or  other  communicable 
disease,  his  or  her  employm,ent  shall  be  discontinued  upon  ex- 
piration of  the  contract  therefor,  or,  at  the  option  of  the  board, 
suspended  upon  such  terms  as  to  salary  as  the  board  may 
deem  just  until  the  school  physician  shall  have  certified  to  a 
recovery  from  such  disease." 

Section  7692-2,  G.  C,  103  O.  L.,  898,  provides  for  the  publica- 
tion of  rules  by  the  state  school  commissioner  (now  the  superinten- 
dent of  public  instruction)  and  the  state  board  of  health  acting 
jointly,  for  the  detailed  enforcement  of  the  requirements  of  the 
statute  above  set  forth,  and  Section  7692-4,  G.  C.,  makes  it  the  duty 
of  each  board  of  education  by  affidavit  of  an  officer  thereof  or 
otherwise  to  prove  to  the  superintendent  of  public  instruction  that 
it  has  complied  with  said  requirements. 

in  view  of  the  foregoing  provisions  of  the  statutes  it  seems 
clear  that  it  is  the  duty  of  each  board  of  education  to  provide  for 
the  inspection  and  examinations  authorized  by  Section  7692-1,  G.  C. 
P^or  this  purpose  said  board  is  authorized  by  the  provision  of  Sec- 
tion 7692,  G.  C.,  as  amended,  to  employ  a  school  physician  having 
the  qualifications  therein  prescribed,  or  the  boards  of  education  of 
two  or  more  school  districts  may  unite  for  the  purpose  of  employing 
such  physician. 

Said  board  of  education,  or  union  of  boards  as  the  case  may  be, 
may  in  its  descreption  employ  a  trained  nurse  to  aid  in  such  in- 
spection in  such  ways  as  may  be  prescribed  by  said  board  or  union 
of  boards. 

In  case  the  board  of  education  of  a  school  district  delegates 
the  duties  and  powers  conferred  upon  it  by  provision  of  said  statute 
to  the  board  of  health  or  officer  performing  the  functions  of  a  board 
of  health  within  such  school  district,  providing  such  board  or 
officer  is  willing  to  assume  said  duties  and  powers,  said  board  of 
health  or  health  officer  will  have  the  same  authority  by  \irtue  of 
such  delegation  to  appoint  a  school  physician  and  employ  a  trained 
nurse  as  is  conferred  by  provision  of  said  statute  on  said  board  of 
education. 

Under  provision  of  Section  7693,  G.  C.,  as  amended  in  103  O.  L., 
898,  the  board  of  education  of  any  school  district  may  provide  and 
pay  compensation  to  the  employes  of  the  board  of  health  in  ad- 
dition to  that  provided  by  the  city,  township  or  other  municipality. 
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As  I  view  it  the  provisions  of  Section  7692,  G.  C,  as  amended, 
contemplate  the  employment  of  a  trained  nurse  only  when  such 
employment  is  necessary  to  enable  the  school  physician,  appointed 
under  authority  of  said  section,  to  properly  perform  the  duties 
required  of  him  by  the  provisions  of  Section  7692-1,  G.  C. 

The  question  raised  in  the  opinion  to  the  state  board  of  health, 
referred  to  in  your  inquiry,  was  as  to  whether  or  not  the  board 
of  health  of  a  city  has  the  authority  to  employ  a  public  health 
nurse  and  whether  the  council  of  such  city  has  the  authority  to 
appropriate  to  said  board  of  health  the  funds  to  pay  the  compensa- 
tion and  expenses  of  such  nurse.  In  that  opinion  it  was  held  that 
there  is  no  authority  on  the  part  of  a  city  council  to  appropriate  to 
the  city  board  of  health  the  funds  necessary  to  pay  such  com- 
pensation and  expenses  and  that  there  is  no  authority  on  the  part 
of  said  board  of  health  to  employ  a  public  nurse  except  that  con- 
tained in  Section  4436  of  the  General  Code  which  authorizes  the 
employment  of  a  nurse  for  the  purpose  of  giving  attention  to  per- 
sons in  quarantine.  In  arriving  at  this  conclusion  the  above  pro- 
visions of  Section  7692,  G.  C.,  as  amended,  were  not  considered 
material  for  the  reason  that  it  could  not  be  said  that  said  statute 
authorizes  the  employment  of  a  public  nurse  for  the  performance 
of  those  duties  contemplated  by  the  state  board  of  health  in  its 
request  for  said  opinion. 

Replying  to  your  question  I  am  of  the  opinion  that  the  board 
of  education  of  a  school  district  may,  under  authority  of  Section 
7692,  G.  C,  as  amended,  appoint  a  school  physician  to  perform  the 
duties  required  by  the  provisions  of  Section  7692-1,  G.  C.,  and  in  its 
discretion  said  board  may  employ  a  trained  nurse  to  aid  in  the 
performance  of  said  duties  or  said  board  may  delegate  said  duties 
to  the  board  of  health  or  officer  performing  the  functions  of  a 
board  of  health  within  said  school  district,  providing  said  board 
or  officer  is  willing  to  assume  the  same,  together  with  the  power 
to  api>oint  said  school  physician  and  to  employ  said  trained  nurse 
if  said  board  or  officer  determine  that  the  same  is  necessary  for 
the  proper  discharge  of.  the  aforesaid  duties. 
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Under  Section  12819,  G.  C,  aa  Amended  103,  O.  JL.,  553,  Deputy 
Game  Wardens  Are  Specially  Appointed  Police  Officers;  They 
Must  Give  Bond  in  One  Thousand  Dollars  Before  Being  Entitled 
to  the  Protectimi  of  the  Statute — ^In  the  Absence  of  Such  Bond 
They  Are  Subject  to  All  the  Penalties  of  the  Law. 


No.  884— (Opinion  Dated  October  4,  1916) 

Hon/Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallipolis,  Ohio. 

Dear  Sir:    I  have  your  letter  of  September  28, 1915,  as  follows : 

"Under  Section  1395,  of  the  General  Code,  has  a  deputy 
state  game  warden  a  right  to  carry  concealed  weapons?  The 
section  of  the  statute  defining  the  offense  of  carrying  con- 
cealed weapons  does  not  give  a  game  warden  the  right  to  carry 
a  concealed  pistol  or  any  other  weapon.  Our  local  deputy 
game  warden  claims  that  the  chief  game  warden  advised  him 
that  he  had  the  right  to  carry  a  concealed  weapon  by  virtue 
of  Section  1395,  or  some  other  section  in  the  game  law." 

Before  answering  your  specific  question  it  will  be  necessary  to 

refer  to  the  general  statute  against  carrying  concealed  weapons 

in  this  state,  being  Section  12819,  G.  C,  as  amended  103  O.  L.,  553, 

which  is  as  follows : 

"Whoever  carries  a  pistol,  bowie  knife,  dirk,  or  other  dan- 
gerous weapon  concealed  on  or  about  his  person  shall  be  fined 
not  to  exceed  five  hundred  dollars,  or  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  three  years. 
Provided,  however  that  this  act  shall  not  aflfect  the  right  of 
sheriffs,  regularly  appointed  police  officers  pf  incorporated 
cities  and  villages,  regularly  elected  constables,  and  special 
officers  as  provided  by  Sections  2833,  4373,  10070,  10108  and 
12857  of  the  General  Code  to  go  armed  when  on  duty.  Pro- 
vided, further,  that  it  shall  be  lawful  for  deputy  sheriffs  and 
specially  appointed  police  officers,  except  as  are  appointed  or 
called  into  service  by  virtue. of  the  authority  of  said  Sections 
2833,  4373,  10070,  10108  and  12857  of  the  General  Code,  to  go 
armed  if  they  first  give  bond  to  the  state  of  Ohio,  to  be  ap- 
proved by  the  clerk  of  the  court  of  common  pleas,  in  the  sum 
of  one  thousand  dollars,  conditioned  to  save  the  public  harm- 
less by  reason  of  any  unlawful  use  of  such  weapons  carried  by 
them;  and  any  person  injured  by  such  improper  use  may  have 
recourse  on  said  bond." 

This  statute  is  specific  in  its  terms  and  protects  only  the  offi- 
cers or  persons  named  therein  and  all  officers  and  persons  not 
named  or  included  within  its  provisions  are  amenable  to  its  pen- 
alties unless  their  act  is  justified  by  the  provisions  of  Section  13693, 
G.  C.    As  you  state  in  your  letter,  game  wardens  are  not  specifically 
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named  in  this  statute  nor  does  it  refer  to  any  section  or  sections 
under  which  they  are  appointed  or  from  which  they  receive  any 
authority.  It  follows,  therefore,  if  they  can  be  brought  under  the 
protection  of  this  law  it  must  be  by  virtue  of  the  provisions  of  that 
clause  thereof  which  includes  specially  appointed  police  officers 
who  may  go  armed  if  they  first  give  bond  in  the  sum  of  one  thou- 
sand dollars  as  therein  provided. 

Deputy  game  wardens  are  now  appointed  by  the  state  board 
of  agriculture  under  the  provisions  of  Section  1391,  G.  C.,  as 
amended  106  O.  L.,  170.  They  hold  their  office  for  the  term  of  two 
years,  are  required  to  give  bond  for  the  faithful  discharge  of  their 
duties  and  are  charged  generally  with  the  enforcement  of  all  laws 
for  the  protection,  preservation  and  propagation  of  birds,  fish  and 
game  within  this  state.  They  are  paid  such  compensation  as  the 
appointing  power  may  allow  and  deem  proper  and  in  addition  there- 
to are  entitled  to  the  same  fees  sheriffs  are  allowed  for  like  services 
in  criminal  cases. 

Under  the  particular  provisions  of  said  Section  1395,  to  which 
you  refer  in  your  letter,  they  may  execute  warrants  and  other 
processes  issued  in  the  enforcement  of  bird,  fish  and  game  laws  in 
the  same  manner  as  a  sheriff  or  constable  may  serve  or  execute  the 
same  and  may  arrest  on  sight  without  warrant  a  person  found  by 
them  violating  any  of  the  so-called  game  laws  of  the  state. 

Without  enumerating  further  the  many  other  provisions  of  law 
which  refer  to  and  cover  their  duties  and  authority,  I  think  it 
sufficiently  appears  from  what  has  been  already  quoted  to  warrant 
the  conclusion  that  such  officers  are  specially  appointed  police 
officers  of  that  department  of  the  state  board  of  agriculture  which 
has  in  charge  the  protection,  preservation  and  propagation  of  birds, 
fish  and  game  in  this  state. 

This  department,  under  the  well  recognized  and  settled  defini- 
tions of  the  same,  is  itself  a  police  department  because  it  is  charged 
with  the  preservation  of  all  birds,  fish  and  game  and  the  enforce- 
ment of  all  laws  protecting  the  same.  It  follows,  therefore,  that  an 
officer  appointed  by  this  department  to  assist  in  its  particular 
province  is  a  police  officer  in  the  sense  that  the  word  is  ordinarily 
used  and  understood. 

This  conclusion  is  further  strengthened  by  the  provisions  in 

other  sections  of  the  law  relating  to  this  department.    For  instance : 

Section  1397,  G.  C,  provides,  among  other  things,  that: 

'Trosecutions  by  the  warden  or  other  police  officer  for  of- 
fenses not  committed  in  his  presence  shall  be  instituted  only 


30  Department  Reports 

upon  the  approval  of  the  prosecuting  attorney  of  the  county 
in  which  the  offense  is  committed  or  upon  the  approval  of  the 
attorney  general/' 

Again  in  Section  1398,  G.  C,  we  find  the  following  provision: 

"Each  warden  or  other  police  officer  shall  seize  and  safely 
keep  such  property,  etc." 

It  is  apparent  from  the  language  used  by  the  legislature  in 
the  foregoing  provisions  that  it  regarded  game  wardens  as  belong- 
ing to  a  class  known  as  police  officers. 

I  am  of  the  opinion,  therefore,  that  under  said  Section  12819, 
supra,  deputy  game  wardens  are  specially  appointed  police  officers 
and  as  such  are  required  to  give  the  bond  in  the  sum  of  one  thou- 
sand dollars  as  therein  specified  and  required  before  they  are  en- 
titled to  the  protection  of  the  statute.  In  the  absence  of  such  bond 
they  are  subject  to  all  the  penalties  of  the  law  and  in  the  particular 
case  to  which  you  refer,  if  said  deputy  game  warden  has  not  given 
this  bond,  he  is  certainly  guilty  of  violating  the  law  unless  his  act 
w^as  justified  under  the  provisions  of  said  Section  13693,  which  pro- 
visions present  a  question  of  fact  under  the  particular  circum- 
stances of  each  case  and  do  not  properly  enter  into  a  discussion  of 
the  question  presented  by  you. 

Proof  That  An  Individual  Has  Acted  Openly  In  a  Public  Oifice  Is 
Prima  Facie  Evidence  of  His  Official  Character — It  Is  Presumed 
That  a  Man  Acting  In  Public  Office  Has  Been  Rightly  Appointed 
— An  Oral  Appointment  Is  Valid — And  the  Validity  Is  Still 
Stronger  Where  the  Official  Character  Has  Been  Recognized  by 
the  Appointing  Power — Specifically :  Lon  W.  Ralston,  at  One  Time 
President  Pro  Tem  of  the  City  Council  of  Steubenville,  Subse- 
quently Became  (Through  Death  of  Incumbent)  President  of 
Council.  The  Duly  Elected  Mayor  Having  Resigned,  Ralston 
Took  the  Oath  as  Mayor  and  Assumed  the  Duties  of  the  OflFice — 
Ralston  Is  Mayor  and  His  Acts  and  the  Acts  of  His  Appointees 
Are  Legal  and  Valid. 


No.  734 — (Opinion  Dated  August  18,  1915.) 

Mr.  Roy  N.  Merryman,  City  Solicitor,  Steubenville,  Ohio. 

Dear  Sir:  Permit  me  to  acknowledge  receipt  of  your  letter 
asking  for  an  opinion  on  a  question  embraced  in  a  statement  of 
facts  as  follows : 

"Under  date  of  July  17,  1915,  I  received  the  following 
enquiry  for  an  opinion  from  Charles  R.  Wells,  city  auditor  of 

Steubenville : 
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'The  question  has  been  asked  me  on  several  different 
occasions  if  Lon  W.  Ralston  is  the  legal  mayor  of  the  city 
of  Steubenville,  Ohio,  and  if  he  is  not,  are  any  of  his  ap- 
pointments legal  and  have  they  the  power  to  approve  con- 
tracts or  vouchers  ?  Mr.  Merryman,  please  look  this  mat- 
ter up  at  once  and  give  me  your  opinion  on  the  same.  The 
only  interest  I  have  in  this  is  to  protect  the  city,  my  bonds- 
men and  myself.' 

While  I  am  aware  that  under  the  statutes  it  is  not  in- 
cumbent upon  you  to  render  legal  opinions  to  city  solicitors, 
yet,  in  view  of  the  work  done  here  by  Mr.  Ballard,  your  first 
assistant,  in  connection  with  our  recent  municipal  investiga- 
tion, and  of  my  association  with  him  at  that  time,  I  feel  I  should 
extend  to  you  the  courtesy  of  a  request  for  this  opinion,  and  I 
also  would  appreciate  the  consideration  of  this  question  by 
your  department  and  an  opinion  thereon  to  me  as  a  favor. 

I  will  briefly  state  to  you  the  facts  that  will  probably  be 
necessary  for  you  to  consider  in  arriving  at  an  opinion  on  the 
questions  submitted  in  the  inquiry  of  City  Auditor  Wells. 

The  minutes  of  the  city  council  show  that  something  more 
than  a  year  ago  Harry  Woods,  the  duly  elected,  qualified  and 
acting  president  of  council,  died.  At  that  time  Lon  W.  Ralston, 
now  serving  as  mayor,  was  president  pro  tem  of  council.  The 
minutes  of  the  next  meeting  of  council  are  signed  by  Mr. 
Ralston  as  president  pro  tem,  while  the  minutes  of  the  meeting 
next  thereafter  are  signed  by  him  as  president  of  council.  In 
other  words,  the  minutes  disclose  the  fact  that  Mr.  Ralston 
succeeded  to  the  office  of  president  of  council  by  virtue  of  being 
president  pro  tem.  Since  that  time,  and  within  the  past  few 
months,  George  W.  McLeish  resigned  as  mayor  of  the  city, 
and  Mr.  Ralston  took  the  oath  as  mayor  by  virtue  of  serving  as 
president  of  the  council.  Raymond  W.  Teaff,  the  then  presi- 
dent pro  tem  of  council,  succeeded  to  the  office  of  the  president 
of  council. 

If  Mr.  Ralston  was  president  of  council  then  he  is  properly 
in  the  office  of  mayor,  but  the  question  that  arises  in  my  mind, 
in  considering  this  enquiry,  is  as  to  whether  or  not  he  ever  was 
president  of  council. 

In  connection  with  this  enquiry,  I  cite  you  to  an  opinion 
of  Honorable  Timothy  S.  Hogan,  formerly  attorney  general, 
at  page  1882  of  Volume  2,  of  the  Annual  Report  of  the  attorney 
general  for  1912;  and  to  another  opinion  of  Mr.  Hogan  con- 
tained in  Volume  2  of  the  Annual  Report  of  the  attorney  gen- 
eral for  1913,  at  page  1519. 

I  call  your  attention  to  Section  4210  of  the  General  Code, 
which  provides  regarding  election  of  a  president  pro  tem  in 
cities.  I  also  call  your  attention  to  Section  4274  of  the  General 
Code,  which  provides  for  the  succession  of  the  president  of 
council  to  the  office  of  mayor  in  case  of  death,  resignation  and 
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removal  of  the  mayor,  as  well  as  the  succession  of  the  presi- 
dent pro  tem  of  council  to  the  office  of  president  under  such 
circumstances.  I  also  call  your  attention  to  Section  4252  of 
the  General  Code,  providing  for  the  filling  of  vacancies  in  ofRce, 
not  otherwise  provided  for. 

Of  course,  the  real  question  raised  under  the  city  auditor'^ 
enquiry  is  with  reference  to  the  office  of  mayor.  If  Mr.  Ral* 
ston  is  not  the  duly  authorized  and  acting  mayor,  then  his  ap- 
pointees could  derive  from  him  no  power  or  authority,  as  I 
take  it. 

If  you  see  your  way  clear  and  will  be  kind  enougfh  to 
render  me  an  opinion  on  this  enquiry,  I  shall  appreciate  the 
same,  and,  if  your  opinion  should  be  that  Mr.  RaJstOn  is  not 
the  duly  authorized  and  acting  mayor  of  this  city,  then  I  vsrould 
be  glad  for  you  to  give  me  your  opinion  as  to  how  the  office 
of  mayor,  under  the  circumstances  stated,  should  be  filled." 

At  the  time  when  Harry  Woods,  the  duly  elected,  qualified  and 
acting  president  of  the  city  council  died,  the  then  mayor  of  the  city 
would  have  had  authority  to  fill  the  vacancy  in  that  office  caused 
by  the  death  of  the  incumbent.  However,  as  stated  in  your  letter, 
Mr.  Lon  W.  Ralston,  who  was  then  president  pro  tem  of  the  council 
assumed  the  duties  of  the  office  of  president  of  the  council,  and 
from  the  fact  that  he  continued  in  that  office  until  recently,  when 
he  assumed  the  office  of  mayor  on  account  of  the  resignation  of  Mr. 
George  W.  McLeish  it  may  be  assumed,  at  least,  that  while  the 
mayor  who  had  the  power  to  appoint  the  successor  to  Mr.  Woods 
did  not  make  an  appointment  in  so  many  words,  his  acquiescence  in 
the  holding  of  the  position  by  Mr.  Ralston,  who  was  a  de  facto 
officer,  amounted  almost  to  an  appointment. 

In  addition  to  the  information  contained  in  your  original  re- 
quest for  an  opinion  you  state  in  your  letter  of  August  11  as  follows: 
"I  might  add,  however,  that  all  other  officers  and  persons 
treated  Mr.  Ralston  as  president  of  council;  that  on  one  oc- 
casion when  Mayor  McLeish  was  out  of  the  city  he  wired  Mr. 
Ralston  to  look  after  matters  connected  with  the  office,  and 
that  on  one  or  two  other  occasions  Mr.  Ralston  performed  one 
or  two  duties  of  the  office  as  acting  mayor." 

From  your  statement  it  would  appear  that  Mr.  McLeish  not 
only  acquiesced  in  Mr.  Ralston  holding  the  office  of  president  of  the 
council  but  actually  assigned  to  him  some  specific  duties  incident  to 
that  office,  during  the  mayor's  absence  from  the  city. 

In  the  case  of  State  vs.  Nield,  court  of  appeals  of  Kansas, 
Northern  Department,  CD.,  decided  July  9,  1896,  45  Pac.  Rep.,  623, 
it  was  held  at  page  625  as  follows : 
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It  is  one  of  the  exceptions  to  this,  general  rule  which 
requires  the  best  evidence  of  which  the  point  is  susceptible, 
that  proof  that  an  individual  has  acted  openly  in  a  public 
office  is  prima  facie  evidence  of  his  official  character,  without 
proving  his  election  or  producing  his  commission.  1  Greenl. 
Ev.,  Sec.  83.  The  plaintiff,  therefore,  was  not  obliged  to  pro- 
duce the  township  book  in  order  to  prove  the  office  of  the  de- 
fendant. It  was  enough  for  him  to  show  that  he  had  held  him- 
self out  to  the  public  as  the  incumbent  of  the  office  in  question.' 
In  Com.  V.  Kane,  it  is  held  The  foundation  of  the  rule  of  evi- 
dence, that  a  person  acting  as  a  public  officer  has  been  duly 
appointed  to  the  office  which  he  assumes  to  exercise,  is  that 
all  acts  done  by  what  appears  to  be  public  authority  are  pre- 
sumed to  be  rightly  done,  until  the  contrary  is  proved.'  In 
Bank  v.  Dandridge  it  is  said:  'By  the  general  rules  of  evi- 
dence, presumptions  are  continually  made,  in  cases  of  private 
persons,  of  acts  even  of  the  most  solemn  nature,  when  those 
acts  are  the  natural  result  or  necessary  accompaniment  of 
other  circumstances.  In  aid  of  this  salutary  principle,  the  law 
itself,  for  the  purpose  of  strengthening  the  infirmity  of  evi- 
dence, and  upholding  transactions  intimately  connected  with 
the  public  peace  and  the  security  of  private  property,  indulges 
its  own  presumptions.  It  presumes  that  every  man,  in  his 
private  and  official  character,  does  his  duty,  until  the  contrary 
is  proved.  *  *  *  It  will  presume  that  all  things  are  rightly 
done,  unless  the  circumstances  of  the  case  overturn  this  pre- 
sumption, according  to  the  maxim,  'Omnia  praesumuntur  rite 
et  solemniter  esse  acta  donee  probetur  in  contratium.'  Thus 
it  will  presume  that  a  man  acting  in  public  office  has  been 
rightly  appointed.  *  *  *  This  rule  applies,  not  merely  to 
the  chief  officers,  but,  also,  to  deputies  and  assistants  who  are 
specially  provided  for  and  recognized  by  law." 

In  the  case  of  Delphi  School  District  vs.  Wm.  Murray,  53  Cal., 
at  page  29  the  court  said : 

"To  find  that  these  persons  were  'acting  as  trustees'  was 
merely  to  embody  the  evidence  or  a  portion  of  it  adduced  at 
the  trial  upon  the  issues  just  referred  to,  and  to  add  that  'there 
was  no  sufficient  evidence  of  the  election  of  Grupe,'  etc.,  was 
merely  to  remark  upon  the  condition  of  the  case  as  presented. 
If  it  was  proven  at  the  trial  that  Grupe  and  others  were  'acting 
as  trustees,'  a  presumption  thereby  arose  that  these  persons 
were  officers  de  jure,  but  this  presumption  was,  of  course,  dis- 
putable in  its  character,  and  might  have  been*  met  and  over- 
come by  other  evidence.  (Code  of  Civil  Procedure,  Sec.  1963, 
Subdv.  14.)  If  not  so  met  and  overcome  the  presumption 
would  stand  for  proof,  and  would  support  a  finding  that  these 
persons  were  de  jure  trustees. 

This  was  the  rule  at  common  law,  and  the  statute  has 
wrought  no  material  change  in  that  respect.    That  direct  and 
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primary  proof  of  title  to  the  office  is  dispensed  with  in  such 
cases,  is  mentioned  by  Mr.  Greenleaf,  as  constituting  aa  ex- 
ception to  the  general  rule  excluding  secondary  evidence,  and 
as  proceeding  upon  'strong  presumption  arising  from  tJie 
undisturbed  exercise  of  a  public  office,  that  the  appointment  of 
it  is  valid/  " 

In  the  case  of  Carter,  paymaster,  vs.  Sympson,  S.  B.  Monroe's 
Kentucky  reports,  page  155,  the  court  held : 

"The  rule  rejecting  secondary  evidence,  is  subject  to  some 
exceptions,  arising  either  out  of  the  nature  of  the  facts  to  be 
proved,  or  from  a  regard  to  public  convenience.  It  is  not,  in 
general,  necessary  to  prove  the  written  appointments  of  public 
officers.  All  who  are  proved  to  have  acted  as  such,  are  pre- 
sumed to  have  been  duly  appointed  to  the  office  until  the  con- 
trary appears.  The  undisturbed  exercise  of  a  public  office, 
creates  a  strong  presumption,  that  the  appointment  to  it  is 
valid ;  and  where,  as  in  the  present  instance,  the  office  is  held 
for  the  benefit  of  others,  the  acquiescence  of  those  having  an 
interest  in  its  proper  administration,  fortifies  this  presumption. 
(Greenleaf  on  Evidence,  pages  94  and  104.)" 

In  the  case  of  Callison  vs.  Hedrick,  15  Grattan's  reports,  (Va.) 
page  244,  it  was  held  in  the  first  branch  of  the  syllabus  as  follows : 

"1.  In  general  it  is  not  necessary  to  prove  the  written 
appointments  of  public  officers.  That  one  has  acted  as  such 
officer  and  been  recognized  by  the  public  ias  such,  is  sufficient 
evidence  that  he  has  been  duly  appointed  until  the  contrary 
appears.  And  the  case  is  still  stronger  where  the  official  char- 
acter has  been  recognized  by  the  appointing  power." 

In  29  Cyc,  under  the  head  of  officers  at  page  1373  the  author 
says : 

"Where,  however,  the  issue  of  a  commission  is  not  made 
by  law  a  necessary  part  of  the  appointment,  the  appointment  is 
complete  when  the  choice  of  the  appointing  officer  has  been 
made,  and  no  written  evidence  of  the  appointment  is  necessary. 
An  oral  appointment  is  valid.  Indeed  it  has  frequently  been 
held  that  the  fact  that  one  has  acted  as  an  officer  and  has 
generally  been  recognized  as  such  will  create  the  presumption 
of  a  valid  appointment.  Such  presumption  may,  however,  be 
overcome  by  evidence  to  the  contrary." 

The  doctrine  just  announced  is  liberally  supported  by  authori- 
ties, from  a  few  of  which  I  have  quoted  above. 

It  would  appear  from  the  foregoing  that  Mr.  Ralston,  having 
assumed  the  office  of  president  of  the  council,  and  the  performance 
of  the  duties  of  that  office  not  only  being  acquiesced  in  but  in  a 
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manner  directed  by  the  mayor,  the  action  of  the  mayor  could  be 
construed  to  an  appointment,  especially  in  view  of  the  fact  that 
Mr.  Ralston  was  not  disturbed  in  the  exercise  of  the  office  of  presi- 
dent of  the  council  but  was  allowed  to  continue  in  such  office  until 
at  the  time  of  the  resignation  of  Mayor  McLeish,  when  he  assumed 
the  office  of  mayor.  Mr.  Ralston  assumed  the  office  of  mayor  un- 
der the  theory  that  as  president  of  council  he  was  rightly  entitled 
to  assume  the  office  of  mayor,  under  the  provisions  of  Section  4274 
of  the  General  Code,  which  is  as  follows : 

"In  case  of  the  death,  resignation  or  removal  of  the  mayor, 
the  president  of  council  shall  become  mayor  and  serve  for  the 
unexpired  term,  and  until  the  successor  is  elected  and  qualified. 
Thereupon  the  president  pro  tem  of  council  shall  become  presi- 
dent thereof,  and  shall  have  the  same  rights,  duties  and  powers 
as  his  predecessor.  The  vacancy  thus  created  in  council  shall 
be  filled  as  other  vacancies,  and  council  shall  elect  another 
president  pro  tem." 

Since  assuming  the  office  of  mayor  he  has  performed  the  du- 
ties incident  thereto  and  under  the  facts  and  circumstances,  there 
being  no  one  at  present  who  can  assert  a  better  title  to  the  office, 
his  status  approaches,  if,  in  fact,  it  does  not  partake  entirely  of, 
that  of  a  de  jure  officer. 

It  is  my  opinion,  therefore,  that  while  the  president  pro  tem 
of  the  council  did  not,  as  a  matter  of  law,  succeed  to  the  office  of 
president  of  the  council  upon  the  death  of  the  incumbent  of  that 
office,  the  manner  in  which  he  succeeded  to  the  office,  the  attendant 
facts  and  circumstances  surrounding  his  occupancy  of  the  office,  the 
acquiescence  and  co-operation  of  the  mayor  with  him  in  the  perform- 
ance of  his  duties  as  president  of  the  council  and  as  acting  mayor 
constitute  a  condition  of  affairs  amounting  to  an  appointment  of 
Lon  W.  Ralston  as  president  of  council,  from  which  office  he  suc- 
ceeded to  the  office  of  mayor,  which  office  he  is  now  filling,  and  his 

acts  and  the  acts  of  his  appointees  are  legal  and  valid. 

In  an  opinion  under  date  of  August  31,  1914,  to  Honorable 

Ir\ane  Dung'an,  city  solicitor  of  Jackson,  Ohio,  by  my  predecessor, 
Mr.  Hogan,  the  question  of  the  filling  of  a  vacancy  in  the  office  of 
president  of  council  occurring  through  the  resignation  of  the  reg- 
ularly elected  incumbent  was  passed  upon,  and  I  am  enclosing  you 
a  copy  of  that  opinion  for  your  information. 
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It  is  the  Duty  of  Board  of  Education  of  a  School  District  Upon  Sus- 
pending a  School  to  Transfer  the  Pupils  to  Another  School  or 
Schools — ^Any  Suspended  School  MAY  Be  Re-established,  Under 
Section  7730,  G.  C,  Whenever  the  Number  of  Pupils  (Section 
7681,  6.  C,  as  Amended  In  106  O.  L.,  489)  Are  Qualified  to  At- 
tend the  School  In  the  Suspended  District  and  Such  Number  Is 
Twelve  or  More^Re-establishment  May  Be  Carried  Out  AT  ANY 
TIME  When  Enrollment  Shows  the  Required  Number. 


No.  827— (Opinion  Dated  September  15,  1915.) 

Hon.  Frank  B.  Grove,  Prosecuting  Attorney,  Cadiz,  Ohio. 

Dear  Sir:     I  have  you  letter  of  September  4,  in  which  you 

request  my  opinion  as  follows : 

"I  desire  your  opinion  upon  a  question  arising  under  Sec. 
7730,  G.  C.,  as  amended  May  27,  1915,  and  effective  Aug.  26, 
1915. 

'*!  shall  not  take  the  space  to  quote  said  section  in  full  but 
only  the  parts  necessary  to  state  my  question.  Said  section,  in 
part,  provides:  'When  the  average  daily  attendance  of  any 
school  for  the  preceding  year  has  been  below  ten,  such  school 
shall  be  suspended  and  the  pupils  transferred  to  another  school 
or  schools  when  directed  to  do  so  by  the  county  board  of  educa- 
tion.' 

"On  August  16,  1915,  our  county  board  of  education  pas- 
sed by  a  unanimous  vote  a  resolution  of  which  the  following  is 
a  copy: 

"Resolved,  that  it  is  the  will  of  the  county  board  of 
education  that  the  schools  known  as  Oakdale  and  Beech 
Point  in  Athens  Township,  Lower  Crab  Orchard  in  Free- 
port  Township,  No.  2  in  German  Township,  Creal's  in 
North  Township,  and  No.  7  in  Shortcreek  Township,  be 
suspended  and  that  the  suspension  shall  be  carried  into 
effect  after  Section  7730  of  the  laws  passed  by  the  81st 
General  Assembly  shall  become  effective." 

"I  am  informed  that  the  county  board  took  such  action  on 
Aug.  16,  in  order  that  the  local  boards  of  the  above  named  dis- 
tricts might  know  as  soon  as  Sec.  7730  became  effective  on 
Aug.  26,  that  the  county  board  wished  such  local  boards  to 
suspend  the  above  named  districts ;  and  hence  would  know  at 
the  earliest  opportunity  what  district  schools  would  be  directed 
to  suspend  by  the  county  board. 

"Notice  of  above  resolution  was  sent  to  the  local  boards 
of  above  schools,  and  said  named  schools  were  suspended  by 
the  local  boards,  acting  in  pursuance  to  the  direction  of  the 
county  board  given  in  above  resolution.  Such  suspensions  by 
the  local  boards  were  made  after  August  26,  1915. 

'Provided,   however,  that  any   suspended  school  as 

herein  provided  may  be  re-established  by  the  suspending 

authority  upon  its  own  initiative,  or  upon  a  petition  asking 


Attorney  General  37 

for  re-establishment,  signed  by  a  majority  of  the  voters 

of  the  suspended  district,  at  any  time  the  school  enroUr 

ment  of  the  said  suspended  district  shows  twelve  or  more 

pupils  of  lawfvX  school  a^e.' 

"Certain  of  said  schools  now  contend  that  their  districts 
now  contain  12  or  more  pupils  of  lawful  school  age,  hence  the 
following  questions  arise : 

"1.  Under  the  conditions  hereinbefore  stated,  which  is 
the  'suspending  authority,'  as  stated  in  7730,  the  county  board 
of  education  or  the  respective  local  district  boards  ? 

"2.  Was  the  aforesaid  resolution,  which  was  adopted 
Aug,  16,  effective  under  7730  as  a  direction  to  said  respective 
local  boards  to  suspend  said  schools  after  August  26,  the  date 
when  said  amended  section  went  into  effect  ? 

"3.  What  is  the  proper  construction  of  the  phrase  in  above 
section,  'school  enrollment  *  *  *  of  lawful  school  age/ 
Does  such  language  mean  that  before  said  schools  may  be  re- 
established by  the  suspending  authority  that  there. shall  be  12 
or  more  pupils  in  said  district  between  the  compulsory  school 
ages  of  8  to  16,  or  does  it  mean  between  the  ages  of  6  and  21 
How  would  such  'school  enrollment'  be  determined  by  the  re- 
establishing authority  in  order  that  they  may  know  with  cer- 
tainty when  said  district  contained  12  or  more  pupils  in  ac- 
cordance with  the  provisions  of  above  section  ? 

"4.  If  it  be  shown  that  any  of  said  suspended  districts 
now  contains  12  or  more  pupils  of  lawful  school  age,  may  "Uie 
suspending  authority  immediately  re-establish  such  school  and 
hire  a  teacher  for  the  coming  year,  1915-16?" 

Your  first  question  has  been  answered  in  opinion  No.  799  of 
this  department  rendered  to  Hon.  C.  O.  McGonagle,  prosecuting 
attorney  of  Morgan  county,  under  date  of  September  7,  1915.  A 
copy  of  said  opinion  is  enclosed. 

This  opinion  holds  that  the  local  board  of  education  of  the 
school  district  is  the  "suspending  authority"  referred  to  in  the 
latter  part  of  Section  7730  G.  C,  as  amended  in  106  0.  L.,  398. 

While  the  resolution  of  the  county  board  of  education,  a  copy 
of  which  is  set  forth  in  your  letter,  was  passed  prior  to  August 
26, 1915,  the  date  when  Section  7730  G.  C,  as  amended  in  106  0.  L., 
became  effective,  I  note  that  said  resolution  was  adopted  by  said 
county  board  after  the  passage  of  the  act  of  the  General  Assembly 
amending  said  section  and  in  contemplation  of  the  probable  going 
into  effect  of  said  amendment.  Said  resolution  provides  that  the 
suspension  shall  be  carried  into  effect  after  said  amendment  shall 
become  effective.  The  action  of  the  local  boards,  required  by  pro- 
rision  of  said  section  as  amended,  having  been  taken  subsequent 
to  said  date  of  August  26,  1915,  I  am  of  the  opinion,  in  answer  to 
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your  second  question,  that  the  action  of  the  county  board,  taken  in 
connection  with  the  action  of  the  local  boards,  was  a  substantial 
compliance  with  the  requirements  of  said  amended  section  and  that 
said  proceedings  are  therefore  legal. 

Your  third  question  calls  for  a  construction  of  the  phrase  "at 
any  time  the  school  enrollment  of  the  said  suspended  district  shoAvs 
twelve  or  more  pupils  of  lawful  school  age." 

Under  the  above  provision  of  the  statute  it  is  the  duty  of  the 
board  of  education  of  a  school  district,  upon  suspending  a  school,  to 
transfer  the  pupils  to  another  school  or  schools. 

Replying  to  your  third  question  I  am  of  the  opinion  that  the 
above  phrase  means,  when  taken  in  connection  with  the  latter  pro- 
vision of  Section  7730  G.  C,  as  quoted  by  you,  that  any  suspended 
school  may  be  re-established  in  the  manner  provided  in  said  sec- 
tion wheneyer  the  number  of  pupils,  who  under  the  provisions  of 
Section  7681  G.  C.,  as  amended  in  106  O.  L.,  489,  are  qualified  to 
attend  the  school  in  the  suspended  district  when  the  same  is  re- 
established and  who  are  enrolled  in  another  school  or  schools  to 
which  they  have  been  transferred  by  order  of  the  board  of  educa- 
tion, is  twelve  or  more. 

The  right  of  pupils  having  the  aforesaid  qualifications  to  at- 
tend another  school  or  schools  under  said  order  of  transfer  is  not 
limited  to  pupils  between  the  ages  of  eight  and  fifteen  years  if 
males,  and  between  the  ages  of  eight  and  sixteen  years  if  females, 
who  by  the  provisions  of  Section  7763  G.  C.,  as  amended  in  104 
0.  L.,  232,  must  attend  either  a  public,  private  or  parochial  school. 
It  follows  therefore  that  if  said  board  of  education  finds  that  the 
number  of  pupils  within  said  suspended  district,  having  the  qual- 
ifications as  to  age  and  residence  provided  by  Section  7681  G.  C., 
is  twelve  or  more  as  shown  by  the  enrollment  of  said  pupils  in  the 
other  school  or  schools  to  which  they  have  been  transferred,  said 
board  may  proceed  in  the  manner  provided  by  Section  7730  G.  C, 
as  amended  to  re-establish  a  school  in  said  district. 

Your  fourth  question  is  answered  by  that  part  of  Section  7730 
G.  C.,  as  amended  and  as  above  quoted,  which  provides  that  a  sus- 
pended school  may  be  re-established  at  any  time  the  school  enroll- 
ment shows  the  required  number  of  pupils. 
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Tuesday,  October  19,  1915. 
MOTION  DOCKET. 

8893.  The  Nypano  Railroad  Co.  et 
al.  vs.  Jay  Spaulding^,  Auditor,  et  al. 
Motion  for  an  order  directing  the  court 
of  appeals  of  Marion  county  to  certify 
its  record.     Overruled. 

8894.  The  Nypano  Railroad  Co.  vs. 
Jay  Spaulding,  Auditbr,  et  al.  Motion 
by  plaintiff  for  60-day  extension  of 
time  for  printed  record  and  briefs  in 
cause  No.  14976  on  the  general  docket. 
Overruled. 

8895.  Charles  Likens  et  al.  vs.  Jay 
Spaulding,  Auditor,  et  al.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Marion  county  to  certify  its  record. 
Overruled. 

8896.  Charles  Likens  et  al.  vs.  Jay 
Spaulding,  Auditor,  et  al.  Motion  by 
plaintiff  to  dispense  with  printing  rec- 
ord, and  to  hear  with  No.  14976,  in 
cause  No.  14977  on  the  general  docket. 
Motion  dismissed. 

8897.  The  Board  of  County  Com- 
missioners of  Mercer  county,  et  al.  vs. 
Catherine  Deitsch  et  al.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Mercer  county  to  certify  its  record. 
Allowed. 

8898.  John  H.  Clark  et  al.  vs.  Jay 
Spaulding,  Auditor,  et  al.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Marion  county  to  certify  its  record. 
Overruled. 

8899.  The  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Ry.  Co.  vs.  Robert 
S.  Dombaugh,  Treasurer,  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Marion  county  to  certify 
its  record.     Overruled. 
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6900.  The  Board  of  Education  of 
Bennington  Township  vs.  The  County 
Board  of  Education  of  Morrow  county 
et  al.  Motion  for  an  order  directing 
the  court  of  appeals  of  Morrow  county 
to  certify  its  record.     Overruled. 

8901.  Ralph  Graham  et  al.,  Trus- 
tees, vs.  Berton  H.  Ruhl.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Morrow  county  to  certify  its  record* 
Overruled. 

8902.  Lee  M.  Boda  vs.  Flora  Smith, 
Admx.  Motion  for  an  order  directing 
the  court  of  appeals  of  Franklin  coun- 
ty to  certify  its  record.     Overruled. 

8903.  M.  J.  Limbaugh  vs.  The 
Western  Ohio  Railroad  Co.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Allen  county  to  certify  its  rec- 
ord.    Allowed. 

8904.  The  National  Insurance  Co. 
vs.  J.  R.  Roberts  &  Son,  a  Partnership. 
Motion  for  an  order  directing  the  court 
of  appeals  of  Portage  county  to  cer- 
tify its  record.     Overruled. 

8905.  Catherine  Sadler  et  al.  vs. 
William  Sadler  et  al.,  Exrs.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Hamilton  county  to  certify  its 
record.     Overruled. 

8906.  Allison  M.  Gibbons,  Guar- 
dian, vs.  Kate  E.  Macey  et  al.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Overruled. 

8907.  A.  G.  Daykin  vs.  The  German 
Hospital  Co.  et  al.  Motion  for  an  or- 
der directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled  on  authority  of  Miner  v. 
Witt,  82  Ohio  St.,  237. 
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8908.  Eli  M.  West,  Rcr.,  vs.  Walter 
Gillette,  Admr.  Motion  for  an  order 
directing  the  court  of  appeals  of  Dela- 
ware county  to  certify  its  record.  Al- 
lowed. 

8909.  W.  J.  Geer,  a  Taxpayer,  vs. 
City  of  Galion  et  al.  Motion  for  an 
order  directing  the  court  of  appeals  of 
Crawford  county  to  certify  its  record. 
Overruled. 

8910.  Edward  Stump  vs.  George  M. 
Hoffman.  Motion  by  defendant  to 
strike  petition  in  error  from  the  files 
in  cause  No.  15000  on  the  general 
docket.     Allowed. 

8911.  Matilda  R.  Gill  vs.  Sadie 
Sperling  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

8912.  Wayne  Lodge  No.  10,  I.  O. 
O.  F.,  et  al.  vs.  The  Miami  Valley  Hos- 
pital Society.     Motion  for  an  order  di- 


recting the  court  of  appeals  of  Mont- 
gomery county  to  certify  its  record. 
Overruled. 

8913.  Frank  Crowley  vs.  The  State 
of  Ohio.  Motion  for  leave  to  file  a 
petition  in  error  to  the  court  of  ap- 
peals of  Fairfield  county.    Allowed. 

8917.  Henry  W.  Bevan  vs.  The 
Board  of  Foreign  Missions.  Motion 
by  plaintiff  to  advance  for  hearing  the 
petition  to  vacate  in  cause  No.  14492 
on  the  general  docket.    Allowed. 

GENERAL  DOCKET. 

14114.  The  State  of  Ohio  ex  rel. 
Pontius,  Pros.  Atty.,  vs.  The  Northern 
Ohio  Traction  &  Light  Co.  In  Quo 
Warranto.  Judgment  for  plaintiff  on 
authority  of  Gas  Co.  v.  Akron,  81  Ohio 
St.f  33. 

14790.  Racine  Banking  Co.  et  al. 
vs.  Chas.  B.  Crow.  Meigs.  Judgment 
affirmed. 


PUBLIC  UTILITIES  COMMISSION 


No.  630 — ^In  the  Matter  of  the  Joint  Application  of  The  Mt.  Ephriam 
Telephone  Company  and  The  Pleasant  City  Telephone  Company 
to  Transfer  Property.    Prayer  Granted. 


(October  15,  1915) 

The  Mt.  Ephriam  Telephone  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  having  its  principal  place  of  business  and  office  at  Mt. 
Ephriam,  Noble  County,  Ohio,  and  The  Pleasant  City  Telephone 
Company,  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio,  having,  on  the  eighth  day  of 
October,  1915,  filed  their  joint  application  asking  for  the  consent 
to  and  approval,  by  this  commission,  of  the  sale  and  transfer,  by 
said  The  Mt.  Ephiam  Telephone  Company,  of  all  its  property  and 
assets  to,  and  the  purchase  and  acquisition  thereof,  by  said  The 
Pleasant  City  Telephone  Company;  and  the  commission  having, 
upon  the  filing  of  said  application,  deemed  the  assignment  thereof 
for  hearing  to  be  unnecessary,  said  matter  came  on  this  day  for  final 
consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby,  and  that  the 
IKiblic  will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate,  rental,  toll  or  charge  therefor,  the  commission  is  satisfied  that 
its  consent  to  and  authority  for  such  purchase  and  sale  and  trans- 
fer of  said  property  and  assets  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Mt.  Ephriam  Telephone  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  said  The  Pleasant 
City  Telephone  Company  all  of  its  property  and  assets,  as  the  same 
are  more  fully  described  and  enumerated  in  the  application  herein, 
which  said  application  in  so  far  as  it  describes  and  enumerates  said 
property  hereby  is  made  a  part  of  this  order  by  reference ;  and  said 
The  Pleasant  City  Telephone  Company  hereby  is  authorized  to  pur- 
chase and  acquire  said  property.    It  is  further 

Qrdebed,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sult to  or  approval,  by  The  Public  Utilities  Commission  of  Ohio,  of 
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any  increase  in  rates  nor  diminution  of  service  in  the  territory  noi^r 
served  by  said  property.    It  is  further 

Ordered,  That  said  The  Mt.  Ephriam  Telephone  Company  and 
said  The  Pleasant  City  Telephone  Company  forthwith  file  with  this 
commission  schedules  providing  for  their  respective  withdraivaJ 
from  and  inauguration  of  service  in  the  territory  now  served  by  said 
property,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  such  filing  of  said  schedules.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  proverty  by  the  companies,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  ap- 
proval by  the  commission  of  the  rates  now  charged  for  service  by 
said  companies  at  any  of  their  stations,  or  in  any  municipality,  or 
elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  companies  at  any  of  their  stations,  or  in  any  munic- 
ipality or  elsewhere,  is  adequate,  efficient  or  sufficient. 

IS" 
No.  619 — hi  the  Matter  of  the  Joint  Application  of  The  North- 

• 

western  Telephone  Company  of  Defiance,  Defiance  County,  Ohio, 
and  J.  W.  Shuter  of  Evansport,  Defiance  County,  Ohio,  for  the 
Consent  and  Approval  of  the  Commissicm  for  the  Purchase  of 
Certain  Pri^erty  of  The  Northwestern  Telephone  Company  by 
J.  W.  Shuter.    Prayer  Granted. 


(October  16,  1916) 

The  Northwestern  Telephone  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  with  its  office  and  principal  place  of  business  at  Defiance, 
Defiance  County,  Ohio,  and  J.  W.  Shuter,  engaged  in  operating  a 
telephone  plant  and  system  in  and  about  Evansport,  Defiance 
County,  Ohio,  having,  on  the  twenty-second  day  of  September,  1915, 
filed  their  joint  application  asking  for  the  consent  to  and  approval, 
by  The  Public  Utilities  Commission  of  Ohio,  of  the  sale  and  convey- 
ance by  said  The  Northwestern  Telephone  Company  to,  and  the 
purchase  and  acquisition,  by  the  said  J.  W.  Shuter,  of  certain  lines 
owned  by  said  The  Northwestern  Telephone  Company  now  con- 
nected with  the  exchange  of  the  said  J.  W.  Shuter;  and  the  com- 
mission having  upon  the  filing  of  said  application  deemed  the  as- 
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signment  thereof  for  hearing:  to  be  unnecessary,  the  same  came  on 
this  day  for  final  consideration. 

After  considering:  the  pleadinfi:s  and  examining:  the  exhibits, 
and  being:  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby  and  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate,  rental,  toll  or  charge  therefor,  the  commission  is  satisfied  that 
its  consent  and  authority  for  the  purchase  and  sale  and  conveyance 
of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Northwestern  Telephone  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  the  said  J.  W. 
Shuter,  certain  lines  connected  directly  with  the  exchange  owned 
by  the  said  J.  W.  Shuter  at  Evansport,  Ohio,  consisting  of  ap- 
proximately 537  poles  with  the  necessary  cross-arms,  brackets  and 
fixtures,  84  miles  of  number  fourteen  iron  wire  and  33  subscriber's 
stations,  the  location  of  which  is  more  definitely  shown  on  a  blue 
print  filed  with  the  petition  herein  and  marked  for  identification 
Elxhibit  "A,"  which  said  Exhibit  "A"  hereby  is  made  a  part  of  this  * 
order  by  reference ;  and  the  said  J.  W.  Shuter  hereby  is  authorized 
to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  The  Public  Utilities  Commission  of  Ohio,  of 
any  increase  in  rates  nor  diminution  of  service  in  the  territory  now 
served  by  said  property.    It  is  further 

Ordered,  That  said  The  Northwestern  Telephone  Company  and 
the  said  J.  W.  Shuter  forthwith  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  in  the  territory  now  served  by  said  property  and  that  the 
authority  herein  granted  may  be  exercised  from  and  after  the  date 
of  such  filing  of  said  schedules.    It  is  further 

Orderes),  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized  to 
be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed  upon 
said  property  by  said  parties,  nor  as  an  approval  of  the  considera- 
tion stipulated;  nor  shall  anything  herein  be  construed  as  an  ap- 
I»^val  by  the  commission  of  the  rates  now  charged  for  service  by 
said  parties  at  any  of  their  stations  or  in  any  municipality,  or 
elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  parties  at  any  of  their  stations,  or  in  any  munic- 
ipality»  or  elsewhere,  is  adequate,  efficient  or  sufficient. 


44  Department  Reports 

No.  604 — ^The  Brownell  Company^  Complainant,  vs.  The  New  York^ 
Chicago  and  St.  Louis  Railroad  Company,  Defendant. 


(October  15.  1915) 
Entry  of  -  Dismissal. 

It  appearing:  from  the  statements  by  complainant  that  satis- 
faction of  this  case  has  been  afforded  by  the  defendant,  the  same 
hereby  is  dismissed. 


In  the  above,  a  proceeding  under  Sec.  579,  et  seq.,  G.  C,  The 
Brownell  Company,  Dayton,  asked  reparation  in  the  sum  of  $14.39, 
being  the  difference  between  a  switching  charge  of  $15.89  assessed 
at  McComb,  for  switching  a  car  from  C,  H.  &  D.  Ry.  interchange  to 
a  private  siding  on  defendant's  line,  and  the  charge  $1.50  for  switch- 
ing distances  not  exceeding  two  and  one-half  miles  fixed  by  Sec. 
900,  G.  C.  Defendant  did  not  plead  but  informally  advised  the  com- 
mission that  its  local  agent  overlooked  a  published  rate  of  $3.00  for 
such  service  at  McComb,  the  difference  between  which  and  the 
sum  collected,  with  interest  from  Nov.  28,  1913,  date  of  movement, 
was  accepted  by  complainant  as  full  satisfaction. 

No.  336— H.  C.  Hossafous,  Complainant,  vs.  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  and  Norfolk 
and  Western  Railway  Company,  Defendants. 


(October  15,  1915) 
Entry  of  Dismissal. 

This  matter  came  on  for  consideration  upon  the  pleadings,  the 
evidence  and  exhibits,  and  it  appearing  that  the  allegations  of  the 
complaint  are  not  sustained  by  the  evidence,  it  is,  therefore. 

Ordered,  That  this  case  be,  and  it  hereby  is  dismissed  with- 
out prejudice. 


This  is  a  proceeding  under  Sec.  579,  et  seq.,  G.  C,  H.  C.  Hossa- 
fous, a  lumber  dealer  of  Dayton,  asked  an  award  of  $138.68  alleged 
overcharge  on  25  carloads  of  logs  shipped  to  him  from  Winchester 
and  Mt.  Orab  during  the  years  1910  to  1914,  inclusive,  the  total 
weight  of  which  was  1,354,860  lbs.  and  charges,  based  upon  6th 
class  rate  of  9c  per  cwt.  $1,219.37.  Complainant's  case  is  premised 
upon  an  alleged  violation  of  the  long-and-short-haul  statute  when 
the  defendants  failed  to  apply  to  these  shipments  the  co-tempo- 
raneaus  6th  class  rate  of  6c,  Portsmouth  to  Dayton.     The  com- 
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mission  ignored  complainant's  erroneous  description  of  the  rates  as 
"class"  rates  when  investigation  disclosed  them  to  be  commodity 
rates,  but,  after  a  year's  ineffective  efforts  to  secure  original  ex- 
pense bills  and  other  documents  necessary  to  establish  complain- 
ant's case,  disposed  of  the  matter  with  the  entry  printed. 

No.  562 — ^The  Homer  Tobacco  Company,  Complainant,  vs.  The 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company, 
Defendant. 


Entry  of  Dismissal, 
(October  15.  1915) 

It  appearing  from  statements  by  the  complainant  that  satis- 
faction of  this  case  has  been  afforded  by  the  defendant,  the  same 
hereby  is  dismissed. 


The  Homer  Tobacco  Co.,  Gettysburg,  complained  that  the  rate 
on  tobacco  to  Malta,  24.7  cents  per  cwt.  was  excessive  by  com- 
parison with  rates  of  16c  from  Versailles  and  17.3c  from  Arcanum, 
equally  distant  from  Malta,  and  16.5c  Greenville  to  Malta,  a  haul  of 
10  miles  more.  Defendant's  answer  disclosed  that  its  local  agent 
had  misread  his  tariff,  the  rate  from  Gettysburg  to  Malta  being 
published  17.3c.  For  reply,  complainant  asked  refund  of  7.4c  per 
cwt.  on  27,971  pounds  of  tobacco  moving  under  erroneous  rate,  Jan. 

25, 1915,  to  June  28,  1915,  which  has  been  granted. 

St 

CALENDAR 

November  3 — 

1;30  p.  m. — American  Steel  &  Wire  Company  vs.  B.  &  0.  R.  R.  Co, 
et  al. 

9:30  a.  m. — Protests  against  tentative  mileage  scale  for  road-making 
materials. 
November  4 — 

9:30  a.  m. — Appeals  from  the  Ashtabula,  Conneaut  and  Geneva  gas 
rates. 
November  8 — 

1:30  p.  m. — Application   of   Y.   &   0.    R.    R.   Co.,   to   issue   $200,000 
bonds. 
November  9 — 

9:00  a.  m. — Akron  Gravel  &  Sand  Company  vs.  Northern  Ohi3  Rail- 
way Company. 
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A  Person  Appointed  by  a  County  Board  of  Education  as  County 
School  Examiner  (Section  7811  G.  C,  as  Amended)  May  Not 
Continue  to  Serve  as  Such  School  Examiner,  After  Having: 
Ceased  to  Be  District  Superintendent  or  Teacher. 


No.  921— (Opinion  Dated  October  13,  1915) 

Honorable  Harry  T.  Hall,  Superintendent  of  Banks,  Columbus,  O. 

Dear  Sir:     I  have  your  letter  of  October  6,  1915,  requesting: 

my. opinion,  as  follows: 

"We  have  had  submitted  to  us  the  question  as  to  whether 
or  not  the  treasurer  of  a  bank  incorporated  under  the  laws  of 
this  state  is  required  to  be  a  stockholder  in  the  corporation." 

In  the  General  Code  relative  to  the  orgfanization  and  powers 
of  banks  no  specific  provision  has  been  made  relative  to  the  neces- 
sary qualifications  of  a  bank  treasurer  or  its  other  executive  oflFi- 
cers.  Section  9731  of  the  General  Code  provides  that  every 
director  must  be  the  owner  and  holder  of  at  least  five  shares  of 
stock  in  his  own  name  and  right,  unpledged  and  unincumbered  in 
any  way. 

Section  9714  of  the  General  Code,  which  is  one  of  the  sections 

relative  to  the  organization  and  powers    of   banks,    provides    as 

follows : 

"In  all  other  respects,  such  corporation  shall  be  created, 
organized,  governed  and  conducted  in  the  manner  provided  by 
law  for  other  corporations  in  so  far  as  not  inconsistent  with 
the  provisions  of  this  chapter." 

Section  8661  of  the  General  Code,  which  is  a  part  of  the  law 
relative  to  the  organization  and  powers  of  corporations  generally, 
provides  as  follows : 

"A  majority  of  such  directors  must  be  citizens  of  this 
state.  All  directors  and  executive  officers  shall  be  holders  of 
stock  of  the  company  for  which  they  are  chosen,  in  an  amount 
to  be  fixed  by  the  by-laws,  and  trustees  of  corporations  must 
be  members  thereof." 

The  treasurer  of  a  corporation  is  an  executive  officer,  and 
since  the  sections  of  the  General  Code  particularly  applicable  to 
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banks  are  silent  upon  the  subject  of  the  necessary  qualifications  of 
officers  of  a  banking  corporation,  it  follows  that  the  provisions  of 
Section  8661  of  the  General  Code,  above  quoted,  are  applicable. 

I  therefore  advise  you  that  the  treasurer  of  a  bank  incor- 
porated under  the  laws  of  this  state  must  be  a  stockholder  of  said 
banking  corporation  in  such  amount  as  may  be  fixed  by  the  cor- 
poration's by-laws. 

The  Treasurer  of  a  Corporation  Is  An  Executive  Officer — ^The 
Treasurer  of  a  Bank  Incorporated  Under  the  Laws  of  This  State 
Must  Be  a  Stockh<dder  of  Said  Banking  Corporation  in  Such 
Amount  as  May  Be  Fixed  by  the  Corporation's  By-Laws.  Section 
8661  G.  C,  Applies  In  Re  Qualifications  of  Officers  of  a  Bank. 


No.  835 — (Opinion  Dated  September  18,  1915) 

Hon.  Frank  W.  Miller,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 
Dear  Sir:    I  have  your  letter  of  September  15  requesting  my 
opinion,  as  follows: 

'The  county  board  of  education  appointed  a  person  as 
county  examiner,  and  such  person  met  the  requirements  of 
the  law  at  the  time  of  his  appointment,  either  as  district  su- 
perintendent or  as  teacher.  Can  such  person  lawfully  con- 
tinue to  serve  on  the  board  of  school  examiners  after  having 
withdrawn  from  the  teaching  profession?" 

Section  7811  G.  C.  as  in  force  prior  to  its  amendment  in  104 
0.  L,  102,  im>vided : 

'There  shall  be  a  county  board  of  school  examiners  for 
each  county,  consisting  of  three  competent  persons  to  be  ap- 
pointed by  the  probate  judge.  Two  of  such  persons  must  have 
had  at  least  two  years'  experience  as  teachers  or  superintend- 
ents, and  have  been  within  five  years,  actual  teachers  in  the 
public  schools.  Each  person  so  appointed  shall  be  a  legal 
resident  of  the  county  for  which  appointed.  Should  he  remove 
from  the  county  during  his  term,  his  office  thereby  shall  be 
vacated  and  his  successor  be  appointed." 

This  section  was  amended  to  read  as  follows: 

'There  shall  be  a  county  board  of  school  examiners  for 
each  county,  consisting  of  the  county  superintendent,  one  dis- 
trict superintendent  and  one  other  competent  teacher,  the 
latter  two  to  be  appointed  by  the  county  board  of  education. 
The  teacher  so  appointed  must  have  had  at  least  two  years' 
experience  as  teacher  or  superintendent,  and  be  a  teacher  or 
supervisor  in  the  public  schools  of  the  county  school  district 
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or  of  an  exempted  village  school  district.  Should  he  remove 
from  the  county  during  his  term,  his  office  thereby  shall  be 
vacated  and  his  successor  appointed." 

It  was  evidently  the  intent  of  the  legislature  in  amending  said 
Section  7811  G.  C.  by  providing  that  the  county  board  of  school 
examiners  shall  consist  of  the  county  superintendent,  one  district 
superintendent  and  one  other  competent  teacher  having  the  quali- 
fications prescribed  in  said  statute  as  amended,  to  confine  the 
membership  of  said  county  board  of  school  examiners  to  persons 
actively  engaged  in  public  school  work. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question  that 
a  person  appointed  by  a  county  board  of  education  as  county 
school  examiner  under  authority  of  Section  7811  G.  C.,  as  amended, 
may  not  continue  to  serve  as  such  school  examiner  after  having 
withdrawn  from  public  school  work  as  a  district  superintendent  or 
as  a  teacher. 

For  the  Purposes  of  Commitment  of  a  Person  to  a  Hospital  for 
Insane,  a  '^Legal  Settlement"  Means  That  There  Must  Have  Been 
a  Continuous  Residence  in  the  Comity  of  Twelve  Months — As  to 
a  Non-Resident  (Section  1950,  6.  C,  as  Amended  Page  447  of 
103,  O.  L.)  the  Board  of  Administration  is  the  Directing  Power. 


No.  922— (Opinion  Dated  October  13,  1915) 

Honorable  Frank  DeLay,  Probate  Judge  of  Jackson,  County,  Jack- 
son, Ohio. 
Dear  Sir:    Permit  me  to  acknowledge  receipt  of  your  favor  of 

the  nineteenth  of  September,  in  which  you  ask  for  an  opinion  on  a 
question  which  is  as  follows : 

**Will  you  kindly  give  me  your  opinion  upon  the  following 
question : 

'Where  a  person  who  has  resided  in  this  state  for  more 
than  a  year  removes  from  one  county  to  another,  and  there 
becomes  insane,  how  long  must  he  have  resided  in  the  latter 
county  in  order  to  justify  his  commitment  to  an  insane  hos- 
pital from  said  latter  county?' 


►» 


Section  1818  of  the  General  Code  is  as  follows : 

"When  application  to  a  judge  of  the  probate  court  is  made 
for  the  commitment  of  a  person  to  a  hospital  for  insane,  a 
hospital  for  epileptics  or  the  institution  for  the  feeble-minded, 
or  whenever  application  to  the  superintendent  of  any  other 
benevolent  institution  is  made  for  the  admission  of  a  person 
thereto,  such  judge  or  superintendent  shsdl  require  answers 
to  the  following  questions: 


"« 

«. 
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"1.  Where  was  the  person  bom  ? 
"2.  When  did  he  become  a  resident  of  this  state? 
*3.  When  did  he  become  a  resident  of  the  county? 
'4.  If  not  a  legal  resident  of  the  state  and  county,  on  what 
grounds  is  the  application  made  V 

One  of  the  requirements  of  the  section  is  the  information  as 
to  when  the  person  who  is  an  applicant  for  admission  to  an  insane 
hospital  became  a  resident  of  the  county. 

Section  10492  of  the  General  Code  provides  as  follows : 

"Except  as  hereinafter  provided,  the  probate  court  shall 

have  exclusive  jurisdiction.    ♦     ♦    ♦ 
«     ♦     # 

"6.  To  make  inquests  respecting  lunatics,  insane  persons, 
idiots,  and  deaf  and  dumb  persons,  subject  by  law  to  guard- 
ianship.'' 

Section  10989  of  the  General  Code,  in  part,  is  as  follows : 

"Upon  satisfactory  proof  that  a  person  resident  of  the 
county  or  having  a  legal  settlement  in  any  township  thereof,  is 
an  idiot,  imbecile,  or  lunatic,  the  probate  court  shall  appoint  a 
guardian  for  such  person,  who  by  virtue  of  such  appointment 
shall  be  the  guardian,  etc.    *    *    *" 

Section  3477  of  the  General  Code  is  as  follows  : 

"Each  person  shall  be  considered  to  have  obtained  a  legal 
settlement  in  any  county  in  this  state  in  which  he  or  she  has 
continuously  resided  and  supported  himself  or  herself  for 
twelve  consecutive  months,  without  relief  under  the  provisions 
of  law  for  the  relief  of  the  poor,  subject  to  the  following  ex- 
ceptions : 

"First:  An  indentured  servant  or  apprentice  legally 
brought  into  this  state  shall  be  deemed  to  have  obtained  a 
legal  settlement  in  the  township  or  municipal  corporation  in 
which  such  servant  or  apprentice  has  served  his  or  her  master 
or  mistress  for  one  year  continuously. 

"Second :  The  wife  or  widow  of  a  person  whose  last  legal 
settlement  was  in  a  township  or  municipal  corporation  in  this 
state,  shall  be  considered  to  be  legally  settled  in  the  same 
township  or  municipal  corporation.  If  she  has  not  obtained  a 
legal  settlement  in  this  state,  she  shall  be  deemed  to  be  legally 
settled  in  the  place  where  her  last  legal  settlement  was  pre- 
vious to  her  marriage." 


It  will  be  observed  that  in  Section  10492  of  the  General  Code, 
supra,  the  probate  court  is  given  jurisdiction  to  hold  lunacy  in- 
quests and  that  the  jurisdiction  of  the  court  to  hold  a  lunacy  in- 
quest is  limited  to  such  cases  wherein  the  person  is  subject  by  law 
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to  guardianship.  Again  in  Section  10989,  supra,  wilL  be  found  the 
provision  to  the  effect  that  it  is  jurisdictional  that  a  person  be  a 
resident  of  the  county  or  have  a  legal  settlement  in  a  toiivnship 
thereof  before  he  is  subject  to  action  on  the  part  of  the  probate 
court  towards  the  appointment  of  a  guardian. 

Section  1953  of  the  General  Code,  is  as  follows  : 

"For  the  admission  of  patients  to  a  hospital  for  the  in- 
sane, the  following  proceedings  shall  be  had.  A  resident  citi- 
zen of  the  proper  county  may  file  with  the  probate  judge  of 
such  county  an  affidavit,  substantially  as  follows: 

"The  state  of  Ohio county,   ss. : 

the  undersigned,  a  citizen 

of county,  Ohio,  being 

sworn,  says  that  he  believes 

is  insane,  (or,  that  in  consequence  of  his  insanity,  his  being 
at  large  is  dangerous  to  the  community).     He  has    a    legal 

settlement  in  township, 

this  county. 

"Dated  this day  of A.  D " 

This  section  prescribes  the  requisites  of  an  application  for  the 
admission  of  patients  to  a  hospital  for  the  insane,  among  which  will 
be  found  a  necessity  for  a  showing  as  to  a  legal  settlement  in  a 
township  of  the  county. 

The  question  propounded  by  you  is,  how  long  must  a  i>erson 
have  resided  in  a  county  to  justify  his  commitment  to  an  insane 
hospital  from  the  county  of  his  residence. 

The  question  of  legal  settlement  was  considered  in  the  case 
of  In  Re  Clinton  Canady  by  J.  M.  Canady,  Vol  VII,  Ohio  Decisions 
at  page  285.  This  was  a  case  involving  the  appointment  of  a 
guardian  for  an  idiot,  and  the  court  in  passing  on  the  question  of 
legal  settlement,  at  page  286,  says : 

"A  legal  settlement  as  in  Section  6203  used,  in  my  opinion, 
means  a  continuous  residence  within  the  county  for  the  period 
of  twelve  consecutive  months.  It  is  so  defined  in  Section  1492, 
in  relation  to  pauper  relief,  and  being  an  old  phrase,  for  many 
years  found  in  our  statute  law,  it  is  fair  to  presume  that  the 
legislature  intended  it  to  have  the  meaning  here  that  they 
elsewhere  declared  it  to  have." 

It  is  my  opinion  that  under  the  existing  statutes,  a  legal  settle- 
ment for  the  purpose  referred  to  can  only  be  said  to  have  been 
acquired  only  after  a  continuous  residence  of  twelve  months  in 
the  county,  except  in  the  case  of  a  non-resident  of  the  state,  who, 
under  the  provisions  of  Section    1950    of   the    General  C!ode,  as 
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amended,  page  447  of  103  O.  L.,  may  be  admitted  upon  the  authority 
of  the  Ohio  Board  of  Administration  irrespective  of  such  non- 
residence. 

Section  5028,  6.  C,  as  Amended  in  103  O.  L.,  Page  520 :  There 
Shoidd  be  Lief  t  at  the  End  of  the  List  of  Candidates  Whose  Names 
Are  Printed  Upon  the  Ballots  as  Mimy  Blank  Lines  or  Spaces  as 
There  Are  Candidates;  so  That  Electors  May  Write  Therein  the 
Names  of  Such  Electors  as  They  Desire  to  be  Elected  to  That^ 
Office,  and  Express  Their  Choice  for  That  Elector  by  Placing  a 
Cross  Mark  in  Front  of  the  Name  so  Written  on  the  Ballot — i 
Electors  May  Lawfully  Write  in  the  Names  and  Vote  as  Sug- 
gested. [In  Columbus,  Under  the  New  Charter,  the  Cross  Mark 
Should  be  Placed  TO  THE  RIGHT  of  the  Candidate's  Name.  Edi] 


No.  927— (Opinion  Dated  October   14,  1915) 

Hon.  Otho  W.  Kennedy,  Prosecuting  Attorney,  Bucyrus,  Ohio. 

Dear  Sir:    Yours  under  date  of  October  11,  1915,  requesting 
my  opinion,  is  as  follows : 

"I  desire  your  opinion  as  to  the  right  of  voters  to  write 
in  the  name  of  a  candidate  or  candidates  on  the  ballot  on  elec- 
tion day.  There  seems  to  be  no  doubt  but  that  such  can  be 
done  at  the  primary  election.  To  be  sure,  it  requires  a  certain 
per  cent  to  affect  the  nomination. 

"I  have  been  asked  this  question  by  two  different  town- 
ships. In  the  one  township,  there  were  nominated  one  Demo- 
crat and  two  Republicans,  as  trustees.  The  question  is:  Can 
the  Republicans  write  in  a  third  name,  and  can  the  Democrats 
write  in  two  additional  names?  In  the  other  township,  the 
Socialists,  only,  nominated  a  candidate  for  township  trustee, 
both  the  Republicans  and  Democrats  having  failed  to  make 
any  nomination  for  this  position.  Now,  the  question  is:  Can 
either  the  Democrats  or  Republicans,  or  both,  write  in  names 
on  election  day? 

"The  difficulty  in  this  situation,  it  seems  to  me,  is  found 
in  that  the  candidates  for  township  offices  will  all  be  on  one 
ballot,  as  provided  in  Section  5028  of  the  General  Code,  as 
amended  in  the  103  0.  L.  at  page  520." 

Section  5070  of  the  General  Code,  among  other  things,  pro- 
vides : 

"6.  If  the  elector  desires  to  vote  for  a  person  whose  name 
does  not  appear  on  the  ticket,  he  can  substitute  the  name  by 
writing  it  in  black  lead  pencil  or  in  black  ink  in  the  proper 
place,  and  making  a  cross  mark  in  the  blank  space  at  the  left 


of  the  name  so  written. 
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any  increase  in  rates  nor  diminution  of  service  in  the  territory  now 
served  by  said  property.    It  is  further 

Ordered,  That  said  The  Mt.  Ephriam  Telephone  Company  and 
said  The  Pleasant  City  Telephone  Company  forthwith  file  with  this 
commission  schedules  providing  for  their  respective  withdrawal 
from  and  inauguration  of  service  in  the  territory  now  served  by  said 
property,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  such  filing  of  said  schedules.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  proverty  by  the  companies,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  ap- 
proval by  the  commission  of  the  rates  now  charged  for  service  by 
said  companies  at  any  of  their  stations,  or  in  any  municipality,  or 
elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  companies  at  any  of  their  stations,  or  in  any  munic- 
ipality or  elsewhere,  is  adequate,  efficient  or  sufficient. 

No.  619 — ^In  the  Matter  of  the  Joint  AppUcaticm  of  The  North- 

« 

western  Telephone  Company  of  Defiance,  Defiance  County,  Ohio, 
and  J.  W.  Shuter  of  Evansport,  Defiance  County,  Ohio,  for  the 
Consent  and  Approval  of  the  Conunissioh  for  the  Purchase  of 
Certain  Pr<9erty  of  The  Northwestern  Telephone  Company  by 
J.  W.  Shuter.    Prayer  Granted. 


(October  15,  1915) 

The  Northwestern  Telephone  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  with  its  office  and  principal  place  of  business  at  Defiance, 
Defiance  County,  Ohio,  and  J.  W.  Shuter,  engaged  in  operating  a 
telephone  plant  and  system  in  and  about  Evansport,  Defiance 
County,  Ohio,  having,  on  the  twenty-second  day  of  September,  1915, 
filed  their  joint  application  asking  for  the  consent  to  and  approval, 
by  The  Public  Utilities  Commission  of  Ohio,  of  the  sale  and  convey- 
ance by  said  The  Northwestern  Telephone  Company  to,  and  the 
purchase  and  acquisition,  by  the  said  J.  W.  Shuter,  of  certain  lines 
owned  by  said  The  Northwestern  Telephone  Company  now  con- 
nected with  the  exchange  of  the  said  J.  W.  Shuter;  and  the  com- 
mission having  upon  the  filing  of  said  application  deemed  the  as- 
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signment  thereof  for  hearing  to  be  unnecessary,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby  and  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate,  rental,  toll  or  charge  therefor,  the  commission  is  satisfied  that 
its  consent  and  authority  for  the  purchase  and  sale  and  conveyance 
of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Northwestern  Telephone  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  the  said  J.  W. 
Shuter,  certain  lines  connected  directly  with  the  exchange  owned 
by  the  said  J.  W.  Shuter  at  Evansport,  Ohio,  consisting  of  ap- 
proximately 537  poles  with  the  necessary  cross-arms,  brackets  and 
fixtures,  84  miles  of  number  fourteen  iron  wire  and  33  subscriber's 
stations,  the  location  of  which  is  more  definitely  shown  on  a  blue 
print  filed  with  the  petition  herein  and  marked  for  identification 
Exhibit  "A,"  which  said  Exhibit  "A"  hereby  is  made  a  part  of  this  * 
order  by  reference ;  and  the  said  J.  W.  Shuter  hereby  is  authorized 
to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  The  Public  Utilities  Commission  of  Ohio,  of 
any  increase  in  rates  nor  diminution  of  service  in  the  territory  now 
served  by  said  property.    It  is  further 

Ordered,  That  said  The  Northwestern  Telephone  Company  and 
the  said  J.  W.  Shuter  forthwith  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  in  the  territory  now  served  by  said  property  and  that  the 
authority  herein  granted  may  be  exercised  from  and  after  the  date 
of  such  filing  of  said  schedules.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized  to 
be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed  upon 
said  property  by  said  parties,  nor  as  an  approval  of  the  considera- 
tion stipulated;  nor  shall  anything  herein  be  construed  as  an  ap- 
proval by  the  commission  of  the  rates  now  charged  for  service  by 
said  parties  at  any  of  their  stations  or  in  any  municipality,  or 
elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  parties  at  any  of  their  stations,  or  in  any  munic- 
ipality, or  elsewhere,  is  adequate,  efficient  or  sufficient. 
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therein  the  names  of  such  electors  as  they  may  desire  to 
be  elected  to  that  office  and  express  their  choice  for  that  elector  by 
placing  a  cross  mark  in  front  of  the  name  so  written  on  the  ballot 
and  I  am  therefore  of  opinion  that  electors  may  lawfully  write  in 
the  named  of  electors  and  vote  for  the  person  whose  name  is  so 
written  in  the  manner  suggested. 

A  Justice  of  the  Peace  Can  Only  Remit  a  Fine  or  a  Sentence  BE- 
FORE the  Same  Has  Gone  Into  Operation,  and  Then  Only  Within 
the  Limits  Authorized  by  Law — The  Authority  of  a  Justice  of 
the  Peace  (After  the  Execution  of  Sent^ice  Has  Begun)  to  SUS- 
PEND the  Remainder  Has  the  Weight  of  Modem  Decisions 
Against  it,  the  Majority  of  Appdlate  Courts  Holding  That  the 
Justice  Has  Lost  All  Jurisdiction — County  Commissioners  May 
Parole  Prisoners  Confined  in  County  Jail  for  N(m-Payment  (rf 
Fine&— County  Auditors  May  Discharge  Prisoners  on  Proof  of 
Insolvency — Workhouse  Directors  May  Parole. 


No.   924— (Opinion   Dated  October  14,   1915) 

Hon.  John  H.  Schrider,  Prosecuting  Attorney,  Bryan,  Ohio. 

Dear  Sir :  I  beg  to  acknowledge  receipt  of  your  letter  of  Sep- 
tember 27,  1915,  bearing  the  following  inquiries: 

"1.  Has  a  justice  of  the  peace  upon  a  plea  of  guilty  under 
Section  1445  of  the  G.  C,  the  right  to  remit  or  suspend  part 
or  all  of  the  sentence  imposed  either  before  or  after  the  de- 
fendant has  been  committed  to  jail  ? 

"2.  Has  a  justice  of  the  peace  in  criminal  cases  where  he 
has  final  jurisdiction,  the  right  to  remit  or  suspend  part  or 
all  of  the  sentence  imposed? 

"3.  If  a  justice  of  the  peace  in  a  criminal  case  where  he  has 

final  jurisdiction  has  imposed  a  fine  or  a  fine  and.  jail  sentence 
and  committed  the  defendant  to  the  county  jail  or  to  the 
wol-k  house  in  default  of  payment  of  fine  and  the  defendant 
has  served  part  of  the  time  required,  then,  at  that  time  has  the 
justice  the  right  to  remit  or  suspend  the  remainder  of  the  fine 
or  term  and  order  the  defendant  discharged?" 

In  your  letter  you  connect  the  word  "remit"  with  the  word 
"suspend"  in  each  set  of  facts  upon  which  an  inquiry  is  based.  In 
order  to  simplify  what  hereafter  may  be  said  it  is  well  to  suggest 
that  the  two  words  "remit"  and  "suspend"  cannot  be  used 
synonjrmously  and  that  a  justice  of  the  peace  can  only  remit  a  fine 
or  a  sentence  before  the  same  has  gone  into  operation  or  any  action 
taken  thereon  and  then  only  within  the  limits  authorized  by  law. 
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In  other  words,  it  is  only  before  the  execution  of  a  sentence  has 
begun  that  a  justice  may  amend,  revise  or  vacate  it  and  render  a 
new  sentence  which  must  impose  at  least  the  minimum  penalty  pro- 
vided by  law  in  such  case.  Lee  v.  State,  32  0.  S.,  113.  Tracy  v. 
State,  8  C.  C.  (N.  S.)  357. 

With  the  foregoing  observations  we  will  consider  your  in- 
quiries as  based  only  on  the  question  of  the  right  to  suspend  under 
the  facts  as  prescribed  in  each  case.  While  there  is  a  great  con- 
flict in  opinion  in  many  jurisdictions,  the  prevailing  authority  in 
Ohio  sanctions  the  inherent  right  of  all  courts  to  suspend  a  sentence 
in  criminal  cases,  at  least  during  the  term  at  which  sentence  was 
passed.  It  was  held  in  the  case  of  Webber  v.  State,  58  O.  S.,  616, 
that: 

"In  a  criminal  case  the  court  has  the  power  to  suspend 
the  execution  of  the  sentence  in  whole  or  in  part  unless  other- 
wise provided  by  statute ;  and  has  the  power  to  set  aside  such 
suspension  at  any  time  during  the  term  of  court  at  which  sen- 
tence was  passed." 

This  principle  seems  to  have  had  the  approval  of  the  same  court 
in  the  recent  unreported  cases  of  State  vs.  Whiting,  83  O.  S.,  447, 
even  to  a  greater  extent  than  in  the  case  of  Webber  v.  State,  supra. 

However,  it  is  immaterial  in  this  inquiry  whether  this  right 
may  be  exercised  independent  of  statutory  law  or  not,  because 
under  the  particular  facts  stated  by  you  the  power  to  suspend  is 
expressly  delegated  or  prohibited  by  statutory  law ;  that  is  to  say, 
under  the  facts  prescribed  by  you  if  the  authority  exists  to  suspend 
the  sentence,  it  is  granted  by  statutory  law  and  if  it  can  not  be  ex- 
ercised under  said  facts  it  is  because  the  statute  law  prohibits  such 
exercise. 

The  statutory  authority  granted  to  a  justice  of  the  peace  to 
suspend  a  sentence  is  found  in  Section  13711,  G.  C,  which  is  a  part 
of  what  is  commonly  known  as  the  "probation  law"  of  this  state. 
Said  section  provides  as  follows : 

**When  the  sentence  of  the  court  or  magistrate  is  that 
the  defendant  be  imprisoned  in  a  workhouse,  jail,  or  other 
institution,  except  the  penitentiary  or  the  reformatory,  or 
that  the  defendant  be  fined  and  committed  until  such  fine  be 
paid,  the  court  or  magistrate  may  suspend  the  execution  of 
said  sentence  and  place  the  defendant  on  probation,  and  in 
charge  of  a  probation  officer  named  in  such  order  in  the  fol- 
lowing manner: 

"1.  In  case  of  sentence  to  a  workhouse,  jail  or  other  cor- 
rectional institution,  the  court  or  magistrate  may  suspend 
the  execution  of  the  sentence  and  direct  that  such  suspension 
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continue  for  such  time,  not  exceeding  two  years,  and  upon 
such  terms  and  conditions  as  it  shall  determine. 

"2.  In  case  of  a  judgment  of  imprisonment  until  a  fine 
is  paid,  the  court  may  direct  that  the  execution  of  the  sen- 
tence be  suspended  on  such  terms  as  it  may  determine  and 
shall  place  the  defendant  on  probation  to  the  end  that  said 
defendant  may  be  given  the  opportunity  to  pay  such  fine 
within  a  reasonable  time;  provided,  that  upon  payment  of 
such   fine,   judgment   shall   be   satisfied   and   the   probation 


cease.** 


The  provisions  of  this  section  confer  upon  justices  of  the  pesLce 
full  authority  to  suspend  sentences  under  the  conditions  therein 
named.  This  authority  may  be  exercised  in  any  case  in  which  the 
justice  has  final  jurisdiction  unless  its  exercise  is  prohibited  by 
other  provisions  of  law  applying  to  the  particular  case  in  question, 
and  it  may  be  said  that  it  was  intended  to  and  does  apply  in  a  gen- 
eral way  to  every  case  coming  within  the  final  jurisdiction  of  a 
justice  of  the  peace. 

It  is  provided  in  Section  13717,  G.  C,  that  when  a  fine  is  the 
whole  or  a  part  of  a  sentence,  the  court  or  magistrate  may  order 
the  person  sentenced  committed,  to  jail  until  such  fine  and  costs  are 
paid,  providing  that  such  person  shall  receive  credit  upon  such  fine 
and  costs  at  the  rate  of  sixty  cents  per  day  for  each  day's  imprison- 
ment. Again,  by  the  provisions  of  Sections  12386  and  12387,  G.  C, 
where  a  fine  may  be  imposed  and  the  court  or  magistrate  may  order 
such  person  to  stand  committed  to  jail  until  such  fine  and  costs  of 
prosecution  are  paid,  the  court  or  magistrate  may  order  that  such 
person  stand  committed  to  a  workhouse  until  such  fine  and  costs  are 
paid,  or  until  he  is  discharged  therefrom  by  allowing  a  credit  of 
sixty  cents  per  day  on  the  fine  and  costs  for  each  day  of  confine- 
ment in  the  workhouse. 

It  is  apparent,  therefore,  that  in  all  cases,  unless  the  statute 
covering  the  case  provides  otherwise,  a  justice  may  commit  a  de- 
fendant to  the  county  jail  or  workhouse  in  default  of  payment  of 
fine  and  costs  and  that  the  provisions  of  said  Section  13711  will 
apply  when  such  action  is  taken  by  the  justice. 

Referring  now  to  your  first  inquiry.  Section  1445,  G.  C.,  as 

amended  106  O.  L.,  173,  provides  as  follows : 

"Whoever  violates  any  provisions  of  Sections  1409  to  1444, 
both  inclusive,  shall  be  fined  not  less  than  twenty-five  dollars 
nor  more  than  two  hundred  dollars,  and  the  costs  of  prosecu- 
tion, and  upon  default  of  payment  of  fine  and  costs  shall  be 
committed  to  the  jail  of  the  county  or  to  some  workhouse  and 
there  confined  one  day  for  each  dollar  of  the  fine  and  costs 
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against  him.  He  shall  not  be  discharged  or  released  therefrom 
by  any  board  or  officer  except  upon  pa3anent  of  the  portion 
of  the  fine  and  costs  remaining  unserved  or  upon  the  order  of 
the  board  of  agriculture." 

There  is  nothing  in  this  section  which,  in  my  judgment,  is  in 
conflict  with  Section  13711,  supra.  While  it  is  true  that  this  sec- 
tion makes  it  mandatory  to  commit  to  a  jail  or  workhouse  in  de- 
fault of  pasrment  of  fine  and  costs,  and  authority  under  the  statutes 
heretofore  noted  is  already  vested  in  the  court  to  be  exercised  at  its 
discretion  and  this  provision  has  no  more  force  than  any  other 
provision  of  law  fixing  a  definite  penalty  in  any  criminal  case.  It 
certainly  could  not  be  said  that  it  should  be  given  any  more  effect 
than  a  provision  which  makes  confinement  in  a  jail  or  workhouse 
the  penalty  or  a  part  of  the  penalty  in  the  first  instance.  The  last 
clause  of  said  section  prohibiting  any  board  or  officer  from  dis- 
charging the  defendant  before  payment  of  fine  and  costs  clearly 
refers  to  the  board  of  county  commissioners  and  the  county  auditor. 
The  former  under  the  provisions  of  Section  12382,  G.  C,  may  parole 
prisoners  confined  in  the  county  jail  for  non-payment  of  fine  and 
costs,  and  the  latter  under  Section  2576,  G.  C.,  may  discharge 
prisoners  from  the  county  jail  upon  proof  of  their  insolvency.  It 
may  be  said  further  that  the  authority  to  discharge  from  the 
county  jail  delegated  to  the  board  of  agriculture  cannot  be  said  to 
reflect  upon  the  right  of  the  trial  court  to  suspend  the  payment  of 
the  fine  in  the  first  instance.  This  provision  of  law  I  think  can 
only  be  considered  as  intended  to  be  effective  in  the  event  of  actual 
confinement  in  the  jail  or  workhouse. 

I  conclude,  therefore,  that  the  right  to  suspend  a  sentence 
under  Section  1445,  supra,  is  not  abrogated  by  its  provisions.  In 
reaching  this  conclusion  I  am  not  unmindful  of  the  opinion  of  the 
assistant  attorney  general,  reported  at  page  221  of  the  attorney 
general's  report  for  the  year  1908.  It  must  be  remembered,  how- 
ever, that  the  probation  law  at  that  time  had  just  gone  into  effect 
and  no  opportunity  had  been  given  to  know  anything  of  the  results 
to  be  accomplished  under  it  or  of  its  application  as  defined  by  the 
courts  under  other  statutes.  'I  do  not  believe  that  the  learned 
writer  of  that  opinion  would  reach  the  same  conclusion  at  this  time. 

The  latter  part  of  your  first  inquiry  and  the  whole  of  your  last 
are  limited  to  the  question  of  the  right  of  a  justice  of  the  peace, 
after  execution  of  sentence  has  begun  and  the  defendant  is  con- 
fined in  the  jail  or  workhouse,  to  suspend  the  remainder  of  such 
sentence.     The  authority  to  so  suspend  a  sentence  under  such 
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circumstances  is  one  of  great  doubt  and  while  supported  by  some 
courts  the  tendency  of  modern  decisions  is  against  it.  It  seems  now 
to  be  the  prevailing  opinion  that  after  a  court  has  sentenced  a 
prisoner  and  execution  of  said  sentence  has  begun  the  court  has 
lost  all  jurisdiction.  This  conclusion  may  be  due  to  the  fact  that 
under  our  recent  statutory  laws  ample  provisions  for  parole  and 
other  similar  measures  have  been  made  which,  to  a  great  extent, 
supply  the  loss  of  such  authority  by  the  trial  court. 

In  the  case  of  State  vs.  Perrill,  59  Law  Bulletin,  371,  it  was 
held  that  after  a  sentence  to  the  penitentiary  or  reformatory  the 
entire  jurisdiction  and  control  of  the  prisoner  rests  with  the  board 
of  management  of  those  institutions.  The  opinion  of  the  court  in 
this  case  may  with  equal  reason  be  applied  to  the  case  presented  by 
your  inquiry. 

As  before  noted,  county  commissioners  have  authority  to 
parole  prisoners  confined  in  the  county  jail  for  non-payment  of 
fines  and  costs  and  county  auditors  may  discharge  prisoners  under 
like  circumstances  upon  proof  of  insolvency.  Workhouse  directors 
are  also  authorized  under  their  general  powers  to  parole  prisoners. 
In  view  of  these  considerations  I  incline  to  the  opinion  that  justices 
of  the  peace  do  not  have  a  continuing  jurisdiction  and  therefore 
cannot  modify,  change  or  suspend  any  sentence  imposed  by  them 
after  the  same  has  gone  into  effect  and  the  prisoner  has  been  com- 
mitted to  a  county  jail  or  workhouse  and  thereby  placed  under  the 
control  of  other  authority. 

I  conclude,  therefore,  that  justices  may  suspend  the  payment 
of  fines  imposed  under  Section  1445  and  that  they  may  suspend  any 
sentence  in  the  cases  named  by  you  in  your  second  inquiry  unless 
in  a  case  where  such  right  is  expressly  prohibited,  but  that  no  sus- 
pension of  any  sentence  may  be  made  in  any  case  after  execution 
thereof  has  begun  and  the  prisoner  committed  to  the  control  of 
other  authority. 

Membership  in  the  Appointing  Board  of  a  District  Liquor  License 
Commission  and  a  Clerkship  in  the  Board  Are  Incompatible. 


No.   770— (Opinion  Dated  August,  26,   1915) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     I  acknowledge  receipt  of  yours  under  date    of 

August  18, 1915,  as  follows  : 

**We    would    respectfully  request  your  written    opinion 
upon  the  following  question : 
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"Can  a  member  of  the  appointing  board  of  a  district 
liquor  license  commission  under  the  new  law,  to  become  effect- 
ive in  September,  hold  a  clerkship  or  other  position  under  the 
district  board?" 

There  is  found  no  express  statutory  inhibition  against  a  mem- 
ber of  the  district  appointing  board  being  chosen  as  a  clerk  or  other 
authorized  employe  of  the  board  of  district  supervisors  or  district 
liquor  licensing  board  of  any  district  licensing  district,  under 
amended  senate  bill  No.  307,  106  O.  L.,  560.  The  answer  to  your 
inquiry  then  turns  upon  whether  or  not  the  positions  of  clerk  or 
employe  of  the  district  liquor  licensing  board  are  incompatible  with 
the  office  of  member  of  the  appointing  board,  a  determination  of 
which  involves  a  consideration  of  the  duties;  powers  and  relation- 
ship of  the  two  positions. 

By  the  provisions  of  Section  1261-22b  G.  C,  106  O.  L.,  562,  the 
county  clerks,  recorders  and  presidents  of  boards  of  county  com- 
missioners are  constituted  ex  officio  members  of  the  appointing 
board  of  the  liquor  licensing  district  in  which  such  county  is  lo- 
cated. The  principal  functions  of  the  appointing  boards  under 
Sections  1261-22c  and  1261-23  G.  C.,  106  O.  L.  562,  are  the  appoint- 
ment of  two  district  liquor  traffic  supervisors  for  their  respective 
districts,  who  shall  constitute  the  district  liquor  licensing  boards 
of  the  several  districts  of  the  state,  and  to  fix  the  salaries  of  such 
supervisors  subject  to  the  approval  of  the  state  budget  com- 
missioner. A  further  power  and  authority  to  be  exercised  by  the 
appointing  boards  is  the  removal  from  office  6f  the  members  of  the 
district  liquor  licensing  boards  under  the  provisions  of  Section 
1261-25  G.  C,  106  O.  L.,  565,  for  any  violation  of  the  rules  and 
regulations  referred  to  in  Section  1261-24  G.  C,  or  for  any  miscon- 
duct in  office,  nonfeasance,  bribery,  incompetency,  incapacity,  gross 
neglect  of  duty  or  gross  immorality  upon  complaint  filed  by  the 
state  inspector  or  any  person. 

The  district  licensing  board  so  appointed,  whose  compensation 
is  fixed  in  the  first  instance  by  the  appointing  board  and  who  are 
subject  to  removal  from  office  by  the  appointing  board  for  the 
causes  above  stated,  is  authorized  under  the  provisions  of  Section 
1261-27  G.  C.,  106  O.  L.,  562,  to  select  a  secretary  and  to  fix  his 
compensation  subject  to  the  approval  of  the  state  budget  commis- 
sioner. Under  Section  1261-28  G.  C.,  106  O.  L.,  563,  the  district 
liquor  licensing  board  is  further  authorized  to  employ  such  clerks 
and  employes  as  it  deems  necessary  to  the  transaction  of  its  busi- 
ness and  fix  their  compensation  subject  to  the  approval  of  the  state 
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budget  commissioner. 

From  the  above  statement  of  the  powers,  authorities  and  duties 
of  the  boards  referred  to,  if  a  number  of  the  appointing   board 
might  be  selected  as  secretary  or  employed  as  a  clerk  of  the  licens- 
ing board,  a  case  may  be  readily  conceived  in  which  a  member  of 
the  appointing  board  would  be  required  to  sit  in  judgment  upon 
the  removal  of  a  district  supervisor  whom  he  had  appointed  or 
helped  to  appoint,  and  fix  his  compensation  in  consideration  for 
the  assistance  of  the  district  supervisor  in  the  selection  or  employ- 
ment, and  fixing  the  compensation  of  such  member  of  the  appoint- 
ing board  as  secretary  or  clerk  of  such  licensing  board.    Under 
Section  1261-29  G.  C,  106  O.  L.,  564,  the  secretary  of  the  licensing- 
board  may  be  removed  for  violation  or  neglect  of  duty  or  for  any 
other  good  and  sufficient  cause,  and  all  other  employes  shall  serve 
only  during  the  pleasure  of  the  board.    From  this  a  case  may  be 
readily  imagined  where  a  faithful  discharge  of  the  duty  of  a  dis- 
trict supervisor  would  require  his  participation  in  the  dismissal 
from  service  of  a  person  whose  duty  it  might  then  or  thereafter 
be  to  pass  upon  the  removal  of  such  supervisor  from  office  if  the 
person  so  dismissed  was  at  the  same  time  a  member  of  the  appoint- 
ing boards. 

The  rule  by  which  the  compatibility  of  public  offices  may  be 

determined  in  all  cases  is  not  easy  of  statement.    That  stated  in 

the  case  of  State  ex  rel.  vs.  Gilbert,  12  C.  C,  n.  s.,  275,  sufficiently 

indicates  the  principle.    The  rule  is  there  stated  as  follows: 

"Offices  are  considered  incompatible  when  one  is  subordi- 
nate to,  or  in  any  way  a  check  upon  the  other;  or  when  it  is 
physically  impossible  for  one  person  to  discharge  the  duties 
of  both.'* 

It  is  against  the  public  interest  and  therefore  in  conflict  with 
public  policy  that  a  person  should  occupy  two  public  positions,  the 
duties  and  powers  of  which  are  such  that  the  authority  of  one 
position  may  be  exercised  to  the  advancement  of  the  personal  inter- 
est of  the  person  holding  the  same  in  violation  of  the  faithful  per- 
formance of  the  lawful  powers  and  duties  of  the  other  position,  and 
in  the  interest  of  the  public. 

In  the  application  of  this  principle  to  the  matters  of  fact  here- 
inbefore set  forth,  the  conclusion  forces  itself  that  the  positions 
of  member  of  the  district  appointing  board  and  a  clerkship  or  other 
employe  of  the  district  licensing  board  are  incompatible. 

A  cursory  consideration  of  the  powers,  duties  and  relation- 
ship of  the  two  positions  or  offices  will  clearly  and  readily  disclose 
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a  palpable  conflict  of  duty  manifestly  inconsistent  with  a  faithful 
performance  of  the  duties  of  either  position,  with  a  view  to  the 
public  interest. 

When  Cooncil  by  Ordinance  Changes  the  Salary  of  an  Officer  Prior 
to  Such  Officer  Entering  Upoii  His  Terin,  and  the  Legislation 
Therefor  Is  Fully  Completed  But  by  Reas<m  of  the  Initiative  and 
Referendum  Act  Said  Ordinance  Will  Not  go  Into  Effect  Until 
the  Officer  Enters  Upon  His  Duties^  the  Salary  of  Such  Officer 
Win  be  That  as  Fixed  at  the  Beginning  of  His  Term  by  the 
Former  Ordinance,  and  Thereafter  as  Fixed  by  the  New  Ordi- 
nance. 


No.  934— (Opinion  Dated  Ootober  14,   1915) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:  Under  date  of  September  15  you  referred  to  an 
opinion  rendered  by  my  predecessor,  Mr.  Hogan,  to  Honorable  H. 
W.  Houston,  city  solicitor  of  Urbana,  under  date  of  December  29, 
1911,  (report  of  attorney  general  for  that  year  at  page  1619) ,  and 
requested  me  to  advise  you  whether  or  not  I  agree  with  said  opinion. 

The  opinion  referred  to  considered  the  question  as  to  whether 
or  not  an  officer  of  a  city  or  village  would  be  entitled  to  an  increase 
in  salary  provided  for  by  ordinance,  the  action  on  which  was  fully 
completed  prior  to  the  officer  entering  upon  his  term  of  office  but 
the  ordinance  not  going  into  effect,  by  reason  of  the  initiative  and 
referendum  act,  until  after  the  officer  has  entered  upon  his  term ; 
and  the  opinion  held  that  if  the  action  of  council  on  the  ordinance 
was  fully  completed  prior  to  the  officer  entering  upon  his  term  of 
office,  but  the  ordinance  not  going  into  effect  by  reason  of  the 
initiative  and  referendum  act  until  after  the  officer  had  entered 
upon  his  term,  the  officer  would  be  entitled  to  the,  increase  in  salary 
after  the  ordinance  went  into  effect,  the  officer's  salary  being  fixed 
when  he  went  into  office  under  the  former  ordinance  until  the  new 
ordinance  went  into  effect,  and  thereafter  under  the  new  ordinance. 

I  assume  that  the  question  which  you  desire  answered  is  this : 

"If  council  by  ordinance  changes  the  salary,  of  an  officer 
prior  to  such  officer  entering  upon  his  term,  and  the  legisla- 
tion therefor  is  fully  completed  but  by  reason  of  the  initiative 
and  referendum  act  said  ordinance  will  not  go  into  effect  until 
after  the  officer  enters  upon  the  duties  of  his  office,  will  such 
ordinance  operate  as  to  such  officer  during  such  term?" 
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Section  4213  of  the  General  Code,  relative  to  cities,  provides : 

"The  salary  of  any  officer,  clerk  or  employe  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  was 
elected  or  appointed,  and,  except  as  otherwise  provided  in  this 
title,  all  fees  pertaining  to  any  office  shall  be  paid  into  the 
city  treasury." 

Said  section  is  a  codification  of  Section  126  as  found  in  96  O.  L., 

at  page  61,  which  then  read  as  follows : 

"Council  shall  fix  the  salaries  of  all  officers,  clerks  and 
employes  in  the  city  government,  except  as  otherwise  pro- 
vided in  this  act.  *  ♦  ♦  The  salary  of  any  officer,  clerk  or 
employe  so  fixed  shall  not  be  increased  or  diminished  during 
the  term  for  which  he  may  have  been  elected  or  appointed." 

Section  4219  of  the  General  Code,  relative  to  villages,  provides : 

"Council  shall  fix  the  compensation  and  bonds  of  all  of- 
ficers, clerks  and  employes  in  the  village  government,  except 
as  otherwise  provided  by  law.  *  ♦  ♦  The  compensation  so 
fixed  shall  not  be  increased  or  diminished  during  the  term  for 
which  any  officer,  clerk  or  employe  may  have  been  elected  or 
appointed.    *    *    *" 

It  is  to  be  seen  that  the  original  of  Section  4213  was  practically 
in  the  same  language  as  Section  4219  of  the  General  Code.  The 
duty  in  both  instances  is  placed  upon  council  to  fix  the  salary  of 
the  officer  or  employe,  and  the  inhibition  against  the  increase  or 
diminishing  of  such  salary  is  the  salary  "so  fixed" — ^meaning,  of 
course,  so  fixed  by  council ;  and  the  provision,  as  I  see  it,  is  directed 
against  council,  prohibiting  it  from  in  any  way  endeavoring  to  in- 
crease or  diminish  the  salary  of  any  officer  or  employe  in  the  munic- 
ipal government  the  salary  of  whom  is  to  be  fixed  by  council, 
during  the  term  of  the  officer  or  employe. 

The  original  initiative  and  referendum  act  was  passed  in  1911 
(102  O.  L.,  521— Section  4227-2,  G.  C).  Said  act  provided  that  no 
ordinance  involving  the  expenditure  of  money  should  become  effect- 
ive in  less  than  sixty  days  after  its  passage,  and  the  courts  of 
Ohio  have  declared  that  an  ordinance  fixing  salaries  is  an  ordi- 
nance involving  the  expenditure  of  money. 

Said  section  was  amended  in  103  O.  L.,  page  211,  and  provided 
that  no  ordinance  or  other  measure  should  go  into  effect  until 
thirty  days  after  it  shall  have  been  filed  with  the  mayor,  except 
certain  ordinances — ^the  exception,  however,  not  including  a  salary 
ordinance. 

Said  section  was  again  amended  in  104  0.  L.,  at  page  238, 
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providing:  that  no  ordinance  or  other  measure  shall  go  into  effect 
until  thirty  days  after  it  shall  have  been  filed  with  the  mayor  of  a 
city  or  passed  by  the  council  of  a  village,  except  certain  ordinances, 
which  did  not  include  the  salary  ordinance. 

It  has  been  held  by  this  department  at  various  times  that  an 
ordinance  fixing:  salaries  is  an  ordinance  of  a  general  nature,  and, 
under  the  provisions  of  Section  4227,  G.  C.,  requires  publication. 
Said  section  further  provides : 

"No  ordinance  shall  take  effect  until  the  expiration  of  ten 
days  after  the  first  publication  of  such  notice." 


Honorable  U.  G.  Denman,  former  attorney  general  of  Ohio,  in 
an  opinion  dated  January  10,  1910,  to  Honorable  Van  A.  Snider, 
city  solicitor  of  Lancaster,  Ohio,  held  that  an  ordinance  fixing 
salary  which,  by  reason  of  the  above  provision  as  to  publication, 
did  not  become  effective  until  the  officer  had  entered  upon  his  term 
would  not  effect  the  salary  of  such  officer  during  such  term. 

This  is  at  variance  with  the  opinion  of  Mr.  Hogan,  hereinbe- 
fore referred  to,  and  also  at  variance  with  the  case  of  Stuhr  vs. 
Hoboken,  47  N.  J.  L.,  147,  the  syllabus  of  which  is  as  follows:    • 

"(1)  The  intention  of  the  legislature  in  forbidding,  under 
the  charter  of  Hoboken,  that  the  salary  or  compensation  of  an 
oflficer  which  has  once  been  fixed  shall  not  be  increased  during 
the  continuance  of  his  term,  was  to  prevent  council  from  giv- 
ing to  an  officer  during  his  term  a  larger  salary  or  more  com- 
pensation than  that  which  was  fixed  for  his  office  when  his 
term  began. 

"(2)  Where,  after  an  ordinance  is  passed  fixing  a  salary 
for  the  next  ensuing  term,  an  officer  is  elected,  the  ordinance 
will  fix  the  salary  for  that  term,  although  it  did  not,  because 
of  the  necessity  of  publishing  it,  take  effect  until  after  the 
term  began." 

In  the  above  case  the  court  goes  so  far  as  to  permit  the  officer 
to  have  his  increase  of  salary  from  the  beginning  of  his  term, 
although  the  ordinance  did  not  become  effective  until  several  days 
after  the  term  had  begun. 

This  I  do  not  believe  to  be  the  proper  construction.  I  concur 
^th  Mr.  Hogan  in  his  opinion  foregoing  mentioned,  to  the  effect 
that  an  ordinance,  the  legislation  on  which  has  been  fully  com- 
pleted, but  which  will  not  go  into  effect  until  after  the  beginning 
of  the  term  of  an  officer,  by  reason  of  the  provisions  of  the  initia- 
tive and  referendum  act  or  by  reason  of  the  filing  of  a  referendum 
petition  thereunder,  will,  when  said  ordinance  does  go  into  effect. 
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regulate  the  salary  of  said  officer  during  the  balance  of  his  term; 
but  that  before  said  ordinance  does  go  into  effect  the  officer  is 
entitled  to  the  salary  as  fixed  by  a  former  ordinance  fixing  the 
salary.  In  other  words,  as  I  view  it,  the  salary  was  fixed  at  the 
beginning  of  his  term  by  the  former  ordinance  until  the  new 
ordinance  becomes  effective  and  thereafter  by  the  new  ordinance, 
since  no  action  of  council  is  taken  in  the  matter  after  the  officer 
enters  upon  his  term. 

Specially  Appointed  Police  Officer  (Railroad  Service)  Must  Give 
Bond  to  the  State  of  Ohio,  Duly  Approved  by  Clerk  of  Court  of 
Common  Pleas  in  Which  Obligator  Resides,  in  the  Sum  of  One 
Thousand  Dollars— Such  Bond  Must  Be  Filed  With  Said  Clerk 
and  Certified  Copy  Thereof  in  Office  of  Clerk  of  Such  Court  in 
Other  Counties  Into  Which  the  Railroad  Runs — ^Then  Under 
Section  12819,  6.  C,  Such  Officer  May  Go  Lawfully  Armed. 


No.  723— (Opinion  Dated  August  14,   1915) 

Hon.  J.  H.  Musser,  Prosecuting  Attorney,  Wapakoneta,  Ohio. 

Dear  Sir:    I  acknowledge  receipt  of  yours  under  date  of  Aug. 
6,  1915,  as  follows: 

"Are  policemen  appointed  under  General  Code  Section 
9150  subject  to  .the  provisions  of  General  Code  Section  12819 
as  amended  103  0.  L.,  553  ? 

"Your  attention  is  called  to  Section  9151,  a  part  of  which 
reads  as  follows: 

"  'Policemen   so   appointed   and    commissioned    severally 

.  shall  possess  and  exercise  their  powers,  and  be  subject  to  the 

liabilities  of  policemen  of  cities  in  the  several  counties  in  which 

they  are  authorized  to  act  while  discharging  the  duties  for 

which  they  are  appointed.' 

"And  also  to  that  part  of  amended  Section  12819,  reading 
as  follows : 

"  'Provided,  however,  that  this  act  shall  not  affect  the 
rights  of  sheriffs,  regularly  appointed  police  officers  of  incor- 
porated cities  and  villages,  regularly  elected  constables,  and 
special  officers  as  provided  by  Sections  2833,  4373,  10070, 
10108  and  12857  of  the  General  Code  to  go  armed  when  on 
duty.' 

"If  such  policemen  are  subject  to  amended  Section  12819, 
then  is  it  necessary  for  them  to  give  an  original  bond  in  each 
county  in  which  they  may  be  called  upon  to  perform  duty,  or 
is  it  sufficient  if  one  original  bond  is  given  and  filed  in  the 
county  of  their  residence  and  certified  copies  filed  in  the  other 
counties  through  or  into  which  the  railroad  runs  for  which 
such  policemen  are  appointed  and  intended  to  act  T 
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In  reference  to  your  first  inquiry  your  attention  is  directed  to 
an  opinion  of  my  predecessor  under  date  of  September  10,  1913, 
which  will  be  found  at  page  1547  of  the  report  of  the  attorney  gen- 
eral for  that  year,  to  which  it  is  assumed  you  have  access,  and 
which  holds  that: 

"Railroad  policemen  do  not  have  the  right  given  to  the 
particular  officers  designated  in  Section  12819  G.  C.  in  refer- 
ence to  carrying  concealed  weapons.  Their  right  to  carry  con- 
cealed weapons  is  conditioned  upon  their  giving  bond,  pro- 
vided for  in  the  second  provision  of  this  statute." 

« 

Section  9150  G.  C,  to  which  you  refer,  authorizes  the  appoint- 
ment of  persons  to  act  as  policemen  for  and  on  the  premises  of  a 
railroad  or  elsewhere  when  directly  in  the  discharge  of  their  duties 
for  such  railroad,  by  the  governor  and  in  relation  thereto  Section 
9151  G.  C.  contains  the  provision  as  above  quoted  by  you. 

Section  12819  G.  C,  as  amended  in  103  O.  L.,  553,  provides  as 

follows : 

"Section  12819.  Whoever  carries  a  pistol,  bowie  knife, 
dirk,  or  other  dangerous  weapon  concealed  on  or  about  his  per- 
son shall  be  fined  not  to  exceed  five  hundred  dollars,  or  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor  more 
than  three  years.  Provided,  however,  that  this  act  shall  not 
affect  the  right  of  sheriffs,  regularly  appointed  police  officers 
of  incorporated  cities  and  villages,  regularly  elected  constables, 
and  special  officers  as  provided  by  Sections  2833,  4373,  10070, 
10108,  and  12857  of  the  General  Code  to  go  armed  when  on 
duty.  Provided,  further,  that  it  shall  be  lawful  for  deputy 
jsheriffs  and  specially  appointed  police  officers,  except  as  are 
appointed  or  called  into  service  by  virtue  of  the  authority  of 
said  Sections  2833,  4373,  10070,  10108  and  12857  of  the  Gen- 
eral Code,  to  go  armed  if  they  first  give  bond  to  the  state  of 
Ohio,  to  be  approved  by  the  clerk  of  the  court  of  common  pleas, 
in  the  sum  of  one  thousand  dollars,  conditioned  to  save  the 
public  harmless  by  reason  of  any  unlawful  use  of  such 
weapons  carried  by  them;  and  any  person  injured  by  such  im- 
proper use  may  have  recourse  on  said  bond." 

By  the  first  sentence  of  this  section  it  is  made  a  felony  for  any 
person  to  carry  concealed  upon  his  person  any  pistol,  bowie  knife, 
dirk,  or  other  dangerous  weapon.  This  general,  and  within  itself 
unqualified,  provision  is  followed  by  certain  specific,  definite  and 
enumerated  exceptions  so  that  from  the  plain  and  unequivocal 
terms  of  this  statute  no  person  except  they  come  within  such  spe- 
cific exceptions  may  lawfully  carry  concealed  on  or  about  his  per- 
son any  pistol,  bowie  knife,  dirk,  or  other  dangerous  weapon. 
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It  is  sufficient  to  say  that  an  examination  of  these  statutes  will 
readily  disclose  that  persons  appointed  under  the  provisions  of 
Section  9150  G.  C.  do  not  come  within  the  terms  of  the  first  proviso 
of  Section  12819  G.  C.  quoted  by  you,  nor  of  Sections  2833,  4373, 
10070,  10108  or  12857  G.  C.  therein  referred  to,  and  are  therefore 
subject  to  the  first  provision  of  Section  12819  G.  C.  and  unless  they 
come  within  the  seeond  proviso  granting  immunity  from  the  gen- 
eral provisions  of  this  section  to  deputy  sheriffs  and  specially  ap- 
pointed police  officers  not  called  into  service  under  Sections  2833. 
4373,  10070,  10108  and  12857  G.  C.  upon  certain  conditions  therein 
prescribed,  they  are  then  subject  to  the  provisions  of  the  first  sen- 
tence of  that  section.  This  is  true  notwithstanding  the  provision 
of  Section  9151  G.  C.  as  set  forth  in  your  inquiry. 

Section  12819  G.  C,  supra,  it  will  be  observed,  confers  no  power 
upon  policemen  of  cities,  but  rather  grants  to  them  only  immunity 
from  the  general  provisions  thereof  as  distinguished  from  power  or 
authority  to  exercise  any  official  function,  and  it  therefore  seems 
clear  that  the  same  does  not  come  at  all  within  the  meaning  of  the 
term  power  as  used  in  Section  9151  G.  C. 

It  then  being  determined  that  persons  so  appointed  are  not 
within  the  terms  of  the  first  proviso  of  Section  12819  G.  C.,  it  fol- 
lows of  necessity  that  immunity  from  the  provisions  of  this  section 
may  be  had  only  by  compliance  with  the  terms  of  the  second  pro- 
viso and  since  to  my  mind  persons  appointed  under  the  provision 
of  Section  9150  G.  C.  are  manifestly  "specially  appointed  police  offi- 
cers" within  the  meaning  of  the  second  proviso  of  Section  12819  G. 
C.  the  provisions  thereof  are  available  to  a  person  so  appointed. 

I  am  therefore  of  the  opinion  that  persons  appointed  under 
authority  of  Section  5190  G.  C.  are  subject  to  the  provisions  of 
Section  12819  G.  €.,  103  O.  L.,  553. 

As  to  your  second  inquiry  it  will  be  observed  that  such  spe- 
cially appointed  police  officer  is  required  to  give  only  one  bond,  and 
that,  to  the  state  of  Ohio,  and  that  the  same  shall  be  conditioned 
to  save  the  public  harmless,  etc.  There  is  nothing  here  found  which 
would  indicate  an  intention  that  this  bond  should  be  available  only 
to  residents  of  a  particular  county.  On  the  contrary  it  seems  clear 
that  the  bond  is  required  and  conditioned  for  the  protection  of 
every  other  individual  of  the  state  against  the  unlawful  use  of  such 
weapons  by  such  officer  and  that  the  legislature  therefore  deemed 
the  same  sufficient. 

It  will  be  observed  that  it  is  provided  that  any  person  injured 
by  the  unlawful  use  of  such  weapons  by  such  officer  may  have  re- 
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course  on  said  bond,  thus  clearly  including  every  individual  so  in- 
jured within  the  state. 

There  is  no  provision  made  in  Section  12819  G.  C.  for  the  filing 
or  custody  of  such  bond  when  given  or  approved  and  I  am  unaware 
of  any  statutory  provision  elsewhere  to  be  found  relative  or  appli- 
cable thereto.  However,  it  is  manifestly  contrary  to  the  whole 
purpose  and  policy  of  the  law  that  the  same  remain  in  the  posses- 
sion or  control  of  such  police  officer  and  such  course  would,  at  least 
in  many  instances,  defeat  the  very  object  sought  by  the  enact- 
ment of  the  provision  of  law  relative  thereto. 

The  primary  purpose  of  giving  such  bond  by  such  officer  is 
the  procurement  of  the  right  by  the  officer  under  the  law  to  carry 
concealed  weapons,  an  act  which  would  otherwise  be  prohibited. 
That  is,  except  for  those  persons  who  might  be  injured  by  the  un- 
lawful use  of  such  weapons,  it  is  in  the  interest  and  for  the  pro- 
tection of  the  officer  alone  that  he  give  the  bond  and  for  the  purpose 
of  securing-  to  him  immunity  from  the  penal  provision  of  the 
statute  rather  than  in  the  interest  of  the  public.  It  is  therefore 
a  matter  of  primary  concern  to  the  officer  himself  that  he  give  the 
bond  and  that  it  be  in  full  compliance  with  all  the  statutory  pro- 
visions therefor  rather  than  to  the  public.  It  is  a  familiar  rule  of 
contract  law  that  a  writing  obligatory,  however  formal  in  its  char- 
acter and  execution,  has  no  binding  force  upon  the  obligor  until 
the  same  shall  have  been  delivered.  Hence,  to  avail  himself  of  the 
protection  sought  to  be  procured  thereby,  it  is  essential  that  the 
bond  be  delivered  by  the  officer  to  an  agency  or  representative  of 
the  obligee. 

In  the  absence  of  statutory  designation  of  a  custodian  or  de- 
pository of  such  bond  as  representative  of  the  state,  if  the  maker 
thereof  should  deliver  the  same  without  qualification  or  reserve 
to  a  custodian  who  represents  the  state,  or  even  to  one  whom  he 
himself  should  choose  to  designate  as  such  representative,  for  the 
sole  purpose  of  making  the  same  binding  on  the  obligors,  he  would 
not  thereafter  be  heard  to  say  that  such  bond  was  not  of  binding 
force  upon  the  obligors  by  reason  of  the  absence  of  a  statutory 
designation  of  a  custodian  thereof. 

I  am  therefore  of  opinion  that  if  a  specially  appointed  police 
officer  shall  give  a  bond  to  the  state  of  Ohio,  which  is  duly  approved 
by  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which 
he  resides,  in  the  sum  of  one  thousand  dollars,  conditioned  accord- 
ing to  law,  and  shall  file  the  same  in  the  office  of  such  clerk,  and 
shall  file  also  a  certified  copy  thereof  in  the  office  of  the  clerk  of 
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such  court  in  each  of  the  other  counties  through  which  or  into 
which  the  raibroad  for  which  such  officer  is  appointed  runs,  it  virill 
then,  under  the  provisions  of  Section  12819  G.  C,  supra,  be  lavirf  ul 
for  such  officer  to  go  armed  when  on  duty. 

Where  Text  Books  Adopted  By  Boards  of  Education,  in  Compliance 
With  the  Statutes,  Are  Sold  to  Pupils  (Section  7715,  G.  C.)  and 
a  Change  in  Text  Books  is  Made,  Either  at  the  Regular  Time  or 
at  Other  Times  (Such  Change  Being  Made  by  a  Five-Sixths  Vote 
of  All  the  Members)  There  is  No  Statutory  Authority  for  a 
Board  of  Education  to  Pay  the  Exchange  Price  Between  the  Old 
and  New  Books  Out  of  the  Contingent  Fund — ^If  Such  Expendi- 
tures Have  Been  Made  by  Such  Board  the  Members  Are  In- 
dividually Liable  and  Are  Subject  to  Findings  for  the  Amounts 
so  Expended. 


No.  904— (Opinion  Dated  October  8,  1915) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:    In  your  letter  of  September  23,  you  request  by 
opinion  on  the  following  questions: 

'*May  boards  of  education,  which  make  changes  in  text 
books  for  use  in  the  public  schools,  pay  the  exchange  price 
between  the  old  and  the  new  books  from  their  contingent  fund, 
the  ownership  of  the  newly  adopted  books  remaining  with  the 
pupils  ? 

"If  you  hold  such  action  to  be  illegal,  and  in  the  course  of 
auditing  school  accounts  this  department  finds  that  such  expen- 
ditures had  been  made  upon  authority  of  the  board,  would  the 
members  of  the  board  be  individually  liable?" 

Under  provision  of  Section  7709,  G.  C,  as  amended  in  104 
O.  L.,  225,  before  a  text  book  can  be  adopted  and  purchased  by  any 
school  board  in  this  state,  the  publisher  must  file  a  copy  of  such 
book  in  the  office  of  the  superintendent  of  public  instruction  to- 
gether with  the  published  list  wholesale  price  thereof.  This  same 
condition  applies  to  a  revised  edition  of  said  text  book. 

Upon  the  filing  of  said  text  book  or  revised  edition  of  the  same 
together  with  said  wholesale  list  price  thereof,  Section  7710,  G.  C, 
as  amended  in  104  6.  L.,  225,  makes  it  the  duty  of  a  commission — 
consisting  of  the  governor,  secretary  of  state  and  superintendent 
of  public  instruction,  to  immediately  fix  the  maximum  price  at 
which  such  book  may  be  sold  to  or  purchased  b  yboards  of  educa- 
tion, adopting  the  same  under  authority  of  Section  7713,  G.  C, 
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wihch  price  must  not  exceed  seventy-five  per  cent  of  the  published 
list  wholesale  price,  and  the  superintendent  of  public  instruction 
must  notify  the  publisher  of  such  book  so  filed  of  the  maximum 
price  fixed.  If  the  publisher  notifies  the  superintendent  in  writing 
that  he  accepts  the  price  fixed  and  agrees  in  writing  to  furnish  such 
book  during  a  period  of  five  years  at  said  price,  such  acceptance 
and  agreement  gives  the  publisher  the  right  to  offer  said  book  for 
sale  to  said  boards  of  education. 

Section  7713,  G.  C.,  provides: 

"At  a  regular  meeting,  held  between  the  first  Monday  in 
February  and  the  first  Monday  in  August,  each  board  of  edu- 
cation shall  determine  by  a  majority  vote  of  all  members  elected 
the  studies  to  be  pursued  and  which  of  such  text  books  so  filed 
shall  be  used  in  the  schools  under  its  control.  But  no  text 
books  now  in  use  or  hereafter  adopted  shall  be  changed,  nor 
any  part  thereof  altered  or  revised,  nor  any  other  text  book 
be  substituted  therefor  for  five  years  after  the  date  of  the  se- 
lection and  adoption  thereof,  as  shown  by  the  official  records 
of  such  boards,  except  by  the  consent  at  a  regular  meeting,  of 
five-sixths  of  all  members  elected  thereto.  Books  so  substi- 
tuted shall  be  adopted  for  the  full  term  of  five  years." 

The  above  provision  of  the  statute  making  it  the  duty  of  boards 
of  education  to  adopt  text  books  for  terms  of  five  years  was  orig- 
inally enacted  by  the  general  assembly  April  22,  1896,  (92  0.  L,, 
283)  and  required  said  boards  of  education  upon  receipt  of  the 
proper  information  from  the  state  school  commissioner  to  meet  on 
the  third  Monday  of  August  of  that  year  and  determine  what  text 
books  should  be  used  for  the  term  of  five  years  from  said  date. 

In  compliance  with  said  requirement  of  the  statute  text  books 
(with  the  exception  of  revised  editions  and  books  substituted  in 
place  of  those  regularly  adopted  which  have  been  adopted  at  dif- 
ferent times  within  said  five-year  periods)  have  been  adopted  by 
boards  of  education  in  the  years  1901,  1906  and  1911.  It  follows 
that  the  present  term  will  expire  in  August  1916. 

Section  7714,  G.  C,  authorizes  the  board  of  education  of  a 
school  district  to  purchase  from  the  publisher  or  publishers  the 
number  of  books  required  by  the  schools  under  its  charge. 

Section  7715,  G.  C.,  provides: 

"EJach  board  of  education  shall  make  all  necessary  pro- 
visions and  arrangements  to  place  the  books  so  purchased  with- 
in easy  reach  of  and  accessible  to  all  the  pupils  in  their  dis- 
trict. For  that  purpose  it  may  make  such  contracts,  and  take 
such  security  as  it  deems  necessary,  for  the  custody,  care  and 
sale  of  such  books  and  accounting  for  the  proceeds ;  but  not  to 
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exceed  ten  per  cent  of  the  cost  price  shall  be  paid  therefor. 
Such  books  must  be  sold  to  the  pupils  of  school  ag:e  in  the 
district,  at  the  price  paid  the  publisher,  and  not  to  exceed  ten 
per  cent  therefor  added.  The  proceeds  of  sales  shall  be  paid 
into  the  contingent  fund  of  such  district.  Boards  also  may 
contract  with  local  retail  dealers  to  furnish  such  books  at  prices 
above  specified,  the  board  being  still  responsible  to  the  pub- 
lishers for  all  books  purchased  by  it." 

Section  7716,  G.  C,  provides  : 

"When  pupils  remove  from  any  district,  and  have  text 
books  of  the  kind  adopted  in  such  district  and  not  the  kind 
adopted  in  the  district  to  which  they  remove,  and  wish  to  dis- 
pose of  them,  the  board  of  the  district  from  which  they  remove^ 
if  requested,  shall  purchase  them  at  the  fair  value  thereof,  and 
resell  them  as  other  books.  Nothing  herein  shall  prevent  the 
board  of  education  from  furnishing  free  books  to  pupils  pro- 
vided by  law." 

Under  provision  of  Section  7739,  G.  C,  the  board  of  education 

of  a  school  district  may,  in  the  exercise  of  its  discretion,  furnish 

free  text  books  to  all  of  the  pupils  attending  the  public  schools  in 

such  district.    Said  section  provides,  however,  that : 

"All  school  books  furnished  as  herein  provided,  shall  be 
the  property  of  the  district,  and  loaned  to  the  pupils  on  such 
terms  and  conditions  as  each  such  board  prescribes." 

Your  first  question  relates  to  text  books  adopted  by  boards  of 
education  in  compliance  with  the  requirements  of  the  statutes  as 
above  set  forth  and  sold  to  the  pupils  in  compliance  with  the  pro- 
vision of  Section  7715,  G.  C.  The  pupils  being  the  owners  of  said 
text  books,  you  inquire  whether  a  board  of  education  in  making  a 
change  in  text  books,  either  at  the  regular  time  for  adopting  the 
same  or  at  other  times  by  a  vote  of  five-sixths  of  all  its  members, 
as  provided  in  Section  7713,  G.  C,  may  pay  the  exchange  price 
between  the  old  and  new  books  from  the  contingent  fund,  the 
ownership  of  the  newly  adopted  books  remaining  with  the  pupils. 

Upon  careful  examination  of  the  statutes  I  find  no  such  au- 
thority. I  am  of  the  opinion,  therefore,  that  your  first  question 
must  be  answered  in  the  negative. 

Replying  to  your  second  question  I  am  of  the  opinion  that,  if 
an  audit  of  the  school  accounts  of  the  board  of  education  of  a  school 
district  discloses  the  fact  that  such  expenditures  have  been  made 
by  said  board,  the  members  of  said  board  voting  for  the  same  are 
individually  liable  for  such  expenditures  and  are  subject  to  findings 
for  the  amounts  so  expended. 


Attorney  General  71 

I  am  informed,  however,  that  boards  of  education  have  been 
advised  by  one  of  your  examiners  that  such  expenditures  are.legral 
and  in  view  of  this  fact  I  doubt  whether  any  court  or  jury  would 
sustain  a  finding  against  the  members  of  a  bo^rd  of  education 
voting  for  such  an  expenditure.  I  suggest,  however,  in  view  of  the 
conclusion  reached  in  the  above  opinion  that  boards  of  education  be 
properly  instructed  so  that  in  the  future  they  may  govern  them- 
selves accordingly. 

Whoi  the  Statutes  Governing  State  Aid  Are  Complied  With,  the 
Board  of  Education  of  a  School  District  Is  Not  Debarred  From 
Receiving  Such  Aid  by  Section  7595-1,  G.  C,  as  Amended  In  106, 
0.  L^  430,  Because  Said  Board  Employed  Certain  Teachers  Hav- 
ing Less  Than  One  Year's  Professional  Training  at  $45.00  per 
Month. 


No.  799 — (Opinion  Dated  September  7,  1915.) 

Hon.  G.  O.  McGonagle,  Prosecuting  Attorney,  McConnelsville,  Ohio. 
Dear  Sir:     I  have  your  letter  of  August  13,  which  is  as  fol- 
lows: 

"Under  Section  7595  and  7595-1,  G.  C.,  as  amended,  O.  L. 
Vol.  105-106  page  430,  where  elementary  teachers  such  as 
described  in  Section  7595-1  are  not  to  be  had,  and  the  board  of 
education  of  a  rural  district  employs  certain  teachers  at  $45 
per  month  for  eight  months,  such  teachers  not  having  had  at 
least  one  year's  professional  training,  but  having  had  six  weeks' 
professional  training  and  from  four  to  six  years'  teaching  ex- 
perience, such  board  making  levy  in  accordance  with  Section 
7595.  May  such  district  receive  state  aid,  its  funds  being  in- 
sufficient, or  will  the  fact  that  it  pays  $45  per  month  to  teachers 
not  having  one  year's  professional  training  debar  it  from  re- 
ceiving state  aid? 

Also,  under  Section  7730,  G.  C.,  as  amended,  O.  L.  105-106, 
page  398,  which  provides,  among  other  things  that  'When  the 
average  daily  attendance  of  any  school  for  the  preceding  year 
has  been  below  ten,  such  school  shall  be  suspended  and  the 
pupils  transferred  to  another  school  or  schools  when  directed 
to  do  so  by  the  county  board  of  education'  *  ♦  ♦  'Provided, 
however,  that  any  suspended  school  as  herein  provided  may  be 
re-established  by  the  suspending  authority  upon  its  own  initia- 
tive, etc.' 

Does  the  phrase  'When  directed  to  do  so  by  the  county 
board  of  education,'  refer  to  the  'suspension,'  or  to  the  'trans- 
fer* of  pupils,  only  ? 

If  the  county  board  directs  the  suspension,  is  it  mandatory 
upon  the  rural  board  to  comply,  and  must  the  rural,  or  county 
board  post  the  notices  of  suspension? 

Wliich  board  is  the  'suspending  authority,'  where  the 
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county  board  directs  that  a  school  be  suspended  by  reason  of 
its  average  daily  attendance  being  below  ten  ?" 

Sections  7595  and  7595-1  G.  C,  relate  to  the  proper  division 
of  school  funds  and  salaries  paid  teachers  in  school  districts  re- 
ceiving state  aid  and,  as  amended  in  106  Ohio  Laws,  page  430,  be- 
came effective  August  31,  1915.  These  sections,  as  amended,  pro- 
vide as  follows : 

"Sec.  7595.  No  person  shall  be  employed  to  teach  in  any 
public  school  in  Ohio  for  less  than  forty  dollars  a  month.  When 
a  school  district  has  not  sufficient  money  to  pay  its  teachers 
such  salaries  as  are  provided  in  Section  7595-1  of  the  General 
Code,  for  eight  months  of  the  year,  after  the  board  of  education 
of  such  district  has  made  the  maximum  legal  school  levy,  at 
least  two-thirds  df  which  shall  be  for  the  tuition  fund,  then 
such  school  district  may  receive  from  the  state  treasurer  suf- 
ficient money  to  make  up  the  deficit." 

"Sec.  7595-1.  Only  such  school  districts  which  pay  salaries 
as  follows  shall  be  eligible  to  receive  state  aid:  Elementary 
teachers  without  previous  teaching  experience  in  the  state, 
forty  dollars  a  month ;  elementary  teachers  having  at  least  one 
yeaPs  professional  training,  forty-five  dollars  a  month;  ele- 
mentary teachers  who  have  completed  the  full  two  years'  course 
in  any  normal  school,  teachers'  college  or  university  approved 
by  the  superintendent  of  public  instruction,  fifty-five  dollars 
per  month ;  high  school  teachers  not  to  exceed  an  average  of 
seventy  dollars  per  month  in  each  high  school." 

Where  the  board  of  education  of  a  rural  school  district  makes 
the  maximum  legal  school  levy,  at  least  two-thirds  of  which  shall 
be  for  the  tuition  fund,  and  employs  certain  teachers  at  $45  per 
month  for  eight  months  of  the  year,  who  have  not  had  at  least  one 
year's  professional  training  as  prescribed  by  the  above  provisions 
of  Section  7595-1  G.  C,  as  amended,  you  inquire  whether  such  dis- 
trict is  eligible  to  receive  state  aid. 

The  well  defined  policy  of  the  state  is  to  standardize  the  public 
schools  and  to  make  as  nearly  equal  as  possible  the  advantages  of 
education.  It  was  the  intention  of  the  legislature  to  carry  out  this 
policy  when  it  enacted  the  provisions  of  Sections  7595  and  7595-1 
of  the  General  Code,  as  above  quoted,  and  to  make  it  possible  for 
every  school  district  to  pay  its  teachers,  having  the  qualifications 
prescribed  by  said  Section  7595-1  G.  C.,  the  salaries  mentioned 
therein  for  eight  months  of  the  year,  by  providing  that,  when  any 
school  district  has  not  sufficient  money  to  pay  such  salaries  for  at 
least  eight  months  of  the  year,  after  the  board  of  education  of  such 
district  has  made  the  maximum  school  levy  allowed  by  law,  at  least 
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two-thirds  of  which  shall  be  for  the  tuition  f und,  such  district  may 
receive  from  the  state  treasury  an  amount  sufficient  to  make  up  the 
deficit. 

The  salaries  of  the  teachers  of  a  school  district  are  paid  from 
the  tuition  fund  of  such  district  and,  the  board  of  education  of  said 
district  having  complied  with  the  requirements  of  Section  7595  G. 
C,  as  amended,  in  making  its  school  levy,  this  fund  is  derived  from 
two  sources,  as  follows : 

1.  From  the  amount  received  from  the  state  from  the 
"state  common  school  fund"  and  the  "common  school  fund." 

2.  From  two-thirds  of  the  maximum  legal  school  levy  as 
allowed  by  the  county  budget  commissioner. 

Section  7603  G.  C.,  relates  to  the  apportionment  of  school  funds 

by  the  county  auditor  and  provides  as  follows : 

"The  certificate  of  apportionment  furnished  by  the  county 
auditor  to  the  treasurer  and  clerk  of  each  school  district  must 
exhibit  the  amount  of  money  received  by  each  district  from  the 
the  state,  the  amount  received  from  any  special  tax  levy  made 
for  a  particular  purpose,  and  the  amount  received  from  local 
taxation  of  a  general  nature.  The  amount  received  from  the 
state  common  school  fund  and  the  common  school  fund  shall  be 
designated  the  'tuition  fund'  and  be  appropriated  only  for  the 
payment  of  superintendents  and  teachers.  Funds  received 
from  special  levies  must  be  designated  in  accordance  with  the 
purpose  for  which  the  special  levy  was  made  and  be  paid  out 
only  for  such  purpose,  except  that,  when  a  balance  remains  in 
such  fund  after  all  expenses  incident  to  the  purpose  for  which 
it  was  raised  have  been  paid,  such  balance  will  become  a  part 
of  the  contingent  fund  and  the  board  of  education  shall  make 
such  transfer  by  resolution.  Funds  received  from  the  local 
levy  for  general  purposes  must  be  designated  so  as  to  cor- 
respond to  the  particular  purpose  for  which  the  levy  was  made. 
Moneys  coming  from  sources  not  enumerated  herein  shall  be 
placed  in  the  contingent  fund." 

I  note,  however,  that  this  section  has  been  modified  by  an  act 
of  the  General  Assembly,  amending  Section  5654  G.  C.,  as  found  in 
103  Ohio  Laws,  page  522,  so  that  the  balance  remaining  in  any  fund 
realized  from  a  special  levy  of  taxes,  after  all  expenses  incident  to 
the  purpose  for  which  it  was  raised  have  been  paid,  will  no  longer 
be  transferred  to  the  contingent  fund  and  become  a  part  of  said 
contingent  fund,  as  provided  in  said  Section  7603  G.  C.,  but  said 
balance  shall  be  transferred  by  the  board  of  education  to  the  sink- 
ing fund  of  the  school  district  and  thereafter  shall  be  subject  to  the 
uses  of  such  sinking  fund,  as  provided  in  said  Section  5654  G.  €., 
as  amended. 
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The  amount  which  a  school  district  is  entitled  to  receive  from 
the  state,  under  the  above  provisions  of  Section  7603  G.  C,  must 
not  be  confused  with  the  amount  which  such  district  may  receive 
from  the  state  under  the  conditions  provided  in  Section  7596  G.  C, 
as  amended,  and  other  sections  of  the  General  Code  governing  state 
aid  to  weak  school  districts. 

Expenditures  other  than  salaries  of  teachers  are,  by  statute, 
made  payable  out  of  the  tuition  fund  and  these  must  be  taken  into 
account  in  determining  the  amount  available  for  said  salaries. 

Section  7596  G.  C.,  as  amended  103  O.  L.,  267,  provides  : 

"Whenever  any  board  of  education  finds  that  it  will  have 
such  a  deficit  for  the  current  school  year,  such  board  shall  on 
the  first  day  of  October,  or  any  time  prior  to  the  first  day  of 
January  of  said  year,  make  affidavit  to  the  county  auditor, 
who  shall  send  a  certified  statement  of  the  facts  to  the  state 
auditor.  The  state  auditor  shall  issue  a  voucher  on  the  state 
treasurer  in  favor  of  the  treasurer  of  such  school  district  for 
the  amount  of  such  deficit  in  the  tuition  fund." 

Under  provisions  of  this  section  it  will  be  observed  that  when 
a  board  of  education  of  a  school  district  finds  that  it  will  have  a 
deficit  in  its  tuition  fund  for  the  purpose  of  paying  its  teachers  the 
salaries  required  by  provisions  of  Section  7595-1  G.  C.,  as  amended, 
said  board  shall,  not  later  than  January  1,  of  the  current  year,  make 
afllidavit  to  the  county  auditor,  who  shall  send  a  certified  statement 
of  the  facts  to  the  state  auditor.  Upon  receipt  of  such  certified 
statement  showing  that  said  district  has  complied  with  all  the  re- 
quirements of  the  statute  governing  state  aid,  and  setting  forth  the 
f^3timated  deficit  of  said  district  for  said  current  year,  the  state 

auditor  is  required  to  issue  a  voucher  on  the  state  treasurer  in  favor 
of  the  treasurer  of  said  district  for  the  amount  of  said  deficit  in  the 

tuition  fund. 

At  the  tirnjd  of  making  the  aforesaid  aflfidavit  to  the  county 
auditor  it  is  impossible  to  determine  what  the  actual  deficit  for  the 
school  year  will  be  and  any  difference  between  this  said  actual  de- 
ficit and  the  estimated  deficit  should  be  properly  adjusted  betw^n 
the  state  treasurer  and  the  treasurer  of  said  district  at  the  end  of 
said  school  year. 

The  certified  statement  to  the  state  auditor  must  show,  among 
other  things : 

1.  That  the  board  of  education  of  the  school  district  in 
question  made  the  maximum  school  levy  allowed  by  law,  two- 
thirds  of  which  was  for  the  tuition  fund. 

2.  The  estimated  amount  of  the  tuition  fund  that  will 
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be  realized  from  two-thirds  of  said  levy. 

3.  The  estimated  amount  that  must  be  paid  from  said 
fund  other  than  for  the  salaries  of  teachers. 

4.  The  estimated  amount  that  will  be  available  for  the 
payment  of  said  salaries. 

5.  The  number  of  teachers  employed  by  the  board  of  edu- 
cation of  said  school  district,  properly  dassified  according  to 
qualifications  prescribed  by  Section  7595-1,  G.  C,  as  amended. 

6.  The  estimated  amount  of  money  which  will  be  required 
in  the  tuition  fund  to  pay  said  teachers  the  salaries  provided 
by  said  Section  7595-1,  G.  C,  as  amended,  for  eight  months 
of  the  year. 

The  difference  between  the  estimated  amount  which  will  be 
required  in  said  tuition  fund  as  above  siet  forth  in  item  6,  and  the 
estimated  amount  available  for  said  teachers'  salaries  as  set  forth 
in  item  3,  will  be  the  amount  of  the  deficit  for  which  the  state  audit- 
or shall  issue  a  voucher. 

As  I  view  it,  with  the  exception  of  salaries  paid  to  high  school 
teachers,  the  provisions  of  Section  7595-1  G.  C,  as  amended,  deter- 
mine the  minimum  salaries  which  the  board  of  education  of  a  school 
district,  which  complies  with  the  other  provisions  of  the  statute 
governing  state  aid  to  weak  school  districts,  must  pay  in  order  to  be 
entitled  to  receive  such  aid. 

If,  therefore,  the  certified  statement  of  facts  from  the  county 
auditor  shows  that  the  board  of  education  of  a  school  district  has 
complied  with  all  the  requirements  of  the  statute  governing  state 
aid  to  weak  school  districts,  I  do  not  think  the  state  auditor  is  re- 
quired, before  issuing  the  aforesaid  voucher,  to  determine  whether 
said  board  of  education  has  contracted  to  pay  its  teachers  salaries 
which  in  the  aggregate  will  amount  to  more  than  the  amount  ret- 
quired  under  item  6  as  above  set  forth. 

Under  provisions  of  Section  7603  G.  C.,  the  contingent  fund  of 
said  district  will  be  entitled  to  receive,  in  addition  to  the  one-third 
of  the  amount  realized  from  the  maximum  legal  school  levy,  all 
moneys  coming  from  sources  not  enumerated  in  said  section.  If 
said  board  of  education  finds  that  the  amount  realized  from  two- 
thirds  of  the  maximum  legal  school  levy,  together  with  the  amount 
received  from  the  state  as  state  aid,  under  authority  of  Section 
7595  G.  C,  as  amended,  is  less  than  the  aggregate  amount  which 
said  board  has  contracted  to  pay  its  teachers,  this  difference  may  be 
made  up  by  transferring  any  surplus  money  in  the  contingent  fund 
to  said  tuition  fund,  under  authority  of  Section  2296,  G.  €.,  as 
amended  in  103  Ohio  Laws,  page  522,  and  in  the  manner  provided 
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by  Section  2297,  et  seq.,  of  the  General  Code,  or  said  board  may, 
under  authority  of  Section  5656  G.  C.,  and  within  the  limitations 
therein  provided,  borrow  money  for  this  purpose. 

If,  therefore,  the  board  of  education  of  the  school  district  re- 
ferred to  in  your  inquiry  complies  with  all  the  requirements  of  the 
statute  governing  state  aid,  I  am  of  the  opinion,  in  answer  to  your 
first  question,  that  said  district  will  not  be  debarred  from  receiving 
such  aid  because  of  the  fact  that  the  board  of  education  of  such  dis- 
trict has  employed  certain  teachers,  with  less  than  one  year's  pro- 
fessional training,  at  a  salary  of  $45  per  month. 

You  further  inquire  whether  the  phrase,  "when  directed  to  do 
so  by  the  county  board  of  education,"  as  used  in  Section  7730  G.  C, 
as  amended  in  106  Ohio  Laws,  page  398,  refers  to  the  suspension  of 
a  school  or  only  to  the  transfer  of  the  pupils. 

Section  7730  G.  C.,  as  amended,  provides : 

"The  board  of  education  of  any  rural  or  village  school 
district  may  suspend  any  or  all  schools  in  such  village  or  rural 
school  district.  Upon  such  suspension  the  board  in  such  vil- 
lage school  district  may  provide,  and  in  such  rural  school  dis- 
trict shall  provide,  for  the  conveyance  of  pupils  attending  such 
schools,  to  a  public  school  in  the  rural  or  village  district^  or  to 
a  public  school  in  another  district.  When  the  average  daily 
attendance  of  any  school  for  the  preceding  year  has  been  below 
ten,  such  school  shall  be  suspended  and  the  pupils  transferred 
to  another  school  or  schools  when  directed  to  do  so  by  the 
county  board  of  education.  No  school  of  any  rural  district  shall 
be  suspended  until  ten  days'  notice  has  been  given  by  the  board 
of  education  of  such  district.  Such  notice  shall  be  posted  in 
five  conspicuous  places  within  such  village  or  rural  school  dis- 
trict ;  provided,  however,  that  any  suspended  school  as  herein 
provided,  may  be  re-established  by  the  suspending  authority 
upon  its  own  initiative,  or  upon  a  petition  asking  for  reestab- 
lishment,  signed  by  a  majority  of  the  voters  of  the  suspended 
district,  at  any  time  the  school  enrollment  of  the  said  suspended 
district  shows  twelve  or  more  pupils  of  lawful  school  age." 

While  that  part  of  the  statute  referred  to  in  your  question  is 
somewhat  ambiguous,  I  think  that,  where  the  average  daily  attend- 
ance of  any  school  in  a  district  for  the  preceding  year  was  below  ten, 
said  provision  makes  it  mandatory  on  the  board  of  education  of  such 

district,  when  directed  to  do  so  by  the  county  board  of  education  of 
the  county  in  which  said  district  is  located,  to  suspend  said  school 
and  transfer  the  pupils  to  another  school  or  schools. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  second  ques- 
tion, that  said  provision  vests  the  authority  in  the  county  board  of 
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education  to  direct  the  local  board,  under  the  conditions  prescribed 
in  said  section,  to  suspend  such  school  and  to  transfer  its  pupils. 

Replying  to  your  third  question,  I  am  of  the  opinion  that  the 
local  board  must  comply  with  the  order  of  the  county  board  direct- 
ing such  suspension  and  transfer,  and  that  it  is  the  duty  of  said 
local  board  to  post  the  notices  required  by  the  above  provision  of 
the  statute. 

While  the  county  board  of  education  has  authority,  under  the 
conditions  set  forth  in  the  statute,  to  direct  the  local  board  to  sus^ 
pend  the  school  and  transfer  the  pupils  to  another  school  or  schools, 
the  local  board  must,  by  resolution  setting  forth  the  order  of  the 
county  board,  declare  such  suspension  and  transfer  of  the  pupils  and 
provide  for  posting  said  notices. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  fourth  ques- 
tion, that  the  local  board  of  education  is  the  "suspending  authority" 
referred  to  in  the  latter  part  of  said  Section  7730  G.  C.,  as  amended. 

Where  the  Board  of  Education  of  a  Local  School  District  is  Un- 
able to  Provide  Funds  for  Transportation  of  Pupils  Under  Sec- 
tion 7731,  G.  C,  as  Amended,  Said  Board  May  Borrow  Money  for 
This  Puipose  Under  Section  5656,  G.  C. — ^When  Local  Board 
N^ects  or  Refuses  to  Provide  Transportation,  the  County 
Board  Shall  Provide  Such  Transportation,  Charging  the  Cost 
Thereof  to  the  Local  District. 


No.  875— (Opinion  Dated  September  30,  1915) 

Hon.  Joseph  W.  Homer,  Prosecuting  Attorney,  Newark,  Ohio. 
Dear  Sir:    I  have  your  letter  of  September  18,  which  is  in 

part  as  follows: 

"Several  schools  in  Mary  Ann  township,  Licking  county, 
Ohio,  have  pupils  living  farther  than  the  two  mile  limit  and 
there  has  been  a  request  made  of  the  school  board  to  provide 
a  conveyance  for  those  pupils  living  beyond  the  two  mile 
limit. 

The  board  is  entirely  without  means  and  is  unable  to 
know  what  to  do  in  this  situation.  I  would  like  for  you  to 
give  me  your  opinion  as  to  how  they  shall  meet  this  situation. 
Whether  or  not  they  will  be  allowed  to  borrow  money  or  in 
what  manner  they  shall  provide  transportation  for  these 
pupils  ?" 
Section  7731  G.  C,  as  amended  in  104  0.  L.,  140,  provides : 

*Tii  all  rural  and  village  school  districts  where  pupils  live 
more  than  two  miles  from  the  nearest  school  the  board  of 
education  shall  provide  transportation  for  such  pupils  to  and 
from  such  school.    The  transportation  for  pupils  living  less 
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than  two  miles  from  the  school  house,  by  the  most  direct 
public  highway  shall  be  optional  with  the  board  of  education. 
When  transportation  of  pupils  is  provided,  the  conveyance 
must  pass  within  one-half  mile  of  the  respective  residences 
of  all  pupils,  except  when  such  residences  are  situated  more 
than  one-half  mile  from  the  public  road.  When  local  boards 
of  education  neglect  or  refuse  to  provide  transportation  for 
pupils,  the  county  board  of  education  shall  provide  such 
laransportation  and  the  cost  thereof  shall  be  charged  against 
the  local  school  district." 

As  to  those  pupils  in  the  rural  or  village  school  district  living 
more  than  two  miles  from  the  nearest  school  in  said  rural  or  vil- 
lage district,  the  above  provisions  of  the  statute  make  it  the  duty 
of  the  board  of  education  of  such  school  district  to  provide  trans- 
portation for  such  pupils  and  if  said  board  of  education  neglects 
or  refuses  to  provide  such  transportation  it  becomes  the  duty  of 
the  board  of  education  of  the  county  school  district  to  provide 
transportation  for  said  pupils  and  charge  the  cost  thereof  to  said 
local  school  district. 

You  state  that  in  a  certain  township  rural  school  district  in 
your  county  the  board  of  education  of  said  district  is  entirely 

without  means  to  provide  such  transportation  and  you  ask  to  be 

advised  as  to  how  said  board  may  secure  the  necessary  funds  for 

such  purpose. 

Your  question  has  been  answered  in  opinion  No.  612  of  this 

department,  rendered  to  Hon.  J.  W.  Wattes,  prosecuting  attorney 

of ,  Highland  county,  under  date  of  July  15, 1915. 

This  opinion  holds  that  where  the  board  of  education  of  a 

local  school  district  is  unable,  because  of  its  limits  of  taxation,  to 
provide  the  necessary  funds  to  pay  for  the  transportation  of  pupils 
as  required  by  the  provisions  of  Section  7731  G.  C,  as  amended, 
said  board  may  borrow  money  under  authority  of  Section  5656  to 
pay  a  charge  against  said  district  made  by  the  county  board  of 
education  in  case  said  county  board  furnishes  such  transportation 
to  said  pupils  as  required  by  the  provisions  of  said  Section  7731 
G.  C.,  when  the  local  board  fails  or  neglects  to  furnish  such  trans- 
portation, or  to  pay  for  services  actually  rendered  under  a  con- 
tract of  employment  made  by  the  board  of  education  of  said  local 
district  for  said  purpose.    A  copy  of  said  opinion  is  enclosed. 


SUPREME  COURT  OF  OHIO 


Tuesday,  October  26,  1915. 

MOTION    DOCKET. 

SS45.  James  A.  Ambrose  vs.  The 
State  of  Ohio.  Motion  for  leave  to 
:le  a  petition  in  error  to  the  court 
of  appeals  of  Montgomery  county. 
Overruled. 

^S59.  Mary  Helen  Walker  et  al. 
Ts.  Frances  Burtscher  et  al.  Motion 
by  defendant  to  dismiss  cause  No. 
14892  on '  the  general  docket.  Over- 
ruled. 

S8S3.  A.  M.  Barnes  vs.  George  A. 
.Nowack  et'  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 

Overruled. 

SS84.  The  Baltimore  &  Ohio  Rail- 
road Company  vs.  William  C.  Hagen. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Licking  county  to 

ertify  its  record.    Overruled. 

^86.  Salvina  Miku,  Administratrix, 
rs.  The  Toughiogheny  &  Ohio  Coal 
Company.  Motion  for  an  order  dl- 
rating  the  court  of  appeals  of  Bel- 
Bont  county  to  certify  its  record. 
Overruled. 

8SM.  W.  M.  Duncan,  Receiver,  vs. 
Mike  Pezl.  Motion  for  an  order  di- 
eting the  court  of  appeals  of  Jeffer- 
son county  to  certify  its  record.  Over- 
ruled. 

8M0.  Morris  Amoff  et  al.  vs.  H. 
^-  Williams  et  al.  Motion  for  an 
'^fder  directing  the  court  of  appeals 
rf  Cuyahoga  county  to  certify  its  rec- 
wi   Allowed. 

S915.  Edna  H.  Smith  vs.  The 
Nicholas  Building  Company.     Motion 


by  defendant  to  dismiss  cause  No. 
14717  on  the  general  docket.  Over- 
ruled. 

8918.  Cincinnati  Car  Company  vs. 
Chris.  Snyder.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

8919.  David  •  O.  Prayer,  Executor, 
et  al.  vs.  Jonathan  S.  White  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Huron  county  to 
certify  its  record.    Overruled. 

8920.  Baldwin  J.  Gwynne  vs.  Fred 
R.  Hoover,  Guardian.  Motion  by  de- 
fendant to  dismiss  petition  in  error 
in  cause  No.  15021  on  the  general 
docket.    Allowed. 

8921.  Baldwin  J.  Gwynne  vs.  Fred 
R.  Hoover,  Guardian.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Franklin  county  to  certify  its  rec- 
ord.   Overruled. 

8922.  Mary  Pitsenberger  et  al.  vs. 
Mary  Mongeville,  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Darke  county  to  certify  its 
record.     Overruled. 

8926.  Southern  Surety  Company  vs. 
The  Euclid-Penn  Company.  Motion 
for  an  order  directing  the  court  of 
appeals  of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

8930.  Otto  Wagner  vs.  Sarah  V. 
Armstrong  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Seneca  county  to  certify  its  record. 
Allowed. 

8933.  The  Meigs  County  Agricul- 
tural  Society  vs.  Austin  W.  Vorhes. 


79 


80 


Depabtment  Reports 


Motion  by  defendant  to  quash  service 
of  notice  of  motion  in  cause  No. 
150256.     Overruled. 

GENERAL  DOCKET. 

14828.  Caroline  Bauer  vs.  Louis  E. 
Nichol  et  al.  Hamilton.  Judgment 
affirmed. 

14859.  Rosamond  S.  Barner  vs. 
George  T.  Barner.  Cuyahoga.  Affirmed 


on  the  authority  of  Cadwell  vs.  Cad- 
well,  92  Ohio  St. 

14862.  Elizabeth  Sears  vs.  Ezekiel 
Steinhilber.  Crawford.  Judgment 
affirmed. 

14865.  The  P.  (i  C.  &  St.  L.  Ry. 
Co.  vs.  Frank  X.  Koenig.  Hamilton. 
Judgment  affirmed. 

14871.  The  P.  C.  C.  A  St.  L.  Ry. 
Co.  vs.  R.  Baylor  Hickman  et  al. 
Hamilton.     Judgment  affirmed. 


PUBLIC  UTILITIES  COMMISSION 


As  explanatory  of  the  absence  in  this  issue  of  the  accustomed 
number  of  rulings  and  decisions  of  the  Public  Utilities  Commission, 
it  will  suffice  to  state  that  the  Commission  has  been  devoting  its  en- 
tire time  of  late  to  hearings  of  the  now  famous  ^^coal  rate  case." 
Upon  applicaticm  of  all  the  parties  the  Commission  recessed  the 
hearing  to  November  22.  This  postponement  will  enable  the  Com- 
missioners to  take  up  the  regular  calendar,  and  dispose  of  the  ac- 
cumulated work.  Subscribers  to  DEPARTMENT  REPORTS  can 
rest  assured  that  this  deferment  does  not  imply  omission — all  the 
rulings  of  the  Commission  will  appear  each  week  as  rendered. 

CALENDAR. 

November  8 — 

1:30  p.  m. — Application  of  Y.  &  O.  R.  R.  Co.,  to  issue  $200,000  bonds. 
November  ^— 

9:00  a.  m. — Akron  Gravel  &  Sand  Company  vs.  Northern  Ohio  Rail- 
way Company. 
November  lO—- 

9:00  a.  m. — ^Whitaker-Glessner  Company  vs.  N.  &  W.  Ry.  Co. 
November  12 — 

10:00  a.  m. — Application  of  Springfield  Light,  Heat  &  Power  Com- 
pany to  issue  $181,000  bonds  and  $100,000  preferred  stock. 
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Under  Banking  Act  of  1908  (99  O.  L.  269,  Sectimis  46,  54  and  66) 
Commercial  Banks,  Savings  Banks  and  Trust  Companies  Are  Lim- 
ited to  the  Amount  They  May  Invest  in  Real  Estate  and  for  the 
Construction  of  Buildings  Thereon  for  the  Transacticm  of  Bus- 
iness to  Sixty  Per  Cent  of  Their  Paid-in  Capital  and  Surplus  (Gen- 
eral Code,  Sections  9753,  9762  and  9774).  Under  Section  65  of 
the  Same  Act  (Secticm  9772,  (General  Code)  Safe  Deposit  Com- 
panies Are  Limited  in  the  Amount  They  May  Invest  For  Such 
Purposes  to  Fifty  Per  Cent  of  Their  Paid-Up  Capital  and  Surplus. 


No.  928— (Opinion  Dated  October  14,  1915). 

Honorable  Harry  T.  Hall,  Superintendent  of  Banks,  Columbus, 
Ohio. 

Dear  Sir :  I  have  your  letter  of  September  28,  1915,  in  which 
you  request  my  opinion  relative  to  a  situation  presented  in  a  letter 
to  you  from  Mr.  Walter  English,  cashier  of  The  Citizens  Trust  and 
Savings  Bank,  of  Columbus,  Ohio,  which  letter  you  quote  in  full 
and  is  as  follows : 

"September  16,  1915. 
"Dear  Sir  i 

"In  1906  The  Ohio  Trust  Company  (now  The  Citizens 
Trust  and  Savings  Bank)  purchased  a  perpetual  lease  on  the 
property  at  the  southwest  comer  of  High  and  Gay  streets  as 
a  site  for  its  permanent  home.  This  leasehold  stands  on  our 
books  at  $130,000,  and  we  pay  an  annual  ground  rent  of 
$11,000  with  the  privilege  of  purchase  of  the  fee  in  1932  for 
$230,000.  In  case  the  privilege  of  purchase  is  not  exercised, 
the  ground  rent  of  $11,000  remains  unchanged  perpetually. 
The  lease  contains  a  clause  as  follows : 

"  'Said  party  of  the  second  part  for  himself,  his  per- 
sonal representatives,  heirs  and  assigns,  covenants  and 
agrees  with  the  parties  of  the  first  part,  to  erect  on  said 
real  estate,  in  place  of  the  building  now  on  said  real  estate, 
a  fireproof  building,  the  same  to  be  not  less  than  twelve 
stories  high,  and  to  keep  same  in  good  repair  and  to 
promptly  restore  same  to  its  former  condition  in  case  of 
partial  or  complete  destruction.* 

"We  now  desire  to  erect  a  banking  and  office  building  on 
the  property  and  have  negotiations  on  with  the  trustees  of  the 
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estate  of  Mr.  McCune  (who  executed  the  lease)  for  a  waiver 
of  the  above  referred  to  clause,  which  waiver  will  enable  ua 
to  erect  a  building-  of  five  stories  in  height  with  foundations, 
steel  work,  etc.,  strong  enough  to  carry  seven  additional  stories 
in  case  we  should  decide  at  some  future  time  to  add  them  to 
the  five-story  building.  Our  c  >Liiibei  ?  dviies  us  that  the  tni&- 
tees  will  agree  to  this  modification.  Will  you  therefore  please 
give  us  a  ruling  as  to  the  limit  of  investment  we  are  allowed 
to  make  in  a  banking  house  ?  Are  we  i)ermitted  to  invest  sixty 
per  cent  of  our  capital  and  surplus  of  $850,000,  of  fifty  per  cent 
of  our  capital  and  surplus  of  $850,000,  including,  of  course, 
the  $130,000  at  which  the  property  now  stands  on  our  books  ? 
As  we  read  the  law,  commercial  banks,  trust  companies,  and 
savings  banks  are  restricted  to  sixty  per  cent  and  safe  deposit 
companies  to  fifty  per  cent,  and,  as  you  are  aware,  we  carry  on 
all  four  classes  of  business.  Will  the  fact  that  we  purchasled 
the  lease  containin<r  the  j-bovc;  i  -eixe-stcry  clause  before  the 
passage  of  the  banking  act  permit  us  to  exceed  the  limitation 
of  investment,  provided  in  the  act,  on  account  of  the  fact  that 
we  purchased  the  lease  subject  to  all  of  its  terms  and  provi- 
sions before  the  law  limiting  the  amount  of  banking  house 
investment  was  passed  ? 

"Very  truly  yours, 
"(Signed)     Walter  English,  Cashier." 

Upon  an  examination  of  the  records  in  the  office  of  the  secre- 
tary of  state,  I  have  secured  the  following  supplemental  informa- 
tion: 

The  Ohio  Trust  Company  filed  its  original  articles  of  incorpo- 
ration November  30,  1900.  Under  date  of  October  30,  1909,  The 
Ohio  Trust  Company  filed  its  election  to  avail  itself  of  the  benefits 
and  powers  conferred  by  the  act  relating  to  the  organization  of 
banks  and  the  inspection  thereof,  approved  May  5,  1908.  (99 
0.  L.,  276,  Section  36.) 

Upon  the  same  date,  (October  30,  1909),  The  Ohio  Trust 
Company  filed  a  certificate  amending  its  articles  of  incorporation, 
changing  its  name  to  "The  Citizens  Trust  and  Savings  Bank''; 
availed  itself  of  the  privileges  and  powers  conferred  by  "An  act 
relating"  to  the  organization  of  banks  and  the  inspection  thereof," 
approved  May  5,  1908 ;  and  in  addition  to  the  powers  conferred  by 
its  ori^nal  articles,  it  acquired  authority  "to  establish  and  be  a 
'commercial  bank,  a  savings  bank,  a  safe  deposit  company,  and  a 
trust  company,  as  defined  and  provided  for  in  said  act,'  having 
departments  for  all  of  said  classes  of  business.'' 

The  Citizens  Trust  and  Savings  Bank  Company  is,  therefore, 
a  corporation  organized  and  authorized  to  carry  on  four  classes  of 
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business,  viz.:  a  commercial  banking:  business,  a  savings  bank 
business,  a  safe  deposit  company  business,  and  a  trust  company 
business. 

Although  I  have  not  had  an  opportunity  to  examine  the  per- 
petual lease  referred  to  in  the  letter  of  Mr.  English,  I  have  been 
orally  informed  by  him  that  no  definite  time  is  fixed  by  its  terms 
for  erecting  the  twelve-story  building  mentioned  in  the  lease,  so 
that  so  long  as  the  present  building  remains  on  the  premises  there 
is  no  obligation  on  the  part  of  The  Citizens  Trust  and  Savingrs 
Bank  Company  to  erect  the  new  building,  and  the  time  of  such 
erection  is  optional  with  the  bank. 

Under  the  Banking  Act  of  1908,  (99  O.  Lu,  269,  Sections  46, 
54  and  56)  commercial  banks,  savings  banks  and  trust  companies 
are  limited  in  the  amount  they  may  invest  in  real  estate  and  the 
construction  of  buildings  thereon  for  the  transaction  of  business 
Sections  9753,  9762  and  9774).  Under  Section  65  of  the  saftie 
to  sixty  per  cent  of  their  paid  in  capital  and  surplus  (General  Code, 
act,  being  Section  9772  of  the  General  Code,  safe  deposit  com- 
panies are  limited  in  the  amount  they  may  invest  for  such  pur- 
pose to  fifty  per  cent  of  their  paid  up  capital  and  surplus. 

I  will  first  consider  the  second  question  asked  in  the  letter  of 
inquiry,  as  to  whether  The  Citizens  Trust  and  Savings  Bank  is  re- 
lieved from  the  necessity  of  complying  with  the  limitations  and 
restrictions  imposed  by  a  law  enacted  after  its  purchase  of  the 
lease  in  question,  under  the  terms  of  which  it  assumed  an  obliga- 
tion of  constructing,  at  some  future  time,  an  improvement  which 
will  require  an  expenditure  of  money  in  excess  of  such  limitation. 

Section  9741  of  the  Gfeneral  Code,  which  was  part  of  Section 
36  of,  the  banking  act  referred  to,  is  as  follows : 

"Banks,  savings  banks,  savings  societies,  societies  for  sav- 
ings, savings  and  loan  associations,  safe  deposit  companies, 
trust  companies,  savings  and  trust  companies,  and  combinations 
of  any  two  or  more  of  such  corporations  heretofore  incor- 
porated in  this  state,  which  have  paid  in  the  amount  of  capital 
stock  required  by  this  chapter  to  enable  them  to  commence 
business,  if  they  so  elect,  may  avail  themselves  of  the  privi- 
leges and  powers  herein  conferred,  by  signifying  such  election 
and  declaration  under  their  seal,  attested  by  the  signature  of 
the  president  and  secretary  to  the  secretary  of  state  and  the 
superintendent  of  banks,  which  such  secretary  shall  record, 
and  his  certificate  be  evidence  thereof.  When  such  election 
and  delaration  is  so  recorded,  it  shall  confer  all  the  privileges 
and  powers  conferred  by  this  chapter,  and  from  that  time 
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such  association  or  corporation  shall  be  governed  by  its  pro- 
visions." 

As  stated  above,  the  records  in  the  office  of  the  secretary  of 
state  disclose  the  fact  that  The  Ohio  Trust  Company,  under  date 
of  October  30,  1909,  acted  under  authority  of  the  above  section  and 
elected  to  avail  itself  of  all  the  privileges  and  powers  conferred 
by  said  act.  The  Ohio  Trust  Company  was,  therefore,  from  the 
time  of  such  election,  and  The  Citizens  Trust  and  Savings  Bank  is 
now,  by  virtue  of  such  election  and  the  law  itself,  subject  to  all  the 
limitations  and  restrictions  of  the  act. 

The  fact  that  a  strict  observance  of  all  the  limitations  and 
restrictions  of  the  law  under  which  it  was  elected  to  act  may  neces- 
sitate the  disposition  of  its  lease  under  certain  contingencies,  will 
not  be  sufficient  to  relieve  the  bank  from  complying  with  such 
limitations  and  restrictions. 

I  am,  therefore,  of  the  opinion  that  The  Citizens  Trust  and 
Savings  Bank  Company  is  not  relieved  from  the  necessity  of  com- 
plying with  the  limitations  imposed  by  said  banking  act,  relative 
to  the  investment  of  its  capital  in  real  estate  to  be  used  as  its 
place  of  business,  by  the  fact  that  its  purchase  of  the  lease  referred 
to  and  its  assumption  of  the  obligations  therein  contained  was 
prior  to  the  enactment  of  such  act. 

The  further  question  remains  as  to  what  specific  limitations 
upon  the  per  cent  of  its  capital  stock  and  surplus  invested  must  be 
observed  by  The  Citizens  Trust  and  Savings  Bank  Company 'in 
erecting  a  building  upon  the  premises  leased  by  it. 

As  stated  above,  savings  banks,  commercial  banks,  and  trust 
companies  are  permitted  to  invest  sixty  per  cent  of  their  capital 
stock  and  surplus  for  such  purposes,  while  safe  deposit  companies 
may  only  invest  fifty  per  cent  of  their  paid  in  capital  stock  and 
surplus  for  such  purpose. 

The  Citizens  Trust  and  Savings  Bank  Company  is  organized 
to  do  four  classes  of  business.  It  cannot  be  said  that  its  capital 
stock  is  divisible,  or  that  any  part  of  its  capital  stock  and  surplus 
belongs  or  may  be  attributed  to  any  of  its  four  departments.  It 
is  a  single  corporation  organized  to  do  four  classes  of  business,  and 
if  it  is  subject  to  any  one  of  the  limitations  above  referred  to  it 
is  subject  to  all  of  them,  or,  in  other  words,  it  is  subject  to  the  most 
stringent  of  the  several  limitations  placed  upon  the  different  kinds 
of  business  conducted  by  it. 
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Since  the  most  stringent  of  such  limitations  is  that  imposed 
upon  safe  deposit  companies  by  Section  9772  of  the  General  Code, 
limiting  the  amount  which  such  company  may  invest  in  buildings 
and  real  estate  for  its  own  use  to  fifty  per  cent  of  its  paid  up  cap- 
ital and  surplus,  it  follows  that  The  Citizens  Trust  and  Savings 
Bank  Company  must  limit  its  investment  for  such  purpose  to  fifty 
per  cent  of  its  paid  up  capital  and  surplus. 

Where  by  Law  Legal  Publications  are  Directed  to  be  Made  in  Ger- 
man Newspapers,  Said  Publication  Must  be  Printed  in  Said  News- 
paper in  the'  German  Language — ^To  Print  a  L^al  Publication  in 
the  English  Language  in  a  German  Newspaper  is  Wholly  Foreign 
to  the  Letter  or  the  Spirit  of  the  Law. 


No.  888— -(Opinion  Dated  October  5,  1915) 

The  Bureau  of  Insi)ection  and  Supervision .  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:     I  beg  to  acknowledge  the  receipt  of  your  letter 
of  September  29,  1915,  enclosing  the  following  inquiry: 

"Where  any  law  requires  or  permits  the  publication  of  a 
legal  advertisement  in  a  German  newspaper,  would  it  be  legal 
if  said  advertisement,  so  printed  in  a  German  newspaper,  was 
published  in  the  English  language  ?" 

Since  receiving  your  inquiry  aforesaid,  further  communication 
from  you  discloses  that  the  particular  case  under  which  your  ques- 
tion arises,  has  reference  to  the  publication  of  the  county  auditor's 
report,  as  prescribed  under  Section  2508,  G.  C.,  as  amended  in  106 
O.  L.,  488.  It  appears  in  this  instance  the  publisher  of  a  newspaper 
printed  in  the  German  language  is  claiming  the  right  to  publish 
said  report  in  said  newspaper  in  the  English  language. 

I  have  no  hesitancy  in  saying  that  such  publication  would  be 
wholly  foreign  to  the  purpose  of  this  and  other  laws  requiring 
publication  of  legal  matters  in  German  newspapers,  and  not  in 
compliance  with  either  the  letter  or  spirit  of  the  law. 

The  section  in  question  provides,  among  other  things,  that 
said  report,  in  addition  to  other  publications,  provided  for,  "shall 
be  published  in  the  same  manner  in  one  newspaper,  if  there  be  such, 
printed  in  the  county  in  the  German  language  and  having  a  bona 
fide  general  circulation  of  not  less  than  six  hundred  among  the 
inhabitants  of  such  county  speaking  that  language/' 

It  must  be  observed,  before  discussing  these  provisions,  that 
it  is  the  settled  rule  in  this  country,  when  legal  notices  are  re- 
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quired  to  be  published,  an  English  newspaper  is  always  intended 
unless  it  be  expressed  otherwise.  This  is  so  because  all  legal 
records  of  this  land  are  required  to  be  and  are  kept  in  the  English 
language. 

This  general  rule  has  been  adopted  by  the  courts  of  this  state 

and  was  first  announced  in   the   case   of   City  of  Cincinnati  vs. 

Bickett,  et  al.,  26  O.  S.,  49,  the  third  branch  of  the  syllabus  of 

which  reads  as  follows : 

**Where  a  statute  of  the  state  requires  a  publication  to 
be  made  in  a  'newspaper,'  in  the  absence  of  any  provision  to 
the  contrary,  a  pax)er  published  in  the  English  language  is  to 
be  understood  as  intended,  and  a  publication  in  a  paper  printed 
in  any  other  language  is  not  a  compliance  with  the  statute." 

This  case  was  followed  in  53  O.  S.,  346,  wherein  the  court  had 
under  consideration  the  publication,  in  a  German  newspaper,  of 
the  annual  report  of  the  county  commissioners,  which  was  covered 
at  that  time  by  the  provisions  of  Section  917  Revised  Statutes, 
being  the  same  section,  in  its  amended  form  now  under  considera- 
tion. Under  the  provisions  of  said  Section  917  at  that  time,  the 
court  held  that  it  did  not  afford  authority  for  either  publishing 
said  report  in  a  German  newspaper  or  paying  for  the  same. 

Under  this  application  of  the  general  law,  any  exception  there- 
from must  be  by  express  authority  of  the  legislature,  and  when  so 
provided  must  be  given  a  literal  meaning  and  application. 

Referring  now  to  the  provision  above  quoted,  it  is  apparent 
the  legislature  intended  the  publication  made  under  said  provisions 
to  be  printed  in  the  German  language.  That  its  purpose  was  def- 
inite this  regard  is  shown  by  the  provision  not  only  that  the  news- 
paper should  be  printed  in  that  language,  but  that  it  shall  have  a 
circulation  of  not  less  than  six  hundred  among  those  speaking  the 
language.  The  plain  purpose  thus  expressed  is  to  furnish  a  certain 
class  of  the  inhabitants  of  a  given  county  this  report  in  their 
language. 

For  the  foregoing  considerations,  I  therefore  hold  that  in  the 
case  presented,  and  in  similar  cases  where  legal  publications  are 
directed  by  law  to  be  made  in  German  newspax)ers,  said  publication 
must  be  printed  in  said  newspaper  in  the  German  language.  This 
conclusion,  I  think,  is  in  harmony  with  the  remarks  of  the  court  in 
State  ex  reL  vs.  Lorain,  12  N.  P.  (n.  s.)  636. 
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It  Was  Not  the  Legislative  Intent  in  Enacting  the  Provisions  of 

Section  744-12,  G.  C,  to  Give  to  Banking  Concerns  Coming  Within 

the  Purview  of  the  Act,  But  Located  WITHOUT  a  County,  the 

Right  to  Bid  for  the  Funds  of  Said  County  the  Same  as  Banking: 

Institutions  of  This  Class  Located  WITHIN  Such  County. — 
County  Commissioners  May,  Under  Section  2715,  G.  C. 
(Modified  by  Section  774-12,  G.  C),  Receive  Bids  for  Inactive 

Funds  From  One  ot  More  Banking  Institutions  Located  Within 

the  County  and  Belonging  to  Either  of  the  Classes  Mentioned  in 

the  Statute;  and  May  Receive  Bids  for  Active  Funds  From  One 

or  More  of  Said  Banking  Institutions  Located  in  the  County  Seat, 

if  Such  There  be. — If  in  Said  County  There  be  no  Such  Banking: 

Institution,  or  if  the  Banks  Located  WITHIN  the  County  Fail  to 

4 

Bid  for  Inactive  Funds,  Then  the  Commissioners  May  Receive 
Bids  From  Banks  Located  WITHOUT  Said  County. 


No.  955— (Opinion  Dated  October  20,  1915). 

Hon.  Geo.  C.  Von  Beseler,  Prosecuting  Attorney,  Painesville,  Ohio. 
Dear  Sir:    I  have  your  letter,  under  date  of  October  15,  1915, 
which  is  as  follows: 

"Our  board  of  county  commissioners  are  very  anxious  to 
dispose  of  at  once  the  question  of  awarding  to  the  proper  bank 
or  banks  the  funds  of  Lake  county  under  the  provisions  of  tiie 
depositary  laws  of  the  state  of  Ohio. 

"The  advertisement  for  proposals  invites  *all  banks  legally 
qualified  to  bid'  to  submit  proposals. 

"The  first  question,  therefore,  is  M^hether  such  an  adver- 
tisement is  suflScient,  or  should  the  county  commissioners  in- 
vite proposals  in  accordance  with  the  provisions  of  Sections 
2715  and  744-12  of  the  General  Code  of  Ohio?  It  is  our  opin- 
ion, since  this  advertisement  does  not  refer  to  either  section  to 
the  exclusion  of  the  other,  that  it  is  a  suflUcient  notice. 

"In  the  second  place,  we  have  this  additional  question, 
which  is  the  one  causing  all  the  difficulty. 

"Referring  to  your  opinion  No.  627,  under  date  of  July 
20,  1915,  rendered  at  the  request  of  and  to  the  bureau  of  in- 
spection and  supervision  of  public  offices,  does  Section  744-12 
of  the  General  Code  of  Ohio  permit  every  kind  of  bank  men- 
tioned in  Section  2715  to  bid  for  and  to  be  awarded  funds 
irrespective  of  whether  they  are  located  within  or  without  the 
county  ? 

"In  other  words,  is  it  your  opinion  that  all  banks  men- 
tioned in  2715  are  entitled  to  submit  proposals  and  to  receive 
the  fun^s  of  the  county  in  accordance  with  the  provisions  of 
law,  even  though. there  be  banks  wathin  the  county  incorpor- 
ated under  the  laws  of  this  state  or  organized  under  the  laws 
of  the  United  States  ? 
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"To  make  the  proposition  still  more  clear,  if  possible,  if 
a  bank  incorporated  under  the  laws  of  this  state  or  organized 
under  the  laws  of  the  United  States,  but  situated  without  the 
county,  bids  a  higher  rate  for  either  inactive  or  active  funds 
than  does  such  a  bank  situated  within  the  county,  is  it  the  duty 
of  the  county  commissioners  to  award  these  funds,  either  in- 
active or  active,  to  such  a  bank  without  the  county,  or  may 
they  award  such  funds  to  such  bank  or  banks  without  thtf 
county,  only  in  the  event  that  no  bank  situated  within  the 
county  submits  proposals?" 

Section  2715  G.  C.,  relates  to  the  designation  of  active  and 
inactive  depositaries  for  the  money  of  the  county  by  the  county 
commissioners  and  provides  as  follows: 

"The  commissioners  in  each  county  shall  designate  in  the 
manner  hereinafter  provided  a  bank  or  banks  or  trust  com- 
panies, situated  in  the  county  and  duly  incorporated,  under  the 
laws  of  this  state,  or  organized  under  the  laws  of  the  United 
States,  as  inactive  depositaries,  and  one  or  more  of  such  banks 
or  trust  companies  located  in  the  county  seat  as  active  depos- 
itaries of  the  money  of  the  county.  In  a  county  where  such 
bank  or  trust  company  does  not  exist  or  fails  to  bid  as  pro* 
vided  herein,  or  to  comply  with  the  conditions  of  this  chapter 
rdating  to  county  depositaries,  the  commissioners  shall  desig- 
nate a  private  bank  or  banks,  located  in  this  county  as  such 
inactive  depositaries,  and  if  in  such  county  no  such  private 
bank  exists  or  fails  to  bid  as  provided  herein,  or  to  comply  with 
the  conditions  of  this  chapter  relating  to  county  depositaries, 
then  the  commissioners  shall  designate  any  other  bank  or 
banks  incorporated  under  the  laws  of  this  state,  or  organized 
under  the  laws  of  th^  United  States,  as  such  inactive  depos- 
itaries. If  there  be  no  such  bank  or.  trust  company  incorpor- 
ated under  the  laws  of  the  state,  or  organized  under  the  laws 
of  the  United  States,  located  at  the  county  seat,  then  the  com- 
missioners shall  designate  a  private  bank,  if  there  be  one 
located  therein,  as  such  active  depositary.  No  bank  or  trust 
company  shall  receive  a  larger  deposit  than  one  million  dollars." 

Section  744-12  G.  C,  is  Section  13  of  the  act  of  the  general 
assembly  as  found  in  103  0.  L.,  379-385,  and  entitled  "  An  act  to 
provide  for  the  examination,  regulation*,  supervision  and  dissolu- 
tion of  certain  bank  concerns.*'  This  section  as  amended  in  106 
0.  L,  505,  and  as  now  in  force,  provides : 

"That  whenever  any  of  the  funds  of  the  state,  or  any  of 
the  political  subdivisions  of  the  state,  shall  be  deposited  under 
any  of  the  depositary  laws  of  the  state,  every  corporation, 
person,  partnership  and  association  coming  within  the  purview 
of  this  act  shall  be  permitted  to  bid  upon  and  be  designated 
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« 

as  depositories  of  such  funds,  upon  furnishing  such  surety  or 
sureties  therefor  as  is  prescribed  by  the  laws  of  the  state  of 
Ohio ;  provided,  however,  that  there  shall  not  be  deposited  with 
any  such  corporation,  person,  partnership,  or  association  by 
any  such  political  subdivision  an  amount  in  excess  of  five 
hundred  thousand  dollars." 

In  Opinion  No.  627  of  this  department,  referred  to  in  your  in- 
quiry, reference  was  made  to  the  provisions  of  Section  2715  G.  C, 
in  the  following  language : 

"Under  the  provisions  of  this  section  the  authority  of  the 
commissioners  of  a  county,  in  designating  inactive  depositaries 
for  the  public  funds  of  such  county,  is  limited  to  banks  and 
trust  companies  situated  in  said  county  and  duly  incorporated 
under  the  laws  of  this  state  or  organized  under  the  laws  of 
the  United  States,  if  such  there  be.  In  designating  acting 
depositaries,  said  commissioners  are  limited  to  banks  and  trust 
companies  of  the  above  class,  if  such  there  be,  located  in  the 
county  seat  of  said  county.  If  there  is  in  fact  no  institution 
of  this  class  located  in  such  county,  and  eligible  to  bid  as  an 
inactive  depositary  and  if  there  is  no  institution  of  said  class 
located  in  the  county  seat  and  eligible  to  bids  as  an  active 
depositary,  said  commissioners  may  call  for  proposals  from 
private  banks  located  in  the  county  or  the  county  seat,  ^or  in- 
active and  active  depositaries,  respectively. 

"It  is  evident  that  under  the  provisions  of  Section  2715, 
G.  C,  corporations,  persons,  partnerships  or  associations,  com- 
ing within  the  purview  of  the  act  of  the  general  assembly, 
as  found  in  103  0.  L.,  379-385,  would  not  be  eligible  to  bid 
for  the  public  funds  of  a  county,  except  in  the  case  where  no 
bank  or  trust  company,  organized  under  the  laws  of  the  stete 
or  the  United  States,  is  located  in  the  county  as  to  inactive 
depositaries  and  in  the  county  seat  as  to  active  depositaries." 

Reference  was  also  made  to  those  provisions  of  Section  744-12 
G.  .C,  as  found  in  103  0.  L.,  384,  which  were  carried  into  said 
section,  as  amended  in  106  O.  L.,  505,  as  follows : 

"The  effect  of  the  provisions  of  this  section  is  to  place 
banking  concerns,  coming  within  the  purview  of  this  act,  on 
a  par  with  banks  arid  trust  companies  organized  under  the 
laws  of  the  state  or  of  the  United  States,  is  so  far  as  their 
eligibility  to  bid  for  public  funds  of  the  state,  or  any  political 
subdivision,  is  concerned.  It  follows,  therefore,  that  those 
provisions  of  Section  2715,  G.  C,  limiting  county  commission- 
ers in  designating  depositaries  of  public  funds  to  banks  and 
trust  companies,  organized  under  the  laws  of  the  state  or  ot 
the  United  tSates,  are  repealed  by  implication  by  the  provi- 
sions of  Section  744-12,  G.  C." 
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The  opinion  held  that  a  board  of  county  commissioners,  in  its 
advertisement  for  bids  for  the  deposit  of  public  funds,  should  invite 
proposals  under  both  Section  2715  6.  C,  and  744-12  G.  C,  and  that 
if  the  advertisement  for  bids  for  the  deposit  of  public  funds  of  the 
county  is  not  so  worded  as  to  invite  bids  from  the  classes  of  bank- 
ing concerns  mentioned  in  both  of  said  sections,  either  by  appro- 
priate language  or  by  express  reference  to  both  sections,  said  ad- 
vertisement is  not  sufficient  in  law.  It  was  further  observed  in 
said  opinion  that  an  express  reference  to  either  of  said  sections, 
without  referring  to  the  other,  would  be  misleading  and  would 
tend  to  defeat  the  plain  provision  of  the  law  governing  the  deposit 
of  public  funds,  viz.,  to  secure  full  publicity  and  the  greiatest  pos- 
sible competition  in  bidding.  It  appears,  however,  from  your  state- 
ment of  facts,  that  the  commissioners  of  Lake  County  invited  "all 
banks,  legally  qualified  to  bid,"  to  submit  proposals. 

As  observed  by  you,  the  advertisement  for  bids  does  not,  by 
its  terms,  refer  to  either  of  the  above  quoted  sections  to  the 
exclusion  of  the  other. 

I  think  said  advertisement  conforms  to  the  holding  in  the 
opinion  above  referred  to,  in  that  it  is  so  worded  as  to  invite  bids 
from  the  classes  of  banking  concerns  mentioned  in  both  of  said 
statutes,  and  I  am  of  the  opinion,  therefore,  in  answer  to  your  first 
question  that  the  notice  contained  in  said  advertisement  is  sufficient 
in  law. 

You  further  inquire  whether  Section  744-12  G.  C,  permits 
banks,  organized  under  the  laws  of  the  state,  or  of  the  United 
States,  mentioned  in  Section  2715  G.  C.,  to  bid  for,  and  to  be 
awarded  funds  irrespective  of  whether  they  are  located  within  or 
without  the  county.  In  other  words,  you  inquire  whether,  in  case 
a  bank,  organized  under  the  laws  of  the  state  or  of  the  United 
States,  but  located  without  the  county,  offers  a  higher  rate  of  in- 
terest for  either  active  or  inactive  funds  than  is  offered  by  the  same 
kind  of  a  bank  located  within  a  county,  it  is  the  duty  of  the  county 
commissioners  to  make  an  award  on  the  bid  of  said  bank  without 
the  county,  or  may  they  make  such  award  only  in  the  event  that 
the  bank  or  banks  organized  under  the  laws  of  the  state  or  of  the 
United  States,  and  located  within  the  county,  fail  to  submit  bids 
in  compliance  with  the  requirements  of  the  statutes  governing  such 
proposals. 

As  has  already  been  stated,  it  was  held  in  the  former  opinion 
above  referred  to,  that  the  effect  of  the  provision  of  Section  744-12 
G.  C,  is  to  place  banking  concerns  coming  within  the  purview  of 
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the  act  of  the  General  Assembly,  as  found  in  103  0.  L.,  379-385,  on 
a  par  with  banks  and  trust  companies  org^anized  under  the  laws  of 
the  state  or  of  the  United  States,  in  so  far  as  their  eligibility  to 
bid  for  public  funds  of  the  state  or  any  political  subdivision  is  con- 
cerned, and  that  those  provisions  of  Section  2715  G.  C,  limiting 
county  commissioners  in  designating  depositories  of  public  funds 
to  banking  institutions  of  the  latter  class,  are  repealed  by 
implication. 

I  do  not  think,  however,  that  it  was  the  intention  of  the  legis- 
lature, in  enacting  the  provisions  of  Section  744-12  G.  C.,  to  give 
to  banking  concerns  coming  within  the  purview  of  the  act  above 
referred  to,  but  located  without  a  county,  the  right  to  bid  for  the 
funds  of  said  county  the  same  as  banking  institutions  of  this  class 
located  within  such  county.  It  follows,  therefore,  that,  in  answer- 
ing your  second  question,  the  provisions  of  Section  2715  G.  C.,  and 
74412  G.  C,  must  be  taken  together. 

In  keeping  with  the  former  holding  above  referred  to,  I  am 
of  the  opinion,  in  answer  to  said  question,  that  the  commissioners 
of  a  county  may,  under  the  provision  of  said  Section  2715  G.  C, 
as  modified  by  the  provision  of  Section  744-12  G.  C.,  receive  bids 
for  inactive  funds  from  one  or' more  banking  institutions  located 
within  the  county  and  belonging  to  either  of  the  above  mentioned 
classes,  and  may  receive  bids  for  active  funds  from  one  or  more 
of  said  banking  institutions  located  in  the  county  seat  of  said 
county,  if  such  there  be.  If,  in  said  county,  no  such  banking  insti- 
tution exists,  or  if  the  bank  or  banks  or  banking  institutions  belong- 
ing to  either  of  the  above  mentioned  classes  and  located  within 
the  county,  fail  to  bid  for  inactive  funds  in  compliance  with  the 
requirements  of  the  statutes  governing  such  proposals,  then,  and 
in  that  event  only  would  the  commissioners  of  said  county  be 
authorized  to  receive  bids  from  banking  concerns  belonging  to  either 
of  said  classes  and  located  without  said  county,  provided,  however, 
that  when  the  aggregate  amount  placed  with  the  banking  concerns 
qualifying  for  the  same  within  the  county  does  not  equal  the 
amount  that  may  be  placed  into  inactive  depositaries,  the  county 
commissioners  may,  under  authority  of  Section  2715-1  G.  C.,  and 
in  the  manner  provided  by  the  statutes  governing  the  designation 
of  depositaries,  designate  one  or  more  banking  concerns  belonging 
to  either  of  the  above  mentioned  classes  and  located  without  the 
county  for  the  deposit  of  such  excess  funds. 

It  will  be  observed  that  the  statutes  make  no  provision  for 
designating  an  active  depositary  in  case  no  banking  institution  of 
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either  class  is  located  at  the  county  seat  of  a  county.  It  is  hardly 
probable,  however,  that  such  a  condition  exists  in  any  county  in 
the  state. 


There  Can  be  no  lAea  Obtained  by  Contractws  or  Sab-Contractmrs 
on  State  Bnildings^-There  is  no  Duty  Devolving  Upon  a  Deiiarf - 
ment  or  Institution  Erecting  a  State  Building  to  Retain  Any 
Moneys  From  Contractors  in  Anticipation  of  a  Lien. 

No.  935— (Opinion  Dated  October  14,  1915). 

Honorable  J.  E.  Shatzel,  Sec'y  Board  of  Trustees,  Bowling  Green 

State  Normal  College,  Bowling  Green,  Ohio. 

Dear  Sir:  Under  date  of  October  9,  1915,  you  inquire  as 
follows : 

"By  direction  of  our  board  of  trustees  I  am  writing  you 
to  get  authentic  information  upon  a  point  not  clear  to  us. 

"The  general  contractor  is  about  through  with  his  work 
on  the  administration  building  and  dormitory  and  the  ques- 
tion is:  Should  we  require  him  to  file  a  statement  of  all  he 
owes  for  labor  and  material  used  on  these  buildings  before  we 
allow  his  final  estimates?  Are  we  under  any  obligation  to 
protect  creditors  ?" 

I  know  of  no  provisions  of  law  that  require  a  statement  from 

contractors  and  sub-contractors  other  than  the  act  found  in  103 

0.  L.,  369,  entitled: 

"AN  ACT 
"To  create  a  lien  in  favor  of  contractors,  sub-contractors, 
laborers  and  material  men," 

and  the  amendments  thereto  in  106  O.  L.,  522. 

In  an  opinion  rendered  by  my  predecessor,  Honorable  Timothy 
S.  Hogan,  August  25,  1913,  to  Honorable  Byron  L.  Bargar,  secre- 
tary of  the  Ohio  State  Armory  Board,  Volume  I,  Attorney  General's 
report  for  1913,  page  515,  it  was  held,  referring  to  the  act  found  in 
103  0.  L.,  369,  as  follows : 

"An  examination  of  this  legislation  as  to  mechanics'  liens 
enacted  at  the  last  session  of  the  legislature  discloses  that  no 
provisions  were  made  therein  with  reference  to  liens  on  public 
buildings  or  improvements  of  any  kind,  or  against  public  funds 
that  may  become  due  and  payable  on  account  of  their  erection 
or  construction.  Sections  8324  and  8325,  General  Code,  still 
stand  as  the  sole  authority  for  liens  or  claims  against  public 
funds  on  account  of  material  or  labor  furnished  in  the  erection 
or  construction  of  public  buildings  or  improvements.    As  be- 
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fore  noted,  these  sections  have  no  application  to  buildings  or 
.  improvements  erected  or  constructed  by  the  state,     *     *     *" 

I  concur  in  Mr.  Hogan's  opinion  and  therefore  answer  your 

inquiry  in  the  negative.     In  so  answering,  I  amfully  cognizant  of 

the  provision  contained  in  the  uniform  blank  for  state  contracts,  as 

follows: 

"If  at  any  time  there  should  be  any  evidence  of  any  lien 
or  claim  for  which,  if  established,  the  owner  of  the  said  prem- 
ises might  become  liable  and  which  is  chargeable  to  the  con- 
tractor, the  owner  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due,  an  amount 
sufficient  to  completely  indemnify  him  against  such  claim  or 
lien.  Shotild  there  prove  to  be  any  such  claim  after  all  pay- 
ments are  made,  the  contractor  shall  refund  to  the  owner  all 
monies  that  the  latter  may  be  compelled  to  pay  in  discharging 
any  lien  on  said  premises  made  obligatory  in  consequence  of 
the  contractor's  default." 

There  can  be  no  lien  obtained  by  contractors  or  sub-contrac- 
tors on  state  buildings.  Consequently,  there  is  no  duty  devolving 
tipon  a  department  or  institution  erecting  a  state  building  to  re- 
tain any  moneys  from  the  contractor  in  anticipation  of  a  lien  on 
the  premises  in  question. 

Prosecuting  Attorneys  are  not  Entitled  to  an  Allowance,  in  Addi- 
tion to  Their  Salaries,  for  Prosecuting  Actions  Brought  by  the 
.  County  Treasurer,  Under  Favor  of  Section  2667,  G.  €•— The  Stat- 
utory Salary  of  a  Prosecuting  Attorney  is  in  Full  Payment  for 
aO  Services  Required  by  Law  to  be  Rendered  in  an  Official  Capac- 
ity on  Behalf  of  the  County  or  its  Officers,  Whether  in  Criminal 
or  Civil  Matters — ^If  County  Treasurer  has  Employed  an  Attorney 
Whose  BiU  has  Been  Allowed  by  County  Commissicmers,  and  Paid, 
Such  Expenditure  was  Hl^ral  and  can  be  Collected  Back  From 
Said  Attorney. 


No.  945— (Opinion  Dated  October  18,  1915). 

Hon.  S.  W.  Ennis,  Prosecuting  Attorney,  Paulding,  Ohio. 

Dear  Sir:     In  your  letter  of  October  12th,  you  request  my 
opinion  on  the  following  questions: 

"First :  Can  the  county  treasurer  contract  with  an  attor- 
ney other  than  the  prosecuting  attorney  of  the  county  to  collect 
delinquent  and  forfeited  real  estate  taxes  under  the  provisions 
of  Section  2672  of  the  General  Code  of  Ohio? 

"Second :     If  the  county  treasurer  has  employed  an  attor- 
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ney  in  accordance  with  the  foregoing,  provisions  of  the  stat- 
utes, who  has  filed  suit  in  the  court  of  common  pleas  of  his 
county  and  enforced  the  payment  of  said  taxes  by  an  action 
at  law  and  the  same  has  been  paid  into  the  county  treasury, 
and  he  has  duly  presented  his  bill  to  the  county  commissioners 
and  the  same  has  been  allowed  and  paid  from  the  county 
treasury,  can  said  money  be  collected  back  from  the  attorney 
who  has  enforced  the  payment  of  the  same,  under  the  provi- 
sions of  the  foregoing  statute  and  the.  preceding  statutes 
relating  thereto? 

"Third :  When  a  prosecuting  attorney  has  been  requested 
and  directed  to  collect  delinquent  and  forfeited  real  estate 
taxes  under  the  provisions  of  Section  2673  of  the  General 
Code  of  Ohio,  can  he  collect  a  fee  of  25  per  cent  as  provided 
therein  in  addition  to  his  regular  salary? 

"Fourth:  Under  the  provisions  of  Section  5696  of  the 
General  Code  of  Ohio,  can  a  collector  be  appointed  to  collect 
personal  taxes  as  therein  provided?" 

You  call  my  attention  to  Sections  2672  and  2673  of  the  General 
Code,  which  provide: 

"Section  2672.  When  lands  or  lots  or  parcels  thereof, 
advertised  for  and  offered  at  both  delinquent  and  forfeited  tax 
sales  and  returned  as  unsold  at  both,  have  become  forfeited 
to  the  state  by  reason  of  the  unpaid  taxes  thereon,  the  county 
treasurer  may  contract  with  a  suitable  person  to  collect  the 
taxes  or  assessments  thereon  at  a  compensation  deemed  just 
and  proper,  subject  to  the  approval  of  the  county  commission* 
ers,  but  not  to  exceed  twenty-five  percent  of  the  amount  col- 
lected and  shall  be  payable  therefrom.  Such  allowances  shall 
be  apportioned  ratably  by  the  county  auditor,  among  the  funds 
entitled  to  share  in  the  distribution  of  such  taxes,  and  the 
expense  of  collection  under  the  contract  shall  be  borne  by  the 
person  so  contracting,  who  may  proceed  under  this  and  the 
preceding  sections,  or  as  otherwise  provided  by  law." 

"Section  2673.  When  requested  so  to  do  by  the  auditor 
of  a  state,  if  a  county  treasurer  refuses  or  neglects  to  enforce 
a  lien  for  such  taxes  and  assessments,  or  either,  and  penalty 
thereon  by  civil  action  as  hereinbefore  provided,  the  auditor 
of  state  may  direct  the  prosecuting  attorney  of  the  county  to 
enforce  such  lien,  in  a  civil  action  in  the  name  of  the  state. 
Such  suit  shall  be  brought  and  prosecuted  as  hereinbefore 
provided.  For  such  services  the  prosecuting  attomejr  shall 
be  allowed  by  the  county  commissioners  from  the  amount  col- 
lected not  to  exceed  twenty-five  percent  thereof.  The  ex- 
pense of  such  collection  shall  be  borne  by  the  prosecuting 
attorney,  and  all  allowances  shall  be  apportioned  ratably  by 
the  county  auditor,  among  all  the  funds  entitled  to  share  in 
thfe'  distribution  of  such  taxes." 
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It  becomes  necessary,  however,  in  determining  the  answ^ers  to 
the  several  questions  submitted  by  you,  to  consider  the  provisions 
of  other  statutes  relating  to  the  collection  of  delinquent  taxes  on 
real  and  personal  property. 

Section  2658  G.  C,  relates  to  the  collection  of  delinquent  per- 
sonal taxes  and  provides: 

''When  taxes  are  past  due  and  unpaid,  the  county  treas- 
urer may  distrain  sufficient  goods  and  chattels  belonginsr  to 
the  person  charged  with  such  taxes,  if  found  within  the  county, 
to  pay  the  taxes  so  remaining  due  and  the  costs  that  have 
accrued.  He  shall  immediately  advertise  in  three  public 
places  in  the  township  where  the  property  was  taken  the 
time  and  place  it  will  be  sold.  If  the  taxes  and  costs  accruetr 
thereon  are  not  paid  before  the  day  appointed  for  such  sale, 
which  shall  be  not  less  than  ten  days  after  the  taking  of  the 
property,  the  treasurer  shall  sell  it  at  public  vendue  or  so 
much  thereof  as  will  pay  such  taxes  and  the  costs." 

If  the  county  treasurer  is  unable  to  collect  by  distress  the 
taxes   assessed  to  a  person  or  corporation  or  an  executor,  adminis- 
trator, guardian,  receiver,  accounting  officer,  agent  or  factor.  Sec- 
tion 2660  G.  C,  provides  that  he  shall  apply  to  the  court  of  common 
pleas,  in  his  county,  at  any  time  after  his  semi-annual  settlement 
with  the  county  auditor,  and  the  clerk  shall  cause  notice  to  be 
served  upon  such  coroporation,  executor,  administrator,  guardian, 
receiver,  accounting  officer,  agent  or  factor,  requiring  him  forth- 
with to  show  cause  why  he  should  not  pay  such  taxes.    If  he  fails 
to  show  sufficient  cause,  the  court  at  the  term  to  which  such  notice 
is  returnable  shall  enter  a  rule  against  him  for  such  payment  and 
the  costs  of  the  proceedings,  which  rule  shaM  have  the  same  force 
and  effect  as  a  judgment  at  law,  and  shall  be  enforced  by  attach- 
ment or  execution  or  such  process  as  the  court  directs. 

Sections  2662,  2663  and  2664,  of  the  General  Code,  provide 
ample  authority  on  the  part  of  the  county  treasurer  for  the  collec- 
tion of  delinquent  personal  taxes  from  a  person  who  has  removed 
from  the  county  in  which  the  personal  property  was  listed,  and  who 
resides  in  another  county  in  the  state. 

Section  2665  G.  C.,  provides : 

"If  a  person  charged  with  a  tax  has  not  sufficient  prop- 
erty which  the  treasurer  can  find  to  distrain  to  pay  such  tax, 
but  has  moneys,  or  credits  due,  or  coming  due  him  from  any 
person  within  the  state,  known  to  the  treasurer,  or  if  such 
taxpayer  has  removed  from  the  state  or  county,  and  has  prop- 
erty, monevs,  or  credits  due,  or  coming  due  him  in  the  state, 
known  to  the  treasurer,  in  every  such  case,  the  treasurer  shall 
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collect  such  tax  and  penalty  by  distress,  attachment,  or  other 
process  of  law.  He  may  make  affidavit  that  the  residence  of 
such  taxpayer  is  to  him  unknown,  or  that  he  is  not  a  resident 
of  the  county  where  such  property  is  found  or  where  such 
debtor  resides,  or  that  such  taxpayer  has  not  property  in  the 
county  sufficient  to  distrain  to  pay  such  tax.  Thereupon  an 
attachment,  with  garnishee  process,  shall  be  issued  and  such 
proceedings  had,  and  such  judgment  rendered  for  taxes,  pen- 
alty, and  costs,  as  are  lawful  in  other  cases  of  attachments. 
If  the  treasurer  serves  upon  any  person  indebted  to  such  tax- 
payer a  written  notice,  stating  the  amount  of  delinquent  tax 
and  penalty  due,  such  debtor  may,  after  the  service  of  such 
notice,  pay  such  tax  and  penalty  to  the  treasurer,  whose  receipt 
therefor  shall  be  a  full  discharge  of  so  much  of  the  indebted- 
ness, as  equals  the  tax  and  penalty  so  paid." 

Section  5694  G.  C.,  provides: 

'  "Immediately  after  such  semi-annual  settlement  in 
August,  the  county  auditor  shall  make  a  tax-list,  and  duplicate 
thereof,  of  all  the  taxes  on  personal  property  remaining  un- 
paid, as  shown  by  the  treasurer's  books,  and  the  delinquent 
record  as  returned  by  him  to  the  auditor.  Such  tax  list  and 
duplicate  shall  contain  the  name,  valuation,  and  amount  of  per- 
sonal property  taxes,  with  ten  percent  penalty  thereon,  due 
and  unpaid.  He  shall  deliver  the  duplicate  to  the  treasurer 
on  the  fifteenth  day  of  September,  annually." 

Section  5695,  G.  C.,  makes  it  the  duty  of  the  county  treasurer 
forthwith  to  collect  the  taxes  and  penalty  on  the  duplicate  by  any 
of  the  means  provided  by  law.  Said  section  further  provides  that 
the  funds  so  collected  shall  be  distributed  in  proper  proportions  to 
the  appropriate  funds. 

Section  5697,  G.  C.,  provides: 

''When  personal  taxes  stand  charged  against  a  person, 
and  are  not  paid  within  the  time  prescribed  by  law  for  the 
pajrment  of  such  taxes,  the  treasurer  of  such  county,  in  addi- 
tion to  any  other  remedy  provided  by  law  for  the  collection 
of  personal  taxes,  shall  enforce  the  collection  thereof  by  a 
civil  action  in  the  name  of  such  treasurer  against  such  person 
for  the  recovery  of  such  unpaid  taxes.  It  shall  be  sufficient, 
having  made  proper  parties  to  the  suit,  for  the  treasurer  to 
allege  in  his  bill  of  particulars  or  petition  that  the  taxes  stand 
charged  upon  the  duplicate  of  the  county  against  such  person, 
that  they  are  due  and  unpaid,  and  that  such  person  is  indebted 
in  th^  amount  appearing  to  be  due  on  the  duplicate,  and  the 
jbreasurer  need  not  set  forth  any  other  or  further  special  mat- 
ter relating  thereto.  The  tax  duplicate  shall  be  prima  facie 
evidence  on  the  trial  of  the  action,  of  the  amount  and  validity 
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of  the  taxes  appearing  due  and  unpaid  thereon,  and  of  the 
non-payment  thereof,  without  setting  forth  in  his  petition  any 
other  or  further  special  matter  relating  thereto/' 

The  constitutionality  of  these  statutes  was  upheld  by  the 
United  States  Supreme  Court  in  the  case  of  Insurance  Co.  vs.  Bow- 
land,  196  U.  S.,  111.    The  court  in  its  opinion  said: 

"The  collection  by  distraint  of  goods  to  satisfy  taxes  law- 
fully levied  is  one  of  the  most  ancient  methods  known  to  the 
law,  and  in  this  case  the  law  of  Ohio  authorizing  it  does  not 
violate  the  constitutional  right  of  a  foreign  company  and  de- 
prive it  of  its  property  without  due  process  of  law." 

Section  2667  G.  C,  relates  to  the  collection  of  delinquent  taxes 

on  real  estate  and  provides : 

"When  taxes  or  assessments,  charged  against  lands  or  lots 
or  parcels  thereof  upon  the  tax  duplicate,  authorized  by  law, 
or  any  part  thereof,  are  not  paid  wittiin  the  time  prescribed 
by  law,  the  county  treasurer  in  addition  to  other  remedies 
provided  by  law  may,  and  when  requested  by  the  auditor  of 
state,  shall  enforce  the  lien  of  such  taxes  and  assessments,  or 
either,  and  any  penalty  thereon,  by  civil  action  in  his  name 
as  county  treasurer,  for  the  sale  of  such  premises,  in  the  court 
of  common  pleas  of  the  county,  without  regard  to  the  amount 
claimed  in  tiie  same  way  mortgage  liens  are  enforced." 

Section  2669  G.  C,  provides : 

"Having  made  the  proper  parties,  it  shall  be  sufficient 
for  the  treasurer  to  allege  in  his  petition  that  the  taxes  and 
assessments,  or  either,  are  charged  on  the  tax  duplicate  against 
such  premises,  the  amount  thereof,  and  are  unpaid,  and  he 
shall  not  be  required  to  set  forth  in  the  petition  any  other  or 
further  special  matter  relating  thereto.  On  the  trial  a  cer- 
tified copy  of  the  entry  on  the  tax  duplicate,  shall  be  prima 
facie  evidence  of  such  allegations  and  of  the  validity  of  such 
taxes  and  assessments." 

Section  2670  G.  C,  provides: 

"Judgment  shall  be  rendered  for  such  taxes  and  assess- 
ments, or  any  part  thereof,  as  are  found  due  and  unpaid,  and 
for  penalty  and  costs,  for  the  payment  of  which  the  court  shall 
order  such  premises  to  be  sold  without  appraisement.  From 
the  proceeds  of  the  sale  the  costs  shall  be  first  paid,  next  the 
judgment  for  taxes  and  assessments,  and  the  bsdance  shall  be 
distributed  according  to  law.  The  owner  or  owners  of  such 
property  shall  not  be  entitled  any  exemption  against  such  judg- 
ment, nor  shall  any  statute  of  limitations  apply  to  such  action. 
When  the  lands  or  lots  stand  charged  on  the  tax  duplicate  as 
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forfeited  to  the  state,  it  shall  not  be  necessary  to  make  the 
state  a  psj^y,  but  it  shall  be  deemed  a  party  through  and 
represented  by  the  county  treasurer." 

The  authority  of  the  county  treasurer  to  collect  delinquent 
taxes  on  real  and  personal  property  is  clearly  defined  by  the  above 
provisions  of  the  statutes.  His  duty  to  make  such  collections  is 
clearly  determined  by  the  mandatory  provisions  of  Sections  2665 
and  5695*  of  the  General  Code.  His  broad  power  to  distrain  goods 
and  chattels  to  satisfy  delinquent  personal  taxes  under  the  provi- 
sions of  Section  2698  et  seq.  of  the  General  Code*  his  duty  to  en- 
force the  lien  of  taxes  and  assessments  on  real  estate  by  an  action 
in  court,  when  requested  to  do  so  by  the  auditor  of  state,  under 
provision  of  Section  2667  et  seq.  of  the  General  Code,  taken  in  con- 
nection with  the  provisions  of  Section  2917  G.  C,  which  make  the 
prosecuting  attorney  the  legal  advisor  of  the  county  treasurer, 
and  require  said  officer  to  prosecute  and  defend  all  suits  and  ac- 
tions which  such  county  treasurer  may  direct  or  to  which  he  is 
a  party,  and  prohibit  said  county  treasurer,  as  such,  from  em- 
ploying other  counsel  or  attorney  at  the  expense  of  the  county, 
compel  me  to  conclude  that  the  county  treasurer  may  not  contract 
with  an  attorney,  other  than  the  prosecuting  attorney  of  the  county, 
to  collect  delinquent  taxes  on  real  estate,  or  employ  a  collector 
to  collect  delinquent  personal  taxes. 

This  conclusion,  in  so  far  as  the  collection  of  delinquent  per- 
sonal taxes  is  concerned,  is  supported  by  the  decision  of  the  Court 
of  Common  Pleas  of  Franklin  county  in  the  case  of  the  State  of 
Ohio  on  the  relation  of  Edward  C.  Turner,  as  prosecuting  attorney 
of  Franklin  county,  Ohio,  plaintiff,  vs.  James  T.  Lindsay,  as  treas- 
urer of  Franklin  county,  Ohio,  defendant. 

This  was  an  action  in  mandamus  to  compel  the  said  James  T. 
Lindsay,  as  treasurer  of  said  county,  by  any  of  the  means  pro- 
vided by  law,  to  collect  the  delinquent  personal  taxes  and  penalty 
as  shown  by  the  tax  list  delivered  to  him  by  the  county  auditor, 
without  a  collector.  Upon  a  hearing  of  this  case  on  the  merits, 
the  court  held  that  under  the  above  provisions  of  the  statutes,  re- 
lating to  the  collection  of  delinquent  taxes  on  personal  property, 
it  is  the  plain  duty  of  the  county  treasurer,  himself,  to  make  the 
collections  therein  provided  for,  and  a  peremptory  writ  of  man- 
damus was  issued  directing  and  requiring  said  treasurer  to  pro- 
ceed forthwith  to  make  said  collections. 

Said  conclusion  insofar  as  the  collection  of  delinquent  taxes 
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on  real  estate  is  concerned  is  in  harmony  with  an  opinion  of  my 
predecessor,  Hon.  Timothy  S.  Hogan,  rendered  to  Hon.  A.  A. 
Slaybaugh,  prosecuting  attorney  of  Putnam  county,  under  date  of 
November  7,  1914.  In  this  opinion,  your  first  and  third  questions 
were  considered  by  Mr.  Hogan,  the  questions  asked  by  Mr.  Slay- 
baugh  reading  as  follows : 

"I  would  like  an  opinion  as  to  whether  or  not  the  county 
treasurer  has  the  right  to  employ  an  attorney  in  actions  com- 
menced by  him  under  the  provisions  of  Section  2667,  General 
Code,  and  if  so,  would  the  provisions  of  Section  2672  govern 
the  amount  of  the  fees  for  such  attorney 

"Is  the  prosecuting  attorney  compelled  to  act  as  attorney 
^  in  cases  commenced  under  Section  2667  without  compensa^- 
tion  ?  What  is  meant  by  the  word  'expenses'  in  Sections  2672 
and  2673?" 

After  quoting  the  provisions  of  Sections  2667,  2672,  2673  and 
2917  G.  C,  Mr.  Hogan  called  attention  to  Section  2912  G.  C,  which 
provides  for  the  filling  of  a  vacancy  in  the  office  of  prosecuting 
attorney  and  for  the  appointment  of  an  assistant  prosecuting  attor- 
ney to  perform  the  duties  of  said  office  in  case  the  prosecuting  at- 
torney is  unable  to  perform  said  duties  on  account  of  sickness  or 
other  disability,  and  held  that  the  county  treasurer  has  not  ri£:ht 
to  employ  an  attorney  to  prosecute  actions  brought  under  Section 
2667  G.  C. 

In  answer  to  the  second  question  asked  by  Mr.  Slaybaugh,  Mr. 

Hogan  called  attention  to  the  last  paragraph  of  Section  3003  G.  C, 

which  provides: 

"No  prosecuting  attorney  shall  receive  a  salary  in  excess 
of  five  thousand  five  hundred  dollars.  Such  salary  shall  be 
paid  in  equal  monthly  installments,  from  the  general  fund, 
and  shall  be  in  full  payment  for  all  services  required  by  law 
to  be  rendered  in  an  official  capacity  on  behalf  of  the  counly 
or  its  officers,  whether  in  criminal  or  civil  matters." 

Consideration  was  given  to  that  part  of  Section  2673  G.  C, 

which  provides: 

"For  such  services  the  prosecuting  attorney  shall  be 
allowed  by  the  county  commissioners  from  the  amount  col- 
lected, not  to  exceed  twenty-five  percent  thereof.*' 

It  was  noted,  however,  that  the  last  paragraph  of  Section  3003, 
as  above  quoted,  was  first  found  in  the  codification  of  1910  in  the 
following  language : 

"Such  salary  is  to  be  paid  in  equal  monthly  installments, 
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out  of  the  general  fund.  Such  salary  shall  be  in  full  and  in 
lieu  of  all  compensation  consisting  of  salaries  and  fees  here- 
tofore paid  to  prosecuting  attorneys  for  their  services  as  such, 
and  in  full  payment  for  all  services  required  by  law  to  be 
rendered  in  an  official  capacity  on  behalf  of  the  county  or  its 
officers,  whether  the  same  relates  to  either  criminal  or  civil 
matters." 

In  conclusion,  Mr.  Hogan  said: 

"This  language  is  clear,  free  from  all  doubt  or  ambiguity, 
and  of  such  character  that  it  must  be  concluded  that  if  the 
language  last  above  copied  from  Section  2673  was  then  in  the 
Revised  Statutes,  its  provisions  were  superseded  by  the  amend- 
ment of  Section  1297,  made  March  31,  1906.  So  far  as  I  have 
been  able  to  ascertain,  the  language  above  quoted  from  Sec- 
tion 2673,  first  found  a  place  in  our  laws  in  Section  1104,  R.  S., 
when  amended  on  April  23,  1904,  97  O.  L.,  402. 

"This  makes  the  language  of  the  act  of  March  31,  1906, 
as  codified  in  3003  G.  C,  the  latter  enactment  and  controlling, 
which  compels  the  conclusion  that  the  prosecuting  attorney  is 
not  entitled  to  an  allowance,  in  addition  to  his  salary,  for  pros- 
ecuting actions  brought  by  the  county  treasurer,  under  favor 
of  Section  2667." 

I  concur  in  this  opinion  and  therefore  enclose  a  copy  of  the 
same  for  your  consideration. 

I  am  of  the  opinion,  therefore,  that  your  first,  third  and  fourth 
questions  must  be  answered  in  the  negative. 

Inasmuch  as  I  have  held*  that  the  county  treasurer  is  without 
authority  in  law  to  employ  a  person  to  collect  delinquent  taxes  on 
real  or  personal  property,  it  follows  that  the  expenditure  of  the 
public  funds  for  this  purpose  would  be  illegal,  and  if  you  find  that 
such  expenditure  has  been  made,  it  is  your  duty,  under  provision 
of  Section  2921  G.  C,  to  bring  an  action  in  the  name  of  the  state 
to  recover  for  the  use  of  the  county  such  funds  so  illegally  drawn 
from  the  county  treasury.  In  case  a  finding  has  been  made  by 
the  bureau  of  inspection  and  supervision  of  public  offices  that  such 
an  illegal  expenditure  has  been  made,  it  becomes  your  duty,  under 
Section  286  G.  C.,  to  institute  in  the  proper  court,  within  ninety 
days  from  the  receipt  of  such  finding,  a  civil  action  in  behalf  of 
your  county  and  promptly  prosecute  the  same  to  final  determina- 
tion to  recover  funds  so  illegally  expended. 

I  am  of  the  opinion,  therefore,  that  your  second  question  must 
be  answered  in  the  affirmative. 
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When  a  Probate  Court  Holds  an  Inquest  Concerning  an  Applicant  for 
Admission  to  a  State  Hospital,  it  Should  be  Determined  Whether 
or  not  the  Subject  of  the  Inquest  has  Ever  Been  Acquitted  in  a 
Criminal  Court  on  the  Ground  of  Insanity;  and  When  Such  a 
Condition  is  Found  the  Subject  of  the  Inquest  Should  be  Com- 
mitted to  the  Lima  State  Hospital — ^If  the  Acquittal  Were  in  a 
United  States  Court  That  Fact  Would  not  Derive  the  Probate 
Court  of  Jurisdiction. 


No.  954— (Opinion  Dated  October  20,  1915). 

Honorable  William  H.  Lueders,  Probate  Judge  of  Hamilton  County^ 

Cincinnati,  Ohio. 

Dear  Sir:    Permit  me  to  acknowledge  receipt  of  your  request 
for  an  opinion  which  is  as  follows  : 

"This  day  the  probate  court  of  Hamilton  county,  Ohio, 
received  a  request  from  the  district  attorney's  office,  'Southern 
District  of  Ohio'  Federal  court,  to  issue  a  warrant  of  lunacy 
for  Orange  H.  Flower. 

"Accompanying  said  request  is  a  certificate  of  the  clerk 
of  the  United  States  district  court,  Southern  District  of  Ohio, 
as  to  the  verdict  of  the  jury,  finding  the  defendant  insane. 

'Under  Section  13,612  of  the  General  Code, 
'When  a  person  tried  upon,  and  indicted  for  an  oflfense, 
and  acquitted  on  the  sole  ground  that  he  was  insane,  such 
fact  shall  be  found  by  the  jury  in  the  verdict,  and  certified 
by  the  clerk  to  the  probate  court.  Such  person  shall  not  be 
discharged,  but  forthwith  delivered  to  the  probate  court,  to  be 
proceeded  against  upon  the  charge  of  lunacy,  and  the  verdict 
shall  be  prima  facie  evidence  of  his  insanity.' 

"Orange  H.  Flower  was  charged  in  an  indictment  filed  in 
the  United  States  District  Court,  Southern  District  of  Ohio. 
Western  Division,  on  October  6,  1915.  with  having  violated 
Section  211  of  the  Penal  Code  of  the  United  States,  for  send- 
ing through  the  United  States  mail  obscene  cards  and  photo- 
graphs. 

"The  finding  of  the  jury  on  the  twelfth  day  of  October^ 
1915,  after  a  trial,  was  in  the  words  following: 

"  'We,  the  jury,  herein  do  find  the  defendant  not  guilty 
in  manner  and  form  as  charged  in  the  two  counts  of  said  in- 
dictment on  the  ground  the  defendant  was  insane.' 

"First  question:  'Does  Section  13,612  of  the  General 
Code  of  the  state  of  Ohio  aoply  to  persons  indicted,  tried  and 
acquitted  on  the  sole  ground  of  insanity  in  the  Federal  court?' 

"The  district  attorney,  through  his  assistants,  holds  that 
it  does.  I  am  very  much  in  doubt,  therefore  my  enquiry  to 
you. 

"Second  question:  'In  case  this  section  does  apply  to 
persons  indicted  and  tried  in  the  Federal  court,  can  the  person 
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under  Section  1985,  sub-section  5.  Tersons  acquitted  because 
of  insanity,  be  sent  by  this  court  to  the  Lima  State  Hospital  V 

"Enclosed  please  find  copy  of  certificate  of  clerk  of  the 
United  States  district  court. 

"An  early  reply  will  be  greatly  appreciated." 

With  your  letter  you  enclose  a  certificate  of  the  Clerk  of  the 
United  States  District  Court,  Southern  District  of  Ohio,  Western 
Division,  as  to  the  verdict  of  the  jury  finding  the  defendant  insane 
in  the  case  of  The  United  States  of  America  vs.  Orange  H.  Flowers, 
which  certificate  is  as  follows: 

"United  States  District  Court,  Southern  District  of  Ohio, 
Western  Division. 

"No.  1048.  The  United  States  of  America  vs.  Orange 
H.  Flower. 

"Certificate  of  clerk  as  to  the  verdict  of  the  jury  finding 
defendant  insane. 

"I,  B.  E.  Dilley,  clerk  of  the  United  States  district  court 
in  and  for  the  Southern  District  of  Ohio,  do  hereby  certify: 

"That  the  above  entitled  cause,  wherein  the  defendant. 
Orange  H.  Flower,  was  charged,  in  an  indictment  filed  in  the 
above  named  court  on  October  6,  1915,  with  having  violated 
Section  211  of  the  Penal  Code  of  the  United  States  in  sending 
through  the  United  States  mail  obscene  cards  and  photocrraphs, 
came  on  for  hearing  on  October  11,  1915;  and  that  after  due 
trial  and  proceedings  had,  the  jury  empaneled  and  sworn  in 
said  court  to  try  the  issues  joined  in  said  case,  acquitted  said 
defendant  on  the  sole  ground  that  said  defendant  was  insane, 
by  returning  into  said  court  on  the  twelfth  day  of  October, 
1915,  its  verdict  in  the  words  following,  to-wit:  'We,  the 
jury,  herein  do  find  the  defendant  not  guilty  in  manner  and 
form  as  charged  in  the  two  counts  of  said  indictment,  on  the 
ground  of  defendant's  insanity.  Signed,  T.  E.  Bumham, 
Foreman.' 

"In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court  this  fourteenth  day  of  October, 
1915,  in  the  one  hundred  and  fortieth  year  of  the  independence 
of  the  United  States  of  America. 

"B.  E.  Dilley,  Clerk  of  U.  S.  District  Court,  S.  D.  O." 


For  your  information  your  attention  is  invited  to  the  pro- 
visions of  Section  ^319  of  the  Compiled  Statutes  of  the  United 
States,  of  1913,  which  section  is  as  follows: 

"If  any  person  charged  with  crime,  be  found  in  the  court 
before  which  he  is  so  charged,  to  be  an  insane  person,  such 
court  shall  certify  him  to  the  secretary  of  the  interior,  who 
may  order  such  person  to  be  confined  in  the  hospital  for  the 
insane,  and  if  he  be  not  indigent  he  or  his  estate  shall  be 
charged  with  the  expense  of  his  support  in  the  hospital." 
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Section  9319,  supra,  was  modified  by  an  act  of  June  23,  1874, 
as  amended,  by  an  act  of  August  7,  1882,  which  is  known  as  Sec- 
tion 9321  of  the  compiled  statutes  of  the  United  States,  and  which 
is  as  follows: 

"Upon  the  application  of  the  attorney-general,  the  sec- 
retary of  the  interior  be,  and  he  is  hereby,  authorized  and 
directed  to  transfer  to  the  government  hospital  for  the  insane 
in  the  District  of  Columbia  all  persons  who,  having  been 
charged  with  offenses  against  the  United  States  or  in  actual 
custody  of  its  officers,  and  all  persons  who  have  been  or  shall 
be  convicted  of  any  offense  in  a  court  of  the  United  States 
and  are  imprisoned  in  any  state  prison  or  penitentiary  of  any 
state  or  territory,  and  who  during  the  term  of  that  imprison- 
ment has  or  shall  become  insane." 


Sections  9319  and  9321  of  the  Revised  Statutes  of  the  United 
States,  supra,  contain  provisions  for  the  care  of  insane  persons, 
accused  of  crime,  in  the  custody  of  the  United  States,  such  persons 
having  been  found  by  court  to  be  insane ;  and  it  would  appear  from 
a  reading  of  the  sections  that  sufficient  authority  is  contained 
therein  for  the  transfer  of  such  persons  to  the  hospital  for  the  in- 
sane located  in  the  District  of  Columbia.  However,  Honorable 
Wayne  B.  McVeigh,  attorney-general  of  the  United  States,  in  an 
opinion  addressed  to  the  secretary  of  the  interior,  dated  August 
22,  1881,  to  be  found  on  page  211,  Vol.  XVII,  of  the  opinions  of  the 
attorneys-general,  referring  to  the  provisions  of  Section  9319  of 
the  compiled  statutes,  says : 

"The  language  of  the  section  is  general,  inasmuch  as  it 
speaks  of  any  person  charged  with  crime  being  found  in  the 
court  before  which  he  is  so  charged  to  be  an  insane  person, 
but  I  have  no  doubt  that  the  generality  of  this  language  is, 
by  the  force  of  the  title  and  the  accompanying  provisions,  lim- 
ited to  courts  in  this  district.  Sufficient  reasons  will  suggest 
themselves  to  every  mind  why  Congress  should  make  such 
provision  for  the  insane  of  the  army  and  navy  and  of  this  dis- 
trict, as  the  states  are  expected  to  make  for  the  insane  per- 
sons residing  within  their  borders ;  but  no  reason  can  be  sug- 
gested why  an  insane  resident  of  Texas  should  be  brought  and 
maintained  here. 

"In  the  case  you  have  submitted  it  is  evidently  supposed 
that  the  mere  fact  that  an  insane  resident  of  Texas  has  been 
indicted  for  an  offense  in  a  court  of  the  United  States  renders 
him  a  proper  subject  for  the  issue  of  an  order  by  you  for  his 
maintenance  in  the  hospital  under  your  charge.  I  am  unable 
to  concur  in  that  view," 
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Section  13612  of  the  General  Code  of  Ohio  is  as  follows: 
''When  a  person  tried  upon  an  indictment  for  an  offense 
is  acquitted  on  the  sole  ground  that  he  was  insane,  such  fact 
shaD  be  found  by  the  jury  in  the  verdict,  and  certified  by  the 
clerk  to  the  probate  court.  Such  person  shall  not  be  dis- 
charged, but  forthwith  delivered  to  the  probate  court,  to  be 
proceeded  against  upon  the  charge  of  lunacy,  and  the  verdict 
shall  be  prima  facie  evidence  of  his  insanity/' 

There  is  no  question  in  my  mind  but  that  the  "court''  in  the 
section  just  quoted  is  limited  to  state  courts,  hence,  in  my  opinion, 
it  is  not  to  be  considered  as  an  anomaly  in  the  determination  of 
the  question  under  consideration.  However,  upon  referring  to 
Section  1985  of  the  General  Code  provisions  will  be  found  as 
follows : 

"The  Lima  state  hospital  shall  be  used  for  the  custody, 
care  and  special  treatment  of  insane  persons  of  the  following 
classes:     *     *     * 

"5.     Persons  acquitted  because  of  insanity. 

"6.  Persons  adjudged  to  be  insane  who  were  previously 
convicted  of  crime.     *     *     *" 

It  is  admittedly  a  fact  that  the  primary  purpose  for  the  erec- 
tion of  the  Lima  State  Hospital  was  for  the  segregation  of  the 
criminal  insane,  there  being  several  reasons  which  will  at  once 
suggest  themselves  for  the  segregation  of  such  insane  persons; 
among  them  may  be  mentioned  the  better  care  of  such  persons  as 
a  particular  class  of  insane,  the  safety  and  comfort  of  insane  per- 
sons in  other  hospitals  which  might  be  endangered  through  the 
indiscriminate  placing  there  of  the  criminal  insane,  and  the  con- 
centration of  an  effort  to  make  a  particular  study  of  that  par- 
ticular class  of  insanity. 

When  an  inquest  is  held  in  the  probate  court  concerning  an 
applicant  for  admission  to  a  state  hospital  one  of  the  things  to  be 
determined  by  the  probate  judge  is  whether  or  not  the  subject  of 
the  inquest  has  ever  been  acquitted  in  a  criminal  court  on  account 
of  insanity.  This,  with  other  features  in  the  history  of  the  case, 
is  to  be  considered  by  the  .probate  court  in  the  commitment  of  the 
applicant,  and  under  the  provisions  of  Section  1985  of  the  General 
Code,  supra,  it  is  my  opinion  that  when  such  a  condition  is  found 
to  exist  the  subject  of  the  inquest  should  be  committed  to  the  Lima 
state  hospital.  The  fact  that  the  acquittal  on  the  ground  of  in- 
sanity was  in  a  United  States  court  would  not  deprive  a  probate 
court  of  jurisdiction. 
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Where  in  a  Rural  Schocri  District  the  Average  Daily  Attendance  was 
Below  Ten  for  the  Preceding  Year,  Suspensicm  Followed,  and  the 
Pupils  of  Said  Suspended  District  Have  Been  Assigned  to  Another 
School  (in  Some  Rural  District  or  to  a  Public  School  in  Another 
District)  it  is  the  Duty  of  the  Local  Board  of  Education  (Section 
7731,  G.  C,  as  Amended  in  104  O.  L.  140)  to  Provide  Transporta- 
tion for  ONLY  Those  Pupils  Residing  in  Said  Suspended  District, 
Who  Live  More  Than  Two  Miles  From  the  School  to  Which  They 
Have  Been  Assigned. 


No.  961— (Opinion  Dated  October  22,  1915.) 

Hon.  F.  J.  Stalter,  Prosecuting  Attorney,  Upper  Sandusky^  Ohio. 
Dear  Sir:     I  have  your  letter,  under  date  of  October  16th, 
which  is  as  follows: 

"Section  7730  G.  C,  provides  for  the  suspension  of  schools 
by  the  board  of  education.  It  also  provides  for  the  transpor- 
tation of  pupils. 

"In  opinion  number  1355,  1914,  you  hold  that  where  a 
school  is  suspended  because  attendance  is  below  twelve  (104 
O.  L.,  139)  and  the  board  of  education  annexes  territory  to 
contiguous  district  the  rule  for  transportation  is  7731  and  the 
board  is  only  compelled  to  haul  the  pupils  who  live  more  than 
two  miles. 

"Where  the  average  daily  attendance  is  below  ten  and  the 
school  of  a  rural  district  is  suspended  (104  and  105  O.  L.,  398) 
and  the  board  of  education  assigns  the  pupils  of  said  district 
to  another  school  in  the  same  rural  district  but  said  territory 
of  said  suspended  district  is  not  annexed  to  another  district 
does  the  rule  then  for  transportation  as  provided  in  7730 
apply  or  the  rule  for  transportation  as  provided  in  Section 
7731  apply." 

Section  7730  G.  C,  as  amended  in  106  O.  L.,  398,  provides  in 
part  as  follows: 

"The  board  of  education  of  any  rural  or  village  school 
district  may  suspend  any  or  all  schools  in  such  village  or  rural 
school  district.  Upon  such  suspension  the  board  in  such  vil- 
lage school  district  may  provide,  and  in  such  rural  school  dis- 
trict shall  provide,  for  the  conveyance  of  pupils  attending  such 
schools,  to  a  public  school  in  the  rural  or  village  district,  or 
to  a  public  school  in  another  district." 

Under  the  above  provision  of  the  statute,  the  board  of  educa- 
tion of  a  rural  or  village  school  district,  may,  in  the  exercise  of  its 
discretion,  suspend  any  or  all  of  the  schools  of  its  district. 
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• 

When  the  board  of  education  of  a  rural  school  district  sus- 
pends a  school  in  its  district,  under  authority  of  said  provision  of 
said  statute,  and  transfers  the  pupils  of  said  suspended  school  to 
another  public  school  in  its  district,  or  to  a  public  school  in  another 
school  district,  it  becomes  the  duty  of  such  board  to  provide  con- 
veyance for  the  pupils  of  said  suspended  district  to  the  school  or 
schools  to  which  they  are  transferred. 

It  will  be  observed  that  the  legislature,  in  amending  Section 
7730  G.  C,  as  found  in  104  O.  L.,  139,  carried  the  above  provisions 
of  said  statute  into  the  amendment  without  change.  It  follows, 
therefore,  that  the  authority  of  the  board  of  education  of  a  rural 
school  district  to  suspend  a  school  in  its  district  and  to  transfer  the 
pupils  to  another  school,  and  the  duty  of  said  board  to  provide 
transportation  for  such  pupils  is  the  same  under  said '  provisions 
of  Section  7730  G.  C,  as  found  in  both  of  its  amended  forms. 

Said  section,  as  amended  in  106  O.  L.,  further  provides : 

"When  the  average  daily  attendance  of  any  school  for 
the  preceding  year  has  been  below  ten,  such  school  shall  be 
suspended  and  the  pupils  transferred  to  another  school  or 
schools  when  directed  to  do  so  by  the  county  board  of  educa- 
tion." 

Under  provision  of  said  statute,  as  amended  in  104  O.  L.,  it 
was  made  the  duty  of  the  local  board  of  education  to  suspend  a 
school  in  its  district  and  transfer  the  pupils  to  another  school  or 
schools  as  said  board  might  direct,  when  the  average  daily  attend- 
ance of  such  school  ifor  the  preceding  year  was  below  twelve. 

It  will  be  observed  that  while  the  amended  provision  of  the 
statute,  as  above  quoted,  changes  the  corresponding  provision  of 
said  statute,  as  amended  in  104  O.  L.,  by  reducing  the  minimum 
average  daily  attendance  from  twelve  to  ten,  and  vests  in  the  board 
of  education  of  the  county  school  district,  the  discretion  to  direct 
the  suspension  of  a  school  when  the  average  daily  attendance  for 
the  preceding  year  has  been  below  ten,  said  changes,  insofar  as 
the  question  of  the  authority  or  duty  of  the  local  board  of  educa- 
tion to  provide  for  the  transportation  of  the  pupils  is  concerned, 
are  not  material. 

In  the  opinion  referred  to  in  your  inquiry,  rendered  by  my 

predecessor,  Hon.  Timothy  S.  Hogan,  to  Hon.  Allen  T.  Williamson, 

prosecuting  attorney  of  Washington  county,  under  date  of  Decem- 

her  31,  1914,  the  question  asked  by  Mr.  Williamson  was  as  follows  : 

'IJnder  Sections  7730  and  7731,  General  Code,  where  a 
school  has  been  suspended  because  the  average  daily  attend- 
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ance  during  the  preceding  school  year  was  less  than  twelve,  and 
the.  territory  comprising  said  district  has  been  annexed  to 
contiguous  districts,  is  the  board  of  education  compelled  to 
transport  all  pupils  within  the  suspended  district  regardless 
of  the  distance  they  may  reside  from  the  school  to  which  they 
are  assigned,  or  is  the  board  required  to  transport  only  those 
pupils  residing  in  such  suspended  district  where  they  live  more 
than  two  miles  from  the  school  to  which  they  are  assigned?" 

After  quoting  the  provisions  of  Sections  7730  and  7731  G.  C, 
as  amended  in  104  O.  L.,  at  pages  139  and  140,  and  as  then  in  force, 
Mr.  Hogan  observed  that  under  the  provisions  of  said  Section  7730 
G.  C,  no  reference  is  made  relating  to  or  requiring  conveyance 
when  a  school  is  suspended  because  the  average  daily  attendance 
of  such  school  for  the  preceding  year  was  below  twelve,  and  that 
the  provision  as  to  conveyance  in  said  section  relates  only  to  the 
suspension  of  a  school  by  a  board  of  education  in  the  exercise  of 
its  discretion  under  authority  of  the  provision  contained  in  the  first 
part  of  said  statute. 

Reference  was  made  to  the  provision  of  Section  7731  G.  C, 

in  the  following  language: 

"Said  Section  7731  provides  in  effect  that  in  all  rural  or 
village  school  districts,  where  pupils  live  more  than  two  miles 
from  the  nearest  school  the  board  of  education  shall  provide 
transportation  for  such  pupils  to  and  from  such  schools,  and 
that  transportation  for' pupils  living  less  than  two  miles  from 
the  school  house  by  the  most  direct  public  highway,  shall  be 
optional  with  the  board  of  education." 

In  conclusion  it  was  held  that  when  a  school  has  been  suspended 
because  the  average  daily  attendance  for  the  preceding  year  was 
less  than  twelve,  and  the  territory  comprising  said  district  has  been 
annexed  to  a  contiguous  district,  the  board  of  education  is  compelled 
to  furnish  transportation  to  the  pupils  of  such  suspended  district 
in  accordance  with  the  requirements  of  Section  7731  G.  C.;  in 
other  words,  such  board  is  required  to  furnish  transportation  only 
to  those  pupils  residing  in  such  suspended  district,  who  live  more 
than  two  miles  from  the  school  to  which  they  are  assigned. 

I  concur  in  said  opinion  as  I  think  it  affords  the  proper  construc- 
tion of  the  provisions  of  Section  7730  G.  C,  as  found  in  both  of  its 
amended  forms  when  taken  in  connection  with  the  provisions  of 
Section  7731  G.  C.,  and  lays  down  the  correct  rule  to  be  applied  in 
determining  the  liability  of  the  board  of  education  of  a  rural  or 
village  school  district  to  furnish  transportation  to  pupils  where  a 
school  of  such  district  is  suspended  on  the  order  of  the  county  board 
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of  edncation  acting:  under  the  above  provision  of  Section  7731  G.  C, 
as  amended  in  106  O.  L. 

While  in  the  case  under  consideration  in  said  opinion,  it  appears 
that  after  the  suspension  of  the  school  in  question  the  territory  of 
the  suspended  school  district  was  annexed  to  contiguous  districts, 
it  is  evident  that  this  fact  was  not  material  to  the  conclusion  therein 
reached. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question,  that 
where  the  average  daily  attendance  of  a  school  in  a  rural  school 
district  was  below  ten  for  the  preceding  year,  and  said  school  has 
been  suspended  by  the  board  of  education  of  said  rural  school  dis- 
trict, on  the  order  of  the  board  of  education  of  the  county  school 
district,  directing  such  suspension,  and  the  pupils  of  said  suspended 
district  have  been  assigned  to  another  school  in  the  same  rural  dis- 
trict, or  to  a  public  school  in  another  district,  it  is  the  duty  of  said 
local  board  of  education,  under  the  provision  of  Section  7731  G.  C, 
as  amended  in  104  O.  L.,  140,  to  provide  transportation  for  those 
pupils  only,  residing  in  said  suspended  district,  who  live  more  than 
two  miles  from  the  school  to  which  they  are  assigned. 

The  Ohio  Board  of  Administration  Is  Not  Authorized  to  Sell  In  the 
Open  Market,  Brick  Manufactured  at  Its  Plant  at  Junction  City, 
(A  Penal  Institution),  and  Such  Board  Is  Limited  In  The  Sale 
of  Such  Brick  To  the  State  and  Its  General  Political  Subdivisions 
and  the  Public  Institutions  Owned  and  Controlled  By  the  State 
and  Its  Political  Subdivisions — Specifically:  Sale  of  Brick  to 
Beatrice  and  Kinnear,  Contractors,  Who  Were  Constructing  A 
State  Road,  Can  Not  Be  Construed  As  a  Sale  to  the  State.  See 
Amendment  of  Section  41  of  Article  II,  of  the  Constitution  of 
Ohio,  Adopted  September  3,  1912. 


No.  977— (Opinion  Dated  October  27,  1915.) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  Ohio. 

Dear  Sir:  Under  dates  of  October  4  and  October  23,  1915,  I 
have  two  communications  from  Mr.  H.  M.  Sharp,  chief  highway 
engineer,  relative  to  certain  matters  that  have  developed  in  connec- 
tion with  the  construction  of  the  Lancaster-New  Lexington  road, 
I.  C.  H.,  No.  357,  Section  "I,"  in  Perry  county. 

In  Mr.  Sharp's  first  communication  it  is  stated  that  the  con- 
tractors for  this  road,  Beatrice  &  Kinnear  had  ordered  brick  from 
the  state  brick  plant  at  Junction  City,  Ohio,  under  the  control  of 
the  Ohio  Board  of  Administration,  the  brick  in  question  to  be  used 
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in  the  construction  of  this  road.  It  was  further  stated  that,  in  the 
opinion  of  some  of  the  men  at  the  highway  department,  the  pur- 
chase price  of  the  brick  in  question  must  be  paid  directly  from  the 
highway  department  to  the  Ohio  board  of  administration,  and  that 
the  contractors  could  not  pay  the  Ohio  board  of  administration  di- 
rectly for  the  brick.  Mr.  Sharp  further  stated  that  he  wished  to 
be  advised  as  to  what  arrangements  the  highway  department  should 
make  with  the  Ohio  board  of  administration  in  paying  for  these 
brick;  that  the  contract  was  let  in  the  regular  way;  that  inso- 
far as  he  was  advised,  the  state  highway  department  was  not  in- 
formed at  the  time  the  contract  was  negotiated  with  the  Ohio  board 
of  .administration  for  the  brick  and  that  the  board  of  administra- 
tion is  asking  that  the  state  highway  department  make  payment 
upon  the  brick  delivered  to  the  contractors. 

In  his  communication  of  October  23,  Mr.  Sharp,  in  reply  to 
a  request  for  additional  information,  states  that  the  contract  be- 
tween the  state  highway  department  and  Beatrice  &  Kinnear  re- 
quires the  contractors  to  furnish  the  brick  to  be  used  in  building 
the  road  in  question.  In  other  words,  the  contractors  are  required 
to  do  all  the  work  and  furnish  all  the  materials  for  the  road  in 
question,  and  the  consideration  named  in  their  contract  covers  all 
labor  and  all  materials.  Mr.  Sharp  states  that  the  state  highway 
department  has  no  knowledge  of  any  arrangement,  either  verbal  or 
written,  with  the  board  of  administration,  for  the  purchase  of  brick 
for  the  road  in  question,  and  that  the  contractors  were  not  given 
permission  to  purchase  brick  from  the  board  of  administration  upon 
the  understanding  that  the  same  should  be  charged  to  and  paid  by 
the  state  highway  department,  and  that  the  cost  of  the  brick  should 
be  deducted  from  the  contract  price,  whii^h  would  otherwise  be  pay- 
able to  the  contractors.  It  is  further  stated  that  the  state  high- 
way department  has  not  placed  with  the  board  of  administration 
an  order  for  any  brick  to  be  delivered  to  Beatrice  &  Kinnear  for 
use  on  the  road  in  question. 

I  am  informed  by  an  employe  of  the  Ohio  board  of  adminis- 
tration that  the  board  received  an  order  for  the  brick  in  question 
from  some  inspector  or  other  employe  of  the  state  highway  depart- 
ment, and  that  an  inspector,  claiming  to  represent  the  state  high- 
way department,  inspected  the  brick  in  question,  at  the  state  brick 
plant  at  Junction  City,  Ohio.  There  is  no  claim  made,  however,  so 
far  as  I  have  been  able  to  learn,  that  the  state  highway  commis- 
sioner or  any  of  his  deputies  authorized  or  knew  of  the  order  in 
question,  or  directed  the  inspection  made  at  the  plant.    I  am  in- 
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formed  by  the  contractors  that  the  brick  in  question,  about  ninety 
thousand,  have  been  shipped  to  and  delivered  upon  the  site  of  the 
improvement  and  that  the  concrete  base  has  been  laid,  so  that  the 
removal  of  these  brick  and  the  delivery  of  other  brick  would  be  a 
somewhat  difficult  operation. 

The  facts  above  set  forth  raise  a  question  as  to  the  right  of 
the  Ohio  board  of  administration  to  produce,  through  convict  labor, 
and  sell  paving  brick  and  other  similar  materials.  A  well-nigh 
identical  question  was  passed  upon  by  my  predecessor,  Hon.  Tim- 
othy S.  Hogan,  in  an  opinion  rendered  to  the  Ohio  board  of  admin- 
istration on  August  27,  1913,  and  found  at  page  989  of  the  attor- 
ney general's  report  for  that  year. 

The  question  passed  upon  in  that  opinion  was  as  to  the  right 
of  the  board  of  administration,  under  Section  2235-1  G.  C,  to  pro- 
duce and  sell,  through  convict  labor,  road  building  and  other  similar  . 
materials  in  the  open  market.  Section  2235-1  G.  C,  (102  O.  L.,  106) 
provides  that  the  board  of  managers  of  the  Ohio  Penitentiary,  to 
whose  powers  the  Ohio  board  of  administration  is  successor,  should 
erect  certain  buildings  and  equip  the  same  for  the  manufacturing 
and  production  of  crushed  stone  and  the  preparation  of  road  build- 
ing and  ballasting  materials  to  be  sold  in  the  open  market. 

It  was  held  that  this  statute,  insofar  as  it  sought  to  authorize 
the  sale  of  convict-made  articles  in  the  open  market,  was  rendered 
inoperative  by  the  amendment  of  Section  41  of  Article  II  of  the 
constitution  of  Ohio,  adopted  September  3,  1912,  which  amend- 
ment reads  as  follows : 

"Laws  shall  be  passed  providing  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  penal  insti- 
tutions and  reformatories  in  the  state;  and  no  person  in  any 
such  penal  institution  or  reformatory  while  under  sentence 
thereto,  shall  be  required  or  allowed  to  work  at  any  trade, 
industry  or  occupation,  wherein  or  whereby  his  work,  or  the 
product  or  profit  of  his  work,  shall  be  sold,  farmed  out,  con- 
tracted or  given  away;  and  goods  made  by  persons  under 
sentence  to  any  penal  institution  or  reformatory  without  the 
state  of  Ohio,  and  such  goods  made  within  the  state  of  Ohio, 
excepting  those  disposed  of  to  the  state  or  any  political  sub- 
division thereof  or  to  any  public  institution  owned,  managed 
or  controlled  by  the  state  or  any  political  sub-division  thereof, 
shall  not  be  sold  within  this  state  unless  the  same  are  con- 
spicuously marked  "prison  made."  Nothing  herein  contained 
shall  be  construed  to  prevent  the  passage  of  laws  providing 
that  convicts  may  work  for,  and  that  the  products  of  their 
labor  may  be  disposed  of  to,  the  state  or  any  political  sub- 
division thereof,  or  for  or  to  any  public  institution  owned  or 
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managed  and  controlled  by  the  state  or  any  political  sub- 
division, thereof." 

I  concur  in  the  opinion  expressed  by  my  predecessor  upon  the 
facts  presented  to  him,  and  it  is  my  opinion  that  under  the  consti- 
tutional amendment  referred  to  above,  the  Ohio  board  of  adminis- 
tration is  not  authorized  to  sell,  in  the  open  market,  brick  manu- 
factured at  its  plant  at  Junction  City,  and  that  it  is  limited  in  the 
sale  of  such  brick  to  the  state  and  its  several  political  subdivisions 
and  the  public  institutions  owned,  managed  or  controlled  by  the 
state  and  its  political  subdivisions. 

It  remains  to  determine  whether  the  sale  referred  to  in  Mr. 
Sharp's  communication  is  a  sale  in  the  open  market  or  a  sale  to 
the  state.  Inasmuch  as  the  contract  between  the  state  highway  de- 
partment and  Beatrice  &  Kinnear,  contractors,  requires  the  latter 
to  furnish  all  the  materials  for  the  road  in  question,  I  am  of  the 
opinion  that  the  sale  in  question  can  not  be  regarded  as  a  sale  to 
the  state,  but  must  be  regarded  as  a  sale  in  the  open  market,  and 
that  such  sale  is  prohibited  by  Section  41  of  Article  II  of  the  con- 
stitution of  Ohio.  I  am  further  of  the  opinion  that  to  sanction  an 
arrangement  by  which  a  contractor  required  to  furnish  road  build- 
ing materials  might  purchase  the  same  from  the  Ohio  board  of 
administration  and  have  the  materials  billed  to  the  state  highway 
department,  the  state  highway  department  to  deduct  the  contract 
price  thereof  from  the  amount  due  the  contractor  and  pay  the  same 
to  the  Ohio  board  of  administration,  would  be  illegal  and  a  manifest 
effort  to  avoid  the  effect  of  the  constitutional  provisions  above 
quoted,  and  that  such  an  arrangement  should  not  be  sanctioned  by 
your  department. 

In  other  words,  under  the  facts  set  forth  by  you,  the  Ohio 
board  of  administration  is  without  authority  to  sell  the  brick  in 
question  to  the  contractors,  Beatrice  &  Kinnear,  for  the  reason 
that  such  sale  would  be  a  sale  in  the  open  market  and  not  a  sale  to 
the  state,  and,  therefore,  in  violation  of  Section  41  of  Article  II  of 
the  constitution  of  Ohio.  Furthermore,  your  department  should 
not  make  itself  a  party  to  any  arrangement  designed  to  circumvent 
the  constitutional  provisions  in  question  and  should  not  recognize 
any  contract  between  the  Ohio  board  of  administration  and  Beatrice 
&  Kinnear  by  the  terms  of  which  the  latter  are  to  purchase  brick 
from  the  former,  the  brick  to  be  billed  to  you  and  paid  for  by  your 
department,  and  the  cost  thereof  deducted  from  any  sums  due  to 
the  contractors. 
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I  understand  from  the  contractors  that  they  have  been  notified 
by  the  Ohio  board  of  administration  not  to  lay  the  brick  in  ques- 
tion until  this  matter  is  determined  and  that  they  do  not  intend  to 
lay  the  brick  until  advised  that  the  board  of  administration  can 
lawfully  sell  the  same  to  them  and  will,  if  advised  that  no  such  right 
exists,  remove  the  brick  in  question  and  purchase  other  brick  from 
private  manufacturers. 

Corporations  Organized  in  Ohio  and  Engaged  Solely  in  the  Business 
of  Manufacturing  as  Coal  Mining  and  Quarrying,  May  Dispose  of 
Their  Securities  Without  Having  Same  Certified  (Section  6373-14 
and  6373-16,  G.  C.) ;  But  Said  Corporations,  or  Their  Agents,  Must 
Secure  a  License  Under  Blue  Sky  Law  Before  They  Can  Lawfully 
SeD  Such  Securities. 


No.  942— (Opinion  Dated  October  16,  1915). 

Honorable  A.  L.  Duff,  Prosecuting  Attorney,  Port  Clinton,  Ohio. 

Dear  Sir: — I  have  your  letters  of  September  15th  and  23rd, 
1915,  in  which  you  call  my  attention  to  the  provisions  of  the  Blue 
Sky  Law,  and  request  my  opinion  as  to  whether  or  not  a  corporation 
organized  under  the  laws  of  Ohio,  owning  property  in  Ohio,  and 
which  is  engaged  solely  in  manufacturing,  mining  and  quarrying, 
"may  sell  its  securities  without  filing  application  with  the  'com- 
missioner,' and  may  such  securities  be  sold  by  agents  who  have  not 
been  licensed  under  this  act." 

I  assume,  in  answering  your  questions,  that  the  mining  re- 
ferred to  as  a  part  of  the  business  of  the  corporation  is  coal  mining. 

Section  6373-14  of  the  General  Code  (Section  14  of  the  Blue 
Sky  Law),  so  far  as  applicable,  is  as  follows: 

"For  the  purpose  of  organizing  or  promoting  any  com- 
pany, or  assisting  in  the  flotation  of  the  securities  of  any  com- 
pany after  organization,  no  issuer  or  underwriter  of  such 
securities  and  no  person  or  company  for  or  on  behalf  of  such 
issuer  or  underwriter  shall,  within  this  state,  dispose  or  at- 
tempt to  dispose  of  any  such  security  until  such  commissioner 
shall  issue  his  certificate  as  provided  in  Section  6373-16  of 
the  General  Code,  which  shall  not  be  done  until,  together  with 
a  filing  fee  of  five  dollars,  there  be  filed  with  the  commis- 
sioner the  application  of  such  issuer  or  underwriter  for  the 
certificate  provided  for  in  Section  6373-16,  General  Code,  and, 
in  addition  to  the  other  information  hereinbefore  required 
by  paragraphs  (a),  (b),  (c)  and  (d),  of  Section  6373-9  of 
the  General  Code,  the  following: 

This  section  shall  not  apply  where  *  *  *  the  securi- 
ties are  those  of  a  common  carrier  or  of  a  company  organized 
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under  the  laws  of  this  state  and  engaged  principally  in  the 
business  of  manufacturing,  transportation,  coal-mining,  ox 
quarrying,  and  the  whole  or  a  part  of  the  property  upon  which 
such  securities  are  predicated  is  located  in  this  state.    *    *     *'' 

Section  6373-16,. as  amended.  Vol.  106  O.  L.,  363,  provides  as 
follows : 

"Said  commissioner  shall  have  power  to  make  such  exam- 
ination of  the  issuer  of  the  securities,  or  of  the  property  nanaed 
in  the  two  next  preceding  sections,  at  any  time,  both  before 
and  after  the  issuance  of  the  certificate  hereinafter  provided 
for,  as  he  may  deem  advisable.  *  *  *  And  if  it  shall 
appear  that  the  law  has  been  complied  with,  and  that  the 
business  of  the  applicant  is  not  fraudulently  conducted,  and 
that  the  proposed  disposal  of  such  securities  or  other  property 
is  not  on  grossly  unfair  terms,  and  that  the  issuer  or  vendor 
is  solvent,  upon  the  payment  of  a  fee  of  ten  dollars,  the  com- 
missioner shall  issue  his  certificate  to  that  effect,  authorizing 
such  disposals.  But  if  it  shall  not  affirmatively  appear  he  shall 
so  notify  the  applicant,  in  writing,  and  of  his  refusal  to  issue 
such  certificate.     *     *     *     *" 

« 

The  securities  of  an  Ohio  corporation  engaged  principally  in 
the  business  of  manufacturing,  coal  mining  or  quarrying  are  spe- 
cifically exempted  from  the  requirements  of  said  Section  6373-14, 
and  there  is  no  requirement  that  such  securities  be  certified  by  the 
commissioner  of  the  Blue  Sky  Law,  as  provided  in  Section  6379-16 
of  the  General  Code  before  the  same  can  be  disposed  of. 

Two  distinct  methods  or  means  of  control  have  been  adopted 
by  the  Ohio  Blue  Sky  Law  in  seeking  to  regulate  the  sale  of  "securi- 
ties": First,  by  requiring  dealers  in  certain  securities  to  be 
licensed;  second,  by  requiring  the  certification'  of  certain  of  the 
securities  to  be  sold.  From  the  fact  that  the  securities  of  a  corpo- 
ration are  exempted  from  the  necessity  of  certification,  it  does  not, 
however,  necessarily  follow  that  the  same  may  be  disposed  of  in 
Ohio  by  an  unlicensed  dealer. 

Section  6373-1,  which  prescribes  generally  who  shall  be 
licensed,  is  as  follows: 

"Except  as  otherwise  provided  in  this  act,  no  dealer  shall, 
within  this  state,  dispose  or  offer  to  dispose  of  any  stock, 
stock  certificates,  bonds,  debentures,  collateral  trust  certifi- 
cates or  other  similar  instruments  (all  hereinafter  termed 
'securities')  evidencing  title  to  or  interest  in  property,  issued 
or  executed  by  any  private  or  quasi-public  corporation,  co- 
partnership or  association  (except  corporations  not  for  profit,) 
or  by  any  taxing  subdivision  of  any  other  state,  territory. 
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province  or  foreign  government,  without  first  being  licensed 
so  to  do  as  hereinafter  provided." 

Under  the  provisions  of  Section  6373-2  of  the  General  Code 

certain  securities  are  exempted  and  may  be  sold  by  an  unlicensed 

dealer.    The  securities  under  consideration,  however,  do  not  fall 

within  any  of  the  exceptions  set  forth  in  said  Section  6373-2.     The 

same  section  defines  the  term  "dealer"  as  follows: 

"The  term  'dealer,'  as  used  in  this  act,  shall  be  deemed 
to  include  any  person  or  company,  except  national  banks,  dis- 
posing, or  offering  to  dispose,  of  any  such  securities,  through 
agents  or  otherwise,  and  any  company  engaged  in  marketing 
or  the  flotation  of  its  own  securities  either  directly  or  through 
agents  or  underwriters  or  any  stock-promotion  scheme  what- 
soever, except  *  *  *  *"  (here  follows  a  list  of  certain 
described  persons  and  corporations  selling  securities,  who  are 
excepted  from  the  definition  of  the  term  "dealer,"  above  quoted. 

The  corporation  under  consideration  cannot  fall  within  any 
of  these  defined  exceptions  unless  under  the  language  of  excep- 
tion (f ) : 

*  *  "where  the  disposal,  in  good  faith  and  not  for  the 
purpose  of  avoiding  the  provisions  of  this  act,  is  made  for  the 
sole  account  of  the  issuer,  without  any  commission,  and  at 
a  total  expense  of  not  more  than  two  percentum  of  the  pro- 
ceeds realized  therefrom,  plus  five  hundred  dollars,  and  where 
no  part  of  the  issue  to  be  disposed  of  is  issued,  directly  or  in- 
directly, in  payment  for  patents,  services,  good  will,  or  for 
property  not  located  in  this  state ;  provided  that    *    *    *" 

Unless,  therefore,  the  corporation  proposes  to  sell  its  stock 
upon  the  terms  and  conditions  described  in  the  language  j  ust  quoted 
it  cannot  escape  the  definition  of  the  word  "dealer"  as  used  in 
the  act. 

I  therefore  advise  you  that  a  corporation  organized  in  Ohio 
and  engaged  solely  in  the  business  of  manufacturing  or  coal  mining 
and  quarrying  may  dispose  of  its  securities  without  the  necessity 
of  having  the  same  certified  under  the  provisions  of  Sections  6373- 
14  and  6373-16  of  the  General  Code(  Sections  14  and  16  of  the  Blue 
Sky  Law) ,  but  that  said  corporation  or  any  agent,  in  order  to  law- 
fully dispose  of  said  securities  in  Ohio  must  secure  a  dealer's  license 
in  accordance  with  the  conditions  and  requirements  of  the  Blue 
Sky  Law. 
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Where  a  Board  of  Education  Leases  Land  for  School  Purposes  and 
Erects  a  School  Building  Thereon,  Said  Building  May  be  Removed 
on  Expiration  of  the  Lease— If  Board  Desires  to  Dispose  of  the 
Building  at  Public  Sale,  Such  Sale  and  Removal  Should  be  Made 
Before  it  Surrenders  the  Land  to  the  Lessor. 


No.  962— (Opinion  dated  October  22,  1915.) 

Hon.  Frank  W.  Miller,  Superintendent  of  Public  Instruction,  Colum- 
bus, Ohio. 

Dear  Sir:     I  have  your  letter  of  October  2,  1915,  as  follows: 

"On  the  10th  day  of  January,  1862,  a  contract  was  entered 
into  between  the  board  of  education  of  Chesterfield  townsiiip, 
Fulton  county,  Ohio,  and  George  P.  Clark,  of  same  place.  The 
contract  reads  as  follows: 

'Article  of  agreement  made  this  10th  day  of  Jan- 
uary, 1862,  by  and  between  the  board  of  education  of  Ches- 
tei-field  township,  Fulton  county,  Ohio,  and  George  P.  Clark 
of  same  place. 

The  said  George  P.  Clark  hereby  agrees  to  lease  for 
the  time  the  said  board  of  education  shall  desire  to  use 
it  the  (description  of  land),  for  the  sum  of  ten  dollars, 
the  receipt  of  which  is  hereby  acknowledged,  for  a  school 
house  site.  To  have  and  to  hold  said  premises  with  the 
appurtenances  unto  the  said  board  of  education  and  their 
successors  in  office  during  the  occupancy  of  said  premises 
by  said  board  of  education. 

George  P.  Clark. 
Attest:  A.  C.  Hough,  D.  C.  Gillis.' 

'*Query — The  board  of  education,  under  the  terms  of 
this  lease,  wishes  to  remove  the  school  building  which  stands 
upon  the  above  mentioned  land.  Can  it  dispose  of  the  building 
at  public  sale  before  returning  the  land  to  the  owner?" 

While  your  letter  does  not  so  state,  it  will  be  assumed  that  the 
school  building  in  question  was  erected  subsequent  to  the  making 
of  the  contract  aforesaid,  upon  the  lands  therein  described,  by  the 
board  of  education  named  in  said  contract. 

It  is  a  familiar  rule  of  the  law,  that  whatever  becomes  fixed 
to  the  realty  thereby  becomes  necessary  to  the  freehold  and  cannot 
be  severed  therefrom  without  the  consent  of  the  owner  of  the 
realty.  In  other  words,  personal  property  which  becomes  fixed  to 
realty  thereby  loses  its  character  as  i>ersonal  proi>erty  and  becomes 
realty,  and  cannot  be  severed  therefrom  without  the  consent  of 
the  owner,  or,  under  some  express  agreement,  whereby  it  is  to  be 
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removed  at  the  end  of  the  term  of  the  lease.  In  the  case  pre- 
sented, there  being  no  such  condition  in  the  contract,  and  the  school 
building  in  question  being  affixed  to  the  land,  it  cannot  be  removed 
without  the  consent  of  the  owner  of  the  realty,  unless  it  comes 
within  some  exception  to  the  general  rule  above  stated. 

There  are  four  exceptions  to  this  general  rule,  as  follows : 

1.  Additions  made  by  the  tenant  in  the  aid  of  his  trade, 
called  "trade  fixtures." 

2.  Additions  for  ornament  or  more  convenient  use  of  the 
premises. 

3.  Additions  made  under  contract  with  right  of  removal. 

4.  Additions  removable  by  statute. 

19  Cyc.  1065. 

The  only  exception  to  said  rule  which  may  be  applied  in  this 
case  is  that  which  is  recognized  in  favor  of  what  is  termed  "trade 
fixtures."  As  to  such  fixtures,  although  they  may  be  securely 
fastened  to  the  realty,  they  continue  as  the  personal  property  of 
the  lessee  and  may  be  removed  by  him  at  the  end  of  the  term  of 
the  lease,  if  such  removal  can  be  effected  without  material  injury 
to  the  freehold. 

It  is  said  by  the  court  in  142  XL  S.,  416,  that : 

"Whatever  is  affixed  to  the  land  for  the  purposes  of  trade, 
whether  it  be  made  of  brick  or  wood,  is  removable  at  the  end 
of  the  term.  Indeed,  it  is  difficult  to  conceive  that  any  fixture, 
however  solid,  permanent  or  closely  attached  to  realty,  placed 
there  for  the  sole  purpose  of  trade,  may  not  be  removed  at  the 
end  of  the  term." 

It  was  held  in  Wagner  vs.  Railroad  Company,  22  O.  S.,  563, 

that: 

"Stone  piers  built  by  a  railroad  company  as  a  part  of  its 
railroad,  on  lands  over  which  it  has  acquired  the  right-of-way 
for  its  road,  do  not,  though  firmly  imbedded  in  the  earth,  be- 
come the  property  of  the  owner  of  the  lands  as  a  part  of  the 
realty  and,  on  the  purpose  of  completing  the  railroad  being 
abandoned,  the  company  may  remove  such  structures  as  per- 
sonal property." 

The  courts  are  extremely  liberal  in  their  interpretation  of  what 
constitutes  "trade  fixtures,"  and  in  their  application  of  the  rights 
of  the  tenant  to  remove  the  same  at  the  end  of  his  term.  It  is 
observed  by  Ewell  on  Fixtures,  page  157,  that: 
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"In  determining  what  is  a  trade  within  the  meaning  of 
the  rule  in  question,  the  word  is  not  used  is  a  strict  and  literal 
signification,  but  in  a  very  liberal  sense  and  has  been  extended 
to  include  various  occupations  having  an  affinity  or  resemblance 
to  trade,  though  hardly  included  in  the  usual  definitions  of  that 
term." 

The  references  above  noted  are  made  by  way  of  explanation 
to  the  observations  of  the  court  in  the  case  of  Wittenmeyer  vs. 
The  Board  of  Education  of  Brooklyn,  Ohio,  10  G.  C,  119,  wherein 
it  is  held: 

"A  building  erected  upon  leased  land  by  a  lessee  for  use 
as  a  school  house,  is,  as  to  the  right  of  removal,  governed  by  the 
same  rules  of  law  which  govern  in  the  case  of  buildings  erected 
by  a  lessee  for  the  purposes  of  trade." 

Without  attempting  to  quote  in  full  the  remarks  of  the  court  in 
this  case,  it  is  sufficient  to  say  that  it  is  there  held  that  the  board 
of  education,  as  lessee,  had  the  right  to  remove  a  school  building 
which  it  had  erected  upon  the  premises  leased  because  the  same, 
as  a  trade  fixture,  came  within  that  exception  to  the  general  law. 

I  therefore  hold,  upon  the  authority  of  this  case,  that  under 
the  agreement  aforesaid,  the  board  of  education  may  remove  said 
building,  but  if  it  desires  to  dispose  of  the  same  at  public  sale,  such 
sale  and  removal  should  be  made  before  it  surrenders  the  land  ta 
the  lessor. 

A  Man  and  His  Children  Living  in  Brown  County  Were  Bitten  By  a 
Dog  Afflicted  With  Rabies ;  They  Took  Treatment  at  Columbus ; 
Subsequently  Presented  Bills  to  the  Brown  County  Commission- 
ers for  the  Charges  for  Treatment — ^Under  Section  5852,  G.  C, 
Found  in  Vol.  99,  O.  L.,  Page  82,  the  Payment  of  This  Claim  Is 
Within  the  Discretion  of  the  Board  of  County  Commissioners — 
Vide  State  vs,  Wiehle,  78,  O.  S.,  41,  and  Cases  There  Cited, 


No.  964— (Opinion  Dated  October  23,  1915.) 

Hon.  John  M.  Markley,  Prosecuting  Attorney,  Georgetown,  Ohio. 

Dear  Sii::    Permit  me  to  acknowledge  receipt  of  your  request 

for  an  opinion  relative  to  the  payment  of  a  bill  for  medical  services 

incurred  on  account  of  being  bitten  by  a  dog  afflicted  with  rabies, 

your  letter  being  as  follows : 

"Some  time  ago  a  man  and  his  children,  living  in  this 
county,   were  bitten  by  a  dog  afflicted  with   rabies.     They 
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took  treatment  at  Columbus  and  some  time  ago  presented  to 
the  commissioners  of  this  county  bills  for  said  treatment  aggre- 
gating $500.00.  These  bills  are  presented  under  Sections  5851 
and  5852  of  the  General  Code  of  Ohio. 

"Upon  the  authority  of  General  Hogan's  opinion  as  found 
at  page  1163  of  the  attorney  general's  report  of  the  year  1913, 
1  have  advised  the  commissioners  that  the  question  of  pay- 
ment of  these  bills  is  purely  discretionary  with  them.  The 
parties  presenting  the  bills  are  reputed  to  be  worth  from  ten 
to  fifteen  thousand  dollars. 

"Kindly  advise  me  at  once  whether  they  are  within  their 
rights  in  refusing  to  pay  these  bills." 


Section  5852  of  the  General  Code,  which  provides  for  the  pay- 
ment of  the  claims  to  which  you  refer,  is  as  follows : 

"The  county  commissioners  not  later  than  the  third  regu- 
lar meeting,  after  it  is  so  presented,  shall  examine  such 
account,  and,  if  found  in  whole  or  part  correct  and  just,  may 
order  the  payment  thereof  in  whole  or  in  part,  out  of  the 
general  fund  of  the  county ;  but  a  person  shall  not  receive  for 
one  injury  a  sum  exceeding  five  hundred  dollars." 

The  section  above  quoted  is  a  part  of  an  act  passed  April  9, 
1908,  entitled  "An  act  to  provide  for  the  protection  of  persons  in- 
jured by  a  mad  dog,"  and  as  found  in  Vol.  99  O.  L.,  page  82.  That 
portion  of  the  original  act  which  now  appears  in  the  section  above 
quoted  provided  as  follows: 

"The  county  commissioners  shall  within  a  reasonable  time, 
and  not  later  than  the  third  regular  meeting  after  the  pre- 
sentation of  said  verified  account  as  aforesaid,  examine  the 
same,  and.  if  found  in  whole  or  in  part  correct  and  just,  may 
in  their  discretion  order  the  payment  thereof,  or  such  parts 
as  they  may  have  found  in  their  judgment  correct  and  just, 
to  be  paid  out  of  the  general  fund  of  the  county ;  but  no  person 
shall  receive  for  any  one  injury  under  this  act  a  sum  exceeding 
five  hundred  dollars." 

In  your  letter  you  state  that  upon  the  authority  of  General 
Hogan's  opinion,  found  at  page  1163  of  the  attorney  general's  re- 
port, of  the  year  1913,  you  have  advised  the  commissioners  that 
the  payment  of  the  bills  in  the  case  under  consideration  is  purely 
discretionary. 

It  is  sufficient  to  say  that  I  am  in  harmony  with  said  opinion, 
and  hold  that  the  payment  of  such  claims,  under  the  provision  of 
said  Section  5852,  as  above  quoted,  is  discretionary  with  the  board 
of  county  commissioners.    This  conclusion  is  reached  because:    (1) 
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The  language  of  said  Section  5852,  authorizing  such  payment,  is 
ordinarily  to  be  construed  as  permissive ;  and  (2)  because  said  law 
in  its  original  form,  as  hereinbefore  quoted,  expressly  provided  that 
the  commissioners,  "in  their  discretion,"  may  order  the  payment 
thereof.  The  revision  of  this  law  by  the  codifying  commission  and 
the  omission  of  the  phrase  just  quoted,  wnen  considered  in  connec- 
tion with  the  law  as  it  now  stands,  does  not  make  it  manifest  that 
the  legislature  intended  any  change  in  its  application  or  construction 
in  this  regard. 

It  follows,  therefore,  under  the  familiar  rules  of  interpretation 
of  revised  laws,  that  the  same  construction  must  be  given  this  law 
now  as  obtained  before  its  revision.  State  vs.  Wiehle,  78  O.  S.,  41, 
and  cases  there  cited. 

Upon  these  considerations,  I  therefore  hold  that  the  payment 
of  claims  under  Section  5852,  supra,  is  within  the  discretion  of  the 
board  of  county  commissioners. 


PUBLIC  UTILITIES  COMMISSION 


No.  628—111  the  Matter  of  the  Application  of  The  Girard  Water 
Company  of  Girard,  Ohio,  to  The  Public  Utilities  Commission  of 
Ohio  for  Approval  of  the  Issue  of  $5,000  Bonds.  Prayer  Granted. 


(November  1,  1915.) 

The  Girard  Water  Company,  a  corporation  duly  orgranized 
and  existing:  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio 
and  engaged  in  furnishing  water  in  the  village  of  Girard,  Ohio, 
having,  on  the  fifth  day  of  October,  1916,  filed  its  application  ask- 
ing for  the  consent  and  authority  of  this  commission  for  the  issue 
of  its  first  mortgage,  five  per  cent  bonds,  maturing  in  1934,  of 
the  principal  sum  of  five  thousand  dollars,  the  proceeds  to  be  used 
for  the  purchase  of  real  estate,  the  purchase  and  installation  of 
three  additional  pumps  and  connections,  the  drilling  of  three 
wells  and  the  purchase  and  installation  of  1,050  feet  of  additional 
six-inch  mains,  1,600  feet  of  additional  four-inch  mains  and  six 
additional  fire  hydrants,  and  the  time  for  hearing  said  matter 
having  been  fixed  for  Wednesday,  October  20,  1915,  at  two  o'clock 
p.  m.,  and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  having  been  heard  on  said  day  and  the  further 
consideration  thereof  continued  from  day  to  day,  the  same  came 
on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits,  and  being  fully  advised  in  the  premises, 
and  it  appearing  that  the  proceeds  of  said  bonds  are  to  be  used 
for  the  acquisition  of  property,  to  be  used  and  useful  for  the 
prosecution  of  applicant's  corporate  purposes,  and  the  construc- 
tion, completion,  extension  and  improvement  of  applicant's  facili- 
ties, the  commission  is  satisfied  that  the  prayer  of  said  applica- 
tion should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Girard  Water  Company  be,  and  it 
thereby  is  authorized  to  issue  its  first  mortgage,  five  per  cent 
bonds,  maturing  in  1934,  of  the  principal  sum  of  five  thousand 
dollars  ($5,000),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable,  but  for  not  less  than  eighty  (80)  per  centum  of 
the  par  value  thereof,  it  being  the  opinion  and  finding  of  the  com- 

121 


122  Department  Reports 

mission  that  the  money  to  be  secured  by  the  issue  of  said  bonds 
is  reasonably  required  for  the  proper  purposes  of  said  corpora- 
tion.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  be,  by  said  The  Girard  Water  Company,  devoted  to  and 
used  for  the  following  purposes,  and  no  other,  to-wit : 

The  purchase  and  installation  of : 

Luitweiler  deep  well  pump  No.  1004. $600.00 

Luitweiler  deep  well  pump  No.    703 400.00 

Deming  deep  well  pump 300.00 

Pump  connections  150.00 

Extending  six-inch  cast  iron  mains  south 
from  Wilson  avenue  to  Crumlin  avenue 
and  installation  of  two  fire  hydrants  there- 
on, 1,050  feet  mains 700.00 

Extending  four-inch  cast  iron  mains,  Crumlin 
avenue  from  St.  Clair  avenue  east  a  dis- 
tance of  528  feet ;  Maple  avenue  from  State 
street  east  528  feet;  Morris  avenue  east 
from  State  street  400  feet;  Main  street 
east  to  Ward  avenue  150  feet  and  installa- 
tion of  four  fire  hydrants  thereon,  1,600 

feet  mains 800.00 

Six  fire  hydrants  200.00 

Purchase  of  real  estate  designated  as  Shannon  well 

site  300.00 

Drilling  three  11-inch  wells,  150  feet  deep 675.00 

It  is  further 

Ordered,  That  said  The  Girard  Water  Company  make  veri- 
fied report  to  this  commission  as  follows:  Upon  the  issue  of 
said  bonds,  or  any  part  thereof,  the  fact  of  such  issue,  the  terms 
and  conditions  of  sale  and  the  amounts  realized  therefrom,  which 
shall  be  the  highest  price  obtainable,  but  not  less  than  eighty  (80) 
percentum  of  the  par  value  thereof;  on  or  before  the  fifteenth 
day  of  January,  1916,  for  the  period  ending  December  31,  1915, 
and  thereafter  at  quarterly  intervals,  the  disposition  and  use 
made  of  the  proceeds  of  said  bonds,  setting  forth  in  reasonable 
detail  the  purposes  for  which  said  proceeds  have  been  expended, 
such  reports  to  be  made  until  all  of  said  bonds  have  been  issued 
and  disposed  of  and  all  the  proceeds  thereof  expended  pursuant  to 
the  terms  and  conditions  of  this  order. 
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No.  495— Gabriel  Masi,  et  aL,  Citizens  of  East  Youngstown,  Ohio, 
Coupblnants,  Versus  The  Baltimore  and  Ohio  Raib*oad  Com- 
pany, Defendant.    Order  Modified. 


(October  28,  1916.) 

This  matter  this  day  coming  on  to  be  heard  upon  the  appli- 
cation of  the  defendant,  The  Baltimore  and  Ohio  Railroad  Com- 
pany, for  a  rehearing,  and  the  commission  being  fully  advised  in 
the  premises,  grants  the  said  rehearing,  and  upon  due  considera- 
tion, upon  the  consent  of  the  complainants  and  the  direction  of 
the  council  of  the  village  of  East  Youngstown,  Ohio,  by  resolu- 
tion duly  passed,  modifies  its  order  made  herein,  in  the  follow- 
ing respects,  but  not  otherwise,  so  as  to  read  as  follows : 

"Ordered,  That  defendant,  the  said  The  Baltimore  and 
Ohio  Railroad  Company,  within  thirty  days  from  the  date  of 
the  receipt  of  this  order,  shall  cause  such  of  its  regular  trains 
carrying  passengers,  and  not  less  than  one  thereof  each  way, 
if  so  many  are  run,  daily,  Sundays  excepted,  to  stop  at  said 
village  of  East  Youngstown,  Ohio,  and  at  the  location  of  the 
depot  of  said  company,  hereinafter  ordered  to  be  provided  and 
maintained,  for  a  time  sufficient  to  receive  and  let  off  passen- 
gers.   It  is  further 

"Ordered,  That  defendant,  said  The  Baltimore  and  Ohio 
Railroad  Company,  shall  furnish  and  provide  reasonably  ade- 
quate service  facilities  to  said  village  of  East  Youngstown, 
and  to  the  inhabitants  thereof,  and  shall  provide  and  main- 
tain a  combination  depot  building  with  adequate  waiting  room 
for  the  accommodation  of  passengers  and  a  suitable  and  ade- 
quate room  for  the  receipt,  handling  and  delivery  of  freight. 
It  is  further 

"Ordered,  That  the  construction  of  such  building,  or 
buildings,  shall  be  commenced  on  or  before  thirty  days  from 
the  date  of  the  receipt  of  this  order,  and  completed  on  or 
before  the  first  day  of  January,  1916." 

No.  367 — ^Clarissa  Co€k  Moor,  by  Moor  Brothers,  Agents,  Com- 
plainants, Versus  The  Ohio  Electric  Railway  Company,  Defend- 
ant. 


(October  29,  1915.) 

This  matter  came  on  to  be  heard  upon  the  complaint  of 
Clarissa  Cook  Moor,  the  owner  of  several  farms  located  adjacent 
to  defendant's  line  of  railway  near  Toledo,  alleging  the  necessity 
for  the  delivery  by  defendant  of  shipments  of  milk,  originating  at 
complainant's  said  farms,  at  South  street,  in  the  city  of  Toledo, 
instead  of  at  defendant's  freight  depot,  known  as  the  Terminal 
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station,  in  said  city,  and  defendant's  answer  thereto,  and  the  com- 
mission, being  fully  advised  in  the  premises,  finds  that  public 
necessity  and  convenience  do  not  require  the  establishment  of  a 
station  upon  defendant's  line  for  the  delivery  of  milk  in  cans 
in  said  city  of  Toledo  except  as  defendant's  regularly  established 
freight  station,  which  is  conveniently  located  for  such  purpose. 
It  is,  therefore. 

Ordered,  That  this  case  be,  and  it  hereby  is  dismissed. 

No.  272 — ^The  Star  Furnace  Company,  Complainant,  Versus  The 
Baltimore  and  Ohio  Southwestern  Railroad  Company,  Defendant. 
Dismissed. 


(October  29,  1915.) 

It  appearing  that  defendant's  tariff  carrying  the  rates  and 
charges  herein  complained  against  has  been  withdrawn,  this  case 
hereby  is  dismissed  without  prejudice. 

No.  273 — ^The  Globe  Iron  Company,  Complainant,  Versus  The  Bal- 
timore and  Ohio  Southwestern  Railroad  Company,  Defendant. 
Dismissed. 


(October  29,  1915.) 

It  appearing  that  defendant's  tariff  carrying  the  rates  and 
charges  herein  complained  against  has  been  withdrawn,  this  case 
hereby  is  dismissed  without  prejudice. 

No.  274 — ^The  Jackson  Iron  and  Steel  Company,  Complainant. 
Versus  The  Baltimore  and  Ohio  Southwestern  Railroad  Company* 
Defendant.    Dismissed. 


(October  29,  1915.) 

It  appearing  that  defendant's  tariff  carrying  the  rates  and 
charges  herein  complained  against  has  been  withdrawn,  this  case 
hereby  is  dismissed  without  prejudice. 


The  foregoing  cases  were  simultaneously  filed  with  the  com- 
mission when  the  B.  &  O.  S.-W.  R.  R.  Co.  on  or  about  June  29, 
1915,  filed  a  tariff  carrying  charges  for  spotting  service.  These 
cases,  in  common  with  others  of  a  similar  character  from  the 
other  steel  industrial  centers  of  the  state,  were  never  tried  in 
Ohio,  the  issue  as  to  the  carriers'  right  to  impose  this  extra  bur- 
den upon  commerce  being  tried  before  the  interstate  commerce 
commission  which  then  possessed  and  exercised  the  right  to  sus- 
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pend  the  tariffs  pending  an  investigation  as  to  the  reasonableness 
of  the  proposed  new  charges.  The  federal  commission  rejected 
these  tariffs  and,  following  their  withdrawal  from  the  state  com- 
mission's files/  these  cases  were  closed  with  the  entry  published. 

No.  515— W.  H.  Settle  and  Company,  Complainant,  Versus  The  Bal- 
timore and  Ohio  Southwestern  Railroad  Company,  Defendant. 
Dismissed. 


(October  29,  1915.) 

This  matter  came  on  for  consideration  upon  the  pleadings, 
the  evidence  and  exhibits,  and  was  argued  by  counsel,  and  it  ap- 
pearing that  the  allegations  of  the  complaint  are  not  sustained 
by  the  evidence ;  it  is,  therefore, 

Obdeeed,  That  this  case  be,  and  it  hereby  is  dismissed. 


April  7,  1915,  the  commission,  under  Section  8980,  G.  C,  on 
a  complaint  of  W.  H.  Settle  &  Co.,  lumber  dealers  of  Madison- 
ville,  Cincinnati,  ordered  the  B.  &  O.  S.-W.  R.  R.  Co.  to  reduce 
switching  rate  on  lumber  from  Oakley,  Cincinnati,  to  Madison- 
ville,  Cincinnati,  from  3.2c  per  cwt.  to  2.5c.  This  reduction  was 
made  by  the  company,  when  complainant  filed  its  petition  in  this 
proceeding  alleging  a  discrimination  by  the  B.  &  O.  S.-W.  R.  R. 
Co.  against  the  localities  Oakley-Madisonville,  Cincinnati,  and  in 
favor  of  other  parts  of  the  city  of  Cincinnati,  by  charging  a 
greater  rate  proportionately  for  the  2.4  mile  Oakley-Madisonville 
than  for  other  switching  hauls  which  constitute  hauls  as  great  as 
15  and  16  miles,  and  by  according  to  all  parts  of  Cincinnati  except 
Madisonville  the  Cincinnati  rate. 

No.  62 — ^Henry  Geiger,  Complainant,  Versus  The  Toledo  and  Ohio 
Central  Railway  Company,  a  Corporation  Operating  and  doing 
Business  in  the  State  of  Ohio,  and  The  Ohio  Electric  RaUway 
Company,  a  Corporation  Operating  and  Doing  Business  in  the 
State  of  Ohio.    Dismissed. 


(October  29,  1915.) 

This  day  this  cause  came  on  to  be  heard  upon  the  application 
of  the  parties  requesting  that  this  cause  be  dismissed  without 
prejudice  and,  the  commission  being  fully  advised  in  the  prem- 
ises, it  is,  therefore, 

Obdebed,  That  this  cause  be,  and  the  same  hereby  is  dis- 
missed without  prejudice. 
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Complainant,  a  coal  dealer  of  Kirkersville,  Licking  county, 
asked  an  order  requiring  the  defendants  to  establish  joint  through 
rates  on  coal,  via  Hebron,  from  coal  originating  districts  on  the 
steam  (T.  &  O.  C.  Ry.)  line  to  Kirkersville,  a  station  on  the  elec- 
tric railway. 

Hearing  on  the  issues  was  begun,  but  never  completed.  The 
application  upon  which  the  entry  is  based  does  not  disclose  com- 
plainant's future  intentions. 

No.  372 — Edgar  Ervin,  Complainant,  Versus  The  Ohio  Fuel  Sup- 
ply Company,  Defendant.    Dismissed. 


(October  26,  1915.) 

This  matter  came  on  this  day  to  be  heard,  and  the  complain- 
ant not  appearing  in  person  or  by  counsel,  the  same  is  hereby  dis- 
missed. 


In  the  above  case,  which  was  dismissed  for  lack  of  prosecu- 
tion, complainant  sought  an  order  compelling  the  restoration  of  a 
special  18c  per  M.  cu.  ft.  natural  gas  used  in  residential  furnaces, 
which  special  rate  was  cancelled  Nov.  17,  1914.  No  complaint  was 
made  against  the  company's  regular  domestic  rate  of  25c  gross, 
22.5c  net,  which,  on  the  date  cited,  was  applied  to  all  domestic 
uses. 

CALENDAR. 

November  15 — 

1:30  P.  M. — Application  of   River  Terminal   Railway   Company  to  issue 
$995,000  capital  stock. 

1:30  P.  M. — Application  of  Mansfield  Public  Utility  and  Service  Company, 
to  issue  $3500  capital  stock. 

2:00  P.  M.— Joint  application  of  D.  B.  Shank  &  Company  and  Pandora 
Electric  Light  and  Power  Company  to  sell  and  buy  property. 

Application  of  Pandora  Electric  Light  and  Power  Company  to  issue  $20,000 
common  stock. 
November  16 — 

10:00  A.  Mw — ^Appeal  of  Cleveland  Illuminating  Company  from  Cleveland 
and  Lakewood  rate  ordinance. 

Appeals  of  Cleveland  Light  and  Power  Company,  Arcade  Service  Com- 
pany, Canton  Power  Company  and  Bradley  Light,  Heat  &  Power  Com- 
pany, from  Cleveland  rate  ordinance. 
:NovemDer  19 — 

9:30  A.  M. — ^Application  of  Newark  Telephone  Company  to  issue  $50,000 
capitid  stock. 
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Section  7718  G.  C,  Prohibits  A  Superintendmt,  Supervisor,  Princi* 
pal  or  Teacher,  Employed  By  Any  Board  of  Education  in  the 
State,  From  Acting  as  Sales  Agent  For  Any  Firm  or  Corporation 
Whose  School  Text  Books,  Are  FUed  as  Required  By  Law,  With 
the  Superintendent  of  Public  Instruction — ^A  Principal  or  Teacher 
Is  EliPLOYED  Within  the  Meaning  of  Section,  Supra,  From  the 
Date  oi  His  Acceptance  of  His  Employment  By  the  Board  of  Edu- 
cation of  the  School  District  and  for  the  Full  Term  for  Which 
Such  Appointment  is  Made. 


No.  96a— (Opinion  dated  October  22,  1915.) 

Hon.  Frank  W.  Miller,  Superintendent  of  Public  Instruction,  Colum- 
bus, Ohio. 
Dear  Sir:    I  have  your  letter  of  October  18,  1915,  which  is  as 

follows : 

"Under  Section  7718  of  the  General  Code  no  superin- 
tendent, supervisor,  principal  or  teacher  employed  by  any 
board  of  education  in  the  state  shall  act  as  sales  asrent  for  any 
firm  or  corporation  whose  school  text-books  are  filed  with  the 
superintendent  of  public  instruction  as  provided  by  law. 

"Query :  As  applied  to  this  section,  is  a  teacher  or  prin- 
cipal who  was  hired  in  June,  but  whose  services  are  to  be^rin 
September  1st  following,  considered  as  an  employe  of  the 
board  of  education  from  the  date  on  which  he  was  hired  to 
September  1st? 

"In  other  words,  is  a  teacher  or  principal  considered  as 
'employed'  only  during  the  months  for  which  he  is  paid  to 
teach  or  is  he  also  considered  as  'employed^  during  the  inter- 
r^gnnm  from  the  date  on  which  his  contract  is  made  to  the 
date  when  his  services  actually  begin?'* 

Sections  7718  6.  C,  as  amended  in  106  O.  L.,  447,  provides  as 

foDows: 

*'A  superintendent,  supervisor,  principal  or  teacher  em- 
idoyed  by  any  board  of  education  in  the  state  shall  not  act 
as  sales  agent,  either  directly  or  indirectly,  for  any  person, 
firm  or  corporation  whose  school  text-books  are  filed  with  the 
snperintmdent  of  public  instruction  as  provided  by  law,  or 
for  school  apparatus  or  equipment  of  any  kind  for  use  in  the 
pri>lie  schods  of  the  state.    A  vidation  of  this  provision  shall 
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work  a  forfeiture  of  their  certificates  to  teach  in  the  public 
schools  of  Ohio/' 

Under  provision  of  Section  7690  G.  C,  each  board  of  education 

may  appoint  a  superintendent  of  the  pubKc  schools  of  its  district 

and  fix  his  salary.    Section  7702  G.  C,  provides  in  part  : 

"The  board  of  education  in  each  city  school  district  at  a 
regular  meeting,  between  May  1st  and  August  31st,  shall 
appoint  a  suitable  person  to  act  as  superintendent  of  the  pub- 
lic schools  of  the  district,  for  a  term  not  longer  than  five  school 
years,  beginning  within  four  months  of  such  appointment  and 
ending  on  the  thirty-first  day  of  August." 

Section  7703  G.  C,  provides  that: 

"Upon  his  acceptance  of  the  appointment,  such  superin- 
tendent, subject  to  the  approval  and  confirmation  of  the  board, 
may  appoint  all  the  teachers,  and  for  cause  suspend  any  per- 
son thus  appointed  until  the  board  or  a  committee  thereof 
considers  such  suspension,  but  no  one  shall  be  dismissed  by 
the  board  except  as  provided  in  Section  7701." 

This  section  further  provides  that  any  city  board  of  education, 
upon  a  three-fourths  vote  of  its  full  membership,  may  re-employ 
any  teacher  whom  the  superintendent  refuses  to  appoint. 

Section  7701  G.  C,  provides  that  each  board  may  dismiss  any 
appointee  or  teacher  for  inefficiency,  neglect  of  duty,  immorality 
or  improper  conduct,  but  no  teacher  shall  be  dismissed  by  a  board 
tmless  the  charges  are  first  reduced  to  writing  and  an  opportunity 
be  first  given  for  defense  before  the  board,  or  a  committee  thereof, 
and  a  majority  of  the  full  membership  of  the  board  vote  upon  roll 
call  in  favor  of  such  dismissal. 

Section  7705  G.  C,  104  O.  L.,  133,  provides : 

"The  board  of  education  of  each  village,  and  rural  school 
district  shall  employ  the  teachers  of  the  public  schools  of  the 
district,  for  a  term  not  longer  than  three  school  years,  to 
begin  within  four  months  of  the  date  of  appointment.  The 
load  board  shall  employ  no  teacher  for  any  school  unless  such 
teacher  is  nominated  therefor  by  the  district  superintendent 
of  the  supervision  district  in  which  such  school  is  located 
except  by  a  majority  vote.  In  all  high  schools  and  consoli- 
dated schools  one  of  the  teachers  shall  be  designated  by  the 
board  as  principal  and  shall  be  the  administrative  head  of  such 
school." 

Section  7699  6.  C,  provides  : 

"Upon  the  appointment  of  any  person  to  any  position 

under  the  control  of  the  board  of  education,  th^  clerk  promptly 

<  .must  notify  such  person  verbally  or^in  writing  of  his  appoint- 
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■tent,  the  conditions  thereof,  and  request  and  secure  from  him 
within  a  reasonable  time  to  be  determined  by  the  board,  his 
acceptance  or  rejection  of  such  appointment.  An  acceptance 
of  it  within  the  time  thus  determined  shall  constitute  a  con- 
tract binding  both  parties  thereto  until  such  time  as  it  may 
be  dissolved,  expires,  or  the  appointee  be  dismissed  for  cause.'* 

It  seems  clear  to  my  mind  that,  under  the  provisions  of  Sec- 
tion 7699  G.  C.,  taken  in  connection  with  the  above  provisions  of 
the  statutes,  authorizing  the  employment  of  a  superintendent,  prin- 
cipal or  teacher,  such  empIo3rment  dates  from  the  acceptance  of  the 
appointment  of  such  superintendent,  principal  or  teacher,  by  the 
board  of  education  of  the  school  district  and  under  the  provision  of 
Section  7718  G.  C,  as  above  quoted,  said  superintendent,  principal 
or  teacher  may  not  act  as  a  sales  agent,  either  directly  or  indirectly, 
for  any  person,  firm  or  corporation  whose  school  text  books  are  filed 
with  the  superintendent  of  public  instruction,  as  provided  by  law, 
or  for  school  apparatus  or  equipment  of  any  kind  for  use  in  the 
public  schools  of  the  state  during  such  employment. 

I  am  of  the  opinion  therefore,  in  answer  to  your  question,  that 
a  principal  or  teacher  is  employed  within  the  meaning  of  the  pro- 
vision of  said  Section  7718  G.  C.,  from  the  date  of  his  acceptance 
of  his  appointment  by  the  board  of  education  of  the  school  district, 
and  for  the  full  term  for  which  such  appointment  is  made. 

It  is  a  Wdl  Established  Principle  in  Law  That  Unless  the  Salary  is 
Fixed  for  the  Performance  of  Certain  Duties  No  Salary  May  be 
Paid;  and  That  Services  Performed  Under  Such  Circumstances 
Are  Coniridered  as  Performed  Gratuitously. 


No.  936— (Opinion  Dated  October  15;  1915.) 

Bureau  of  Insx)ection  ana  Supervision  of  Pubhc  Offices,  Columbus, 

Ohio. 

Gentlemen: — Under  date  of  September  15,  you  wrote  me  as 

follows: 

"We  would  respectfully  request  your  written  opinion  as 
regards  the  legality  of  the  findings  for  recovery  made  against 
the  trustees  of  Woodland  cemetery.  Van  Wert  county,  Ohio, 
by  State  Examiner  Will  E.  Heck,  in  his  report  of  examina^ 
tion,  filed  August  27,  1914,  and  herein  ask  consideration  of 
the  brief  submitted  by  E.  C.  Stitz,  city  solicitor  and  legal  ad- 
viser of  said  board.  If  the  findings  are  collectible  at  law,  we 
believe  the  same  should  be  enforced.  We  might  add  that  said 
findings  were  returned  by  the  department  after  consultation 
with  tiie  attorney  generid,  and  we  believe  that  they  are  legally 
and  justly  due  from  said  parties.'' 


130  Dbpartment  Reports 

Your  letter  to  me  is  because  of  the  fact  that  in  taking  up  with 
the  city  solicitor  of  Van  Wert,  Ohio,  the  question  of  findings 
against  the  trustees  of  Woodland  Cemetery  for  drawing  salaries 
illegally,  as  was  found  by  one  of  your  examiners,  said  solicitor  ad- 
vised me  by  letter  that  the  said  payments  were  made  upon  his  ad- 
vice as  city  solicitor.     In  the  course  of  said  letter  he  states : 

''When  the  bureau  makes  these  findings,  it  says,  on  page 
149  (of  the  report  made  in  regard  to  the  matter) ,  iliat  it  Is 
against  public  policy  for  an  officer  to  participate  in  fixingr  his 
own  compensation,'  and  'the  courts  have  held  that  when  an 
ofl[icial  duty  is  imposed  upon  a  public  ofiScer  and  no  compensa- 
tion provided  therefor,  that  such  service  must  be  deemed  to 
be  gratuitously  rendered/ 

If  that  is  the  law,  then  all  the  city  councils  in  the  state 
have  been  receiving  illegal  salaries.  There  is  no  authority 
in  the  statutes  for  their  compensation.  General  Ck>de  Sec- 
tion 4209  provides  that  The  compensation  of  members  of 
council,  if  any  is  fixed,'  shall  not  exceed  $150.00,  etc. 

The  council  has  the  inherent  right  to  fix  the  compensa- 
tion of  its  members.  The  legislature  has  no  power  to  take 
away  that  right,  but  it  may  limit  the  same ;  which  it  has  done. 

I  am  enclosing  my  brief  on  this  question  of  the  right  of 
the  joint  board  of  union  cemeteries  to  fix  their  compensa- 
tion." 

Section  4209  G.  C.  is  authority,  as  I  see  it,  granted  by  the  leg- 
islature to  council  to  fix  the  compensation  of  the  members  thereof. 

Section  4189  G.  C.  (103  O.  L.  272)  provides  in  regard  to  union 

cemeteries  the  following : 

"The  cemetery  so  owned  in  common,  shall  be  under  the 
control  and  management  of  the  trustees  of  the  township  or 
townships  and  the  council  of  the  municipal  corporation  or 
corporations  and  their  authority  over  it  and  their  duties  in 
relation  thereto  shall  be  the  same  as  where  the  cemetery  is 
the  exclusive  property  of  a  single  corporation." 

Said  section  is  an  amendment  of  a  former  section  bearing  the 
same  number,  which  provided  that  the  cemetery  so  owned  should 
be  under  the  control  and  management  of  trustees  to  be  chosen  in 
accordance  with  Section  4184  G.  C.,  which  was  repealed  by  the  act 
found  in  103  O.  L.  272. 

Union  cemeteries  are  provided  for  in  Section  4183  et  seq.,  but 
nowhere  in  any  of  said  sections  am  I  able  to  find  any  authority 
whatever  for  the  fixing  of  any  compensation  for  the  joint  board 
composed  of  the  trustees  of  a  township  and  the  members  of  council 
of  a  municipality ;  and  it  is  a  well  established  principle  in  law,  for 
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whidi  there  are  many  authorities  in  Ohio,  that  unless  the  salary 
is  fixed  for  the  performance  of  certain  duties  no  salary  may  be  paid, 
and  that  services  performed  under  such  circumstances  are  consid- 
ered as  performed  gratuitously. 

Consequently,  I  am  clearly  of  the  opinion  that  the  resolution 
No.  1  which  was  presented  and  unanimously  adopted  by  the  joint 
board  of  trustees  of  Woodland  Union  Cemetery  making  rules  and 
regulations  for  the  control  and  management  of  said  cemetery,  said 
joint  board  being  composed  of  council  of  the  city  of  Van  W^  and 
the  trustees  of  Pleasant  township,  insofar  as  it  purports  to  fix  a 
salary  for  the  members  of  such  joint  board,  is  without  authority  of 
law.  The  said  provision  is  found  in  Section  6  of  said  rules,  as  fol- 
lows: 

''Each  councilman  and  township  trustee  shall  receive  a 
salary  of  forty  dollars  per  year  for  his  services  as  a  member 
of  this  board.'' 

I  am,  therefore,  of  the  opinion  that  the  findings  made  by  your 
department  against  the  members  of  the  board  who  received  salary 
under  the  resolution  foregoing  mentioned  are  correct. 

Under  Section  41  of  the  Workmen's  Compensation  Act,  the  Com- 
pensation Shan  Be  Paid  Only  to  Employes  or  Their  Dependents — 
This  Section  Not  Only  Prohibits  the  Attachment  of  Compensa- 
tion Due  to  An  Injured  Employe  By  His  Creditors,  But  Also  to 
Prevent  the  Applicant  From  Voluntarily  Assigning  His  Right  to 
Receive  Compensation  to  Another — ^Industrial  Commissiim  Has 
No  Aothority  to  Issue  Duplicate  Warrant  in  Payment  of  Com- 
pensation to  Any  Person  Other  Than  to  the  Injured  Employe. 


No.  972— (Opinion  Dated  October  27,  1915.) 

The  Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen: — ^This  will  acknowledge  receipt  of  a  communica- 
tion under  date  of  October  20,  1915,  which  is  as  follows : 

''Section  41  of  the  Workmen's  Compensation  Act  provides 
as  follows: 

'Compensation  before  payment  shall  be  exempt  from  all 
claims  or  creditors  and  from  any  attachment  or  execution,  and 
shall  be  paid  only  to  such  employes  or  their  dependents/ 

On  the  eleventh  day  of  August,  1913,  the  state  liability 
board  of  awards  made  an  award  amounting  to  the  sum  of 
$1029  to  one  John  Gordan.  Prior  to  this  date,  it  was  neces- 
sary that  Mr.  Gordon  go  to  New  York  City.  He  was  without 
funds,  and  his  employer  paid  to  him  a  sum  of  money  equiva- 
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lent  to  the  award  made  in  his  claim  by  the  liability  board  of 
awards.  The  employer  took  from  this  employe  a  receipt  or  aa- 
signment,  which  reads  as  follows : 

'August  11,  1913.— Received  from  B.  F.  Smith  |1029, 
payment  in  full/ 

Warrant  covering  the  award  made  by  the  commission 
was  forwarded  to  the  employer  in  order  that  he  might  have 
same  endorsed  by  the  claimant  so  that  it  could  be  cashed  by 
him.  However,  he  has  been  unable  to  locate  Mr.  Gordan,  and 
has  made  application  to  the  commission  for  the  issuance  of 
another  warrant  to  replace  the  one  sent  him. 

Your  opinion  is  desired  as  to  whether,  in  view  of  the  pro- 
visions of  Section  41  above  quoted,  the  commission  can  prop- 
erly issue  a  duplicate  warrant  in  favor  of  the  employer,  in  the 
same  amount  as  the  warrant  issued  in  this  case  in  favor  of 
the  claimant." 

The  question  which  you  propound  is  as  to  whether,  in  view 
of  the  provisions  of  Section  41  of  the  workmen's  compensation  law, 
or  Section  1465-88  G.  C,  the  commission  can  properly  issue  a  dupli- 
cate warrant  in  favor  of  the  employer  in  the  same  amount  as  the 
warrant  issued  in  this  case  in  favor  of  the  claimant. 

I  beg  to  call  your  attention  to  Section  21  of  the  workmen's 

compensation  law,  or  Section  1465-68  of  the  General  Code,  in  which 

the  following  language  is  used,  referring  particularly  to  the  second 

paragraph  of  this  section: 

"Every  employe  mentioned  in  subdivision  two  of  section 
fourteen  hereof,  who  is  injured,  and  the  dependents  of  such  as 
are  killed  in  the  course  of  employment,  *  *  *  shall  be  entitled 
to  receive,  either  directly  from  his  employer  as  provided  in  sec- 
tion twenty-two  hereof,  or  from  the  state  insurance  fund,  such 
compensation  for  loss  sustained  on  account  of  such  injury  or 
deaiK" 

I  also  refer  to  Section  25  of  the  workmen's  compensation  law, 
or  Section  1465-72  G.  C.,  from  which  the  following  is  quoted: 

''The  state  liability  board  of  awards  shall  disburse  the 
state  insurance  fund  to  such  employes  of  employers  as  have 
paid  into  said  fund  the  premiums  appUcable  to  the  classes  to 
which  they  belong,  who  have  been  injured  in  the  course  of 
their  employment" 

These  sections  clearly  set  forth  the  intent  and  spirit  of  the 
workmen's  compensation  law  in  that  it  would  appear  from  the 
reading  of  the  two  sections  above  referred  to  that  it  was  the  pur- 
pose and  intent  of  the  legislature,  in  the  enactment  of  this  law,  to 
have  compensation  paid  only  to  the  injured  employe  or  to  the  de- 
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pendents  of  a  killed  employe.  Nowhere  can  it  be  found  in  this 
statate  where  any  other  person  or  persons  are  authorized  to  receive 
the  benefits  under  the  workmen's  compensation  law  other  than  the 
employe  or  his  dependents  in  case  he  is  killed. 

Section  41  of  the  workmen's  compensation  law,  Section  1465- 
88  G.  C,  provides  as  follows : 

"Compensation  before  payment  shall  be  exempt  from  aU 
claims  or  creditors  and  from  any  attachinent  or-  execution, 
and  shall  be  paid  only  to  such  employes  or  their  dependents." 

The  language  used  in  Section  41  is  clear,  plain  and  explicit  and 
provides  that  compensation  shall  be  paid  only  to  such  employes 
or  their  dependents. 

In  view  of  Section  41,  and  the  sections  referred  to  above,  I 
am  constrained  to  the  belief  that  compensation  can  be  paid  only 
to  the  injured  employe  himself  or  to  his  dependents  in  case  he  is 
killed. 

I  caD  your  attention  to  the  case  of  In  re  Berg,  claim  No.  47,170, 
which  was  decided  by  the  industrial  comimission  of  Ohio  on  August 
24,  1914,  containing  a  construction  and  interpretation  of  Section 
41,  the  section  in  question  in  your  inquiry.  This  case  is  reported 
in  6  N.  C.  C.  A.,  page  1238.  The  commission,  in  passing  upon  Sec- 
tion 41,  used  the  following  language : 

''This  section  seems  to  not  only  prohibit  the  attachment 
of  compensation  due  to  an  injured  employe  by  his  creditors, 
but  to  prevent  the  applicant  from  voluntarily  assigninjB^  his 
right  to  receive  comi)ensation  to  another.  The  provisions 
with  reference  to  the  payment  of  compensation,  that  it  shall 
be  i)aid  only  to  such  employes  or  their  dependents,  would  seem 
to  preclude  the  commission  from  authorizing  such  payment 
even  in  cases  in  which  voluntary  assignment  of  their  rights 
are  made  by  injured  employes.  We  feel  there  is  no  doubt 
about  the  construction  we  have  given  this  section  being  the 
correct  one.  The  assignment  of  claimant's  right  to  Mrs.  Bev- 
ington  will  not  be  recognized,  but  compensation  due  to  claim- 
ant will  be  paid  direct  to  him,  as  the  statute  directs.*' 

I  concur  with  your  commission  in  its  interpretation  of  Section 
41,  supra.  My  conclusion,  therefore,  is  that  the  commission  does 
not  have  authority  to  issue  a  duplicate  warrant  in  pa3rment  of 
compensation  to  any  person  other  than  to  the  injured  employe. 
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County  Surveyor — ^Assistant  Employed  Under  Authority  of  Flood 
Emergency  Act — Claim  for  Payment  Should  Be  Allowed  by 
County  Commissioners  and  Charged  to  Flood  Emergency  Fond. 


No.  871— (Opinion  Dated  September  28.  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:    In  your  letter  of  September  17  you  request  my 

opinion  as  follows : 

• 

"We  are  enclosing  herewith  letter  from  the  county  audi- 
tor of  Marysville,  Ohio,  giving  a  copy  of  an  entry  on  the  com- 
missioners' journal  authorizing  the  county  surveyor  to  em- 
ploy a  qualified  engineer  as  assistant  in  preparing  plans  and 
specifications  for  bridges.  This  action  we  are  informed  was 
made  necessary  by  the  floods  of  1913  and  the  employment 
was  intended  to  be  made  under  Section  10  of  the  flood  emerg- 
ency act,  103  O.  L.  147.  When  the  bill  for  this  service  was 
presented,  same  was  submitted  by  the  county  auditor  to  the 
prosecuting  attorney  of  Union  county,  and  he  held  that  be- 
cause the  county  surveyor  did  not,  at  that  time,  make  a  cer- 
tificate of  the  appointment,  that  same  could  not  be  paid.  The 
prosecuting  attorney  seems  to  have  held  that  this  payment 
came  under  the  provisions  of  Section  2787  and  Section  2788, 
General  Code. 

"We  are  enclosing  you  the  bill  in  question,  together  with 
the  opinion  of  the  prosecuting  attorney.  Attached  to  this 
is  the  appointment  signed  by  the  county  surveyor,  dated 
April  2,  1913,  apparently  to  comply  with  the  prosecutor's 
opinion,  but  the  county  auditor  states  that  this  writing  was 
not  filed  in  his  oflfice  until  August  23,  1915. 

"We  would  like  to  have  your  opinion  as  to  whether  or 
not  the  county  auditor  of  Union  county  should,  at  this  time, 
issue  a  warrant  upon  the  treasurer  of  said  county  for  the 
payment  of  the  bill." 

Section  10  of  the  Flood  Emergency  Act,  as  found  in  103  O.  L., 
147,  provides: 

"For  the  purpose  of  providing  for  the  additional  work 
imposed  upon  the  engineering  departments  of  counties  and 
municipalities  by  reason  of  the  flood  mentioned  in  Section  1 
of  this  act,  the  county  commissioners  of  any  county  and  the 
council  of  any  municipal  corporation  are  hereby  empoyered 
to  authorize  the  employment  of  additional  assistant  or  assist- 
ants to  the  county  surveyor  or  city  or  village  engineer,  and 
to  appropriate  any  money  borrowed  under  the  provisions  of 
this  luct,  or  otherwise  available,  for  the  salary  or  ccnnpensa- 
tion  of  such  assistant  or  assistants/' 
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The  commissioners  of  Union  county  having  authorized  the 
county  surveyor  of  said  county  to  employ  an  assistant  engineer, 
ander  the  above  provision  of  the  statute,  it  appears  that  said 
county  surveyor,  acting  in  pursuance  of  such  authority,  employed 
0.  C.  Hearing  as  such  assistant  engineer,  and  that  the  said  O.  C. 
Hearing  performed  the  services  required  of  him  by  said  county 
surveyor  under  the  terms  of  said  employment. 

The  enclosed  voucher  for  the  sum  of  $300  as  payment  to  the 
said  O.  C.  Hearing  for  the  services  rendered  as  aforesaid,  as  ap- 
proved by  the  county  surveyor  and  allowed  by  the  county  commis- 
sioners, orders  the  county  auditor  to  draw  a  warrant  on  the  county 
treasurer  for  said  amount  and  charge  the  same  to  the  "emergency 
fund/' 

Said  voucher  was  issued  under  date  of  April  28,  1914,  and  it 
appears  that  the  county  auditor  refused  to  issue  his  warrant  for 
said  amount  on  the  advice  of  the  prosecuting  attorney  of  said 
county,  whose  opinion  is  enclosed. 

Said  opinion  calls  attention  to  the  authority  of  the  county 
surveyor  to  appoint  assistants,  deputies,  draftsmen,  inspectors, 
clerks  and  employes,  as  found  in  Section  2788  G.  C.,  taken  in  con- 
nection with  the  provisions  of  Section  2787  G.  C,  and  holds  that 
the  appointment  of  an  assistant  under  the  above  provision  of  Sec- 
tion 10  of  said  flood  emergency  act  "must  follow  the  general  law 
and  that  the  appointment  must  be  made  by  the  county  surveyor 
who  must  fix  the  compensation  and  file  the  appointment  with  the 
auditor." 

I  note,  however,  that  Section  2788  G.  C.  does  not  expressly 
provide  that  the  certificate  of  appointment  made  by  the  county  sur- 
veyor must  be  filed  with  the  county  auditor.  Section  10  of  said 
emergency  act  does  not  by  its  terms  require  the  county  surveyor 
to  file  with  the  county  auditor  a  certificate  of  appointment  of  an 
assistant  engineer  employed  under  authority  of  said  statute,  and 
while  the  certificate  of  appointment  of  said  county  surveyor  to  the 
county  commissioners  under  date  of  April  2,  1913,  does  not  fix 
the  compensation  of  said  assistant  engineer  and  it  does  not  appear 
from  your  statement  of  facts  that  the  county  commissioners  made 
an  appropriation  for  the  particular  purpose  of  pajring  said  assist- 
ant for  services  rendered  by  him,  the  enclosed  voucher  shows  that 
a  flood  emergency  fund  had  been  established,  and  that  the  county 
auditor  was  directed  to  issue  his  warrant  for  said  services  and 
di^qfe  .the  same  to  said  em0!rgency  fund. 
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Inasmuch  as  the  said  O.  C.  Hearing  rendered  the  services 

required  of  him  by  the  terms  of  his  employment  and  the  voucher 

for  the  payment  for  said  services  was  approved  by  the  county  sur- 
veyor and  allowed  and  ordered  paid  by  the  county  commissioners,  I 

am  of  the  opinion  that  the  statute  authorizing  such  employment 

and  the  payment  for  said  services  was  substantially  complied  with 

and  that  the  county  auditor  should  have  issued  his  warrant  to  the 

said  O.  C.  Hearing  for  said  sum  of  $300  at  the  time  when  said 

voucher  was  presented  for  payment. 

I  note  that  the  certificate  of  the  county  surveyor  shows  that 
the  same  was  approved  by  the  prosecuting  attorney  of  your  county 
and  was  filed  with  the  county  auditor  of  August  23,  1915.  I  do 
not  think,  however,  that  the  filing  of  said  certificate  was  jurisdic- 
tional to  the  payment  of  said  claim. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question,  that 
the  county  auditor  should  at  this  time  issue  his  warrant  on  the 
treasurer  of  said  county  for  the  payment  of  said  claim. 

There  is  Legislative  Authority  to  the  Transfer  of  a  Part  of  a 
Coanty  School  District  to  an  Adjoining  County  Schoirf  District  or 
City  or  Village  School  District,  by  the  Mutual  Consent  oi  the 
Board  of  Education  of  Such  County  Schoirf  District  and  the  Board 
of  Education  of  the  Adjoining  County  School  District,  or  City  <h- 
Village  School  District — ^When  Territory  is  Transferred  from 
One  School  District  to  Another,  the  Equitable  Distribution  of 
Funds  or  Indebtedness  Shall  be  Determined  Upon  at  the  Time  of 
the  Transfer— Vide  Section  4692,  6.  C,  106  O.  L.,  397,  and  4736, 
6.  C,  as  to  Boards  of  Education  Having  the  Power  to  Make 
Transfers  of  Territory  and  the  Power  to  Make  the  Division  of 
Funds. 


No.  92&>-(Opinion  Dated  October  14,  1915.) 

Hon.  John  C.  D' Alton,  Rrosecuting  Attorney,  Toledo,  Ohio. 

Dear  Sir: — In  your  letter  of  October  4,  you  request  my  opin* 
ion  as  follows : 

''On  June  25,  1915,  the  board  of  education  of  Lucas 
county,  Ohio,  agreed  with  the  board  of  education  of  Wood 
county,  Ohio,  to  the  transfer  of  certain  territory  from  the 
Ludwig  school  district  of  Providence  township,  Lucas  county, 
Ohio,  to  the  Grand  Rapids  village  school  district  of  Wood 
county,  Ohio.  At  the  time  of  the  transfer  the  county  board 
of  education  of  Lucas  county,  Ohio,  made  an  equitable  divi- 
sion of  funds  and  determined  that  the  proportion  of  funds 
of  the  Ludwig  school  district  of  Providence  tawnsfaijp,  Loicas 
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comity,  Ohio,  to  be  turned  over  to  the  Grand  Rapids  village 
school  district  of  Wood  county,  Ohio,  to  be  11.6  per  cent  of 
the  total  funds  of  said  Ludwig  school  district. 

Query:  Did  the  Lucas  county  board  of  education  have 
the  power  to  make  the  transfer  of  territory  and  the  power  to 
make  the  division  of  funds? 

This  transfer  was  made  under  Section  4692  of  the  Gen- 
eral Code,  104  Session  Laws,  page  135,  which  section  recites 
that  the  transfer  shall  be  made  by  the  mutual  consent  of  the 
boards  of  education  having  control  of  such  districts. 

Section  4696  of  the  General  Code,  104  Session  Laws,  page 

135,  recites  that  at  the  time  of  transfer  the  division  of  funds 
shall  be  made. 

Section  4728  of  the  General  Code,  104  Session  Laws,  page 

136,  recites  that  each  county  school  district  shall  be  under  the 
supervision  and  control  of  a  county  board  of  education. 

In  my  opinion,  the  construction  of  the  words,  'the  board 
of  education  having  control  of  such  districts,'  in  Section  4692 
of  the  General  Code,  refer  to  the  board  of  education  of  the 
rural  school  district,  and  not  to  the  county  board  of  education, 
for  the  reason  that  Section  4696  provides  that  the  division 
of  funds  must  be  made  at  the  time  of  the  transfer.  There- 
fore, it  must  be  made  by  the  board  of  education  having  the 
cantrol,  and  the  only  board  of  education  having  control  of  the 
funds  of  the  rural  school  district  is  the  rural  board  of  educa- 
tion. If  the  county  board  of  education  had  the  power  to  make 
the  transfer  and  the  power  to  proportion  the  division  of 
funds,  there  would  be  no  way  of  compelling  the  rural  board 
of  education  to  turn  over  that  proportionment  of  the  division 
of  the  funds." 

Section  4692  G.  C,  as  amended  in  104  O.  L.,  135,  and  as  in  force 

inrior  to  August  27,  1915,  the  date  when  said  statute  as  amended  in 

106  0.  L.,  397,  became  effective,  provided  as  follows : 

"Part  of  any  county  school  district  may  be  transferred 
to  an  adjoining  county  school  district  or  city  or  village  school 
districts  by  the  mutual  consent  of  the  boards  of  education 
having  control  of  such  districts.  To  secure  such  consent,  it 
shall  be  necessary  for  each  of  the  boards  to  pass  a  resolution 
indicating  the  action  taken  and  definitely  describing  the  ter- 
ritory to  be  transferred.  The  passage  of  such  a  resolution 
shall  require  a  majority  vote  of  the  full  membership  of  each 
board  by  yea  and  nay  vote,  and  the  vote  of  each  member  shall 
be  entered  on  the  records  of  such  boards.  Such  transfer  shall 
not  take  effect  until  a  map,  showing  the  boundaries  of  the 
territory  transferred,  is  placed  upon  the  records  of  such 
boards  and  copies  of  the  resolution  certified  to  the  president 
and  clerk  of  each  board  together  with  a  copy  of  such  map 
are  filed  with  the  auditors  of  the  counties  in  which  such  trans- 
ferred territory  is  situated.' 


#» 
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You  do  not  state  in  your  letter  that  the  Grand  Rapids  viUsLge 
school  district  is  subject  to  county  supervision.  I  am  informed, 
however,  by  Mr.  Clifton,  assistant  superintendent  of  public  in- 
struction, that  said  district  is  subject  to  such  supervision  and  this 
fact  is  material  in  determining  what  boards  of  education  were  in 
control  of  the  school  districts  in  question  on  June  25,  1915,  the  date 
when  the  board  of  education  oi  Liuca-  count/  school  district  se- 
cured the  consent  of  the  board  of  education  of  Wood  county  school 
district  to  the  transfer  of  the  territory  in  question. 

While  the  language  of  the  first  part  of  Section  4692  G.  C,  as 
above  quoted,  is  somewhat  ambiguous,  I  think  it  was  the  intention 
of  the  legislature  in  enacting  said  statute  to  authorize  the  transfer 
of  a  part  of  a  county  school  district  to  an  adjoining  county  school 
district  or  city  or  village  school  district,  by  the  mutual  consent  of 
the  board  of  education  of  such  county  school  district  and  the  board 
of  education  of  the  adjoining  county  school  district  or  city  or  village 
school  district  as  the  case  might  be,  and  to  limit  the  term  '^village 
school  district"  as  used  in  said  part  of  said  statute  to  village  dis- 
tricts exempt  from  county  supervision. 

In  this  connection  I  call  your  attention  to  the  fact  that  the 

above  provision  of  Section  4692  G.  C,  authorizing  said  transfer 

of  territory  was  re-enacted  in  Section  4696  G.  C,  as  amended  by 

the  General  Assembly  in  1915,  and  as  found  in  106  O.  L.,  397,  said 

Section  4696  G.  C.,  as  amended  and  as  now  in  force  providing  in 

part  as  follows: 

"A  county  board  of  education  may  transfer  a  part  or  all 
of  a  school  district  of  the  county  school  district  to  an  adjoin* 
ing  exempted  village  school  district  or  city  school  district,  or 
to  another  county  school  district,  provided  at  least  fifty  per 
centum  of  the  electors  of  the  territory  to  be  transferred  peti- 
tion for  such  transfer." 

Said  section  further  provides: 

"No  such  transfer  shall  be  in  effect  until  the  county 
board  of  education  and  the  board  of  education  to  which  the 
territory  is  to  be  transferred  each  pass  resolutions  by  a  ma- 
jority vote  of  the  full  membership  of  each  board  and  until 
an  equitable  division  of  the  funds  or  indebtedness  be  decided 
upon  by  the  boards  of  education  acting  in  the  transfer;  also 
a  map  shall  be  filed  with  the  auditor  or  auditors  of  the  county 
or  counties  affected  by  such  transfer." 

This  section  clears  up  the  ambiguity  in  Section  4692  G.  C., 
as  found  in  104  0.  L.,  and  evidences  the  above  expressed  legislative 
intent  in  enacting  said  provision  of  said  Section  4692  G.  C. 
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Under  provision  of  Section  4728  6.  C,  as  found  in  104  0.  L., 
136,  each  county  school  district  is  under  the  supervision  and  con- 
trol of  the  county  board  of  education  of  such  district. 

Under  provision  of  Section  4736  6.  C,  as  found  in  104  O.  Im, 
138,  and  as  in  force  prior  to  the  date  when  said  provisions  as  re- 
enacted  in  Section  4692  G.  C,  106  0.  L.,  397,  became  effective,  the 
coonty  board  of  education  clearly  had  the  authority  to  chans^e  dis- 
trict lines  within  the  county  school  district  and  to  transfer  territory 
from  one  rural  or  villas^e  school  district  to  another)  and  an  order  of 
said  county  board  of  education  transferrins^  territory  from  one 
rural  or  village  school  district  to  another  within  said  county  school 
district,  made  under  authority  and  in  compliance  with  the  require- 
ments of  said  Section  4736  G.  C,  was  binding  on  the  boards  of  edu- 
cation of  the  local  districts  affected  by  said  transfer  of  territory. 

It  seems  equally  clear  that  a  part  of  a  county  school  district 
could  be  transferred  to  an  adjoining  county  school  district  by 
mutual  consent  of  the  boards  of  education  of  such  county  school 
district,  under  authority  and  in  compliance  with  the  provisions  of 
Section  4692  G.  C,  as  above  quoted  and  the  further  provision  of 
Section  4696  G.  C.,  as  found  in  104  0.  L.,  135,  which  required  that : 

**When  territory  is  transferred  from  one  school  district 
to  another,  the  equitable  division  of  funds  or  indebtedness 
shall  be  determined  upon  at  the  time  of  the  transfer.'' 

m 

and  that  the  action  of  said  county  boards  of  education  would  be 
binding  on  the  boards  of  education  of  the  local  school  districts 
affected  by  such  transfer. 

Inasmuch  as  the  Grand  Rapids  village  school  district  is  not 
exempt  from  county  supervision,  I  am  of  the  opinion  that  the  trans- 
fer of  the  territory  referred  to  in  your  inquiry  would  be  a  transfer 
of  a  part  of  the  territory  of  Lucas  county  school  district  to  the 
adjoining  county  school  district  of  Wood  county  within  the  mean- 
ing of  the  above  provision  of  Section  4692  G.  C.,  and  that  the 
boards  of  education  having  control  of  said  districts  would  be  the 
county  boards  of  education  of  said  county  school  districts. 

However,  in  order  to  effect  a  transfer  of  the  territory  in  ques- 
tion it  was  necessary : 

(1)  That  the  board  of  education  of  Lucas  county  school  dis- 
trict should  secure  the  consent  of  the  board  of  education  of  Wood 
eoanty  school  district  to  the  transfer  of  the  territory  in  question, 
and  for  this  purpose  it  was  necessary  for  each  of  said  boards  to 
pass  a  resolution  indicating  the  action  taken  and  definitely  describ- 
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ing  the  territory  to  be  transferred,  the  passage  of  such  resolution 
requiring  a  majority  vote  of  the  full  membership  of  each  board  by 
yea  and  nay  vote  entered  on  the  records  of  such  boards. 

(2)  That  a  map  showing  the  boundaries  of  the  territory 
transferred  be  placed  upon  the  records  of  such  boards  and  that 
copies  of  said  resolutions  certified  to  by  the  president  and  derk  of 
each  board  together  with  a  copy  of  said  map  be  filed  with  tlie 
auditors  of  said  counties. 

(3)  That  at  the  time  of  said  transfer  the  boards  of  educa- 
tion of  said  county  school  districts  should  agree  upon  an  equitable 
division  of  funds  or  indebtedness  of  the  local  school  district  from 
which  said  territory  was  to  be  transferred. 

While  it  appears  from  your  statement  of  facts  that  the  board 
of  education  of  Wood  county  consented  to  the  transfer  of  said 
territory,  it  does  not  appear  that  the  other  requirements  of  the 
statutes  as  above  set  forth  were  complied  with.  On  the  contrary 
you  state  that  at  the  time  said  transfer  was  attempted  to  be  made 
the  board  of  education  of  Lucas  county  school  district  made  an 
equitable  division  of  funds  and  determined  that  the  proportion  of 
funds  of  the  Ludwig  school  district  of  Providence  township  in 
Lucas  county  to  be  turned  over  to  the  Grand  Rapids  school  district 
in  Wood  county  should  be  11.6  per  cent  of  the  total  funds  of  said 
Ludwig  school  district. 

The  above  requirements  of  the  statutes  are  mandatory  and 
inasmuch  as  said  division  of  funds  was  not  agreed  upon  by  said 
county  boards  of  education,  I  am  of  the  opinion  that  your  question 
must  be  answered  in  the  negative. 


» .• 


A  Fee  of  Twenty-five  Dollars  Should  be  Charged  for  Each  Exant^ 
ination  Required  to  Qualify  an  Applicant  for  a  Certificate  to 
Practice  Any  Branch  of  Medicine  or  Surgery  Regardless  of  the 
Grouping  or  Divisions  Made  by  the  State  Medical  Board  or  the 
Number  of  Branches  the  Board  May  Indude  in  One  Certificate- 
Where  Separate  Examinations  Are  Required  in  Separate 
Branches  a  Fee  of  Twenty-five  Dollars  Must  be  Charged  for  Each 
Examination. 


No.  984— (Opinion  Dated  October  29,  1915.) 

The  State  Medical  Board,  Coliunbus,  Ohio. 

Gentlemen: — ^I  have  your  letter  of  October  22,  1915,  bearing 
the  following  statement  and  inquiry : 

''Acting  under  Section  1274-1  of  the  General  Code,  fhe 
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state  medical  board  has  established  rules  and  regrulations  to 
govern  those  who  practice  any  limited  branch  or  branches  of 
medicine  or  surgery  in  Ohio.  The  limited  branches  of  medi- 
cine or  surgery  recognized  by  the  board,  in  the  rules  and  regu- 
lations, have  been  grouped  and  the  groupings  explained  as 
follows : 

''The  following  groups  of  such  limited  branches  have  been 
adopted: 

"(1)  Chiropractic,  naprapathy,  spondylotherapy,  elec- 
tro-therapy, hydro-therapy,  mechano-therapy  and  neuropathy, 
or  any  other  similar  branch  of  medicine  or  surgery  that  may 
now  or  hereafter  exist,  and  not  here  specified. 

"(2)  Suggestive-therapy,  psycho-therapy,  magnetic  heal- 
ing, or  any  other  similar  branch  of  medicine  or  surgery  that 
may  now  or  hereafter  exist  and  not  here  specified. 

"  (8)  Massage,  Swedish  movement,  or  any  other  similar 
limited  branch  of  medicine  or  surgery  which  involves  manual, 
physical  or  mechanical  methods  of  exercise  or  operation,  ap- 
pliance or  treatment  that  may  now  or  hereafter  exist  and  not 
here  specified. 

(4)  Chiropody. 

(5)  Optometry. 
'Certificates  will  be  issued  to  those  qualifying  in  any  of 

the  limited  branches  mentioned  in  any  single  group. 

''(Example) — ^A  certificate  will  be  issued  to  one  who 
qualifies  to  practice  'chiropractic'  or  'chiropractic  and  spondy- 
lotherapy' (group  1),  or  to  practice  'suggestive-therapy*  or 
'suggestive-therapy  and  magnetic  healing*  (group  2) . 

"A  certificate  will  not  be  granted  to  practice  chiropractic 
and  suggestive-therapy.  In  other  words,  to  practice  more 
than  one  group,  more  than  one  certificate  will  be  required  for 
those  who  qualify. 

"A  fee  of  $25.00  will  be  required  for  each  certificate 
granted. 

"The  first  group  includes  those  practices  which  involve  the 
doing  of  material  things,  or  the  use  of  something  material  as 
a  therapeutic  measure. 

"The  second  group  involves  those  branches  which  have 
to  do  with  the  treatment  of  the  mind. 

"Both  the  first  and  second  group  will  permit  applicants 
to  examine  and  diagnose.  Those  practicing  in  the  third  group 
will  not  be  permitted  to  examine  and  diagnose.  All  concede 
that  chiropcxly  and  optometry  should  stand  alone  upon  their 
own  merits. 

"In  adopting  these  groupings,  the  board  believes  that  it 
can  more  intelligently  regulate  the  various  practices. 

"It  will  be  observed  that  a  certificate  is  required  to  prac- 
tice any  branch  or  branches  specified  in  a  single  group,  and 
that  a  fee  of  $25.00  is  required  for  each  certificate  granted. 
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'Tlease  advise  whether  the  board's  action  in  requiring  the 
fee  of  $25.00  for  each  certificate,  in  case  an  applicant  qualifies 
to  practice  in  more  than  one  group,  is  proper." 

The  question  presented  by  you  involves  a  consideration  and 

construction  of  the  following  sections  of  the  General  Code  as  found 

in  House  Bill  No.  220,  106  0.  L.,  202,  et  seq. : 

'  ''Sec.  1274-1.  The  state  medical  board  shall  also  examine 
and  register  persons  desiring  to  practice  any  limited  branch 
or  branches  of  medicine  or  surgery,  and  shall  establish  rules 
and  regulations  governing  such  limited  practice.  Such  limited 
branches  of  medicine  or  surgery  shall  include  chiropractic, 
naprapathy,  spondylotherapy,  mechano-therapy,  neuropathy, 
electro-therapy,  hydro-therapy,  suggestive-therapy,  psycho- 
therapy, magnetic  healing,  chiropody,  Swedish  movements, 
massage,  and  such  other  branches  of  medicine  or  surgery  as 
the  same  are  defined  in  Section  1286  of  the  General  Code  that 
may  now  or  hereafter  exist,  except  midwifery  and  osteopathy." 
"Sec.  1274-2.  For  the  purpose  of  establishing  the  prac- 
tice of  such  limited  branches  the  state  medical  board  shall 
call  to  its  aid  the  designated  persons  as  provided  in  Section 
1274-3  of  the  General  Code,  and  such  designated  persons  shall 
examine  any  person  who  has  practiced  any  such  branch  in 
Ohio  for  a  period  of  at  least  one  year  prior  to  June  1,  1915, 
and  who  makes  application  prior  to  October  1,  1915,  on  a 
form  prescribed  by  the  board,  in  those  subjects  only  which 
are  appropriate  to  the  limited  branch  of  medicine  or  surgery, 
for  a  certificate  to  practice  which  his  application  is  made. 
No  such  applicant  shall  be  required  to  comply  with  the  prelimi- 
nary educational  qualifications  provided  for  in  Section  1274-5 
of  the  General  Code.  Any  person,  practicing  in  Ohio  who  at 
the  time  of  the  passage  of  this  act  shall  actually  be  engaged 
in  this  state  for  a  period  of  five  years  continuously  prior  to 
October  1,  1916,  in  the  practice  of  any  one  or  more  of  the 
limited  branches  of  medicine  or  surgery  hereinbefore  enumer- 
ated, and  who  shall  present  to  and  file  with  the  state  medical 
bo£urd  an  affidavit  to  that  effect  after  the  passage  of  this  act 
shall  be  exempted  from  the  examination,  and  shall  be  entitled 
to  receive  from  said  board  a  license  to  practice,  upon  the  pay- 
ment to  said  board  of  a  fee  of  twenty-five  dollars.  The  exami- 
nation of  all  other  applicants  shall  be  conducted  under  rules 
prescribed  by  the  board  and  at  such  times  and  places  as  the 
board  may  determine.  Such  examination  shall  be  given  in 
anatomy,  physiology,  chemistry,  bacteriology,  pathology,  hy- 
giene, diagnosis,  and  in  such  other  subjects  appropriate  to  the 
limited  branches  of  medicine  or  surgery,  certificate  to  practice 
which  is  applied  for,  as  the  board  may  require ;  provided,  how- 
ever, that  applicants  for  certificates  to  practice  massage  or 
Swedish  movements  shall  not  be  examined  in  pathology  and 
diagnosis." 
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''Sec.  1274-3.  For  the  purpose  of  conductin|r  such  exami- 
nations the  state  medical  board  shall  ciJl  to  its  aid  any  person 
or  persons  of  established  reputation  and  known  ability  in  the 
particular  limited  branch  in  which  the  examination  is  being 
held ;  and  in  the  event  that  there  is  in  existence  a  state  asso- 
ciation or  society  of  practitioners  of  any  such  limited  branch 
of  medicine  or  surgery,  such  association  or  society,  except  a 
state  association  or  society  of  chiropodists,  shall  recommend 
the  person  or  persons  to  be  designated  for  this  service  by  the 
board.  Any  person  called  by  the  state  medical  board  to  its 
.  aid,  as  provided  in  this  section,  shall  receive  for  his  services 
not  more  than  ten  dollars  per  day  and  his  actual  and  necessary 
expenses  to  be  fixed  and  allowed  by  the  state  medical  board. 

''If  the  applicant  passes  such  examination  and  has  paid 
the  fee  of  twenty-five  dollars  as  required  by  law,  the  state 
medical  board  shall  issue  its  certificate  to  that  effect.  Such 
certificate  shidl  authorize  the  holder  thereof  to  practice  such 
limited  branch  or  branches  of  medicine  or  surgery  as  may  be 
specified  therein,  but  shall  not  permit  him  to  practice  any 
other  branch  or  branches  of  medicine  or  surgery  nor  shall  it 
permit  him  to  treat  infections,  contagious  or  venereal  diseases, 
nor  to  prescribe  or  administer  drugs,  or  to  perform  major 
surgery." 

You  state  in  your  letter  that  your  board  has  divided  the 
limited  branches  of  medicine  and  surgery,  named  in  Section  1274-1, 
supra,  into  five  groups  and  divisions  and  that  it  is  your  purpose  to 
include  in  one  certificate  any  one  or  all  the  branches  named  in  a 
single  group  and  to  charge  therefor  a  fee  of  twenty-five  dollars, 
bat  that  an  applicant  desiring  to  practice  two  branches,  one  of 
which  is  in  one  group  and  the  other  in  another  group,  must  procure 
a  certificate  for  each  branch  and  pay  for  each  certificate  the  sum 
of  twenty-five  dollars.  To  •  state  the  matter  more  concisely  you 
propose  to  charge  a  fee  of  twenty-five  dollars  for  a  certificate  for 
each  group,  which  certificate  may  authorize  its  holder  to  practice 
(me  or  any  number  of  branches  included  in  that  group. 

The  matter  of  dividing  the  various  limited  branches  afore- 
said into  said  groups  or  divisions  is  within  the  discretion  of  your 
board,  under  the  provisions  of  Section  1274-1,  supra,  and  is  to  be 
determined  by  a  professional  and  technical  knowledge  of  the  re- 
lation between  said  branches  included  in  each  group.  The  question, 
.therefore,  of  the  appropriateness  of  this  division  is  one  of  fact  and 
for  the  purposes  of  this  opinion  said  division  must  be  regarded  as 
properly  made.  The  question,  however,  of  the  charge  to  be  made 
for  certificates  to  practice  is  a  question  of  law  to  be  determined  by 
the  statutory  provisions  above  quoted  and  by  Section  1277  G.  C, 
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which  is  the  s^eneral  section  fixin^r  the  charge  of  twenty-five  dollars. 
This  section  provides  as  follows: 

''Each  applicant  for  a  certificate  to  practice  medicine  or 
surgery  in  this  state  shall  pay  a  fee  of  twenty-five  dollars  for 
an  examination.  On  failure  to  pass  such  examination  the  fee 
shall  not  be  returned  to  the  applicant,  but  within  a  year  after 
such  failure  he  may  present  himself  and  be  again  examined 
without  the  payment  of  an  additional  fee.  All  fees  for  exami- 
nation shall  be  paid  in  advance  to  the  treasurer  of  the  board 
and  by  him  paid  into  the  state  treasury  to  the  credit  of  a  fund 
for  the  use  of  the  state  medical  board/' 

It  must  be  observed  that  under  the  provisions  of  the  foregoing: 
section  each  applicant  for  a  certificate  to  practice  medicine  or  sur- 
gery in  this  state  shall  pay  a  fee  of  twenty-five  dollars  for  an  ex- 
amiruition.  Clearly  this  provision  makes  the  examination  and  not 
the  certificate  the  basis  for  the  charge  of  twenty-five  dollars.  An 
applicant  must  pay  twenty-five  dollars  for  an  examination.  If  he 
passes  successfully  the  certificate  follows;  if  he  fails  to  pass  said 
examination,  nevertheless,  he  pays  the  charge  of  twenty-five  dol- 
lars subject  to  his  right  to  take  another  examination  within  a  year 
after  such  failure  without  payment  of  an  additional  fee. 

Keeping  the  provisions  of  this  section  in  mind,  we  will  now 
consider  the  later  sections  first  above  quoted.  It  is  provided  in 
Section  1274-2,  supra,  that  any  person  who  has  practiced  any 
branch  named  in  Section  1274-1,  supra,  for  at  least  one  year  prior 
to  June  1, 1915,  and  who  makes  application  prior  to  October  1, 1915. 
shall  be  examined  in  those  subjects  only  which  are  appropriate  to 
the  limited  branch  of  medicine  or  surgery  for  a  certificate  to  prac- 
tice which  his  application  is  made.  Here  again  it  is  manifest  that 
the  examination  therein  provided  for  must  be  confined  to  those  sub- 
jects only  which  are  appropriate  to  the  branch  for  which  the  ap- 
plicant asks  a  certificate.  If  such  examination  may  apply  to  two 
or  more  branches,  that  is,  if  the  subjects  covered  by.  said  examina- 
tion are  appropriate  to  two  or  more  branches,  and  an  applicant  may 
qualify  by  passing  said  examination  to  practice  in  two  or  more 
branches,  I  know  of  no  legal  objection  to  his  certificate  so  author- 
izing him  and  for  a  single  fee  of  twenty-five  dollars. 

It  is  also  provided  in  this  section  for  the  examination  of  all 
other  applicants  under  such  rules  as  may  be  prescribed  by  the 
board. 

It  is  then  provided  in  Section  1274-3,  supra,  that  if  an  appli- 
cant passes  and  has  paid  the  fee  of  twenty-five  dollars  as  required 
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by  law  the  said  board  shall  issue  its  certificate  to  that  effect,  which 
shall  authorize  the  holder  thereof  to  practice  such  limited  branch 
or  branches  as  may  be  specified  therein.  I  am  convinced,  however, 
that  the  reference  here  made  to  the  payment  of  twenty-five  dollars 
as  required  by  law  is  directed  to  the  provisions  of  Section  1277 
6.  C,  and  that  under  these  statutes,  as  well  as  under  Section  1277, 
it  is  the  examination  and  not  the  certificate  which  determines  the 
fee. 

The  only  exception  to  this  application  and  construction  of  the 
law  is  found  in  those  provisions  of  Section  1274-2,  supra,  by  which 
under  certain  conditions  a  certificate  to  practice  in  one  or  more 
branches  may  be  issued  without  examination  upon  payment  of 
twenty-five  dollars.  These  provisions,  however,  not  involving  any 
examination,  cannot  overcome  the  plain  purpose  of  the  law  as  de- 
clared in  Section  1277,  supra. 

For  the  foregoing  considerations  I  therefore  conclude  that  it 
is  the  purpose  of  the  law  to  require  a  fee  of  twenty-five  dollars  for 
each  examination  and  that  a  certificate  may  be  issued  for  each  ex- 
amination which  may  include  one  or  more  branches,  but  where 
separate  examinations  are  required  in  separate  branches  a  fee  of 
twenty-five  dollars  must  be  charged  for  each  examination. 

Coming  now  to  consider  your  specific  question,  it  is  apparent 
that  unless  one  examination  may  cover  all  the  limited  branches 
which  you  have  included  in  one  group,  a  fee  of  twenty-five  dollars 
as  proposed  by  you  will  not  meet  the  requirements  of  the  law.  I 
learn  from  you  in  this  connection  that  as  a  matter  of  fact  it  will 
require  a  separate  examination  in  practically  every  limited  branch 
named  in  each  of  the  groups  specified  by  you.  This  being  so,  it  is 
my  opinion  that  a  fee  of  twenty-five  dollars  should  be  charged  for 
each  examination  required  to  qualify  an  applicant  for  a  certificate 
to  practice  any  branch  regardless  of  the  grouping  or  diidsions 
made  by  your  board  or  the  number  of  branches  you  may  include 
in  one  certificate. 
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The  Test  of  Whether  or  Not  a  Statute  is  Mandatory  is  Supplied  by 
Considering  Whether  Onnpliance  With  it  May  Be  EffectiTdy 
Enforced  by  Mandamus — The  Provision  Contained  in  the  First 
Part  of  Section  4782,  6.  C,  is  Directory  Rather  Than  Manda- 
tory— ^Under  the  Provision  of  the  Latter  Part  of  Section  4696, 
6.  C,  the  Transfer  of  School  Territory  \^11  Not  Be  EflFective 
Untfl  the  Boards  of  Education  (CaDed  Upon  to  Decide  in  the 
Premises)  Shall  Pass  Resolutions  and  Decide  Upon  an  Equitable 
Division  of  the  Funds  or  Indebtedness. 


No.  903 — (Opinion  Dated  October  8,  1915.) 

Hon,  Milton  Haines,  Prosecuting  Attorney,  Marysville,  Ohio. 

Dear  Sir : — ^In  your  letter  of  September  23,  you  enclose  a  letter 
addressed  to  me  by  D.  H.  Sellers,  superintendent  of  Union  county 
schools,  under  date  of  September  22,  1915,  in  which  he  states  that 
certain  residents  of  a  portion  of  territory  comprising  Mill  Creek 
rural  school  district  of  Union  county  have  petitioned  the  board 
of  education  of  said  county  to  transfer  said  part  of  said  territory 
to  the  Ostrander  village  school  district  in  Delaware  county  and 
that  it  is  claimed  by  those  persons  presenting  the  petition  to  said 
county  board  that  said  petition  is  signed  by  over  eighty  per  cent 
of  the  electors  residing  in  said  part  of  said  territory. 

Mr.  Sellers  requests  my  opinion  as  follows : 

"Is  that  portion  of  Section  4696  which  reads : 
'Provided  however,  that  if  at  least  75  per  cent  of  the  elec* 
tors  of  the  territory  petition  for  such  transfer,  the  county 
board  of  education  shcUl  make  such  transfer,'  mandatory  upon 
the  county  board  irrespective  of  all  other  provisions  of  law, 
and  all  considerations  as  to  the  equitable  distribution  of  ter- 
ritory among  the  school  districts  concerned.' 


»» 


As  you  are  probably  acting  as  the  legal  adviser  of  the  Union 
county  board  of  education  I  deem  it  proper  to  address  my  opinion 
on  the  question  asked  by  Mr.  Sellers  to  you. 

This  question  calls  for  an  interpretation  of  the  provisions  of 
Section  4696  G.  C,  as  amended  in  106  O.  L.,  397.  The  material 
parts  of  this  statute  are  as  follows : 

1.  ''A  county  board  of  education  may  transfer  a  part  or 
all  of  a  school  district  of  the  county  school  district  to  an  ad- 
joining exempted  village  school  district  or  city  school  dlsCrict, 
or  to  another  county  school  district,  provided  at  least  fifty  per 
centum  of  the  electors  of  the  territory  to  be  transferred  peti- 
tion for  such  transfer.'' 

2.  ''If  at  least  seventy-five  per  cent  of  the  electors  of  the 
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territory  petition  for  such  transfer,  the  county  board  of  edu- 
cation 8haU  make  such  transfer/' 

3.  ''No  such  transfer  shall  be  in  effect  until  the  county 
board  of  education  and  the  board  of  education  to  which  the 
territory  is  to  be  transferred  each  pass  resolutions  by  a  ma- 
jority vote  of  the  full  membership  of  each  board  and  until 
an  equitable  division  of  the  funds  or  indebtedness  be  decided 
upon  by  the  boards  of  education  actingr  in  the  transfer." 

Under  the  first  part  of  said  statute  as  above  quoted  the  board 
of  education  of  a  county  school  district  is  authorized  to  transfer 
territory  to  an  adjoining  county  school  district  upon  the  filing  of  a 
petition  of  at  least  fifty  per  cent,  of  the  electors  of  such  teritory 
asking  for  such  transfer. 

The  second  part  of  said  statute  by  its  terms  makes  it  the  duty 

of  said  county  board  to  make  such  transfer  when  said  petition  is 

signed  by  at  least  seventy-five  per  cent,  of  the  electors  of  such 
territory. 

In  either  event,  however,  by  provision  of  the  third  part  of 
said  statute  said  transfer  will  not  become  effective  until  said 
county  board  and  the  board  of  education  to  which  the  territory  is 
transferred  pass  resolutions  by  a  majority  vote  of  the  full  mem- 
bership of  such  boards,  in  favor  of  such  transfer,  and  until  an 
equitable  division  of  the  funds  or  indebtedness  be  decided  upon 
by  said  boards. 

While  the  second  part  of  said  statute  as  above  quoted  is  man- 
datory in  its  terms  and  would  seem  to  make  it  the  duty  of  a  county 
board  to  transfer  territory  under  the  condition  therein  set  forth, 
especially  in  view  of  the  provision  contained  in  the  first  part  of  said 
statute,  it  seems  clear  that  said  provision  must  be  considered  di- 
rectory rather  than  mandatory  when  the  same  is  taken  in  connec- 
tion with  the  provision  contained  in  the  third  part  of  said  statute 
which  modifies  said  former  provision  and  makes  the  passing  of 
resolutions  by  a  majority  vote  of  the  full  membership  of  the 
boards  of  education,  favoring  such  transfer,  and  an  agreement  be- 
tween said  boards  upon  an  equitable  division  of  the  funds  or  in- 
dd>tedness  of  the  district  from  which  such  territory  is  to  be  trans- 
ferred, conditions  precedent  to  such  transfer  becoming  effective. 

In  this  connection  I  call  your  attention  to  opinion  No.  656  of 
this  department  rendered  to  the  bureau  of  inspection  and  super- 
vision of  public  offices,  under  date  of  July  27,  1915,  in  answer  to 
a  request  for  an  interpretation  of  Section  4782  G.  C,  as  amended 
in  104  O.  L.,  159,  which  provides : 
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"When  a  depository  has  been  provided  for  the  school 
moneys  of  a  district,  as  authorized  by  law,  the  board  of  edu- 
cation of  the  district,  by  resolution  adopted  by  a  vote  of  a 
majority  of  its  members,  shall  dispense  with  a  treasurer  of 
the  school  monesrs,  belongin^r  to  such  school  district  In  such 
case,  the  clerk  of  the  board  of  education  of  a  district  shall  per- 
form all  the  services,  discharge  all  the  duties  and  be  subject 
to  all  the  obligations  required  by  law  of  the  treasurer  of  such 
school  districts." 

I  quote  the  following  from  said  opinion: 

"By  comparing  this  section  in  its  present  form  with  the 
form  thereof  as  it  existed  prior  to  the  amendment  referred  to, 
it  is  discovered  that  the  only  change  made  therein  by  the  gen- 
eral assembly  in  1914,  was  to  substitute  the  word  'shall*  be- 
fore the  word  'dispense'  for  the  word  *may/  This  change,  to- 
gether with  some  of  the  other  provisions  of  the  act  in  which 
the  amendment  is  found,  104  0.  L.,  158,  makes  it  seem  as  if 
the  intention  of  the  legislature  was  to  make  Section  4782 
amendatory  instead  of  permissive  merely,  as  it  had  formerly 
been.  But  whatever  may  have  been  the  latent  intention  of 
the  legislature,  it  is  clear  that  in  order  that  its  enactment 
might  have  the  effect  of  imposing  a  mandatory  duty,  such 
intention  must  have  been  effectively  expressed.  The  test  of 
whether  or  not  a  statute  is  mandatory  is  furnished  by  con« 
sidering  whether  or  not  compliance  with  it  may  be  effectively 
enforced  by  mandamus.  The  character  of  the  writ  of  man- 
damus is  such  as  that  it  will  not  issue  except  where  the  right 
thereof  is  clear,  nor  in  a  case  where  the  issuance  would  not 
accomplish  any  pratical  result. 

It  is  manifest  that  mandamus  would  not  lie  to  compel  in- 
dividual members  of  a  board  of  education  to  act  under  Sec- 
tion 4782  of  the  General  Code,  because  the  action  therein  re- 
ferred to  is  to  be  'by  resolution  adopted  by  a  vote  of  a  ma- 
jority of  its  members,'  from  which  it  clearly  follows  that  the 
right  of  the  individual  members  to  vote  as  they  see  fit,  is 
preserved." 

In  conclusion  it  was  held  that  the  proAdsion  contained  in  the 
ihrst  part  of  Section  4782  G.  C.,  as  above  quoted,  is  directory  rather 
than  mandatory. 

Inasmuch  as  said  provision  of  Section  4782  G.  C,  as  amended, 
is  similar  to  the  provision  contained  in  the  second  part  of  Section 
4696  G.  C.,  I  think  the  reasoning  upon  which  the  conclusion  in  the 
aforesaid  opinion  was  based  may  be  applied  in  determining  the 
proper  interpretation  to  be  given  to  said  provision  of  said  Section 
4696  G.  C.  I  am  therefore  enclosing  a  copy  of  said  opinion  for  your 
consideration. 
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Replying  to  Mr.  Sellers'  question,  I  am  of  the  opinion  that  said 

provision  of  said  statute  must  be  considered  directory  rather  than 

mandatory  and  that  under  the  provision  of  the  latter  part  of  said 

statute  the  transfer  of  the  territory  in  question  will  not  be  in 

effect  until  the  boards  of  education  of  Union  and  Delaawre  counties 
pass  resolutions  and  decide  upon  an  equitable  division  of  the  funds 

or  indebtedness  in  compliance  with  the  requirements  of  said  pro* 

vision  of  sfidd  statute. 

SeetkMis  6965  and  6967,  6.  C^  Were  Repealed  by  the  Cass  Highway 
Law — Section  241  of  the  Cass  Highway  Law  Provides  That  the 
Trustees  of  Each  Township  Shall  Maintain  All  Township  Roads 
¥^thin  Their  Respective  To¥mships — ^It  is  the  Duty  of  the  Town- 
ship Trustees  to  Maintain  and  Keep  in  Repair  a  Road  Laid  Out 
by  the  Township  Trustees  Under  Section  6958,  6.  C,  et  seq.,  and 
Which  Extends  from  a  Dwelling  Place  to  Another  Public  Road, 
Subject  to  the  Right  of  the  County  Commissioners  to  Assist  the 
Trustees  in  Such  Maintenance. 


No.  9Sa— (Opinion  Dated  October  14.  1915.) 

Hon.  J.  W.  Watts,  Prosecuting  Attorney,  Hillsboro,  Ohio. 

Dear  Sir: — I  have  your  communication  of  October  1,  1915,  in 
which  you  inquire  as  to  whose  duty  it  is  to  keep  in  repair  a  town- 
ship road  which  was  laid  out  by  the  township  trustees  under  favor 
of  Section  6958  G.  C,  and  which  extends  from  a  dwelling  place  to 
another  public  road. 

Section  6958  6.  C,  which  was  a  part  of  the  law  relating  to 

township  roads  and  which  was  repealed  by  the  Cass  Highway  Law, 

106  O.  L.,  574,  read  as  follows : 

"A  person,  desiring  to  have  a  township  road  laid  out  from 
a  plantation,  dwelling  place,  mill  or  house  of  public  worship, 
or  to  a  cemetery,  burial  ground  or  public  road,  or  from  one 
public  road  to  intersect  another,  or  from  a  tnict  of  wild  land 
or  timber  land,  stone  quarry,  coal  mine  or  mineral  land,  other 
than  petroleum  or  natural  gas  land,  to  a  railroad  or  railroad 
station,  or  from  a  railroad  station  to  a  township,  county  or 
state  road,  or  saw-mill,  shall  petition  the  trustees  of  the  proper 
township,  after  giving  thirty  days*  previous  notice  thereof, 
by  advertisement  posted  up  in  three  public  places  within  the 
township,  setting  forth  therein  the  time  when  the  petition  is 
to  be  presented,  the  place  of  beginning  of  such  road,  the  Inter- 
mediate points,  if  any,  and  the  place  of  termination  thereof/' 

The  sections  of  the  General  Code  immediately  following  Sec- 
tion 6958  and  which  were  in  force  prior  to  the  passage  of  the  Cass 


160  Department  Reports 

Highway  Law,  provided  for  the  givinsr  of  a  bond  by  the  petitioner, 
the  appointment  and  duties  of  viewers,  claims  for  damages,  the  re- 
port of  the  viewers  and  the  proceedings  of  the  township  trustees 
upon  such  report. 

Section  6965  G.  C,  after  providing  for  an  order  by  the  trustees 
upon  the  clerk  of  the  township  to  enter  the  report  on  record  and  an 
order  to  the  petitioners,  or  any  one  of  them,  or  to  the  proper  super- 
intendent in  the  case  of  the  granting  of  the  petition  to  open  the 
road  petitioned  for,  further  provided : 

''Such  road  shall  be  a  township  road,  subject  to  be  kept 
open  and  in  repair  at  the  expense  of  the  applicants  for  it,  or 
otherwise  as  provided  by  law/' 

4 

From  the  above  quoted  provision  it  appears  that  not  every 
township  road  established  under  the  provisions  of  Section  6958  G. 
C,  et  seq.,  was  required  to  be  kept  in  repair  by  the  township.  On 
the  other  hand,  the  provision  of  the  statute  was  that  such  roads 
were  to  be  kept  open  and  in  repair  at  the  expense  of  the  applicants 
therefor,  unless  otherwise  provided  by  law. 

As  pointed  out  by  you  in  your  communication  to  me,  there  was 

a  provision  of  law  prior  to  the  passage  of  the  Cass  Highway  Law 

providing  for  the  keeping  in  repair  of  certain  township  roads  at  the 

expense  of  the  township,  such  provision  being  found  in  Section 

6967  G.  €.,  which  section  reads  as  follows: 

"A  township  road  which  commences  in  a  state,  turnpike, 
township,  or  county  road,  or  at  a  railroad  station,  and  is  not 
less  than  thirty  feet  in  width,  and  passes  on  and  intersects 
another  state,  turnpike,  county  or  township  road,  shall  be 
opened,  and  kept  in'  repair  by  the  road  superintendent  in 
whose  district  it  is  situated,  in  whole  or  in  part,  and  the  costs 
of  the  view  and  survey  of  such  road  shall  be  paid  out  of  the 
township  treasury." 

An  examination  of  the  above  quoted  section  discloses  the  fact 
that  under  the  law  relating  to  township  roads,  as  such  law  stood 
prior  to  the  passage  of  the  Cass  Highway  Code,  it  was  not  the  duty 
of  the  township,  under  Section  6967  G.  C,  to  keep  in  repair  a  town- 
ship road  laid  out  by  the  township  trustees,  under  favor  of  Section 
6958  G.  C,  et  seq.,  and  which  extended  from  a  dwelling  place  to 
another  public  road.  That  being  true,  it  was  the  duty  of  the  appli- 
cants for  such  road  to  keep  the  same  open  and  in  repair  at  their 
expense,  under  the  provisions  of  Section  6965  G.  C. 

You  call  attention  to  the  third  paragraph  of  Section  241  of  the 
Cass  Highway  Law,  Section  7464  G.  C,  which  reads  as  follows : 
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'Township  roads  shall  include  all  public  highways  of  the 
state  other  th^  state  or  county  roads  as  hereinbefore  defined, 
and  the  trustees  of  each  township  shall  maintain  all  such 
roads  within  their  respective  townships;  and  provided  fur- 
ther, that  the  county  commissioners  shall  have  full  power  and 
authority  to  assist  the  township  trustees  in  maintaining  all 
such  roads,  but  nothing  herein  shall  prevent  the  township 
trustees  from  improving  any  road  witiiin  their  respective 
townships,  except  as  otherwise  provided  in  this  acL" 

You  correctly  observe  that  the  Cass  Highway  Law  does  not 
make  any  exception  as  to  the  maintenance  and  repair  of  township 
roads  and  this  fact,  coupled  with  the  further  fact  that  Sections 
6965  and  6967  G.  C,  referred  to  above,  were  repealed  by  the  Cass 
Highway  Law,  gives  rise  to  your  question,  which  is  Ieus  to  whether 
it  is  the  duty  of  township  trustees  to  keep  in  repair  a  township 
road  extending  from  a  dwelling  place  to  another  public  road,  or 
whether  such  a  road  is  to  be  maintained  by  the  original  applicants 
therefor  or  by  those  who  have  the  use  of  the  same  and  for  whose 
benefit  it  was  originally  laid  out. 

Under  Section  6975  G.  C,  as  that  section  stood  before  the 
passage  of  the  Cass  Highway  Law,  township  roads,  whether  laid 
out  before  or  after  the  passage  of  such  section,  were  declared  to 
be  public  highways.  Roads  of  the  character  referred  to  by  you, 
that  is  roads  laid  out  by  the  township  trustees  and  extending  from 
a  dwelling  place  to  another  public  road,  are  not  either  state  roads 
or  county  roads  within  the  definitions  of  such  terms  as  set  forth 
m  Section  241  of  the  Cass  Highway  Law,  Section  7464  G.  C. 

Since  roads  of  the  character  referred  to  by  you  were,  prior  to 
the  passage  of  the  Cass  Highway  Law,  declared  by  the  legislature 
to  be  public  highways,  and  since  township  roads,  as  defined  in 
Section  241  of  the  Cass  Highway  Law,  include  all  public  highways 
of  the  state  other  than  state  or  county  roads,  and  since  it  is  pro- 
vided in  Section  241  of  the  Cass  Highway  Law  that  the  trustees 
of  each  township  shall  maintain  all  township  roads  within  their  re- 
spective townships,  and  since  the  Cass  Highway  Law  contains  no 
exception  which  would  excuse  township  trustees  from  maintaining 
township  roads  extending  from  a  dwelling  place  to  another  public 
mad,  it  therefore  follows  that  in  the  present  state  of  the  law  it  is 
the  duty  of  the  township  trustees  to  maintain  and  keep  in  repair  a 
road  laid  out  by  the  township  trustees  under  favor  of  Section  6958 
G.  C,  et  seq.,  and  which  extends  from  a  dwelling  jdace  to  another 
public  road,  subject  to  the  right  of  the  county  commissioners  to 
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assist  the  township  trustees  in  such  maintenance,  as  provided  in 
Section  241  of  the  Cass  Hisrhway  Law,  Section  7464  G.  C. 

Municipal  Corporation — ^In  An  Action  Where  City  Is  Plaintiflf, 
Board  of  Education,  Def  endant.  City  Solicitor  R^resents  City — 
Board  May  Employ  Counsel  Provided  Certificate  Is  Filed  With 
Clerk  of  Board  That  Funds  Are  Available. 


No.  839— (Opinion  Dated  September  20,  1915.) 

Hon.  Frank  W.  Miller,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir:  In  your  letter  of  September  13  you  request  my 
opinion  as  follows: 

"The  city  of  Dayton,  through  its  solicitor,  has  brought 
suit  in  the  supreme  court  against  the  budget  commission  of 
the  county,  the  county  commissioners  of  Montgomery  county 
and  the  board  of  education  of  the  city  of  Dayton,  claiming 
that  the  city  did  not  get  a  fair  division  of  the  funds.  The 
budget  of  the  county  commissioners  was  cut;  likewise,  the 
budget  of  the  city  was  cut;  but  the  budget  of  the  board  of 
education  of  Dayton  was  not  cut. 

"Query:  Since  the  solicitor  is  serving  the  city  of  Day- 
ton in  a  suit  against  the  board  of  education  of  the  city  of 
Dayton,  can  the  board  of  education  of  said  city  legally  em- 
ploy counsel  for  its  defense  in  the  above  suit,  and  pay  the 
fees  necessary  for  the  emplojrment  of  such  counsel?" 
Section  4761  G.  C.  provides: 

"Except  in  city  school  districts,  the  prosecuting  attorney 
of  the  county  shall  be  the  legal  adviser  of  all  boards  of  edu- 
cation of  the  county  in  which  he  is  serving.  He  shall  prose- 
cute all  actions  against  a  member  or  officer  of  a  board  of 
education  for  malfeasance  or  misfeasance  in  office,  and  he 
shall  be  the  legal  counsel  of  such  boards  or  the  officers  thereof 
in  all  civil  actions  brought  by  or  against  them  and  shall  con«< 
duct  such  actions  in  his  official  capacity.  When  such  civil 
action  is  between  two  or  more  boards  of  education  in  the 
same  county,  the  prosecuting  attorney  shall  not  be  required 
to  act  for  either  of  them.  In  city  school  districts,  the  city 
solicitor  shall  be  the  legal  adviser  and  attorney  for  the  board 
of  education  thereof,  and  shall  perform  the  same  services  for 
such  board  as  herein  required  of  the  prosecuting  attorney 
for  other  boards  of  education  of  the  county." 

While  the  latter  provision  of  the  statute  as  above  quoted 
makes  the  solicitor  of  a  city  the  legal  adviser  and  attorney  for  the 
board  of  education  of  the  city  school  district  and  requires  him  to 
perform  the  same  services  for  said  board  as  are  required  of  the 
prosecuting  attorney  of  the  county  in  which  such  city  is  located. 
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by  the  provisions  of  the  statute,  for  other  boards  of  education  of 
such  county,  said  provision  of  the  statute  cannot  apply  in  the 
particular  case  referred  to  in  your  inquiry. 

As  the  legal  representative  of  the  city  of  Dayton  in  the 
action  pending  in  the  supreme  court  wherein  said  city  is  plaintiff 
and  the  board  of  education  of  the  school  district  of  said  city  is 
one  of  the  defendants,  the  city  solicitor  cannot  act  as  the  legal 
representative  of  said  board  of  education  and  the  question  arises 
whether  said  board  may  employ  counsel  to  defend  it  in  said  case 
and  pay  for  the  services  rendered. 

It  will  not  be  necessary  in  answering  this  question  to  pass  on 
the  question  as  to  whether  or  not  the  solicitor  of  the  city  of  Day- 
ton, which  city  has  adopted  the  city  manager  plan  of  government, 
under  authority  of  Sections  7  and  8  of  Article  XVIII  of  the  con- 
stitution, would  be  required  ordinarily  to  act  as  the  legal  adviser 
and  attorney  for  the  board  of  education  of  said  city. 

While  Section  2918  G.  C,  as  found  in  the  chapter  relating  to 

the  prosecuting  attorney  of  the  county,  provides  in  part : 

"Nothing  in  the  preceding  two  sections  (relating  to  cer- 
tain powers  and  duties  of  the  prosecuting  attorney  and  mak- 
ing him  the  legal  adviser  of  county  and  township  officers 
with  the  exception  therein  mentioned)  shall  prevent  a  school 
board  from  employing  counsel  to  represent  it,  ,but  such  coun- 
sel, when  so  employed,  shall  be  paid  by  such  school  board 
from  the  school  fund," 

I  am   of  the   opinion  that   said   provision  of  the  statute,   being 

general  in  its  nature,  relates  to  those  boards  of  education  which 

would    ordinarily  be    represented    by   the    prosecuting   attorney 

under  authority  of  Section  4761  G.  C.,  and  that  said  provision  is 

not  applicable  to  the  board  of  education  of  a  city  school  district, 

which  under  provision  of  the  latter  part  of  said  Section  4761  is 

ordinarily  represented  by  the  city  solicitor. 

If,  therefore,  the  board  of  education  of  the  city  of  Dayton  has 
authority  to  employ  counsel  to  represent  it  in  the  case  referred  to 
in  your  inquiry,  it  must  be  implied  from  the  power  expressly  given 
to  said  board  by  statute  when  taken  in  connection  with  the  facts 
in  the  particular  case. 

Under  provision  of  Section  4749  G.  C.  the  board  of  education 
of  each  school  district,  when  properly  organized,  is  a  body 
pditic  and  corporate  and  as  such  capable  of  suing  and  being 
sued. 

In  the  case  of  Caldwell  vs.  Marvin,  et  al.,  8  O.  N.  P.  (n.  s.). 
387,  the  court  in  its  opinion  said: 
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"'It  is  claimed  in  this  case  that  no  valid  contract  could 
have  been  made  by  any  board  of  education  for  services  of 
attorneys  in  a  quo  warranto  proceeding.  The  city  solicitor, 
under  Section  3977  (Section  4761  G.  C.)  was  the  legally 
constituted  attorney  or  legal  counsel  of  the  board,  and  until 
he  refused  or  failed  to  act,  no  additional  legal  counsel  could 
be  employed.  When,  however,  he  elected  to  act  for  the  de 
facto  board,  and  not  for  the  board  de  jure,  other  counsel  was 
necessary.  The  ordinary  and  necessary  method  of  conduct- 
ing a  legal  proceeding  is  with  the  assistance  of  legal  counsel. 
If  the  right  of  a  board  of  education  to  exercise  some  singrle 
power  was  challenged  in  a  quo  warranto  proceeding  there 
would  be  no  question  of  the  implied  right  to  employ  counsel 
in  the  absence  of  legally  constituted  counsel,  or  upon  the  fail- 
ure or  refusal  of  such  counsel  to  act.  Why  should  the  rule 
be  different  where  the  right  to  exercise  any  power  whatever 
is  questioned  and  proper  to  be  established?  The  public  is 
interested  in  having  its  legally  elected  officers  perform  their 
duties,  even  though  less  interested  than  in  having  such 
duties  performed." 

It  was  further  held  by  the  court  in  the  case  of  CaldweU  vs. 
Marvin  et  al.,  supra,  that  where  no  certificate  of  the  clerk,  that 
the  funds  requisite  for  the  payment  of  a  claim  for  services  ren- 
dered were  in  the  treasury  and  unappropriated,  was  filed  prior  to 
the  adoption  of  the  resolution  authorizing  payment  as  required  by 
Section  2834b  of  the  revised  statutes  (Section  5660  G.  C.)  the 
resolution  is  without  effect  and  an  injunction  will  lie  against  such 
payment. 

The  opinion  of  the  court  in  this  case  is  directly  in  point  and 
is  warrant  for  the  proposition  that  where  the  solicitor  of  a  city 
acts  as  legal  adviser  for  such  city  in  a  case  in  which  the  interest 
of  said  city  is  adverse  to  the  interest  of  the  board  of  education  of 
the  city  school  district,  said  board  of  education  has  the  ris^t  to 
be  represented  by  legal  counsel  and  to  pay  such  counsel  from  any 
funds  in  the  school  treasury  available  for  that  purpose. 

Replying  to  your  question  I  am  of  the  opinion  that  inasmuch 
as  the  solicitor  of  the  city  of  Dayton  is  representing  said  city  in 
the  action  in  the  supreme  court  and  cannot  therefore  represent 
the  board  of  education  of  the  city  school  district  for  the  reason 
that  the  interest  of  said  city  is  adverse  to  that  of  said  board  of  edu- 
cation, said  board  of  education  may  employ  counsel  to  defend  it  in 
said  action;  provided,  however,  that  before  adopting  a  resolution 
employing  such  counsel  and  authorizing  pajrment  for  services  ren- 
dered, there  is  filed  with  said  board  by  the  clerk  thereof  a  certifi- 
cate of  available  funds,  as  required  by  Section  5660  G.  C. 
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Where  a  Foreign  Cwporation  Volimtarily  Pftys  a  Minimum  Fee  of 
TeD  ($10)  Dollars  and  Procures  a  Certificate  Authorizing  It  to 
Transact  Business  in  This  State  Under  Section  183,  6.  C, 
Though  at  the  Time  It  Owns  No  Property  in  Ohio  and  Does  No 
Business  in  the  State;  and  Said  Corporation  Subsequently  Be- 
comes Liable  to  Comply  With  Section  185,  6.  C,  the  Whole  Pro- 
portion of  the  Authorized  Capital  Stock  of  the  Company  R^re- 
sented  by  Its  Property  and  Business  in  Ohio,  upon  Such  Com- 
pliance Constitutes  An  ''Increase"  Within  the  Meaning  of  Sec- 
tion 185,  G.  C,  So  That  No  Part  of  the  Original  Fee  of  $10  WiU 
Be  Deducted  From  the  Fee  Payable  by  the  Corporation  Under 
Section  185,  6.  C. 


No.  833 — (Opinion  Dated  September  20,  1915.) 

Honorable  C.  Q.  Hildebrant,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:     I  beg  to  acknowledge  receipt  of  your  letter  of 

September  13,  requesting  my  opinion  as  follows: 

"A  foreign  corporation  at  the  time  of  filing  certificate 
to  do  business  in  Ohio  had  no  property  in  Ohio — spaying  a 
fee  of  fifteen  dollars  ($15.00)  under  Section  178,  and  ten 
dollars  ($10.00)  under  Section  183  of  the  Greneral  Code.  It 
is  now  their  desire  to  increase  their  business  in  Ohio,  and 
what  we  would  like  to  know  is  whether  the  ten  dollars  paid 
under  Section  183  should  be  deducted  from  the  total  amount 
of  the  increase  under  Section  185  of  the  General  Code." 
This  question  is  not  covered  by  Opinion  No.  699,  addressed 

to  you  under  date  of  August  6,  1915,  to  which,  however,  I  refer 

you  for  a  general  discussion  of  the  application  of  Section  185  of 

the  (General  Code. 

I  assume  from  your  letter  that  no  question  is  raised  either  by 
your  department  or  the  corporation  as  to  its  liability  to  pay  some 
fee  under  the  circumstances  mentioned,  and  that  question  will  not, 
therefore,  be  discussed. 

It  seems  to  me  that  Section  185  of  the  General  Code  on   its 

face  contains  an  answer  to  your  question.    It  provides  in  full  as 

foUows: 

''Section  185.  A  corporation  which  has  filed  its  state- 
ment and  paid  the  fee  prescribed  by  the  preceding  two  sec- 
tions and  which  thereafter  shall  increase  the  proportion  of 
its  capital  stock,  represented  by  property  used  and  business 
done  in  this  state,  shall  file  within  thirty  days  after  auch  in- 
crease an  additional  statement  with  the  secretary  of  state, 
and  pay  a  fee  of  one-tenth  of  one  per  cent  upon  the  increase 
of  its  authorized  capital  stock  represented  by  property  owned 
and  business  transacted  in  this  state." 
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As  the  section  explicitly  provides,  the  fee  is  to  be  computed 
not  upon  the  amount  of  the  authorized  capital  stock,  represented 
by  property  owned  and  business  transacted  in  this  state  as  iv^ 
creased,  but  upon  the  increase  itself.  This  means  that  whenever 
the  "proportion"  of  the  authorized  capital  stock  of  a  company  rep- 
resented by  its  property  and  business  in  this  state,  as  that  term 
is  interpreted  in  opinion  No.  699  above  referred  to,  becomes  lar^rer 
than  it  has  been,  an  additional  statement  shall  be  filed  and  a  fee 
shall  be  paid,  based  not  upon  the  new  "proportion,"  but  ui>on  the 
difference  in  amount  between  such  new  "proportion"  and  the  "pro- 
portion'^ upon  which  the  initial  compliance  fee,  or  the  last  supple- 
mentary compliance  fee  may  have  been  based. 

I  realize,  however,  that  this  general  principle  is  not  of  clear 
application  to  the  facts  which  you  state,  because  in  the  case  which 
you  present  the  "proportion,"  as  that  term  was  defined  by  me  in 
the  former  opinion  referred  to,  was  nothing.  That  is  to  say, 
the  corporation  complied,  or  assumed  to  comply,  with  Section 
183  of  the  General  Code  when  it  had  no  property  in  this  state  and, 
presumably,  before  it  transacted  any  business  in  this  state.  That 
being  the  case,  it  cannot  be  said  that  any  of  its  capital  stock  was  at 
that  time  represented  by  property  owned  and  used  and  business 
transacted  in  Ohio.  Accordingly,  the  doing  of  any  business  in 
Ohio  and  the  ownership  of  any  property  in  Ohio  would  "increase" 
the  proportion  of  its  capital  stock  represented  by  property  and 
business  in  Ohio  and  the  whole  "proportion"  thereby  produced 
would  constitute  such  "  increase." 

The  corporation,  though  complying  with  the  laws  of  Ohio  in  a 
laudable  spirit,  was  not  liable  to  comply  with  Section  183,  because 
it  did  not  at  that  time  own  or  use  a  part  or  all  of  its  capital  or 
plant  in  this  state.  It  is  true  that  a  foreign  corporation  must 
comply  with  Section  183  before  doing  business  in  this  state,  but 
it  is  not  true  that  the  compliance  must  be  effected  before  property 
is  acquired  in  this  state ;  on  the  contrary,  the  section  presumes  that 
the  corporation  will  acquire  property  in  this  state  before  attempt- 
ing to  do  any  business  in  this  state. 

In  this  view  of  the  case,  the  original  compliance  by  the  com- 
pany with  Section  i83  was  purely  voluntary,  and  pajrment  of  the 
ten  dollar  minimum  fee  was  gratuitous. 

The  section  does  not  provide  directly  that  fees  theretofore 
paid  shall  be  credited  in  any  way  upon  the  fee  to  be  exacted  undei^ 
It. 
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An  illustration  may  serve  to  show  the  possible  operation  of 
the  statute.  Suppose  that  the  company,  instead  of  owning  no  prop- 
erty and  doing  no  business  in  Ohio  at  the  time  of  its  original  com- 
pliance with  ^Section  183,  had  owned  a  small  amount  of  property  m 
Ohio  and  that  its  authorized  capital  stock  was  relatively  small,  so 
that  one-tenth  of  one  per  cent  upon  the  proportion  of  its  authorized 
capital  stock,  represented  by  property  owned  in  Ohio  would  have 
been  some  amount  less  than  ten  dollars;  then  when  the  company 
subsequently  increased  the  proportion  of  its  authorized  capital 
stock,  represented  by  property  owned  and  used  and  business  trans- 
acted in  Ohio,  and  become  liable  for  a  fee  under  Section  186,  it 
could  not  have  insisted  that  the  difference  between  the  minimum 
fee  of  ten  dollars  and  the  amount  produced  by  taking  one-tenth 
of  one  per  cent  upon  the  proportion  of  its  authorized  capital  stock, 
represented  by  property  owned  and  used  and  business  transacted 
in  this  state,  at  the  time  of  its  original  compliance  should  be  de- 
ducted from  the  fee  payable  under  Section  186. 

The  illustration  cited  involves  exactly  the  same  principle  as 
that  which  is  involved  in  your  question ;  but  in  addition  the  ques- 
tion, as  you  state  it,  shows,  as  I  have  remarked,  that  the  payment 
of  the  ten  dollars  in  the  first  instance  was  purely  voluntary  on  the 
part  of  the  company. 

Because  there  is  no  authority  to  deduct  the  entire  minimum 
fee  from  the  fee  payable  under  Section  186  for  any  reason;  and 
because  the  entire  "proportion"  as  now  to  be  ascertained  is  an  "in- 
crease," the  original  "proportion"  having  been  nothing,  I  am  of 
the  opinion  that  the  proper  way  to  fix  the  fee  under  the  circum- 
stances stated  by  you  is  to  take  the  entire  "proportion"  as  now  as- 
certained and  as  that  term  is  defined  in  opinion  No.  699,  to  which 
I  have  referred,  and  compute  one-tenth  of  one  per  cent  thereof, 
without  any  deduction  on  account  of  the  fee  of  ten  dollars  pre- 
viously paid. 
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No.  15028 — The  State  of  Ohio  on 
the  relation  of  Thomas  R.  Jones  v. 
The  Board  of  Deputy  State  Supervis- 
ors and  inspectors  of  elections  of 
Montgomery  county.  In  Mandamus. 
MATTHIAS,  J. 

1.  Under  the  provisions  of  Section 
5004.  General  Code,  the  period  for 
filing  nominating  petitions  does  not 
expire  until  the  end  of  the  sixtieth  day 
previous  to  the  day  of  election  and  it 
is  the  duty  of  the  board  of  deputy 
state  supervisors  of  elections  to  pro- 
vide opportunity  for  the  presentation 
of  such  petitions  up  to  midnight  of 
that  day. 

2.  Where  a  statute  requires  that  an 
act  be  performed  a  fixed  number  of 
days  previous  to  a  specified  day,  the 
last  day  should  be  excluded  and  the 
first  day  included  in  making  the  com- 
putation. 

3.  A  nominating  petition  of  one 
seeking  to  qualify  as  a  candidate  in 
an  election  to  be  held  on  November 
2d,  may  be  filed  as  late  as  Septem- 
ber 3d.    Writ  allowed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Jones,  JJ., 
concur. 


No.  15014— The  State  of  Ohio  on 
the  relation  of  the  City  of  Dayton,  a 
Municipal  Corporation,  v.  Robert  C. 
Patterson,  Prosecuting  Attorney  of 
Montgomery  County,  Ohio,  Hugo  F. 
Schneider,  County  Auditor  of  Mont- 
gomery County,  Ohio,  and  Clarence 
S.  Wiggin,  County  Treasurer  of  Mont- 
gomery County,  Ohio,  constituting 
the  Budget  Commissioners  of  said 
county.  In  Mandamus. 
NEWMAN,  J. 

Under  the  provisions  of  Section 
o649-3a.  General  Code,  the  budget  com- 
missioners in  the  adjustment  of  the 
various  amounts  of  taxes  to  be  raised 
in  a  taxing  district  and  in  reducing 
the  estimates  contained  in  the  budg- 
ets are  called  upon  to  exercise  their 


official  judgment  and  descretion.  In 
the  absence  of  fraud,  bad  faith,  or 
abuse  of  discretion  it  is  not  within, 
the  power  of  the  court  to  interfere, 
and  an  action  in  mandamus  will  not 
lie  to  control  such  discretion  or  cor- 
rect an  error  of  Judgment.  Demurrer 
sustained  and  petition  dismissed. 

Nichols,  C.  J.,  Johnson,  Donahae,. 
Wanamaker,  Jones  and  Matthias,  JJ., 
concur. 


No.  15031 — The  State,  ex  rel.  Gra- 
ham P.  Hunt,  et  al.,  v.  Charles  Q. 
Hlldebrant,  Secretary  of  State.  In 
Mandamus. 

No.  15032 — The  State,  ex  rel.  New- 
ton   D.   Baker,   et  al.,   v.    Charles    Q. 
Hildebrant,    Secretary    of   State.        In 
Mandamus. 
DONAHUE,  J. 

1.  Section  Ig  of  Article  II  not  only 
peremptorily  commands  the  secre- 
tary of  state  to  cause  to  be  printed  an 
argument  and  explanation,  or  both, 
against  any  proposed  amendment  to 
the  constitution,  and  to  mail,  or  other- 
wise distribute  the  same,  together  with 
a  copy  of  such  proposed  amendment 
and  argument  and  explanation,  or  both, 
for  such  amendment,  to  each  of  the 
electors  of  the  state,  as  far  as  may  be 
reasonably  possible,  but  further  ex- 
pressly provides  that  this  with  other 
provisions  found  in  this  section  of  the 
constitution  **shall  be  self-executing/" 

2.  These  mandatory  provisions  of  the 
constitution  are  binding  upon  the  ex- 
ecutive officers  and  the  courts  of  this 
state  alike.  It  is  the  duty  of  the  offi- 
cer to  obey.  He  has  no  authority  to 
declare  that  a  constitutional  provision 
is  not  self-executing,  when  the  con- 
stitution expressly  provides  that  it  is 
self-executing. 

3.  It  is  the  6fflcial  duty  of  the  sec- 
retary of  state  to  obey  this  constitu- 
tional command,  regardless  of  the  fact 
that  neither  the  constitution  nor  the 
laws  of  the  state  specifically  provide 
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in  detail,  the  manner  and  method  of 
selectins  the  person  or  persons  who 
shall  prepare  and  file  such  argument 
and  explanation,  or  both. 

4.  Where  an  officer  is  directed  by 
the  constitution  or  a  statute  of  the 
state  to  do  a  particular  thing,  in  the 
absence  of  specific  directions  cover- 
ing in  detail  the  manner  and  method 
of  doing  it,  the  command  carries  with 
it  the  implied  power  and  authority 
necessary  to  the  performance  of  the 
duty  imposed. 

5.  The  act  of  the  general  assembly, 
passed  April  18,  1913,  (103  O.  L., 
S31),  entitled,  "An  act  to  provide  for 
the  submission  of  puT)licity  pamph- 
lets by  the  state,  county  or  munici- 
pality, relative  to  measures  submitted 
to  the  people  through  the  initiative 
and  referendum,"  does  not  facilitate 
the  op««tion  of  the  provision  of  Sec- 
tion 1-g  of  Article  II  of  the  Constitu- 
tion, in  reference  to  the  preparation 
and  mailing,  or  otherwise  distributing, 
to  the  electors  of  the  state,  as  far  as 
may  be  reasonably  possible,  an  argu- 
ment or  explanation,  or  both,  against 
a  proposed  amendment  to  the  Consti- 
tution.   Writs  to  issue. 

Nichols,  C.  J.,  Johnson,  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ., 
concur. 


No.  14739— The  Hocking  Valley  Rail- 
way Company  v.  The  Public  Utilities 
Commission  of  Ohio  and  the  Public 
Service  Commission  of  Ohio.  Error 
to  the  Court  of  Appeals  of  Famklin 
connty. 
JOHNSON,  J. 

1.  This  court  will  not  substitute  its 
judgment  for  that  of  an  administra- 
tive hoard  created  pursuant  to  an  act 
of  the  legislature  as  to  matters  with- 
in its  province.  Before  the  court  will 
interfere  with  an  order  of  the  rail- 
way commission,  or  its  successors,  it 
most  appear  from  a  consideration  of 
the  record  that  the  action  of  the  com- 
mission was  unlawful  or  unreasonable. 

3.  The  state  in  the  exercise  of  the 
discretion  with  which  it  is  vested,  in 
prescribing  rates  for  intrastate  traf- 
fic may  make  reasonable  classifica- 
tions of  business.  The  power  is  not 
arbitrary  and  must  be  used  with  due 
regard  for  the  carrier's  right  to  proper 
compensation. 

Z.  Considerations  of  public  interest 

cannot  be   invoked    as    a  ground   to 

'Compel  a  common   carrier   to    main- 


tain a  rate  on  a  particular  commodity 
that  will  deny   proper  compensation. 

4.  The  order  of  the  railway  com- 
mission fixing  rates  under  the  circum- 
stances of  this  case  is  not  unlawful 
or  unreasonable;  and  is  not  a  denial 
of  due  process  of  law  or  of  the  equal 
protection  of  the  laws,  or  a  taking  of 
property  without  Just  compensation. 
Judgment  affirmed. 

Nichols,  C.  J.,  Donahue,  Wanamaker,.. 
Newman,  Jones  and  Matthias,  J  J., 
concur. 


Tuesday,  November  9,  1915. 

MOTION   DOCKET 

8914.  Edward  Stump  vs.  George  M. 
Hoffman.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Mont- 
gomery county  to  certify  its  record. 
Overruled. 

8916.    Ellas   R.    Monfort   et   al.    vs. 
Ullie  1.    Ellis    et    al.     Motion  for  an 
order  directing  the  court  of  appeals, 
of  Hamilton  county  to  certify  its  rec- 
ord.    Overruled. 

8923.  The  Toledo,  Fostoria  & 
Findlay  Railway  Co.  vs.  Robert  Pultz, 
Motion  by  defendant  to  dismiss  cause 
No.  14914  on  the  general  docket.  Al- 
lowed. 

8924.  Joseph  S.  Courtney,  Trustee^ 
vs.  The  Lake  Erie  Ore  Co.  Motion  by 
defendant  to  dismiss  petition  in  error 
in  cause  No.  14978  on  the  general 
docket.     Allowed. 

8925.  John  Truax  vs.  Chas.  S. 
East  et  al.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Allen 
county  to  certify  its  record.  Over- 
ruled. 0 

8927.  Wlllard  D,  Chamberlln  vs. 
Board  of  Education  of  the  City 
School  District  of  Dayton  et  al.  Mo- 
tion for  an  order  directing  the  court 
of  appeals  of  Montgomery  county  to 
certify  its  record.    Overruled- 

8928.  A.  A.  Crawford  et  al.  vs. 
Jacob  Weidemeyer  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Crawford  county  to  certify 
its  record.    Overruled. 

8929.  City  of  Sidney  et  al.  vs.  J.  C. 
Cummins.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Shelby 
county  to  certify  its  record.  Over- 
ruled. 

8931.  Meigs  County  Agricultural 
Society  vs.  Austin  W.  Vorhes.  Mo- 
tion for  an  order  directing  the  court 
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of  appeals  of  Meigs  county  to  certify 
its  record.    OTerruled. 

8932.  Florence  Firestone  vs.  Edwin 
T.  Johnson  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Franklin  county  to  certify  its  record. 
Overruled. 

8935.  Frederick  A.  Avery  et  al.  vs. 
City  of  Akron  et  al.  Motion  by  de- 
fendant to  dismiss  cause  No.  14982  on 
the  general  docket.    Overruled. 

8936.  Frederick  A.  Avery  et  al.  vs. 
City  of  Akron  et  al.  Motion  by  de- 
fendant to  extend  time  for  filing  brief 
in  cause  No.  14982  on  the  general 
docket.     Allowed. 

8938.  The  United  States  Fidelity 
&  Guaranty  Co.  vs.  The  General  Fire- 
proofing  Co.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Mont- 
gomery county  to  certify  its  record. 
Overruled. 

8939.  The  Second  National  Bank  of 
Cincinnati  vs.  C.  J.  Enright  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

8940.  Wylie  Waite  vs.  State  of 
Ohio.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  court  of  appeals 
of  Wayne  county.     Overruled. 

8941.  Mary  Helen  Walker  et  al.  vs. 
Frances  Burtscher  et  al.  Motion  by 
plaintiff  to  extend  time  for  filing  of  all 
briefs  in  cause  No.  14892  on  the  gen- 
eral docket.    Allowed. 


GENERAL  DOCKET. 

14784.  The  Board  of  County  Com- 
missioners of  Darke  County  vs.  The 
Board  of  County  Commissioners  of 
Mercer  county.  Judgment  afl&rmed. 
Per  curiam. 

14806.  D.  E.  Hess,  Receiver,  et  al. 
vs.  Man  ford  D.  Beard.  Miami.  Dis- 
missed for  want  of  Jurisdiction  *  there 
being  no  constitutional  question  In- 
volved. 

14812.  The  Board  of  County  Com- 
missioners of  Butler  county.  Ohio,  et 
al.  vs.  The  State  of  Ohio  ex  rel.  B.  P. 
Primmer,  City  Solicitor.  Butler. 
Judgment  affirmed.     Per  curiam. 

14818.  The  Comstock  Amusement 
Co.  vs.  The  Opera  Ball  Co.  CuyalM%;a. 
Judgment  affirmed.     Per  curiam. 

14826.  Tim  Haley  vs.  Gilbert  O. 
Hanna  et  al.  Greene.  Judgment  re- 
versed. Judgment  for  plaintiff  in  er- 
ror.   Per  curiam. 

14877.  Fredericka  Leiser  vs.  Phila 
Hay.     Hamilton.    Judgment  affirmed. 

14882.  Samuel  Hirsch  vs.  The  City 
of  Cincinnati.  Hamilton.  Dismissed, 
there  being  no  constitutional  question 
involved. 

14894.  Victor  Bittner,  a  minor,  vs. 
The  Dolly  Varden  Chocolate  Co.  Ham- 
ilton.   Judgment  affirmed. 

14954.  John  R.  Holmes  vs.  The 
State  of  Ohio  ex  rel.  Jeremiah  De- 
laney.    Hamilton.    Judgment  affirmed. 


PUBLIC  UTILITIES  COMMISSION 


No.  663 — ^In  the  Matter  of  the  Application  of  The  Fostoria  and 
Fremmit  Railway  Company,  for  Consent  and  Authority  to  SeD 
Two  Hondred  Thousand  Dollars  ($200,000.00)  Par  Value  of  Its 
Bonds. — Prayer  Granted. 


(November  10,  1915.) 

This  day  this  matter  came  on  to  be  heard  upon  the  application, 
filed  on  this  tenth  day  of  November,  A.  D.  1915,  by  The  Fostoria 
and  Fremont  Railway  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio, 
asking  for  the  consent  and  authority  of  this  commission  for  the 
sale  by  said  The  Fostoria  and  Fremont  Railway  Company  of  two 
hundred  thousand  dollars  ($200,000.00),  principal  amount  of  its 
first  mortgage,  five  per  cent  gold  bonds,  which  said  bonds  are  now 
and  have  been  since  January,  1911,  pledged  as  security  for  a  loan 
made  on  or  about  said  month  of  January,  1911,  in  the  principal  sum 
of  one  hundred  and  eighty  thousand  dollars  ($180,000.00) ,  by  The 
Cleveland  Trust  Company,  of  Cleveland,  Ohio,  to  said  railway 
company;  the  money  so  borrowed  having  been  expended  in  and 
about  the  original  construction  of  said  interurban  railway,  under  an 
agreement  that  said  trust  company  might  at  any  time  take  over, 
sell  or  dispose  of  said  bonds,  in  liquidation  of  said  debt,  at  eighty- 
seven  and  one-half  per  cent  of  their  par  value;  that  said  railway 
company  now  has  an  opportunity  to  sell  and  dispose  of  fifty  thou- 
sand dollars  ($50,000.00) ,  par  value,  of  said  bonds  at  eighty-seven 
and  one-half  per  cent,  and  assurances  that  the  remainder  of  said 
bonds  will  be  taken  by  the  purchaser  at  a  similar  price;  that  the 
proceeds  of  any  Siale  that  may  be  made  are  to  be  applied  toward 
the  discharge  and  liquidation  of  the  unpaid  part  of  said  in- 
debtedness. 

After  considering  the  pleadings,  hearing  the  evidence,  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  proceeds  arising  from  the  sale  of  said  bonds 
are  to  be  used  for  the  payment  and  discharge  of  the  obligation  and 
indebtedness  of  said  The  Fostoria  and  Fremont  Railway  Company 
incurred  in  the. construction  and  comi^etion  of  its  said  jnterurbioi 
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railway,  and  it  appearing  further  that  the  public  will  in  no  wise  be 
injured  by  the  grant  of  the  authority  in  the  application  asked  for, 
the  commission  is  satisfied  that  the  prayer  of  said  application 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Fostoria  and  Fremont  Railway  Com- 
pany be,  and  it  hereby  is  authorized  to  sell  for  the  highest  price 
obtainable,  and  for  not  less  than  eighty-seven  and  one-half  (87 V^) 
percentum  of  the  par  value  thereof,  two  hundred  thousand  dollars 
($200,000.00),  principal  sum,  of  its  first  mortgage,  five  per  cent 
gold  bonds,  now  pledged  as  security  for  an  indebtedness  for  a  loan 
made  to  it  by  The  Cleveland  Trust  C!ompany,  of  Cleveland,  Ghlo; 
it  being  the  opinion  and  finding  of  the  commission  that  the  money 
to  be  secured  by  the  sale  of  said  bonds  is  reasonably  required  for 
the  proper  purposes  of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds,  by  said  Fostoria  and  Fremont  Railway  Company,  be  de- 
voted to  and  used  for  the  following  purposes,  and  no  other,  to-wit : 
The  payment  and  discharge  of  its  said  indebtedness  to  said  The 
Cleveland  Trust  Company,  which  indebtedness  is  of  the  total  sum 
of  one  hundred  and  sixty-five  thousand,  eight  hundred  and  seventy 
dollars  ($165,870.00)  and  accrued  unpaid  interest  thereon ;  that  the 
surplus,  if  any  remaining,  be  paid  over  to  the  treasurer  of  said 
railway  company,  to  be  used  for  any  and  aU  legal  purposes  in  the 
maintenance,  operation  and  conduct  of  said  railway  and  its  busi- 
ness.   It  is  further 

Ordered,  That  said  The  Fostoria  and  Fremont  Railway  Com- 
pany make  a  verified  report  of  the  sale  of  said  bonds,  or  any  part 
thereof,  detailing  the  sum  realized  therefrom,  and  of  the  dispo- 
sition of  the  proceeds. 

No.  662 — ^In  the  Matter  of  the  Application  of  The  CincinnatL  Inr 
dianapolis  and  Western  Railroad  (Company  for  Consent  and 
Authority  to  Issue  $2,675,000.00  First  Mortgage,  Five  Per  Cent 
Fifty-Tear  Gold  Bonds,  $5,350,000.00  Six  Per  Cent  Preferred 
Stock,  and  $5,350,000.00  Common  Stock.— Prayer  Granted. 


(November  10,  1915.) 

This  day  this  matter  came  on  to  be  heard  upon  the  application, 
duly  filed,  of  The  Cincinnati,  Indianapolis  and  Western  Railroad 
Company,  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Indiana  for  the  purpose,  among 
others,^  of  acquiring  all  the  property,  rights  and  franchises  of  The 
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Cmdniiati,  Indianapolis  and  Western  Railway  Company,  which 
formerly  owned  a  line  of  railroad  extending:  from  Hamilton,  Ohio, 
to  Springfield,  Illinois,  with  a  branch  line  from  Sidell  to  Olney, 
QlinoiSy  of  a  total  mileage  of  about  three  hundred  and  sixty  miles, 
of  which  nineteen  and  sixty-six  hundredths  are  in  the  state  of  Ohio, 
and  which  was,  on  September  9,  1915,  sold  by  order  of  the  United 
States  Court  for  the  Southern  District  of  Ohio,  under  decrees  of 
foreclosure;  asking  for  the  consent  and  authority  of  this  commis- 
sion to  the  issue  of  applicant's  first  mortgage  five  per  cent  fifty- 
year  gold  bonds  of  the  principal  sum  of  two  million,  six  hundred 
and  seventy-five  thousand  dollars,  secured  by  a  mortgage,  dated 
November  1,  1915,  its  six  per  cent  non-cumulative  preferred  capi- 
tal stock  of  the  par  value  of  five  million,  three  hundred  and  fifty 
thousand  dollars,  and  its  common  capital  stock  of  the  par  value  of 
five  million,  three  hundred  and  fifty  thousand  dollars,  said  bonds 
to  be  sold  at  par  and  the  proceeds  thereof  together  with  said  pre- 
ferred and  common  capital  stocks  to  be  paid  and  delivered  in  full 
payment  of  said  property,  franchises  and  rights  heretofore  owned 
by  said  The  Cincinnati,  Indianapolis  and  Western  Railway  Com- 
pany. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  said  bonds  and  stocks  are  to  be  issued  for  the 
acquisition  of  property  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  the  conunission  is  satisfied  that 
the  prayer  of  said  application  should  be  granted.  It  is,  therefore, 
Obdered,  That  said  The  Cincinnati,  Indianapolis  and  Western 
Railroad  Company  be,  and  it  hereby  is  authorized  to  issue  its  first 
mortgage,  five  per  cent  fifty-year  gold  bonds  of  the  principal  sum 
of  two  million,  six  hundred  and  seventy-five  thousand  dollars 
($2,675,000.00) ,  secured  by  a  mortgage  dated  November  first,  1915, 
its  six  per  cent  non-cumulative  preferred  capital  stock  of  the  par 
value  of  five  million,  three  hundred  and  fifty  thousand  dollars 
($6,350,000.00),  and  its  common  capital  stock  of  the  par  value  of 
five  million,  three  hundred  and  fifty  thousand  dollars  ($5,350,000) , 
and  that  said  bonds  be  sold  for  the  highest  price  obtainable  but  for 
not  less  than  the  par  value  thereof,  it  being  the  opinion  and  find- 
ing of  the  commission  that  the  issue  of  said  bonds  and  stocks  and 
the  money  to  be  secured  by  the  sale  of  said  bonds  are  reasonably 
required  for  the  proper  purposes  of  said  corporation.  It  is  further 
Obdebed,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
and  said  preferred  and  conmion  capital  stocks  be,  by  said  The  Cin- 
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cinnati,  Indianapolis  and  Western  Railroad  Company,  paid  and  de- 
livered in  full  payment  for  all  the  property,  rights  and  franchises 
of  The  Cincinnati,  Indianapolis  and  Western  Railroad  Company 
sold,  under  decrees  of  foreclosure,  on  the  ninth  day  of  September, 
1915,  as  aforesaid.    It  is  further 

Ordered,  That  said  The  Cincinnati,  Indianapolis  and  Western 
Railroad  Company  make  verified  report  to  this  commission  of  the 
issue  and  disposition  of  said  bonds  and  preferred  and  common 
capital  stocks  pursuant  to  the  terms  and  conditions  of  this  order. 

No.  636— In  the  Matter  of  the  Application  of  The  Youngstown  and 
Ohio  River  Railroad  Company  for  Permission  to  Issue  $200,000.00 
of  its  First  Mortgage,  Five  Per  Cent.  Gold  Bonds. — ^Prayer 
Granted. 


(November  9,  1915.) 

The  Youngstown  and  Ohio  River  Railroad  Company,  a  corpor- 
ation duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Ohio,  having,  on  the  twenty-first  day  of  October, 
1915,  filed  its  appUcation  asking  for  the  consent  and  authority  of 
this  commission  to  the  issue  of  its  first  mortgage,  five  per  cent, 
gold  bonds,  dated  April  1, 1910,  due  April  1, 1935,  of  the  total  prin- 
cipal sum  of  two  hundred  thousand  dollars,  to  be  delivered  to  cer- 
tain parties  who  surrendered  a  former  issue  of  bonds  of  the  appli- 
cant in  exchange  for  said  bonds  herein  sought  to  be  issued,  in 
accordance  with  an  agreement  made  by  applicant  with  them  on  the 
sixth  day  of  May,  1910,  providing,  after  the  exchange  and  delivery 
of  $2,000,000.00  securities  for  an  equal  amount  of  surrendered  se- 
curities, that  the  $200,000.00  of  said  bonds  to  be  exchanged  for 
$200,000.00  other  bonds  then  surrendered,  should  be  issued  and  de- 
livered in  lots  of  $25,000.00,  or  some  multiple  thereof,  from  time 
to  time  whenever  and  as  often  as  the  net  income  of  the  applicant 
for  one  year  of  three  hundred  and  sixty-five  days  out  of  the  four- 
teen calendar  months  immediately  preceding  the  date  of  the  adop- 
tion of  the  resolution  of  the  board  of  directors  requesting  the 
authentication  of  said  bonds  by  the  trustee,  shall  equal  or  exceed 
twice  the  annual  interest  charge  upon  the  bonds  of  said  issue,  dated 
April  1,  1910,  at  the  time  outstanding,  and  the  bonds  so  requested 
to  be  authenticated ;  and  the  time  for  hearing  said  matter  having 
been  fixed  for  Monday,  November  8,  1915,  at  one-thirty  o'clock  p. 
m.,  and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  having  been  heard  at  said  time  and  said  application 
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haYiiig;  at  said  hearing,  with  consent  duly  obtained,  been  amended 
to  apply  for  consent  and  authority  to  issue,  at  this  time,  $50,000.00, 
par  value,  of  said  bonds,  which  it  has  qualified  to  do  by  compliance 
with  the  terms  of  the  trust  agreement,  and  hereafter,  from  time 
to  tune  as  it  may  comply  with  the  terms  of  said  trust  agreement, 
to  iBsue  the  balance  of  said  $200,000.00  of  such  bonds,  and  fhe 
further  consideration  of  said  matter  having  been  continued  from 
day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  said  bonds  are  to  be  issued  in  consummation  of  a 
reorganization  or  readjustment  of  applicant's  indebtedness  and 
capitalization,  the  commission  is  satisfied  that  the  prayer  of  said 
application,  as  amended,  should  be  granted.    It  is,  therefore, 

Qbdered,  That  said  The  Youngstown  and  Ohio  River  Railroad 
Company  be,  and  it  hereby  is  authorized  to  issue  its  first  mortgage, 
five  per  cent  gold  bonds,  dated  April  1,  1910,  due  April  ,11935, 
of  the  principal  sum  of  fifty  thousand  dollars  ($50,000.00),  and 
hereafter,  from  time  to  time,  as  it  may  comply  with  the  provisions 
of  tbe  trust  agreement,  such  bonds  of  the  additional  principal  sum 
of  one  haundred  and  fifty  thousand  dollars  ($150,000.00) ,  it  being 
the  opinion  and  finding  of  the  commission  that  the  issue  of  said 
boads  is  reasonably  required  for  the  proper  purposes  of  said  cor- 
poration.   It  isf  urther 

Qbdsbed,  That  said  bonds,  when  issued,  be,  by  said  The 
Youn£:stown  and  Ohio  River  Railroad  Company,  delivered  to  the 
parties  who  surrendered  the  former  bonds  of  said  company  in  ex- 
chan^re  therefor,  in  accordance  with  the  agreement  which  applicant 
company  made  with  them  on  the  sixth  day  of  May,  1910.  It  is 
further 

Ordered,  That  said  The  Youngstown  and  Ohio  River  Railroad 
(bmpany  make  verified  report  to  this  commission  of  the  issue  and 
disposition  of  said  bonds  herein  authorized,  supplementing  such  re- 
port as  to  the  issue  and  disposition  of  said  bonds  in  excess  of  fifty 
thousand  dollars,  principal  sum,  to  be  now  issued,  with  a  duly  cer- 
tified copy  of  all  formal  proceedings  taken  by  applicant's  board  of 
directors  in  compliance  with  the  terms  of  the  trust  agreement. 
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Na  61&— G.  G.  RockwdL  Complainaiit,  versus  The  BaltioMn  and 
Ohio  Railroad  Comiiaiiy,  Def aidant.    Dismissed. 


(November  8,  1915.) 

This  matter  coming  on  for  consideration  upon  the  aK>licati<Hi, 
under  Sections  579-80,  General  Ckxie  of  Ohio,  of  complainant  f  or 
an  award  of  reparation  in  the  sum  of  $672.01  and  interest,  for  .al* 
leged  delay  and  i^Bsultant  damage  to  two  carloads  of  com  forwarded 
February  22  and  23,  1915,  from  North  Baltimore,  Ohio,  via  defen- 
dant's lines,  to  Lucas  Point,  Baltimore,  Maryland,  and  it  appearing 
that  the  shipments  upon  which  said  claim  arises  were  interstate 

traffic,  this  matter  is  dismissed  without  prejudice. 

iff 

CALENDAR 

November  22 — 

9:30  a.  m.    District  No.  6  of  United  Mine  Workers  vs.  Akron,  Canton  & 
Youngstown  Railroad  Company. 
November  26 — 

9:00  a.  m.    Appeal  of  Da3i;on  Gas  Company  from  Dayton  ordinance  fix- 
ing rates. 


ATTORNEY  GENERAL 


^KThae  Township  Trustees  Have  Issued  Bonds  of  a  Road  District 
Created  Under  Section  7033,  General  Code,  Befwe  its  Repeal, 
and  Where  on  Septemb^  6, 1915,  a  Part  of  the  Proceeds  of  Said 
Bonds  Remains  Unexpended,  the  Township  Trustees  are  Author- 
ized to  Expend  Said  Balance,  as  Though  Sections  7033  to  7052, 
General  Code,  Had  Not  Been  Repealed. 


No.  976— (Opinion  Dated  October  27,  1916.) 

Hon.  Archer  L,  Phelps,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir: — ^I  have  your  communication  of  October  19,  1915, 
in  which  you  state  that  in  Trumbull  county  there  are  ten  or  twelve 
townships  organized  into  road  districts  under  the  provisions  of 
Sections  7033  to  7052,  inclusive,  of  the  General  Code;  that  these 
townships  have,  by  a  vote  of  the  electors,  authorized  and  sold  bonds 
for  road  improvements,  running  in  amounts  from  twenty-five  thous- 
and dollars  to  one  hundred  thousand  dollars ;  that  prior  to  September 
6, 1915,  on  which  date  the  Cass  Highway  Law  went  into  effect,  the 
majority  of  these  townships  had  expended  the  amount  of  their  bond 
issues  but  some  of  them  had  not  and  had  balances  remaining  from 
said  bond  issues  ranging  in  amounts  from  five  thousand  dollars  to 
twenty  thousand  dollars.  You  also  call  attention  to  the  fact  that 
Sections  7033  to  7052,  inclusive,  of  the  General  Code  were  repealed 
by  the  Cass  Highway  Law  and  you  inquire  as  to  the  effect,  under  the 
above  stated  circumstances,  of  the  f oUowing  provision  found  in  Sec- 
tion 303  of  the  Cass  Law: 

u*  «  «  *  wherever  under  any  law  repealed  by  this 
act  any  organization  now  exists  for  the  purpose  of  improving, 
repairing  or  maintaining  any  public  road  or  roads,  such  organ- 
ization shall  n'ot  be  affected  by  this  act  and  all  officers  of  such 
organization  or  organizations  shall  continue  to  hold  office  and 
exercise  the  powers  heretofore  exercised  by  them.  Their  suc- 
cessors in  office  with  like  powers  shall  be  elected  or  appointed 
as  heretofore  till  all  contacts  and  obligations  of  such  oi^n- 
ization  shall  be  fully  met  and  complied  with  and  all  rights  fully 
conserved.  For  such  purposes  such  organization  or  organiza- 
tions shall  have  all  the  rights  heretofore  exercised  by  them  to 
hire  necessary  assistants,  clerical  or  otherwise;  to  fund  6t 
refund  .any  indebtedness  and  to  levy  and  collect  taxes  or  cer- 
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tify  tte  same  for  levy  and  collection;  to  pay  such  ddt>ts  and 
expenses  together  with  ssdaries  and  other  expenses  of  such 
organization  or  organizations ;  but  no  such  organization  or  or- 
ganizations shall  contract  any  new  obligation  or  obligatfons 
after  the  taking  effect  of  this  act,  for  the  construction  or  re- 
pair of  additional  road  or  roads  or  the  maintenance  or  r^Hur 
of  roads  already  improved.  When  all  obligations  existing:  at 
the  time  of  the  taking  effect  of  this  act  have  been  fully  met 
and  complied  with,  such  organization  or  organizations  shaU 
cease  to  exist  and  all  property  or  funds  of  such  organization 
or  organizations  shall  be  and  become  a  part  of  the  road  fund 
of  the  county  in  which  such  organization  or  organizatioiis 
exist/' 

You  express  the  view  that  under  the  above  quoted  provision  a 
road  district  organized  under  Sections  7033  to  7052,  inclusive,  of  the 
General  Ck)de,  might  be  prohibited  from  contracting  any  new  obliga- 
tion for  the  construction  or  repair  of  roads,  remaining  in  existence 
solely  for  the  purpose  of  levying  taxes  and  paying  its  bonds.  As- 
suming that  such  is  the  effect  of  the  language  above  quoted  and 
found  in  Section  303  of  the  Cass  Highway  Law,  you  inquire  as  to 
whether  the  provision  of  Section  303,  transferring  balances  in  a 
township  road  district  fund  to  the  county  road  fund,  is  constitutional 
and,  if  not  constitutional,  as  to  what  is  to  be  done  with  these  bal- 
ances. 

A  discussion  of  this  matter  is  best  introduced  by  a  reference  to 
Sections  7033  to  7052,  inclusive,  of  the  General  Ck)de,  as  those  sec- 
tions stood  prior  to  the  going  into  effect  of  the  Cass  Highway  Law. 

Section  7033,  G.  C,  authorized  township  trustees  to  create  a 
township,  or  that  part  of  a  township  not  included  within  the  limits 
of  a  municipal  corporation  therein  situated,  or  an  election  precinct 
or  part  thereof  within  a  township,  into  a  road  district.  Subsequent 
sections  provided  that  the  road  district  so  created  should  be  given 
an  appropriate  name  and  that  the  township  trustees  might  issue 
bonds  of  the  road  district,  within  a  certain  limitation  as  to  amount, 
provided  a  favorable  vote  of  the  electors  of  the  road  district  be  first 
had  upon  the  question  of  improving  the  public  ways  of  the  district 
and  of  issuing  bonds.  In  the  event  of  a  favorable  vote,  the  trustees 
were  not  only  authorized  to  issue  bonds  but  also  to  employ  a  compe- 
tent engineer  and  necessary  assistants,  determine  the  order  and 
manner  of  the  improvement,  let  contracts  for  furnishing  materials 
and  performing  the  labor,  make  payments  upon  the  same  and  levy 
taxes  to  meet  the  bonds  and  interest  thereon.  The  trustees  were 
also  authorized  to  designate  one  of  their  number  to  supervise  the  im- 
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pioranent  of  each  working  section  of  the  public  ways.  JBonds  is- 
soed  by  the  township  trustees  were  to  be  signed  by  them  and  at^ 
tested  by  the  tovniship  clerk. 

It  will  be  ifoted  that  the  portion  of  Section  303  of  the  Cass 
Highway  Law  referred  to  by  you  and  quoted  above  refers  to  an 
"organization"  existing  "for  the  purpose  of  improving,  repairing  or 
maintaining  any  public  road  or  roads.'*    I  am  unable  to  say  that 
Sectbns  7033  to  7052,  inclusive,  of  the  General  Code,  as  those 
sections  stood  prior  to  the  going  into  effect  of  the  Cass  Highway 
Law,  provided  for  an  organization  within  the  meaning  of  the  pro- 
viaion  referred  to  by  you.    The  work  of  improving  roads  under 
Sections  7033  to  7052,  inclusive,  of  the  General  Code,  was  carried 
on  by  the  township  trustees  and  the  scheme  of  road  improvement  in 
question  did  not  require  or  authorize  the  appointment  of  road  com- 
missioners or  the  creation  of  an  organization  other  than  the  regular 
township  organization  consisting  of  the  township  trustees,  town- 
ship deik,  etc.    To  my  mind  the  organization  referred  to  in  the 
language  quoted  is  such  an  organization  as  was  provided  by  Section 
7095,  et  seq.,  of  the  General  Code,  as  those  sections  stood  prior  to 
the  going  into  effect  of  the  Cass  Highway  Law.    Under  those  sec- 
tions not  less  than  two  nor  more  than  four  adjacent  townships  were 
authorized  to  organize  into  road  districts  and  a  separate  and  dis- 
tinct organization  for  such  road  districts  was  required  by  the  stat^ 
otes.    One  road  commissioner  was  appointed  by  the  county  com- 
imssioners  for  each  township  and  these  road  commissioners  were 
required  to  take  an  oath  of  office  and  give  a  bond.    All  proceed- 
ings for  the  improvement  of  roads  within  the  district,  including  the 
issne  of  bonds,  were  placed  in  the  hands  of  the  road  commissioners 
ai^inted  by  the  county  commissioners.    It  will  thus  be  seen  that 
under  Section  7095,  et  seq.,  of  the  General  Code,  an  organization 
^vas  created  with  its  own  officers,  while  under  the  sections  referred 
to  by  you  no  such  organization  is  created,  all  the  duties  to  be  per- 
formed in  connection  with  the  road  districts  referred  to  by  you 
being  enjoined  upon  the  regular  township  officials. 

I  am  therefore  of  the  opinion  that  the  provision  of  that  part 
of  Section  303  of  the  Cass  Highway  Law,  above  quoted,  has  no 
application  to  the  state  of  facts  set  forth  in  your  letter  and  that  as 
to  such  state  of  facts  the  controlling  provision  is  to  be  found  in  the 
first  part  of  Section  303  of  the  Cass  Highway  Law,  which  reads  as 
foDows: 

^This  act  shall  not  affect  or  impair  any  contract  or  any 
act  done,  or  right  acquired  of  any  penalty,  forfeiture  or  pun- 
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ishment  incurred  prior  to  the  time  when  this  act  or  any  sec- 
tion thereof  takes  effect,  under  or  by  virtue  of  any  }kw  so 
repealed,  but  the  same  may  be  asserted,  completed,  enforced, 
prosecuted  or  inflicted  as  fully  and  to  the  same  extent  as  if 
such  laws  had  not  been  repealed.  The  provisions  of  this  act 
shall  not  affect  or  impair  any  act  done  or  right  acquired  or  in 
pursuance  of  any  resolution  adopted  by  the  board  of  commis- 
sioners of  any  county,  the  trustees  of  any  township,  or  the 
commissioners  of  any  road  district  prior  to  the  time  of  the 
taking  effect  of  this  act.    ♦♦♦♦>» 

It  is  my  opinion  that  under  the  above  quoted  provision'  the 
right  of  the  township  trustees,  under  the  circumstances  set  forth 
by  you,  to  expend,  in  accordance  with  the  provisions  of  Sections 
7033  to  7052,  inclusive,  of  the  General  Code,  as  those  sections  stood 
prior  to  September  6, 1915,  any  balances  remaining  in  the  treasury 
and  derived  from  a  bond  issue  under  Section  7035,  6.  C,  is  fully 
preserved.  It  therefore  becomes  unnecessary  to  consider,  in  this 
connection,  the  further  questions  raised  by  you. 

Answering  your  specific  question,  it  is  my  opinion  that  where 
township  trustees  have  issued  the  bonds  of  a  road  district  created 
uhder  Section  7033,  G.  C,  and  where,  on  the  sixth  day  of  Septem- 
ber, 1915,  a  part  of  the  proceeds  of  such  bond  issue  remains  in  the 
treasury  unexpended,  the  township  trustees  are  authorized  to  ex- 
pend said  balance  in  the  same  manner  as  though  Sections  7033  to 
7052,  inclusive,  of  the  General  Code,  had  not  been  repealed. 

Where  the  County  Commissioners  Appoint  the  County  Sarreyor  as 
Tax  Map  Draughtsman,  Under  Section  5551,  General  Code,  and 
Do  Not  Provide  for  Any  Assistants  as  Authorized  by  Section 
5552,  General  Code,  Such  Surveyor  Cannot  Detail  Any  Assistant 
in  His  OflFice  Appointed  Under  Section  2788,  General  Code,  or 
Section  7181,  General  Code  (Sec.  138  of  the  Cass  Highway  Law), 
to  Assist  Him  in  His  Woric  as  Tax  Map  Draughtsman. 


No.  959~(Opinion  Dated  October  21.  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen: — ^I  have  your  communication  .of  October  18,  1915, 

in  which  you  inquire  as  f oUows : 

'In  the  event  that  the  county  commissioners  appoint  .the 
county  surveyor  as  tax  map  draughtsman  in  accordance  with 
the  provisions  of  Section  5551,, General  Code,  and  provide  him 
no  assistant  as  such,  can  the  county  surveyor  detail  an  assist- 
ant in  his  office  who  has  been  appointed  under  the  p(h>viBions 
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of  Section  138  of  the  Cass  Highway  Law  to  do  any  of  such  tax 
map  work?" 

In  order  to  fully  answer  your  question,  it  should  first  be  noted, 
as  pointed  out  in  an  opinion  rendered  to  you  by  this  dei>artment 
on  September  20,  1915,  that  Section  2788  6.  C,  which  authorizes 
the  county  surveyor  to  appoint  such  assistants,  deputies,  draughts- 
men, inspectors,  clerks  and  employes,  as  he  deems  necessary  for 
the  proper  performance  of  the  duties  of  his  office,  and  fix  their 
compensation  within  certain  limits,  was  not  repealed  by  th6  Cass 
Highway  Law.  It  was  indicated  in  that  opinion  that  while  it  may 
not  be  essential  in  practice  to  preserve  for  all  purposes  the  dis- 
tinction between  the  assistants,  deputies,  draughtsmen,  inspectors, 
clerks  and  other  employes  necessary  to  enable  the  surveyor  to 
properly  perform  such  of  its  duties  as  are  not  connected  with  his 
work  as  county  highway  superintendent  on  the  one  hand, .  and  the 
assistants  necessary  to  enable  him  to  properly  perform  his  duties  as 
county  highway  superintendent  on  the  other  hand,  and  while  it 
may  even  be  convenient  and  proper  to  disregard  the  distinction  for 
certain  purposes,  yet  such  a  distinction  clearly  exists. 

Section  2788  G.  C,  is  the  governing  section  as  to  the  assist- 
ants necessary  to  enable  the  county  surveyor  to  properly  perform 
the  duties  of  his  office  other  than  those  duties  devolving  upon  him 
as  county  highway  superintendent,  while  as  to  the  assistants  neces- 
sary to  enable  the  county  surveyor  to  properly  perform  his  duties 
as  county  highway  superintendent,  the  controlling  law  is  Section 
138  of  the  Cass  Highway  Law,  Section  7181  G.  C.  In  answering 
your  question  I  will  therefore  consider  whether,  under  the  circum- 
stances mentioned  by  you,  the  county  surveyor  can  detail  an  as- 
sistant in  his  office  who  has  been  appointed  either  under  the  pro- 
visions of  Section  138  of  the  Cass  Highway  Law,  Section  7181 
6.  C,  or  under  Section  2788  G.  C,  to  do  any  of  the  tax  map  work. 

It  should  first  be  noted  that  Section  5551,  G.  C,  is  not  man- 
datory and  that  as  the  law  now  stands  the  county  commissioners 
may  appoint  the  county  surveyor  as  tax  map  draughtsman,  or 
Ifaey  may  decline  to  take  any  action  whatever  as  to  the  making, 
oonecting  and  keeping  up  to  date  of  tax  maps.  As  pointed  out  in 
the  opinion  referred  to  above,  the  county  commissioners  may,  after 
January  1,  1916,  have  the  tax  maps  made  either  by.  the  county 
soneyor  and  his  assistants  provided  for  that  purpose,  or  by  out^ 
side  parties,  but  not  by  both.  It  will  also  be  noted  that  under 
Section  5652  G.  C,  the  county  commissioners,  if  they  appoint  the 
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county  surveyor  as  tax  map  draughtsman,  are  required  to  &c  the 
number  of  his  assistants,  not  to  exceed  four,  and  also  to  fix  the 
salary  of  such  assistants  at  not  to  exceed  fifteen  hundred  dollars 
per  year.    As  the  law  stood  prior  to  the  going  into  effect  of  the 
Cass  Highway  Law,  Section  2787  G.  C,  required  the  county  com- 
missioners to  fix  an  aggregate  compensation  to  be  expended  during 
the  year  by  the  county  surveyor  for  necessary  assistants,   etc. 
These  assistants  were  manifestly  those  necessary  to  enable  the 
county  surveyor  to  discharge  the  duties  cast  upon  him  by  law  with- 
out any  reference  to  his  work  as  tax  map  draughtsman,  and  in 
acting  under  Section  2787   G.  C,  the  county  commissioners  were 
not  warranted  in  taking  into  consideration,  in  the  making  of  an 
allowance  to  the  county  surveyor  for  the  compensation  of  assist- 
ants, etc.,  any  assistants  which  he  might  require  in  the  making  of 
tax  maps,  if  appointed  to  do  that  work,  for  the  reason  that  au- 
thority to  determine  the  number  of  assistants  necessary  in  tax 
map  work  and  to  fix  their  compensation  was  conferred  upon  the 
county  commissioners  by  a  separate  section  of  the  General  Ckxie, 
to-wit,  5552  G.  C. 

Since  the  going  into  effect  of  the  Cass  Highway  Law,  the 
commissioners,  in  acting  under  Section  138  of  that  act,  Section 
7181  G.  C,  in  fixing  the  aggregate  compensation  to  be  expended 
for  assistants  by  the  county  highway  superintendent,  are  aUowed 
to  take  into  consideration  only  the  number  of  assistants  which  the 
county  surveyor  will  require  to  properly  perform  his  duties  as 
county  highway  superintendent.  In  other  words,  the  county  com- 
missioners will  not,  when  acting  either  under  Section  2787  G.  C,  or 
under  Section  138  of  the  Cass  Highway  Law,  Section  7181,  G.  C, 
be  warranted  in  taking  into  consideration  the  number  of  assistants 
which  the  county  surveyor  will  require  as  tax  map  draughtsman,  in 
case  he  is  appointed  to  that  position  by  the  county  commissioners, 
for  the  reason  that  Section  5552  G.  C.  which  relates  especially  to 
the  position  of  tax  map  draughtsman,  provides  a  method  by  which 
the  county  commissioners  are  to  determine  the  number  of  assists 
ants  to  be  allowed  to  the  tax  map  draughtsman  and  the  compen- 
sation of  such  assistants. 

I  am  of  the  opinion  that  said  Section  5552,  G.  C,  must  be 
taken  as  furnishing  the  only  method  by  which  the  county  sur- 
veyor, acting  as  tax  map  draughtsman,  can  be  allowed  any  assist- 
ants for  tax  map  work  and  that  if  the  county  commissioners  faO  to 
act  under  Section  6552,  G.  C,  and  do  not  fix  any  number  of  as- 
sistants for  the  tax  map  draughtsman,  it  must  be  presumed  that 
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the  county  commissioners,  in  the  exercise  of  their  discretion,  de- 
termined that  no  assistants  were  necessary. 

I  therefore  conclude,  in  answer  to  your  specific  question,  that 
in  the  event  that  the  county  commissioners  appoint  the  county 
surveyor  as  tax  map  draughtsman,  in  accordance  with  the  pro- 
visions of  Section  5551  G.  C.,  and  do  not,  under  the  provisions  of 
Section  5552  G.  C,  allow  any  assistants  to  the  tax  map  draughts- 
man, then  the  county  surveyor  must  himself  perform  the  duties  of 
tax  map  draughtsman  and  cannot  detail  to  assist  him  in  his  work 
as  tax  map  draughtsman  any  assistant  in  his  office  appointed  under 
Section  2788  G.  C,  or  under  Section  138  of  the  Cass  Highway 
Law,  Section  7181  G.  C.  To  hold  otherwise  would  be  to  take  from 
the  county  commissioners  the  discretion  imposed  in  them  by  Sec- 
tion 5552  G.  C,  of  determining  whether  or  not  the  county  sur- 
veyor, acting  as  tax  map  draughtsman,  is  to  be  allowed  any  as- 
sistants, and  would  enable  a  county  surveyor  to  use  funds  allowed 
to  him  for  one  class  of  assistants  in  compensating  another  and 
different  class  of  assistants  engaged  on  work  which  the  county 
surveyor  was  required  to  personally  perform. 

I  understand  that  a  situation  has  been  presented  to  you  in 
which  it  is  desired  to  appoint  the  county  surveyor  as  tax  map 
draughtsman  and  then  detail  an  assistant  appointed  under  either 
Section  2788  G.  C,  or  Section  7181,  G.  C.,  to  take  care  of  the  tax 
map  work,  the  assistant  in  question  being  especially  skilled  in  such 
work.  I  desire  to  suggest  that  the  matter  might  under  such  cir- 
cumstances, be  worked  out  by  appointing  the  county  surveyor  as 
tax  map  draughtsman,  giving  him  only  a  nominal  compensation 
sufficient  to  recompense  him  for  supervising  the  work  and  allow-r 
isg  him  one  assistant  under  Section  5552  G.  C,  at  a  substantial 
compensation  to  be  fixed  by  the  commissioners  within  the  statu- 
tory limit 

The  assistant  in  question  upon  resigning  his  position  under 
Section  2788  G.  C.  or  71^*  G.  C.,  could  be  appointed  assistant  to 
the  tax  map  draughtsman  and  paid  the  compensation  fixed  by  the 
commissioners  for  such  assistant. 
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Money  Received  by  a  County  from  a  Street  Car  Compaiiy  £ar  a 
Franchise  to  Cross  a  Bridge  Theretofore  Built  Undw  the  Flood 
Emer^rency  Act  (103  Ohio  Laws,  141),  May  be  Phced  to  the 
Credit  of  the  Flood  Emergency  Fund  or  to  the  Road  R^air  Fand, 
According  to  the  Nature  of  the  Improvonent  of  the  Road»  by 
the  County  Commissioners  in  the  Exercise  of  llieir  Sound  Dis- 
cretion* 


No.  966— (Opinion  Dated  October  21,  1915.) 

Hon.  Perry  Smith,  Prosecuting  Attorney,  Zanesville,  Oliio. 

Dear  Sir: — ^I  have  your  letter  under  date  of  October  14,  which 

is  as  follows : 

"I  am  sending  you  a  copy  of  a  letter  that  I  received  from 
the  county  commissioners  today  in  reference  to  $20,000  that 
we  compelled  the  two  street  car  companies  to  pay  in  order  to 
go  over  the  new  Sixth  street  bridge.  I  advised  the  commis- 
sioners in  this  instance  and  also  the  auditor  that  this  money 
should  be  paid  into  the  sinking  fund,  of  the  emergency  fund 
so  as  to  take  care  of  the  interest  and  bonds  that  were  issued 
to  build  the  bridge. 

"Am  I  righjt  in  my  interpretation?  The  commissioners 
think  I  am  wrong.  An  early  reply  to  this  will  be  greatly  ap- 
preciated." 

The  letter  of  the  conmiissioners  of  Muskingum  county,  above 

referred  to,  reads  as  follows: 

"Zanesville,  Ohio,  October  13,  1915. 
'Terry  Smith,  Prosecuting  Attorney^  Zanesville,  Ohio. 

'TDear  Sir: — We  wish  to  write  you  asking  that  you  take 
the  matter  of  transferring  the  $10,000.00  from  the  Southeast^ 
em  Light  and  Power  Company  and  the  $10,000.00  from  the 
Ohio  Electric  Ck>mpany  received  for  the  franchise  for  crossing 
the  new  Sixth  street  bridge  to  the  emergency  sinking  fund 
to  the  attorney  general  for  a  final  decision  in  the  matter. 

'The  people  and  property  holders  on  each  side  of  the 
south  river  road  desire  that  this  road  be  improved  and  the 
only  way  said  road  can  be  improved  is  from  money  in  the 
emergency  fund.  Unless  this  money  from  the  two  railroad 
companies  returns  back  to  the  emergency  fund,  these  road 
repairs  cannot  be  made,  as  there  is  no  other  money  availaUe 
for  this  purpose. 

''Your  ruling  as  per  letter  is  that  this  money  should  go 
to  the  emergency  sinking  fund,  but  the  commissioners  desire 
that  we  get  the  attorney  general's  ruling  in  this  matter  so 
that  we  may  explain  the  matter  to  these  property  holders  why 
this  repair  is  not  made. 

'Tlease  take  this  matter  up  with  the  attorney  general  and 
get  his  decision  at  your  eazliest  convenience  and  oblige,  yours 
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respectfully,  Muskingum  county  commissioners,  by  Fred  C. 
Werner,  clerk.** 

In  building  the  bridge  referred  to  in  your  inquiry  the  com- 
missioners of  Muskingum  county  evidently  proceeded  under  the  so- 
called  Flood  Emergency  Act  as  found  in  103  0,  L.,  141-147. 

I  do  not  deem  it  necessary  to  quote  the  various  provisions  of 
said  act  vesting  in  said  county  commissioners  ample  authority  to 
pennanently  repair,  re-construct  and  replace  public  property  oi* 
public  ways  injured  or  destroyed  by  floods  occurring  in  March  and 
April  of  the  year  1913,  and  to  provide  the  necessary  funds  for  such 
purpose. 

It  is  sufficient  to  observe  that  if  said  county  commissioners 
complied  with  the  requirements  of  said  act  in  issuing  bonds  for 
the  purpose  of  establishing  a  flood  emergency  fund  out  of  which 
to  construct  said  bridge,  and  at  the  time  such  indebtedness  was  in- 
curred, provided  for  levying  and  collecting  annually  by  taxation  a 
sufficient  amount  to  pay  the  interest  on  said  bonds  and  to  provide 
a  sinking  fund  for  their  final  redemption  at  maturity,  as  required 
by  the  provisions  of  Section  6  of  said  act,  the  emergency  sinking 
fund,  thus  created,  should  be  sufficient  to  pay  the  interest  and  to 
retire  said  bonds  as  the  same  shall  become  due. 

In  the  event  of  a  deficiency  in  said  emergency  sinking  fund, 

Section  6  of  said  act  provides  that, 

*When  in  any  year,  through  miscalculation  or  inadvert- 
ance  the  amount  of  the  tax  originally  certified  to  the  county 
auditor,  as  herein  provided,  is  insufficient  to  provide  for  the 
payment  of  the  interest  and  the  maintenance  of  the  sinking 
fund  as  required  by  this  section,  such  ♦  ♦  ♦  commission- 
ers (county  commissioners)  *  *  *  shall  compute  and  as- 
certain the  necessary  amount  and  shall  certify  same  to  the 
county  auditor,  who  shall  conipute  and  ascertain  the  rate  of 
levy  necessary  to  provide  therefor,  instead  of  the  rate  neces- 
sary to  provide  for  thfe  amount  originally  certified,  and  place 
the  same  upon  the  duplicate  of  the  proper  taxing  district  for 
such  year." 


From  the  facts  submitted  it  appears  that  after  the  bridge  in 
question  was  constructed,  the  commissioners  of  your  county  grants 
ed  a  franchise  to  the  Southeastern  Light  &  Power  Company,  ac- 
cording to  the  terms  of  which  said  company,  in  consideration  of  the 
payment  to  said  county  commissioners  of  the  sum  of  $10,000,  was 
given  the  right  to  lay  its  tracks  on  said  bridge  and  to  run  its  street 
eais  fhereonr  as  soon  as  said  bridge  was  completed,  and  that  at.  or 
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about  the  same  time  a  similar  franchise  was  granted  by  said  county 
commissioners  to  the  Ohio  Electric  Company,  on  the  same  terms 
and  conditions  and  for  the  same  purpose. 

If  said  county  conmiissioners  had  entered  into  an  agreement 
with  said  companies  prior  to  the  time  of  issuing  the  bonds  for  the 
construction  of  said  bridge,  according  to  the  terms  of  which  each 
of  said  companies  would  have  had  to  pay  the  sum  of  $10,000  in 
consideration  of  the  granting  of  franchises  to  said  companies  to  use 
said  bridge  for  the  above  mentioned  purposes,  when  the  same 
should  be  constructed,  the  money  so  paid  by  said  companies  could 
have  been  placed  in  the  county  treasury  to  the  credit  of  the  flood 
emergency  fund  and  used  as  a  part  of  the  cost  of  building  said 
bridge. 

However,  said  plan  was  not  adopted  by  said  commissioners 
and  you  inquire  whether,  as  a  matter  of  law,  said  sum  of  $20,000 
should  now  be  paid  into  said  emergency  sinking  fund. 

While  considerations  of  sound  public  policy  and  economic  ad- 
ministration might  require  said  commissioners  to  apply  said  sum 
of  money  to  the  discharge  of  said  bonded  indebtedness,  I  find  no 
provision  of  law  compelling  them  to  so  dispose  of  said  money. 

I  am  compelled  to  conclude  that  as  a  matter  of  law  said  county 
conunissioners  are  not  required  to  place  said  money  in  the  county 
treasury  to  the  credit  of  said  emergency  sinking  fund. 

In  the  letter  of  the  county  commissioners,  above  quoted,  said 
commissioners  state  that  the  people  and  property  holders  on  each 
side  of  the  South  River  Road  desire  that  this  road  be  improved  and 
that  the  only  way  said  road  can  be  improved  is  from  money  in  the 
emergency  fund;  that  unless  this  money  received  from  the  two 
railroad  companies  can  be  placed  in  the  treasury  to  the  credit  of 
the  emergency  fund  said  road  repairs  cannot  be  made  as  there 
is  no  other  money  available  for  this  purpose. 

It  must  be  observed  in  this  connection  that  the  flood  emer- 
gency fund,  as  created  by  the  county  commissioners  under  the  pro- 
visions of  the  aforesaid  flood  emergency  act,  can  only  be  used  in  so 
far  as  permanent  improvements  made  under  the  provisions  of  said 
act  are  concerned,  "for  the  permanent  repair,  reconstruction  or  re- 
placement of  public  property  or  public  ways  destroyed  or  injured  in 
tiie  manner  and  at  the  time  described  in  Section  1  of  this  act/' 
which  section  by  its  terms  limits  such  improvements  to  public 
properly  or  public  ways  which  were  ^destroyed  or  injured  by  floods 
bccuning  in  Marcli.and  April,  1913.  Unless  the  repair  of  the  road 
in  question  comes  within  the  meaning  of  the  above  provision  of 
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Section  3  of  said  act»  the  cost  and  expense  of  making  such  repair 
should  properly  be. paid  out  of  the  road  repair  fund  and  not  out  of 
said  flood  emergency  fund. 

It  remains  to  be  determined,  therefore,  whether  said  county 
commissioners  may,  in  the  exercise  of  their  discretion,  place  the 
aforesaid  sum  of  $20,000  in  the  county  treasury  to  the  credit  of 
said  flood  emergency  fund  or  to  the  credit  of  the  road  repair  fund, 
depending  on  the  nature  of  the  repair  work  which  they  desire  to 
make. 

While  it  may  be  argued  that,  inasmuch  as  the  disposition  ^f 
the  money  in  question  is  not  governed  by  any  provision  of  the 
statute,  said  money  should  be  paid  into  the  general  county  fund,  I 
find  that  the  right  of  the  county  commissioners  to  determine  the 
fund  to  the  credit  of  which  a  sum  of  money  in  a  case  of  this  kind 
may  be  placed  is  recognized  by  the  Supreme  Court  in  the  case  of 
the  State  ex  rel  Board  of  County  Commissioners  of  Marion  County 
vs.  Charles  L.  Allen,  County  Auditor,  86  O.  S.,  244. 

The  third  branch  of  the. syllabus  provides: 

**Where  funds  reach  a  county  treasurer,  either  by  gift  or 
otherwise,  that  belong  to  no  particular  fund,  or  where  there 
is  nothing  whatever  to  show  in  which  fund  the  money  belongs, 
the  board  of  county  commissioners  has  authority  to  determine 
and  direct  the  fund  to  which  such  moneys  shall  be  credited.'^ 

From  the  statement  of  facts  in  this  case  it  appears  that  an 
unknown  person  forwarded  by  mail  to  the  county  treasurer  of 
Marion  county  the  sum  of  $500.00  and  requested  that  said  sum  be 
placed  in  the  county  treasury.  The  matter  was  called  to  the  at- 
tention of  the  county  commissioners  of  said  county  and  that  board 
entered  on  its  journal  an  order  directing  the  county  auditor  to 
certify  said  sum  into  the  county  treasury  of  said  coimty  to  the 
credit  of  the  pike  fund  of  said  county.  The  county  auditor  refused 
to  do  this  and  an  action  in  mandamus  was  brought  to  compel  him 
to  comply  with  the  order  of  the  county  commissioners  so  made  in 
reference  to  this  fund. 

At  page  251  the  court  in  its  opinion  said: 

'This  money  is  now  the  property  of  the  county.  It 
should  be  returned  to  the  particular  fund  from  which  it  was 
withdrawn,  but  it  is  impossible  from  the  evidence  at  hand  to 
determine  that  fund.  The  suggestion  found  in  the  brief  of 
connsd  for  the  auditor  that  in  that  case  it  should  pass  into 
the  general  fund,  would  appeal  very  strongly  to  this  court  if 
it  had  the  authority  to  determine  the  question,  but  in  the  ab- 
sence of  any  proof  whatever  as  to  the  fund  from  which  it  was 
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withdrawn,  its  legs!  status  is  the  same  as  if  it  had  never  been 
the  properly  of  the  county,  and  never  had  been  withdrawn 
from  its  treasury.  It  is  now  money  belonging  to  the  covn^, 
to  be  exp^ided  by  the  county  for  any  lawful  purpose,  and  that 
purpose  must  be  determined  by  the  county  itself,  or  by  Chose 
officers  representing  the  coun^  and  authorized  to  act  for  it. 
In  Ohio  that  authority  is  the  board  of  county  commissioners, 
in  whom  is  vested  by  law  the  title  to  all  the  property  of  the 
county. 

'It  is  the  duty  of  this  board,  and  the  authority  of  this 
board,  to  determine  and  direct  into  which  fund  this  money 
shall  be  placed,  and,  having  so  determined  that  question,  it 
becomes  the  duty  of  the  auditor  under  Section  2567,  General 
Ck)de,  to  certify  this  money  into  the  fund  designated  by  the 
county  commissioners  to  the  credit  of  that  fund,  and  charige 
the  treasurer  accordingly.  He  has  no  power  or  authority 
whatever  to  deal  with  the  money  of  the  county,  except  as  di- 
rected by  law,  or  by  those  having  lawful  authority  and  discre- 
tion to  make  such  orders  and  directions." 

I  am  of  the  opinion,  therefore,  that  the  county  commissioners 
have  the  right,  in  the  exercise  of  their  sound  discretion,  to  deter- 
mine that  the  money,  received  from  the  aforesaid  companies  as  a 
consideration  for  the  franchise  rights  granted  to  said  companies 
by  said  county  commissioners,  shall  be  placed  in  the  county  treas- 
ury to  the  credit  of  the  flood  emergency  fund  or  to  the  credit  of  the 
road  repair  fund  according  to  the  nature  of  the  improvement  of 
the  road  in  question,  for  the  cost  and  expense  of  which  it  is  desired 
that  said  sum  of  money  shaU  be  applied. 

County  Boards  of  Education  Cannot  Borrow  Money  to  Pay  for 
Transportation  of  Pupils  Where  Local  Board  Refuses  to  Pay  for 
Same;  but  Blay  Pay  for  Same  Oat  of  Its  Contingent  Fund,  and 
Chaiire  to  Local  Board— If  There  Is  No  Money  in  Said  Coatin- 
gent  Fond,  It  May  by  Mandamus  Compel  Said  Local  Board  to 
Take  Action  to  Meet  Said  Expense. 

No.  975— (Opinion  Dated  October  27,  1916.) 

Hon.  J.  W.  Watts,  Prosecuting  Attorney,  Hillsboro,  Ohio. 

Dear  Sir: — ^I  have  your  letter  under  date  of  October  21,  which 

is  as  follows: 

''Our  county  board  of  education  has  asked  me  to  submit 
to  you,  for  your  opinion,  the  following  question : 

'lias  a  counfy  board  of  education  authority  to  borrow 
money  for  the  purpose  of  paying  for  the  transi)ortation  of 
pupfls  to  school  where  the  local  board  has  refused  both  to 
trsmsport  such  children  and  to  pay  for  the  same  ? 
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''Our  county  board  of  education  at  the  beginning  of^the 
current  school  year  entered  into  a  contract  for  the  transpor- 
tation of  certain  childreai  of  school  age  living  more  than  two 
miles  from  the  nearest  school.  This  contract  was  not  made 
until  after  the  local  board  had  refused  to  haul  such  children 
to  school  and  now  when  there  is  one  month's  pay  due  the  per- 
sons who  had  been  hauling  these  children,  the  local  board  re- 
fuses to  take  any  steps  toward  the  payment  of  the  sums  due 
for  transportation  and  the  question  is  now  up  to  the  county 
board  as  to  whether  they  have  the  right  to  borrow  money,  not 
having  any  funds  on  hand  for  that  purpose,  to  pay  the  persons 
whom  they  have  employed  to  transport  these  children,,  or 
whether  they  should  bring  suit  in  mandamus  to  compel  the 
local  board  to  pay  these  charges. 

TThe  latter  part  of  Section  7731  provides  that: 

"*When  local  boards  of  education  neglect  or  refuse  to 
provide  transportation  for  pupils,  the  county  board  of  educa- 
tion shall  provide  such  transportation  and  the  cost  thereof 
shaU  be  charged  against  the  local  school  district/^ 

''Your  department  has  already  held,  in  opinion  No.  1226 
and  in  a  letter  to  me  of  July  15,  that  a  board  of  education 
may  borrow  money  under  Section  5656  General  Code,  to  pay 
for  the  transportation  of  pupils,  but  the  opinion  in  that  case 
related  only  to  the  right  of  a  rural  district  to  borrow  money 
for  that  purpose.  It  seems  to  me  that  a  county  board  would 
have  the  right  to  borrow  money  under  Section  5656  G.  C., 
to  carry  out  a  contract  which  the  law  made  it  obligatory  upon 
such  board  to  make  and,  particularly  so,  since  a  person  whp 
has  been  hired  to  transport  children  to  school  has  been  held 
by  your  department  to  be  an  'employe  of  a  board  of  educa- 
tion." " 

in  case  the  board  of  education  of  a  rural  or  village  school  dis- 
trict  neglects  or  refuses  to  provide  transportation  for  pupils  living 
more  than  two  miles  from  the  nearest  school  in  such  rural  or  village 
disbict,  as  required  by  the  first  part  of  Section  7731  G.  C,  as 
amended  in  104  O.  L.,  140,  which  provides  that: 

"In  all  rural  and  village  school  districts  where  pupils  live 
more  thiui  two  miles  from  the  nearest  school  the  board  of  edu- 
cation shall  provide  transportation  for  such  pupils  to  and  from 
such  school.*' 

the  above  provision  of  said  statute,  as  quoted  by  you,  makes  ft  the 
doty  of  the  board  of  education  of  the  county  school  district  to 
provide  such  transportation  and  charge  the  cost  thereof  against 
the  local  school  district. 
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From  your  statement  of  facts  it  appears  that  after  the  local 
board  of  education  of  one  of  the  school  districts  within  your  county 
school  district  refused  to  provide  transportation  for  those  pupils 
residing  in  said  school  district  entitled  to  such  transportation  under 
provision  of  the  first  part  of  said  Section  7731  6.  C,  the  coiuity 
board  of  education  entered  into  a  contract  for  the  transportation 
of  said  pupils  and  that  said  local  board  of  education  now  refuses 
to  take  any  steps  toward  the  payment  to  the  person  or  persons 
furnishing  such  transportation  of  the  amount  due  for  the  first 
month  according  to  the  terms  of  said  contract. 

You  inquire  whether  said  county  board  of  education  may, 
under  authority  of  Section  5656  G.  C,  borrow  money  for  this 
purpose. 

The  only  fund  under  the  control  of  the  county  board  of  edu- 
cation is  the  "county  board  of  education  fund/'  established  under 
authority  of  Section  4744-3  6.  C,  as  found  in  104  O.  L.,  143,  which 
section  prior  to  its  amendment  in  106  O.  L.,  399  provides  as  follows : 

"The  county  auditor  when  making  his  semi-annual  ap- 
portionment of  the  school  funds  to  the  various  village  and 
rural  school  districts  shall  retain  the  amounts  necessary  to 
pay  such  portion  of  the  salaries  of  the  county  and  district 
superintendents  as  may  be  certified  by  the  county  board.  Such 
amount  shall  be  placed  in  a  separate  fund  to  be  known  as  the 
'county  board  of  education  fund.'  The  county  board  of  edu- 
cation shall  certify  under  oath  to  the  state  auditor  the  amount 
due  from  the  state  as  its  share  of  the  salaries  of  the  county 
and  district  superintendents  o  fsuch  county  school  disbict 
for  the  next  six  months.  Upon  receipt  by  the  state  auditor 
of  such  certificate,  he  shall  draw  his  warrant  upon  the  state 
treasurer  in  favor  of  the  county  treasurer  for  the  required 
amount,  which  shaU  be  placed  by  the  county  auditor  in  the 
county*  board  of  education  fund." 

The  only  change  made  in  said  statute  as  amended  in  106 
O.  L.,  is  to  make  it  the  duty  of  the  county  auditor,  when  making 
his  semi-annual  apportionment  of  the  school  funds  to  the  various 
village  and  rural  school  districts,  to  retain,  in  addition  to  the 
amount  necessary  to  pay  such  portion  of  the  salaries  of  the  county 
and  district  superintendents  as  may  be  certified  by  the  county  board, 
the  amount  necessary  for  the  contingent  expense  of  the  county 
board  of  education  as  certified  by  said  board  to  said  county  auditor. 

That  part  of  said  county  board  of  education  fund  retained  by 
the  county  auditor  out  of  the  school  funds  of  the  local  school  dis- 
tricts for  the  payment  of  that  portion  of  the  salaries  of  the  county 
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and  district  superintendents^  as  certified  by  the  county  board  of 
education  to  said  county  auditor,  may  only  be  applied  to  that 
purpose. 

The  contins:ent  fund  of  said  county  board  of  education  fund, 
as  above  established,  may  be  increased  by  the  surplus  transferred 
from  the  dog  tax  fund  under  provision  of  Section  5653  6.  C,  as 
found  in  104  O.  L.,  145,  and  by  fees  collected  from  applicants  for 
examination  by  the  board  of  county  school  examiners,  paid  into 
the  county  treasury  by  the  clerk  of  said  board  and  set  apart  by 
the  county  auditor  to  the  credit  of  the  county  board  of  education 
fund  under  provision  of  Section  7820  6.  C,  as  amended  in  104 
0.  L.  104. 

If,  therefore,  there  was  money  in  the  contingrent  fund  of  the 
county  board  of  education  fund  available  for  the  purpose  mentioned 
in  your  inquiry,  I  am  of  the  opinion  that  said  money  could  be  ap- 
plied by  the  county  board  of  education  to  the  discharge  of  the 
obligation  of  said  county  board  according  to  the  terms  of  its  con- 
tract with  the  person  or  persons  furnishing  said  transportation. 
It,  would  still  be  the  duty  of  said  county  board,  however,  to  charge 
the  amount  so  expended  against  the  local  board  of  education  and 
require  said  local  board  to  reimburse  the  county  board  of  educa- 
tion fund  in  said  amount. 

The  county  board  of  education  has  no  authority  in  law  to  levy 
a  tax  for  any  purpose.  The  only  sources  of  the  county  board  of 
education  fund  as  provided  by  statute  are  those  above  set  forth. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question, 
that  the  county  board  of  education  may  not  borrow  money  under 
provision  of  Section  5656  G.  C,  for  the  purpose  of  paying  for  the 
transportation  of  the  pupils,  referred  to  in  your  inquiry,  according 
to  the  terms  of  the  aforesaid  contract. 

In  opinion  No.  612  of  this  department,  rendered  to  you  under 
date  of  July  15,  1915,  it  was  held  that  a  contract  for  furnishing 
transportatio]\  is  a  contract  of  employment  within  the  meaning  of 
the  latter  part  of  Section  5661  G.  C.,  and  is  therefore  exempt  from 
the  provision  of  Section  5660  G.  C,  which  requires  the  filing  of  a 
certificate  of  available  funds  by  a  board  of  education  as  a  condi-' 
tion  precedent  to  the  making  of  a  contract,  and  that  the  board  of 
education  of  a  rural  school  district  may  borrow  money  under  au- 
thority of  Section  5656  G.  C.,  to  pay  the  charge  against  said  dis- 
trict, made  by  the  county  board  of  education,  in  case  said  county 
board  furnishes  transportation  to  pupils  of  said  district  as  required 
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by  Section  7731  G.  C,  as  amended  in  104  O.  L.,  140,  when  said 
local  board  fails  or  neglects  to  furnish  such  transportation,  or  to 
pay  for  services  actuaUy  rendered  in  a  contract  of  employment  for 
this  purpose. 

In  keeping  with  my  former  holding  I  am  of  the  opinion  tiiat 
it  would  clearly  be  the  duty  of  the  local  board  of  education  of  the 
school  district,  referred  to  in  your  inquiry,  to  reimburse  the  county 
board  of  education  fund  of  your  county  school  district  in  an  amount 
equal  to  the  sum  which  the  county  board  would  expend  from  month 
to  month  out  of  its  contingent  fund  for  the  transportation  of  the 
pupils  residing  in  said  local  school  district  and  entitled  to  such 
transportation  under  the  above  provision  of  Section  7731  G.  C,  ac- 
cording to  the  terms  of  its  contract  with  the  person  or  persons 
providing  said  transportation,  if  there  were  money  in  said  fund 
available  for  said  purpose. 

Inasmuch  as  said  county  board  has  no  money  in  said  contingent 
fund  available  for  said  purpose,  and  may  not  borrow  money  for 
said  purpose,  I  am  of  the  opinion  that  said  county  board  has  au- 
thority, under  provision  of  the  latter  part  of  said  Section  7731 
G.  C,  to  demand  from  said  local  board  of  education  payment  of 
the  amount  now  due  under  the  terms  of  the  aforesaid  contract  and 
if  said  local  board  has  funds  available  for  said  purpose  and  refuses 
to  make  said  payment,  or  if  said  local  board  is  without  available 
funds  and  refuses  to  borrow  money,  under  authority  of  said  Section 
5656  G.  C,  for  the  purpose  of  providing  the  necessary  fund  to  make 
such  payment,  said  county  board  of  education  may,  by  an  action 
in  mandamus  compel  said  local  board  to  take  such  action  as  may 
be  necessary  to  make  said  payment. 

The  Sanitary  Engineer  Provided  for  in  Section  6602-1,  General 
Code  (103  O.  L.,  734),  Cannot  be  Paid  Out  of  County  Funds  and 
Subsequently  Reimbursed — ^The  Construction  of  a  Sewer  by 
County  Commissioners  Under  Act  of  103  O.  L.,  734,  (6602-1  to 
6602-9e,  G.  C),  Cannot  be  Paid  for  as  the  Work  Pr<^gresses  by 
Certificates  of  Indebtedness.  Amount  to  be  Paid  by  C>onnty 
Must  be  in  Treasury,  Not  Otherwise  Appropriated  at  Time  Con- 
tract Is  Entered  Into  (5660  G.  C.) 


No.  914— (Opinion  Dated  October  12,  1915.) 

Honorable  Robert  C.  Patterson,  Prosecuting  Attorney,  Da)rtdn, 

Ohio. 

Dear  Sir: — ^Undel*  date  of  August  SO,  1915,  you  Submitted  for 
my  opinion  the  following: 
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"I  desire  an  opinion  from  you  upon  the  authority  of  the 
ODimty  commissioners  to  finance  the  construction  of  *i  sewer, 
under  the  act  providing  for  the  construction  of  sewers  outside 
of  municipalities,  103  O.  lu,  734. 

''A  petition  for  such  an  improvement  has  been  filed  in  this 
county;  and,  under  the  provisions  of  the  act,  the  first  duty 
of  the  county  commissioners  is  to  employ  a  sanitary  engineer 
for  the  preparations  of  plans,  etc.  The  act  provides  for  the 
paying  of  the  engineer  out  of  funds  raised  by  asesssment  upon 
property  benefited,  in  anticipation  of  which  money  may  be  bor- 
rowed either  upon  bonds  or  certificates  of  indebtedness.  Can 
such  engineer  be  paid  out  of  county  funds,  to  be  subsequently 
reimbursed  from  the  money  raised  under  the  act,  or  must  the 
funds  for  the  preliminary  expenses  be  first  raised  as  so  pro- 
vided? Can  the  construction  of  the  improvement  be  paid  for 
as  the  work  progresses  by  certificates  of  indebtedness,  au- 
thorized by  Section  6  of  the  act,  such  certificates  being  issued 
to  mature  in  a  short  time ;  and  then,  at  the  completion  of  the 
work,  bonds  be  issued  to  cover  the  entire  cost,  including  the 
taking  up  of  the  certificates  ? 

'Unless  the  engineer  and  preliminary  work  can  be  paid 
for  either  out  of  county  funds  to  be  reimbursed  or  by  certifi- 
cates of  indebtedness  to  be  afterwards  taken  up  by  bonds,  I 
am  unable  to  see  how  the  improvement  can  be  started,  since 
£he  first  requisite  is  the  engineer  and  his  plans.  If  the  wcrk 
can  be  financed  along  the  line  suggested  in  my  second  ques- 
tion, the  improvement  could  be  started  as  soon  as  the  plans 
are  prepared,  and  paid  for  as  the  work  progresses;  a  saving 
of  both  time  and  interest  on  bonds." 

The  statute  to  which  you  refer,  found  in  103  O.  L.,  734,  is 
entitled: 

"An  act  authorizing  the  county  commissioners  of  the 
several  counties  of  tht3  state  for  the  benefit  of  public  health, 
convenience,  or  welfare,  to  construct,  maintain,  repair  and 
operate  sewer  improvements  and  sewage  treatment  works  out- 
side of  municipalities,  and  to  repeal  certain  sections  of  the 
General  Code." 

and  the  code  numbers  given  thereto  are  Sections  6602-1  to  6602-9e, 
Section  6602-1  6.  C,  provides  that  the  county  commissioners 
may,  by  resolution,  lay  out  and  establish  one  or  more  sewer  dis- 
tricts within  that  portion  of  their  respective  counties,  that  lie 
within  three  miles  of  and  outside  of  any  incorporated  municipality ; 
and  provides  further  that  the  county  commissioners  may  ^nploy 
a  competent  sanitary  engineer  for  the  purpose,  and  in  counties  of 
over  100,000  they  may  create  an  engineering  department. •  *■. 
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Section  6602-2  G.  C,  provides  that  whenever  the  county  com- 
missioners declare  the  necessity  of  the  construction,  maintenance, 
repair,  or  operation  of  a  sewer  improvement,  mentioned  in  Section 
1,  and  declare  said  improvement  is  for  the  purpose  of  drainagre, 
etc.,  or  when  a  petition,  signed  by  the  freeholders  of  the  majority 
of  the  acreage  in  a  sewer  district  petition,  or  when  a  petition  signed 
by  the  owners  of  the  majority  of  the  foot  frontage  of  a  proposed 
local  or  lateral  sewer  improvement,  then  the  commissioners  shall 
prepare  the  necessary  plans,  specifications  and  -estimates  and  ''as 
soon  thereafter  as  possible  the  board  of  county  commissioners 
shall  declare  by  resolution,  the  necessity  for  making  such  improve- 
ments,'' which  resolution  shall  contain  a  statement  showin^r 
whether  said  sewer  improvement  is  intended  to  be  main,  district, 
or  intercepting  sewer,  the  location,  etc.,  a  reference  to  the  plans 
and  specifications,  the  place  where  the  same  are  on  file,  ''the  mode 
of  payment  of  the  cost  and  expense  of  the  construction  of  said 
improvement,  and  a  description  of  the  lots  or  parcels  of  land  and 
other  property  within  said  district  to  be  assessed  for  the  payment 
of  a  part  or  the  whole  of  the  cost  and  expense  of  construction  and 
maintenance  of  said  improvement  to  be  paid  by  assessments/'  It 
further  provides  for  the  publication  of  a  copy  of  said  resolution  and 
the  posting  thereof. 

Section  6602-3  G.  C,  provides  that  after  the  expiration  of  ten 
days,  after  the  completion  of  said  publication  and  posting  of  said 
resolution,  the  board  shall  determine  whether  to  proceed,  and  if 
it  decides  to  proceed  a  resolution  for  that  purpose  to  be  known  as 
the  "Improvement  Resolution"  shall  be  passed  by  the  board.  It  is 
provided  that  said  resolution  shall  contain  "a  statement  of  the 
district  or  part  thereof  for  which  the  proposed  improvement  is 
to  be  made,  the  character  of  materials  to  be  used,  a  reference  to 
plans,  specifications  and  estimates,  and  mode  of  payment  of  the 
cost  and  expenses  of  the  construction  and  maintenance  of  the  pro- 
posed improvement  and  the  resolution  may  provide  for  assessing 
any  or  all  of  the  cost  and  expense  of  such  improvement  to  be  paid 
by  assessment  upon  the  lots,  lands,  and  other  real  property  in  such 

district  as  may  be  specially  benefited  thereby." 

Section  6602-8  6.  C,  provides  as  to  what  may  be  included  as 
costs,  in  the  following  language : 

"The  cost  herein  provided  for  in  addition  to  the  amount 
of  money  paid  or  to  be  paid  for  the  construction,  maintenance, 
repair,  or  operation,  of  any  such  improvement  may  include 
the  cost  of  publication  and  posting  of  all  resolutions  or  notices. 
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the  cost  of  inspection,  interest  on  bonds  issued  in  anticipation 
of  the  collection  of  said  assessments  and  the  cost  of  making 
said  assessments,  as  well  ^  for  any  money  paid  for  the  con- 
denmation  or  purchase  of  land  or  right  of  way  for  any  such 
improvement,  and  the  compensation  of  the  sanitary  engineer 
in  making  plans  and  specifications  for  and  superintending  the 
construction,  maintenance  or  repair  of  any  such  improvement, 
and  for  any  other  expense  necessary  and  proper  for  the  con- 
struction, maintenance,  repair,  or  operation  of  such  improve- 
ments.'' 

It  is  dear,  therefore,  that  the  cost  of  the  improvement  may 

indude  all  of  what  has  been  foregoing  stated. 

Under  Section  6602-5  it  is  provided : 

*TTie  county  shall  pay  such  part  of  the  cost  and  expense 
of  the  improvement,  maintenance,  repairs  and  operation  for 
which  special  assessments  are  levied  as  the  board  deems  just, 
but  such  part  shall  be  not  less  than  two  per  cent  of  all  such 
cost  and  expense  and  in  addition  thereto  the  county  shall  pay 
the  cost  of  intersections." 

The  first  part  of  Section  6602-5  G.  C,  provides  as  follows : 

**If  it  deems  expedient  the  board  of  county  commissioners 
may  by  resolution  assess  the  real  estate  as  provided  in  the  im- 
provement resolution,  and  cause  such  assessment  to  be  col- 
lected, or  at  their  option  may  issue  bonds  in  anticipation  of  the 
collection  of  such  assessment  before  the  work  is  done  or  con- 
tracted for.  Or  the  board  of  county  commissioners  may  at 
its  option  defer  such  assessment  until  the  work  is  completed, 
and  then  upon  the  certificate  of  the  sanitary  engineer  in 
charge  showing  the  completion  of  the  work,  by  resolution 
assess  the  real  estate  as  provided  in  the  improvement  resolu- 
tion.*' 

It  is  also  provided  that  the  assessment  shall  be  payable  in 

annual  installments  not  exceeding  ten  in  number. 

Section  6602-6  G.  C,  provides  as  follows : 

"For  the  purpose  of  paying  a  part  or  the  whole  of  the 
cost  and  expense  of  the  construction,  maintenance  or  repair 
or  operation  of  any  such  improvement,  or  for  the  purpose  of 
paying  the  sanitary  engineer  provided  for  under  the  provisions 
of  this  act,  and  for  paying  for  his  assistants  and  of  all  his 
other  necessary  expenses,  the  board  of  county  commissioners 
'  may  borrow  money  at  a  rate  of  not  exceeding  six  per  cent  p«p 
annum  on  certificates  of  indebtedness  to  be  signed  by  its  presi- 
dent and  clerk ;  such  certificates  of  indebtedness  shall  be  made 
payable  at  a  time  not  more  than  five  years  from  their  date, 
or  the  board  of  county  commissioners  may  issue  and  sell  county 
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bonds  as  other  county  bonds  are  sold  to  pay  the  whole  or  part 
of  the  cost  of  the  construction,  maintenance,  repair  or  opera- 
tion of  any  such  improvement,  and  to  pay  the  sanitary  en- 
S^ineer  provided  for  under  the  provision  of  this  act  and  for 
paying  his  assistants  and  all  his  other  necessary  expenses. 
Said  bonds  shall  be  signed,  issued  and  sold  as  other  county 
bonds  are  signed,  issued  and  sold,  and  shall  run  for  a  period 
or  periods  not  exceeding  eleven  years  from  their  date,  and 
shall  not  bear  a  greater  rate  of  interest  than  six  per  cent,  said 
bonds  shall  express  upon  their  face  the  object  for  which  they 
were  issued,  and  shall  be  sold  for  not  less  than  par  and  accrued 
interest. 

"The  board  of  county  commissioners  may  levy  taxes  in 
addition  to  all  other  taxes  authorized  by  law  to  pay  such  cer- 
tificates of  indebtedness  and  the  interest  thereon,  or  such 
bonds  and  interest  thereon.  Such  levy  shall  be  subject  to  all 
the  limitations  provided  by  law  upon  the  aggregate  amount, 
.rate,  maximum  rate  and  combined  maximum  rate  of  taxation.^' 

Your  first  question  is  whether  the  sanitary  engineer  provided 
for  in  Section  6602-1  can  be  paid  out  of  county  funds,  to  be  sub- 
sequently reimbursed  from  the  money  raised  under  the.  act,  or 
must  the  funds  for  the  preliminary  expenses  be  first  raised  as  so 
provided  ? 

Under  the  provisions  of  the  Smith  Law  the  county  commis- 
sioners are  required  to  submit  a  budget  each  year  and  to  speci- 
fically set  forth  therein  the  amount  to  be  raised  for  each  and  every 
purpose  allowed  by  law  for  which  it  is  desired  to  raise  money  for 
the  incoming  year,  and  under  the  provisions  of  said  law  the  county 
commissioners  are  required  at  the  beginning  of  each  fiscal  half 
year  to  make  appropriations  for  each  of  the  several  objects  for 
which  money  has  been  provided,  and  all  expenditures  within  the 
following  six  months  shall  be  made  from  and  within  such  appro- 
priations and  the  balances  thereof;  and  it  is  further  provided  in 
such  law  that  no  appropriation  shall  be  made  for  any  purpose  not 
set  forth  in  the  annual  budget. 

Such  being  the  case,  I  cannot  conceive  of  any  fund  in  the 
county  treasury  which  could  be  used  for  the  payment  of  compen- 
sation or  expenses  of  the  sanitary  engineer,  even  though  the 
amount  so  expended  is  to  be  reimbursed  from  funds  raised  under 
the  act  in  question.  Consequently,  I  advise  that  the  sanitary  en- 
gineer provided  for  in  Section  6602-1  cannot  be  paid  out  of  county 
funds,  to  be  subsequently  reimbursed  from  the  money  raised  under 
the  act. 
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Your  next  question  is  as  follows :  . 

'"Can  the  construction  of  the  improvement  be  paid  for  as 
the  work  progresses  by  certificates  of  indebtedness,  authorized 
by  Section  6  of  the  act,  such  certificates  being  issued  to  mature 
in  a  short  time ;  and  then,  at  the  completion  of  the  work,  bonds 
be  issued  to  cover  the  entire  cost,  including  the  taking  up  of 
the  certificates  V 

In  this  connection  Section  5660  of  the  General  Code  must  be 

considered.    Said  section  provides  in  part  as  follows : 

'The  commissioners  of  a  county  *  *  shall  not  enter 
into  a  contract  *  *  involving  the  expenditure  of  money 
*  *  unless  the  auditor  *  *  first  certifies  that  the  money 
required  for  the  payment  of  such  obligation  *  *  is  in  the 
treasury  to  the  credit  of  the  fund  from  which  it  is  to  be  drawn, 
or  has  been  levied  and  placed  on  the  duplicate,  and  in  process 
of  collection  and  not  appropriated  for  any  other  purpose; 
money  to  be  derived  from  lawfully  authorized  bonds  sold  and 
in  process  of  delivery  shall,  for  the  purpose  of  this  section,  be 
deemed  in  the  treasury  and  in  the  appropriate  fund/' 

This  section  of  the  General  Code  is  very  similar  to  Section 
3806  G.  C,  relative  to  municipal  corporations,  and  the  decisions 
of  the  courts  under  Section  3806  would  have  some  bearing  in  con- 
struing the  provisions  of  Section  5660. 

It  was  held  in  the  case  of  Comstock  vs.  Nelsonville,  61  O.  S., 
288,  that  Section  2702  R.  S.  (now  Section  3806  G.  C),  was  applic- 
able to  so  much  of  the  cost  and  expense  of  a  street  improvement 
as  was  to  be  paid  by  the  municipality  out  of  funds  arising  from 
a  levy  on  the  general  tax  list,  but  not  applicable  to  so  much  of 
the  cost  and  expense  of  a  street  improvement  as  is  to  be  paid  by 
an  assessment  on  the  property  bounding  and  abutting  on  such 
improvement  or  adjacent  thereto. 

The  case  of  Emmert  vs.  Elyria,  74  O,  S.,  185,  held  that  Sec- 
tions 45  and  45a  of  the  municipal  code  (1536-205  and  1536-205a 
R.  S.),  (now  Sections  3806  and  3810  G.  C),  do  not  apply  to  con- 
tracts for  street  improvements  when  bonds  have  been  authorized 
by  the  municipaUty  to  be  issued  to  pay  the  entire  estimated  cost 
and  expense  of  the  improvement. 

Whatever  may  have  been  the  reasoning  of  the  court  in  such 
case,  and  whether  or  not  the  said  case  is  in  conflict  with  the  case 
of  Village  vs.  Diekmeier,  79  0.  S.,  323,  we  are  not  concerned  with 
in  this  opinion,  for  the  reason  that  in  the  case  of  Emmert  vs. 
iSyria  the  bonds  had  already  been  authorize,  although  not  yet 
8oId  and  in  process  of  delivery — and  the  case  of  Emmert  vs.  Elyria 
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only  goes  to  the  extent  of  not  requiring  a  certificate  when  bonds 
have  at  least  been  authorized. 

Therefore,  I  am  of  the  opinion  that  Section  5660  of  the  Gfen- 
eral  Code  must  be  complied  with  at  the  time  the  contract  is  made, 
as  provided  for  in  Section  6602-4  6.  C.  Such  being  the  case,  the 
money  must  be  in  the  treasury  or  levied  and  placed  on  the  duplicate 
and  in  process  of  collection,  and  not  appropriated  for  any  other 
purpose,  or  bonds  must  at  least  have  been  duly  authorized.  The 
issuing  of  certificates  of  indebtedness  as  the  work  progresses  in 
order  to  take  care  of  the  work  done  under  the  contract  would  be  in 
violation  of  Section  5660,  which  requires  the  money  to  be  in  the 
treasury  at  the  time  of  entering  into  the  contract. 

I  therefore  advise  that  the  construction  of  the  improvement 
cannot  be  paid  for  as  the  work  progresses  by  certificates  of  in- 
debtedness authorized  by  Section  6  of  the  act,  but  that  the  entire 
money  callled  for  by  such  contract,  insofar  as  the  county's  portion 
thereof  is  concerned,  must  be  in  the  treasury  at  the  time  of  enter- 
ing into  the  contract ;  the  case  of  Comstock  vs.  Nelsonville,  supra 
— ^if  the  same  construction  is  to  be  given  Section  5660  as  was  given 
by  the  court  in  said  case  in  regard  to  Section  3806— -being  authority 
that  no  certificate  is  required  relative  to  the  amount  that  is  to  be 
paid  by  assessment. 

Section  4799,  General  Code,  Is  Not  Repealed  by  the  Provisions  of 
Section  4877,  General  Code,  as  Amended  in  103 '  Ohio  Laws,  544. 
The  Compensation  of  the  Deputy  Clerk  and  Clerks  of  Boards 
of  Deputy  State  Supervisors  and  Inspectors  of  Elections,  Shall 
Not  Exceed  the  Rate  of  $100.00  Per  Month,  to  be  Paid  Only  for 
the  Time  Actually  Employed  (Sec.  4877,  G.  C.)— The  Compen- 
sation of  All  Temporary  Clerks  and  Assistants  Is  Limited  to  Said 
Rate  for  the  Time  Actually  Employed,  to  be  Computed  Upon 
the  Basis  of  the  Actual  Numb^  of  Days  in  the  Calendar  Month 
in  Which  Such  Services  Are  Rendered. 


No.  980— (Opinion  Dated  October  27,  1915.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen : — ^I  have  your  request  for  opinion,  which  is  as  fol- 
lows: .  . 

"We  would  respectfully  request  your  written  opinion  upon 
the  following  question : 

"What  is  the  meaning  of  the  language  used  in  Section 
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4877,  General  Ckxle,  as  amended  103  O.  L.,  page  544,  which 

reads: 

"'At  a  salary  of  not  to  exceed  the  rate  of  one  hundred 
didlars  per  month  each.' 

'Does  this  mean  that  where  persons  are  temporarily  em- 
l^oyed  as  assistants  to  the  clerk  of  the  board  of  deputy  state 
supervisors  of  elections,  that  the  sum  of  one  hundred  dollars 
should  be  divided  by  the  total  number  of  days,  or  the  number 
of  working  days,  of  the  month  in  which  temporary  employ- 
ment of  the  assistants  is  made  in  order  to  get  a  per  diem  rate 
to  apply  to  the  number  of  days  less  than  a  month  that  the 
temporary  assistants  work;  or  may  it  be  construed  so  as  to 
permit  the  deputy  state  supervisors  of  elections  to  pay  the 
full  one  hundred  dollars,  notwithstanding  that  said  assistant 
deik  serves  only  a  part  of  said  month  ? 

'T)oes  Section  4877,  as  amended  103  O.  L.,  544,  repeal  by 
implication  because  of  being  later  legislation  on  the  subject, 
the  salary  provided  for  deputy  clerk  as  stated  in  Section  4799 
G.  C? 

''Because  our  examiners  are  now  working  on  election  mat- 
ters in  Hamilton  county,  we  would  appreciate  an*  early  reply 
to  the  above  questions." 

Section  4877  G.  C.,  as  amended  in  103  O.  L.,  page  544,  and 
Section  4799  G.  C,  to  which  you  refer,  provide  as  follows : 

"Section  4877:  When  necessary,  the  board  may  employ 
a  deputy  clerk  and  one  or  more  clerks  as  temporary  assistants 
of  the  clerk  at  a  salary  of  not  to  exceed  the  rate  of  oiie  hun- 
dred dollars  per  month  each  and  prescribe  their  duties.     *     *" 

"Section  4799 :  The  deputy  clerk  of  the  board  of  depuiy 
state  supervisors  and  inspectors  shall  perform  such  duties  and 
receive  such  compensation,  not  exceeding  one  hundred  fifty 
dollars  each  month,  as  shall  be  determined  by  the  board/' 

Your  second  inquiry  relative  to  the  repeal  of  Section  4799 
G.  C,  invites  first  a  consideration  of  the  act  of  April  23,  1904,  97 
0.  L,  185. 

Prior  to  the  passage  of  this  act,  the  provisions  of  Section  4877, 
G.  C,  then  Section  2926-c,  R.  S.,  were  applicable  only  to  city  boards 
of  dections.  By  this  act  city  boards  of  elections  were  abolished 
and  there  was  created  in  all  counties  containing  cities  in  which 
annual  registration  was  required,  boards  of  deputy  state  supervis- 
ors and  inspectors  of  elections  (97  O.  L.,  192) . 

In  this  act  (97  O.  L.,  220),  it  was  provided  that: 

"The  board  of  deputy  state  supervisors  and  inspectors  of 
elections  shall  also  appoint  a  deputy  clerk  who  shall  perform 
such  duties  and  receive  such  compensation,  not  exceeding  one 
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hundred  dollars  per  month,  as  shall  be  determined  by   the 
board," 

and  in  the  same  section  the  manner  of  selecting  such  deputy  clerks 

was  prescribed.    This  provision  was  amended  in  98  O.  L.,  290,  in 

one  particular  only,  viz.,  the  maximum  compensation  was  there 

increased  to  one  hundred  and  fifty  dollars  and  in  this  form  this 

provision  was  carried  into  the  General  Code  as  Section  4799. 

In  the  act  first  authorizing  the  selection  of  a  deputy  clerk  of 

the  board  of  deputy  state  supervisors  and  inspectors  of  elections 

(97  O.  L.,  194) ,  Section  2926-c,  R.  S.,  clearly  including  within  its 

terms  deputy  state  supervisors  and  inspectors  of  elections,  and 

relating  thereto,  provided  in  part  as  follows : 

'When  necessary,  they  may  employ  a  deputy  derk  and 
one  or  more  clerks  as  temporary  assistants  of  their  clerk,  at  a 
salary  not  to  exceed  the  rate  of  $100.00  per  month  and  pre- 
scribe their  duties.  The  period  for  which  they  are  employed 
must  always  be  fixed  in  the  order  authorizing  their  employ- 
ment, but  they  may  be  discharged  sooner  at  the  pleasure  of 
the  board.  Such  deputy  clerk  and  all  such  assistants  shall 
take  the  same  oath  for  the  faithful  performance  of  their  du- 
ties as  required  of  the  clerk  of  such  board." 

This  provision,  it  will  be  observed,  was  carried  into  the  Gen- 
eral Code  as  Section  4877  supra.  If  this  latter  provision,  when 
originally  enacted  and  as  carried  into  the  General  Code,  be  con- 
strued 1o  apply  only  to  boards  of  deputy  state  supervisors  and  in- 
spectors of  elections,  and  that  is  a  question  not  necessary  of  de- 
termination at  this  time,  it  cannot  be  said  to  be  at  all  inconsistent 
with  the  provision  requiring  the  selection  and  fixing  the  compen- 
sation of  a  deputy  clerk  by  such  boards,  merely  by  reason  of  that 
part  thereof  which  provides  that,  "they  may  employ  a  deputy 
clerk."  It  seems  clear  that  a  court  in  construing  these  provisions 
of  the  same  act  together  would,  of  necessity,  hold  either  that  as 
to  boards  of  deputy  state  supervisors  and  inspectors  of  elections 
this  provision — "they  may  employ  a  deputy  clerk" — ^was  only  sur- 
plusage or  that  it  gave  authority  to  employ  an  additional  tempor- 
ary deputy  clerk  whose  compensation  would  be  governed  bj  the 
provisions  of  this  section  as  distinguished  from  the  compensation 
of  the  permanent  deputy  clerk  provided  for  under  Secti(m  4799 
G.  C.  That  is  to  say,  prior  to  the  amendment  of  Section, 4877 
G.  C,  103  O.  L.,  644,  the  appointment  and  compensation  of  a 
permanent  deputy  clerk  of  boards  of  deputy  state  supervisory  and 
inspectors  of  elections  was  authorized  and  governed  solely  by  the 
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provisioiis  of  Section  4799  G.  C.  No  change  whatever  was  made 
m  the  provisions  of  Section  4877  G.  C,  by  the  amendment  in  103 
0.  L.^  644,  except  to  add  thereto  the  following : 

'The  compensation  of  the  deputy  clerk  and  the  assistant 
clerks  shall  be  equally  divided  between  the  city  and  county."* 

There  was  in  this  amendment  manifestly  no  purx>ose  to  effect 
a  change  in  the  application  of  the  original  provisions  of  this  sec- 
tion, nor  was  there  any  purpose  to  in  any  way  thereby  effect  the 
operation  or  to  repeal  the  provisions  of  Section  4799  G.  C.,  which 
are  apidicable  only  to  the  permanent  deputy  clerk  required  to  be 
chosen  at  the  organization  of  the  board,  under  the  provisions  of 
the  act  of  April  23,  1904,  97  O.  Lu,  220,  as  amended  by  the  act  of 
April  2,  1906,  98  O.  L.,  290-291,  which  were  carried  into  and  now 
constitute  Section  4795  G.  C.  From  this  it  follows  that  the  per- 
manent deputy  clerk  of  boards  of  deputy  state  supervisors  and  in- 
spectors of  elections,  chosen  under  authority  of  Section  4795  G.  C, 
may  receive  compensation  to  be  fixed  by  the  board,  not  in  excess 
of  (me  hundred  fifty  dollars  per  month,  under  the  provisions  of 
Section  4799  G.  C 

Answering  your  second  inquiry  specifically,  I  am  of  the  opinion 
that  Section  4799  G,  C,  is  not  repealed  by  the  provisions  of  Sec- 
tion 4877  G.  C,  as  amended  in  103  O.  L.,  544. 

Your  first  inquiry  as  to  the  construction  of  the  provisions  of 
Section  4877  G.  C,  as  amended,  supra,  relative  to  the  compensa- 
tion of  the  deputy  clerk  and  clerks  therein  authorized  to  be  em- 
idoyed,  fixing  the  same  ''at  a  salary*  not  to  exceed  the  rate  of  one 
hundred  dollars  per  month  each/"  This  phrase,  it  seems,  is  quite 
clear  and  unambiguous,  and  to  my  mind  imposes  upon  the  board 
making  such  temporary  employment,  the  duty  of  fixing  a  monthly 
compensation  of  all  persons  employed  under  authority  of  Section 
4877  G.  C,  103  O.  L.,  544,  at  a  rate  not  in  excess  of  one  hundred 
dollars  per  month,  and  it  is  the  purpose  and  intent  of  this  provision 
that  such  employe  shall  be  piud  only  for  the  time  actually  em^^ 
ployed,  at  a,  rate  not  in  excess  of  one  hundred  dollars  for  a  full 
month's  service.  That  is  to  Sjay,  if  the  service  of  such  clerk  •  or 
dqmty  clerk  is  required  for  only  a  part  of  a  month,  he  would  be 
entitled  to  only  such  proportion  of  his  monthly  salary  as  the  time 
of  bis  actual  service  bears  to  one  month.  More  specifically  an- 
swering your  qu^tipn,  if  the  board  in  making  such  emplo]^ent 
determines  that  the  compensatiph  shall  be  the  maxiihum  of  biie 
hundred  dollars  per  month,  and  the  service  of  such  clerk  or  deputy 
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clerk  is  required  for  only  one-third  of  a  month,  he  ^oulo  thei^  be 
entitled  to  receive  for  such  services  but  one-third  of  one  hundred 
dollars  and  the  board  of  elections  would  not,  therefore,  be  author- 
ized to  pay  one  hundred  dollars  or  any  other  such  sum  by  it  so 
fixed,  as  the  monthly  compensation  of  such  clerk  or  deputy  clerk, 
except  when  the  services  of  such  clerk  or  deputy  clerk  are  ren- 
dered for  the  full  period  of  one  month. 

The  calculation  of  the  portion  of  the  monthly  compensation 
which  may  be  paid  for  a  period  of  less  than  a  month  should  be 
based  upon  the  actual  number  of  days  in  the  calendar  month  in 
which  such  service  is  rendered. 

A  further  question  suggests  itself,  however,  as  to  whether 
deputy  state  supervisors  and  inspectors  of  elections  and  deputy 
state  supervisors  of  elections  may  employ  expert  help  outside  of 
the  authority  and  limitations  upon  compensation  found  in  Section 
4877  G.  C,  supra.  This  question  involves  a  consideration  of  the 
act  of  April  23,  1904,  in  the  light  of  the  state  of  the  law  upon  this 
subject  at  that  time. 

Without  undertaking  an  exhaustive  review  of  the  history  of 

the  legislation  upon  this  subject,  it  is  sufficient  to  observe  here 

that  in  83   O.  L.,  211,  city  boards  of  elections  were  authorized  to 

be  appointed  in  certain  cities.    In  this  act  and  on  the  same  page, 

and  as  applicable  only  to  such  boards  of  elections,  was  originaUy 

enacted  the  provisions  of  Section  4877   6.  C,  in  exactly  the  same 

language  as  appears  in  the  General  Code  except  that  ''secretary'' 

was  used  instead  of  ''clerk.''    In  that  act  and  on  the  same  page 

will  also  be  found  the  following  provision : 

"The  costs  and  charge  of  salaries  of  members  of  such 
boards  of  elections  in  any  such  city,  and  the  secretary  and  his 
deputy  and  assistants,  and  all  necessary  expenses  of  the  board 
for  the  purposes  herein  authorized,"  shall  be  borne  by  ttie 
city,  etc. 

This  provision  was  carried  into  the  act  found  in  86  O.  L.,  284, 
and  was,  as  above  stated,  clearly  applicable  only  to  city  botards  of 
elections.  It  seems  conclusive  that  the  enactment  of  the  provisions 
of  Section  4877  G.  C,  in  83  0.  L.,  211,  in  view  of  a  contemporane- 
ous provision  for  the  payment  of  "all  necessary  expenses  of  the 
board"  can  be  based  upon  no  other  than  one  or  both  of  two  rea- 
sons. Manifestly  the  legislature  either  conceived  that  the  emjdoy- 
ment  of  temporary  clerks  and  assistants  did  not  come  within  the 
authority  to  pay  "all  necessary  expenses  of  the  board"  or  if  Buch 
employment  was  within  the  authority  to  pay  all  necessary  ex- 
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peofles,  the  sole  purpose  of  the  enactment  of  what  is  noMr  Section 
4877  G.  C.y  was  to  limit  the  expenditure  for  such  temporary  clerks 
and  assistants. 

These  provisions  as  to  city  boards  of  elections  continued  with- 
out substantial  change  until  1904.  At  this  time  it  was  provided 
as  to  boards  of  deputy  state  supervisors  of  elections  that : 

'The  compensation  above  provided  for,  and  all  proper  nec- 
essary expenses  in  the  performance  of  the  duties  of  such 
depu^  supervisors,  shall  be  defrayed  out  of  the  county  treas- 
ury as  other  county  expenses  and  the  county  commissioners 
shall  make  the  necessary  levy,  to  meet  the  same/'  (93  O.  L., 
178  and  353.) 

There  was,  previous  to  1904  no  provision  other  than  this  ap- 
idicable  to  boards  of  deputy  supervisors  of  elections  for  the  em- 
pbyment  of  temporary  assistants  or  clerks  for  such  boards. 

Under  this  provision  it  was  held  in  the  case  of  State  ex  rel  vs. 

Craig,  21    G.  C,  100,  that: 

'The  compensation  for  a  necessary  assistant  to  the  board 
of  deputy  supervisors  of  elections  may  be  allowed  and  paid  as 
necessary  expenses/' 

Now  it  is  believed  that  this  construction  would,  with  equal 
force,  reason  and  aptness,  attach  to  the  provision  for  the  payment 
of  an  necessary  expenses  of  city  boards  of  elections  and  from  this 
it  follows  that,  as  above  suggested,  the  sole  purpose  of  the  original 
eoactment  of  the  provisions  of  Section  4877  G.  C.,  was  to  limit  the 
amount  of  expenditures  for  such  temporary  clerks  and  assistants 
to.snch  city  boards.  Under  these  statutes  as  construed  by  the  cir- 
cuit court  in  the  case  above  cited,  we  find  that  immediately  prior 
to  the  passage  of  the  act  of  April,  1904  97  O.  L.,  185,  et  sep.,  city 
boards  of  elections  and  boards  of  deputy  supervisors  of  elections 
were  authorized  to  employ  temporary  clerks  and  assistants  when 
necessary,  and  that  city  boards  were  limited  to  the  payment  of  such 
employes  at  a  rate  not  in  excess  of  one  hundred  dollars  per  month, 
whfle  boards  of  deputy  supervisors  were  limited  only  by  the  allow- 
ance of  the  county  commissioners  for  such  expenses. 

With  this  state  of  the  law  the  legislature  passed  the  act  of  April 
23, 1904,  above  mentioned,  abolishing  city  boards  of  elections  and 
creating  in  counties  in  which  annual  registration  was  required, 
boards  of  deputy  state  supervisors  and  inspectors  of  elections,  and 
from  the  provisions  of  this  act  the  codifying  commission  incor- 
porated into  the  General  Code  the  provisions  of  Section  4821  and 
Section  4877  G.  C.    In  this  act  it  was  provided  also  that  "deputy 
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state  supervisors  of  elections''  should,  in  all  cases  where  not  other- 
wise provided,  be  construed  to  include  ''deputy  state  supervisors 
and  inspectors  of  elections/'  (97  O.  L.,  220.) 

At  page  222  of  97  O.  L.,  in  the  same  act,  the  provisions  foond 
in  Section  4821  G.  C,  were  enacted  verbatim  and  by  virtue  of 
2966-3  R.  S.  therein  (97  O.  L.,  220),  were  equally  applicable  to 
boards  of  deputy  state  supervisors  and  inspectors  of  elections  and 
to  deputy  state  supervisors  of  elections. 

Under  the  construction  given  this  language  by  the  circuit  court 
in  the  case  of  State  ex  rel  vs.  Craig,  supra,  both  deputy  supervisors 
and  deputy  supervisors  and  inspectors  of  elections  were  authorized 
to  employ  necessary  clerks  and  assistants  and  without  further  pro- 
vision relative  thereto  would  have  been  limited  in  their  expendi- 
tures for  such  purposes  only  by  the  discretion  of  the  county  com- 
missioners in  allowing  claims  therefor.  We  find,  however,  car- 
ried into  this  act,  97  O.  L.,  195,  the  provisions  of  the  act  found  in 
88  O.  L.,  211,  above  quoted,  and  applicable  to  the  city  boards  only, 
that  "'all  necessary  expenses  of  the  board"  should  be  paid  by  the 
city,  etc.  Since  there  was  then  full  authority  in  the  act  for  the  em- 
ployment and  payment  of  necessary  clerks  and  assistants  to  all 
boards,  no  purpose  could  have  prompted  the  contemporaneous  en- 
actment of  the  provisions  which  were  afterwards  incorporated  in 
Section  4877  6.  C,  as  appear  at  page  194  of  97  O.  L.,  other  than 
to  put  a  limitation  upon  the  expenditures  for  that  purpose.  To 
what  does  this  limitation  apply? 

Section  2926-c,  R.  S.,  97  O.  L.,  193-4,  provides  as  follows: 

'The  members  of  the  board  of  deputy  state  supervioprs 
shall  meet  within  fifteen  days  after  their  appointment^  and 
organize  by  the  election  of  a  chief  deputy  and  clerk  as  provided 
in  Section  4  of  the  supervisory  election  law.  Section  2966-4  of 
the  Revised  Statutes.  No  order,  resolution  or  action  of  such 
board  shall  be  valid  without  the  vote  of  three  of  the  four  mem- 
bers. Such  boiurd  shall  appoint  all  registrars  of  electors,  judges 
and  clerks  of  election  and  other  clerks,  officers  and  agents 
herein  provided  for,  and  designate  the  ward  and  precinct  in 
which  each  shall  serve.  All  deputy  clerks,  assistants,  regis- 
trars and  judges  and  clerks  of  elections,  now  in  office,  in  reg- 
istration cities,  shall  remain  in  their  respective  offices  and 
employments  and  continue  to  perform  the  several  duties  there- 
of and  receive  the  compensation  therefor,  under  existing  laws, 
and  under  the  direction  and  control  of  the  board  of  deputy  state 
supervisors,  or  the  board  of  deputy  state  supervisors  and  in- 
spectors, as  the  case  may  be,  until  their  successors  are  chosen 
preappointed  and  qualified  or  until  removed  by  the  proper  au- 
thor!^ in  accordance  with  the  porvisions  of  this  act.  The  beard 
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of  deputy  state  supervisors  shall  also  appcont  the  places  of  resr- 
istratipn  of  electors,  and  holding  elections  in  each  ward  or 
precinct,  and  provide  suitable  booths  or  hire  suitable  rooms 
for  such  purpose  and  for  their  own  office,  at  such  rents  as  they 
deem  just;  they  shall  also  provide  the  necessary  and  proper 
furniture  and  supplies  for  such  rooms,  and  for  the  purchiuse, 
preservation  and  repair  of  all  booths  and  ballot-boxes,  neces* 
sary  for  use  at  elections  in  such  city,  and  all  books,  blanks, 
and  forms  necessary  for  the  registrations  and  elections  here- 
in designated,  and  for  duly  issuing  all  notices,  advertisements 
or  publications  required  by  law.  The  board  of  deputy  state 
supervisors  of*  elections  or  the  board  of  deputy  state  super- 
visors and  inspectors  of  elections,  as  the  case  may  be,  of  coun- 
ties containing  registration  cities  and  the  clerk  thereof  shall, 
upon  the  taking  effect  of  this  act,  have  the  custody,  care  and 
control  of  all  registers,  lists,  books,  maps,  forms,  oaths,  certi- 
ficates, blanks,  booths,  and  ballot-boxes,  and  all  other  property 
and  supplies  heretofore  under  the  custody  and  control  of  the 
city  boards  of  elections  and  the  secretary  thereof. 

'The  board  may,  from  time  to  time,  make  and  issue  all 
such  rules,  regulations  and  instructions,  not  inconsistent  with 
law,  as  they  shall  deem  necessary  for  governing  and  guiding 
their  clerk  and  his  deputy  or  assistants,  and  the  registi-ars  of 
electors  and  judges,  and  clerks  of  elections,  or  other  persons 
under  their  control  in  the  proper  discharge  of  their  respective 
office  and  duties.  They  shall  divide,  define  and  proclain^  the 
election  precincts  of  such  city,  authorized  in  Section  two  thous- 
and nine  hundred  and  twenty-six,  and  the  ooundaries  thereof, 
and  provide  for  furnishing  to  each  registrar  of  elections  and 
judges  of  elections  a  map  and  pertinent  description  of  such  di- 
visions and  boundaries,  and  of  any  changes  which  from  time 
to  time  are  made  by  them.  When  necessary,  they  may  em- 
ploy a  deputy  clerk  and  one  or  more  clerks  as  temporary  assist- 
ants of  their  clerk,  at  a  salary  not  to  exceed  the  rate  of  one 
hundred  dollars  per  month,  and  prescribe  their  duties.  The 
period  for  which  they  are  employed  must  always  be  fixed  in 
the  order  authorizing  their  employment,  but  they  may  be  dis- 
charged sooner  at  the  pleasure  of  the  board.  Such  deputy 
derk  and  all  such  assistants  shall  take  the  same  oath  for  the 
faithful  performance  of  their  duties  as  required  of  the  clerk 
of  said  board/' 

This  section  is  not  altogether  free  from  ambiguity,  but  after 
a  careful  consideration  of  the  same  I  am  inclined  to  the  view  that 
in  the  last  paragraph  thereof  the  phrase  ''the  board''  and  the  term 
**they^  include  within  their  meaning  deputy  supervisors  as  widl 
as  deputy  state  supervisors  and  inspectors  of  elections,  except  in 
such  cases  as  the  act  in  its  entirety  renders  that  construction  in- 
applicable. 
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That  is  to  say,  since  this  enactment  that  provision  of  Section 
2926-c  supra,  which  is  introduced  by  the  phrase  'Vhen  necessary" 
is  applicable  to  boards  of  deputy  state  supervisors  of  dections,  as 
well  as  to  boards  of  deputy  state  supervisors  and  inspectois  of 
elections,  and  the  purpose  in  its  enactment  was,  and  its  force  and 
effect  is,  to  limit  the  amount  such  boards  may  lawfully  pay  to  per- 
sons employed  as  temporary  clerks  and  assistants.  The  view  that 
this  provision  applies  to  boards  of  deputy  state  supervisors  of  Sec- 
tions since  the  act  of  April  23, 1904,  above  referred  to,  is  supported 
by  the  inclusion  of  "a  deputy  clerk"  therein,  whgn  it  is  remembered 
that  at  that  time,  as  now,  there  was  no  other  authority  for  a  deputy 
clerk  of  boards  of  deputy  state  supervisors  of  elections,  and  in  the 
same  act  (97  O.  L.,  220)  there  was  an  imperative  requirement  of 
the  selection  of  a  permanent  deputy  clerk  of  deputy  state  supervis- 
ors and  inspectors  of  elections.  That  is,  the  purpose  of  this  partic- 
ular phrase  was  to  authorize  supervisors  of  elections  to  employ, 
when  necessary,  a  temporary  deputy  clerk  in  the  absence  of  authpr-^ 
ity  to  make  such  employment  permanent. 

I  am,  therefore,  of  opinion  that  Section  4877  G.  C,  as  amended, 
103  O.  L.,  544,  since  that  amendment  did  not  effect  its  application, 
is  equally  applicable  to  boards  of  deputy  state  supervisors  of  Sec- 
tions and  boards  of  deputy  state  supervisors  and  inspectors  of 
elections,  and  that  under  its  provisions  the  compensation  of  all 
temporary  clerks  and  assistants  of  either  of  such  boards  is  limited 
to  the  rate  of  not  to  exceed  one  hundred  dollars  per  month  for  the 
time  actually  employed,  to  be  computed  upon  the  basis  of  the  ac- 
tual number  of  days  in  the  calendar  month  in  which  such  services 
are  rendered. 

A  Matron  of  a  County  Children's  Home  Cannot  be  Allowed  Her 
Expenses  for  Attending  State  Conferences  of  Benevolent  Insti- 
tutions Held  Under  Authority  of  Section  1356,  General  Code. 


No.  937— (Opinion  Dated  October  15,  1915.) 

Honorable  Dean  E.  Stanley,  Prosecuting  Attorney^  Lebanon,  Ohio. 

Dear  Sir: — ^Your  request  for  an  opinion  on  the  question  of  pay- 
ment of  expenses  of  a  matron  of  a  children's  home  received  and  is 
as  follows : 

"I  write  to  inquire  whether. or  not  a  matron  of  a  county 
home  or  county  infirmary  may  be  reimbursed  for  expenses  in- 
curred in  attending  state  .conferences  of  benevolent  institu- 
tions as  held  under  the  provisions  of  Sections  1356  and  1S57. 


Attorney  General  igt 

•*I  understand  that  on  November  6,  1913,  your  predecessor. 
General  Hogan,  in  an  opinion  to  the  Bureau  of  Inspection  and 
Supervision  of  Public  Offices,  held  that  they  could  not,  and  I 
am  writing  to  ask  if  you  concur  in  this  opinion." 

As  stated  by  you,  this  question  was  considered  by  my  prede- 
cessor»  Mr.  Hogan,  and  in  an  Opinion,  No.  583,  rendered  by  him  to 
the  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  under 
date  of  October  30th,  1913,  he  held  that  the  expenses  referred  to 
could  not  be  allowed  and  paid  from  public  funds.  The  opinion  of 
Mr.  Hogan  was  based  on  the  fact  that  the  duties  of  a  matron  of  a 
children's  home  as  outlined  in  Section  3085  of  the  General  Code,  as 
amended  (103  O.  L.,  889)  did  not  bring  her  within  the  class  of 
officials  designated  in  Section  1356  of  the  General  Code.  I  concur 
in  the  opinion  referred  to,  which  is  to  be  found  at  page  382,  Vol.  I, 
of  the  Report  of  the  Attorney  General  for  1913. 

It  is  my  opinion,  therefore,  that  a  matron  of  a  children's  home 
cannot  be  allowed  her  expenses  for  attending  state  conferences  of 
benevolent  institutions  held  under  authority  of  Section  1356  of  the 
General  Code. 

A  Village  Clerk  Cannot  Receive  Any  Compensation  for  Acting  as 
Legal  Adviser  to  the  Village,  in  Addition  to  the  Compensation 
Recdved  by  Him  as  Clerk.    (Sec.  3808,  6.  C.) 


No.  983 — (Opinion  Dated  October  28,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen: — ^Permit  me  to  acknowledge  your  request  for  an 
opinion  which  is  as  follows : 

**We  would  respectfully  request  your  written  opinion  upon 
the  following  question : 

'Is  it  legal  for  the  village  clerk  to  be  employed  by  council  as 
legal  adviser  to  village  officials  ? 

The  council  of  the  village  of  Bratenahl  desires  to  employ 
their  clerk,  who  is  an  attorney  at  law,  as  their  legal  adviser  if 
there  be  no  incompatibility.^ 


>> 


Section  4279  of  the  General  Code,  which  refers  to  the  election 
of  a  clerk  of  a  village,  is  as  follows : 

'The  clerk  shall  be  elected  for  a  term  of  two  years,  com- 
mencing on  the  first  day  of  January  next  after  his  election,  and 
shall  serve  until  his  successor  is  elected  and  qualified.  He  shall 
be  an  elector  of  the  corporation.'' 
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Under  the  terms  of  the  section  just  quoted,  the  clerk  of  a 
village  is  an  officer  of  the  corporation. 

Section  3808  of  the  General  Code,  which  relates  to  municipal 

corporations,  is  as  follows: 

''No  member  of  council,  board,  officer  or  commissioner  of  the 
corporation  shall  have  any  interest  in  the  expenditure  of  money 
on  the  part  of  the  corporation  other  than  his  fixed  compensa- 
tion. A  violation  of  any  provision  of  this  or  the  precedin^r 
two  sections  shall  disqualify  the  party  violating  it  from  holding 
any  office  of  trust  or  profit  in  the  corporation,  and  shall  ren- 
der him  liable  to  the  corporation  for  all  sums  of  money  or  other 
thing  he  may  receive  contrary  to  the  provisions  of  such  sec- 
tions, and  if  in  office  he  shall  be  dismissed  therefrom/' 

The  relations  existing  between  the  legal  adviser  of  a  viUafire 

and  the  village  is  contractual  and  is  provided  for  in  Section  4220  of 

the  General  Code,  which  is  as  follows: 

**When  it  deems  it  necessary,  the  village  council  may  pro- 
vide legal  counsel  for  the  village,  or  any  department  or  official 
thereof,  for  a  period  not  to  exceed  two  years,  and  provide  com- 
pensation therefor." 

It  will  be  noted  from  a  reading  of  Section  3808  of  the  General 
Code,  supra,  that  an  officer  of  a  village  is  prohibited  from  having 
any  interest  in  the  expenditure  of  money  on  the  part  of  the  cor- 
poration other  than  his  fixed  compensation. 

It  is  my  opinion  therefore  that  while  there  is  no  incompati- 
bility between  the  office  of  village  clerk  and  the  legal  adviser  of  the 
village  on  account  of  conflicting  duties  of  the  two  positions,  yet  in 
view  of  the  provisions  of  Section  3808  of  the  General  Code,  supra. 
a  village  clerk  could  not  receive  any  compensation  for  acting^  as 
legal  adviser  to  the  village  in  addition  to  the  compensation  received 
by  him  as  clerk  of  the  village. 


SUPREME  COURT  OF  OHIO 


MOTION   DOCKET. 

g887.  John  G.  Owens,  a  taxpayer, 
V9L  The  Board  of  Education  et  al. 
Motion  for  an  order  directing  the 
coart  of  appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

$943.  Rose  Connors,  Ehcecutrix, 
Ts.  Herman  Rackle  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    OTerroled. 

8944.  Agnes  Kemats  vs.  National 
Council  The  Knights  and  Ladies  of 
Security.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Cuyahoga 
coimty  to  certify  its  record.  Over- 
ruled. 

8892.  John  Haas  et  al.  vs.  Theo- 
dore Knndtz.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
Allowed. 

8887.  John  6.  Owens,  a  taxpayer, 
TB.  The  Board  of  Education  et  al. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Cuyahoga  county 
:o  certify  its  record.     Overruled. 

8943.  Rose  Connors.  Executrix, 
TS.  Herman  Rackle  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Oyermled. 

8944.  Agnes  Kemats  vs.  National 
Conncil  The  Knights  and  Ladies  of 
Security.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Cuyahoga 
coimty  to  certify  its  record.  Over- 
mled. 

8892.  John  Haas  et  al.  vs.  Theo- 
dore Kundtz.  Motion  for  an  order 
directing  the  court  of  appeals  of 
Cuyahoga  county  to  certify  its  record. 
.\Ilowed. 


GENERAL  DOCKET. 

14796.  The  State  of  Ohio  vs.  Harry 
Boyer.  Union.  Judgment  affirmed. 
Opinion. 

14804.  The  Mahoning  Valley  Rail- 
way Company  vs.  Joseph  Santore, 
Administrator.  Mahoning.  Judgment 
affirmed.    Opinion. 

14881.    The  State  of  Ohio  vs.  A.  B. 


KoUar.  Mahoning.  Judgment  of 
court  of  appeals  reversed  and  that  of 
common  pleas  affirmed.     Per  curiam. 

14903.  The  State  of  Ohio  vs.  James 
H.  Lathrop.  Lucas.  Judgment  of 
court  of  appeals  reversed  and  that  of 
common  pleas  affirmed.     Opinion. 

14796.  The  State  of  Ohio  vs.  Harry 
Bayer.  Union.  Judgment  affirmed. 
Opinion. 

14804.  The  Mahoning  Valley  Rail- 
way Company  vs.  Joseph  Santore, 
Administrator.  Mahoning.  Judgment 
affirmed.    Opinion. 

14881.  The  State  of  Ohio  vs.  A.  B. 
KoUar.  Mahoning.  Judgment  of 
court  of  appeals  reversed  and  that  of 
common  pleas  affirmed.     Per  curiam. 

14903.  The  State  of  Ohio  vs.  James 
H.  Lathrop.  Lucas.  Judgment  of 
court  of  appeals  reversed  and  that  of 
common  pleas  affirmed.     Opinion. 


SYLLABI 

No..  14796— The   State   of   Ohio   vs. 
Harry  Bayer.     Error  to  the  Court  of 
Appeals  of  Union  County. 
NEWMAN,  J. 

The  word  "ship,"  as  used  In  Sec- 
tion 13216,  Greneral  Code,  means  to 
deliver  to  a  common  carrier  for 
transportation;  and  where  intoxicat- 
ing liquor  is  bought  and  paid  for  in 
one  county  with  instructions  to  the 
seller  by  the  buyer  to  ship  by  express 
to  him  in  another  county,  if  it  be 
shipped  under  a  false  or  fictitious 
name  or  title,  the  offense  under  Sec- 
tion 13216  is  complete  in  the  county 
where  the  liquor  is  bought  and  de- 
livered to  the  express  company,  and 
the  shipper  must  be  prosecuted  there. 
Judgment   affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Jones  and  Matthias,  JJ., 
concur. 


No.  14919 — Frank  Billings  et  al.  vs. 
The   Cleveland   Railway   Company,   a 
corporation.     Error  to  the   Court  of 
Appeals  of  Cuyahoga  County. 
JOHNSON,  J. 
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Supreme  Court  of  Ohio 


1.  The  granting  of  permission  and 
the  making  of  a  contract  to  construct 
and  operate  a  street  railway  in  the 
streets  of  a  city  or  village  is  a  mat- 
ter that  may  be  provided  for  in  a 
charter  adopted  by  the  municipality 
under  Section  XVIII  of  the  Constitu- 
tion. 

2.  Where  the  terms  of  a  charter 
adopted  in  full  compliance  with  Ar- 
ticle XVIII  of  the  Constitution  em- 
power  the  council  of  the  city  or  vil- 
lage to  grant  permission  for  the  con- 
struction,  extension,    maintenance   or 


operation  of  a  public  utility  and  pro- 
vide that  no  consent  of  the  owner  of 
property  abutting  on  any  higrbway 
public  ground  shall  be  required 
therefor,  unless  such  public  utility 
is  of  such  a  character  that  its  con- 
struction and  operation  is  an  addi- 
tional burden  on  the  rights  of  such 
abutting  property  owners,  the  pro- 
visions of  the  General  Code  requir- 
ing such  consents  do  not  apply. 
Judgment  affirmed. 

Nichols,     C.     J.,     Donahue,     Wana- 
maker  and  Matthias,  JJ.,  concur. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 


The  Mortgage  Securities  Co.,  Akron, 
$150,000.  A.  T.  Carnahan,  F.  G.  Cama- 
han,  M.  E.  Albright,  J.  L.  Molnar,  P. 
R.  Miller. 

The  Marion  County  Hospital  Co., 
Marion,  $1,000.  Marie  Guhl,  Theo.  B. 
Breck,  E.  T.  Christenson,  Robt.  R. 
McKenzie,  W.  J.  Fry. 

The  B.  Iodine  Chemical  Co.,  Cincin- 
nati, $10,000.  John  Bohlander,  Charles 
F.  Harding,  John  Bohlander,  Jr.,  Frank 
J.  Harding,  Ferdinand  Nadler. 

The  New  Bremen  Loan  Co.,  New 
Bremen,  $10,000.  Herbert  Schulen- 
berg,  Lulu  Schulenberg,  Julius  Boesel, 
Amalia  Boesel,  Herman  Bienz. 

The  Standard  Typewriter  Co.,  Cleve- 
land, $10,000.  BYank  W.  Metzger,  E. 
E.  Shively,  Jno.  J.  Metzger,  0.  R. 
Kraus,  M.  Skala. 

The  Akron  Associates  Company.  Ak- 
ron, $25,000;  dealing  in  real  estate. 
M.  E.  Fassracht,  P.  H.  Sears,  Wm.  S. 
Voris,  N.  C.  Nelson,  D.  K.  Paige 

The  Home  Sanitarium  Company, 
Lebanon,  $50,000.  Frank  Brandon,  How- 
ard W.  Ivins.  O.  S.  Higgins,  Waldron 
C.  Gilmour,  C.  J.  Waggoner. 

The  American  Sanatorium  &  Medi- 
cal Dispensary  Company,  Cincinnati, 
$135,000.  F.  H.  Gordon,  Clarence  A. 
Schnieders,  R.  E.  Simmonds  Jr.,  Philip 
E.  Hart,  Louis  P.  Pink. 

The  Patton's  Run  Oil  &  Gas  Com- 
pany, Martins  Ferry,  $5000.   C.  A.  Ring, 


Wm.  T.  Griffiths,  J.  E.  Pyle,  O.  C.  Rey- 
nolds, T.  A.  Drake. 

The  Ohio  Jewelry  Company,  Tiffin, 
$10,000.  Edw.  W.  Bamhart,  Eugene  G. 
Bamhart,  Laura  J.  Bamhart,  Mabel  A. 
Barnhart,  Maude  A.  Schlnness. 

The  Home  Specialty  Manufacturing 
Company,  Cleveland,  $40,000;  manufac- 
turing and  dealing  in  all  kinds  of  elec- 
trical specialties.  A.  B.  Betz,  G.  F. 
Collister,  F.  C.  Maxheimer,  James  Kir- 
by,  Ralph  W.  Edwards. 

The  Hercules  Construction  Com- 
pany, Zanesville,  $50,000;  real  estate. 
Morris  Ressler,  C.  M.  Ludman,  C.  T. 
Marshall,  D.  Kohl,  Cecil  W.  Tanner. 

The  Associated  Service  Company, 
Cleveland,  $15,000;  operating  a  club. 
Wm.  A.  Fennell,  C.  O.  Mayberry,  O.  L. 
Millman,  H.  G.  Wilk,  M.  C.  Benson 

The  Minerva  Banking  Company, 
Minerva,  $25,000.  Charles  B.  Sala, 
Francis  A.  Harsh,  D.  W.  Zlntsmaster, 
E.  V.  Newton,  Robert  T.  Temple,  John 
T.  Deford. 

Increases. 

The  McLaren  Iron  Works  Co.,  $10,- 
000  to  $45,000.     Cleveland. 

The  Hotel  Savoy,  Cincinnati^  $150,> 
000  to  $100,000. 

Reductions. 

The  Bloomfield  Development  Co., 
Cleveland,  $90,000  to  $42,300. 

The  Ohio  Creamery  &  Supply  Co.. 
Cleveland,  $75,000  to  $37,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  434 — ^Winiam  A.  Shafer,  Complainant,  vs.  The  Cincinnati  and 
Saburban  Teleplione  Company  and  The  Hamilton  Home  Tele- 
phone Company,  Defendants. 


(November  18,  1915.) 

This  day  this  proceeding  coming  on  to  be  heard  upon  the 
pleadings  and  the  evidence,  was  argued  by  counsel,  and  the  com- 
mission being  fully  advised  in  the  premises,  finds  that  complainant 
is  not  entitled  to  the  relief  prayed  for.    It  is  therefore, 

Ordered,  That  this  proceeding  be  dismissed,  to  which  order 
complainant  excepts  and  his  exceptions  are  noted  of  record. 


OPINION. 

Messrs.   Slayback  &   Haar  and  Andrews  and   Andrews   for 

Complainant. 
Messrs.  Miller  Outcalt,  J.  W.  Heintzman  and  M.  O.  Bums  for 

The  Cincinnati  and  Suburban  Bell  Telephone  Company. 
Messrs.  Slayback  &  Haar  for  The  Hamilton  Home  Telephone 

Company. 
The  pleadings  filed  in  this  proceeding  are  quite  voluminous, 

and  the  commission  will  therefore  content  itself  with  as  brief  a 
statement  of  the  substance  thereof  as  appears  necessary  to  prop- 
erly discuss  and  dispose  of  the  different  matters  at  issue. 

Both  the  defendant  companies  are  corporations  organized 
under  the  laws  of  Ohio  and  engaged  as  common  carriers  in  the 
telephone  business. 

The  Cincinnati  and  Suburban  Bell  Telephone  Company  owns 
and  operates  a  telephone  system,  with  its  principal  exchange  in  the 
city  of  Cincinnati,  Ohio,  with  many  branch  exchanges  established 
in  the  cities,  villages  and  country  within  a  radius  of  fifty  miles 
from  Cincinnati;  having  in  the  aggregate  approximately  80»000 
subscribers.  It  owns  and  operates  toll  or  long  distance  telephone 
lines  from  the  city  of  Cincinnati  to  the  city  of  Hamilton  in  Butler 
eounty,  Ohio,  the  latter  city  being  located  about  25  miles  from  Cin- 
dnn&ti.  It  also  owns  and  operates  a  local  telephone  S3rstem  in  the 
city  of  Hamilton,  and  surrounding  territory,  supplying  its  sub- 
scribers therein  with  direct  long  distance  service  to  its  exchanges 
in  Cincinnati  and  other  points. 
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The  defendant,  The  Hamilton  Home  Telephone  Company, 
owns  and  operates  a  telephone  system  in  Butler  county,  Ohio,  wiiSh 
its  principal  exchanfi^e  in  the  city  of  Hamilton,  and  with  five 
branch  exchanges  located  at  Bethany,  Trenton,  Sevenmile,  Reily 
and  Shandon,  and  has  approximately  3,400  subscribers.  It  main- 
tains no  telephone  line  or  telephonic  communication  to  or  with  ttie 
city  of  Cincinnati  from  its  Hamilton  exchange,  and  The  Cincinnati 
and  Suburban  Bell  Telephone  Company  refuses  to  extend  to  it,  or 
its  subscribers,  the  use  of  its  established  service  for  that  purpose. 

The  Cincinnati  and  Suburban  Bell  Telephone  Company  enjoys 
the  sole  use  and  occupancy  of  the  streets  and  public  ways  in  the 
city  of  Cincinnati  in  furnishing  its  telephone  service,  but  is  im 
direct  and  active  competition  with  its  co-defendant  in  the  city  of 
Hamilton  and  the  locality  or  territory  in  which  omplainant  resides. 

The  complainant  resides  about  three  miles  east,  from  the  citj 
of  Hamilton  on  and  along  a  public  highway  running  from  that  city 
to  the  city  of  Middletown,  and  is  a  patron  and  subscriber  to  the 
service  of  The  Hamilton  Home  Telephone  Company. 

He  complains  that  although  the  city  of  Cincinnati  is  the  chief 
financial,  industrial,  commercial  and  social  center  of  the  large  stir- 
rounding  territory  in  which  he  resides,  and  it  is  frequently  impor- 
tant and  necessary  to  communicate  therewith,  he  is  unable  to  ob- 
tain this  service  over  the  lines  of  The  Hamilton  Home  Telephone 
Company,  due  to  the  refusal  of  The  Cincinnati  and  Suburban  Bell 
Telephone  Company  to  permit  the  use  of  its  lines  for  that  purpose. 

It  is  claimed  this  refusal  on  the  part  of  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  so  as  to  permit  the  use  of  its 
lines,  amounts  to  an  unlawful  abuse  and  'misuse  of  its  privileges 
and  franchises  as  a  common  carrier  of  telephonic  messages,  and 
an  unlawful  discrimination  against  complainant  and  other  sub- 
scribers to  the  service  of  The  Hamilton  Home  Telephone  Company, 
and  the  locality  in  which  it  operates  its  Hamilton  exchange. 

It  is  further  claimed  that  the  service  established  and  rendered 
exclusively  by  The  Cincinnati  and  Suburban  Bell  Telephone  Com- 
pany between  the  cities  of  Hamilton  and  Cincinnati  is  inadequate, 
and,  that  public  convenience  and  necessity  requires  the  establish- 
ment of  additional  service  and  continuous  and  direct  communica- 
tion between  the  subscribers  to  the  service  of  The  Hamilton  Home 
Telephone  Company  and  the  Cincinnati  service  of  The  Cincinnati 
and  Suburban  Bell  Telephone  Company. 

An  order  of  the  commission  is  prayed  for  against  both  com- 
panies requiring  the  establishment  and  maintenance  of  this  service. 
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The  Hamilton  Home  Telephone  Company  answered,  admitting 
all  the  facts  set  forth  in  the  complaint  to  be  true,  averred  its  will- 
ingness to  unite  with  The  Cincinnati  and  Suburban  Bell  Telephone 
Company  in  establishing  and  maintaining  the  service  complainant 
prayed  for. 

The  Cincinnati  and  Suburban  Bell  Telephone  Company 
averred  that  it  had  for  many  years  past,  maintained  and  operated 
in  the  city  of  Hamilton,  Butler  county,  telephone  exchanges,  facili- 
ties and  lines,  increasing  the  extent  of  its  service  as  reasonable 
demands  warranted,  until  its  lines  and  equipment  extended  over 
most  of  the  roads  of  said  county,  and,  that  its  facilities  are  acces- 
sible to  all  bona  fide  applicants. 

It  averred  that  all  the  subscribers  of  its  service  have  access 
to  the  Cincinnati  connections  and  that  its  lines  and  facilities  be- 
tween Butler  county  and  Cincinnati  are  adequate  to  render  suffi- 
cient and  adequate  service.  That  its  service  has  been  offered  com- 
plainant on  numerous  occasions,  but  complainant  has  refused  it 
and  continues  to  use  the  service  of  its  co-defendant,  to  his  own  dis- 
advantage. 

There  were  certain  constitutional  objections  raised  against 
granting  the  order  prayed  for,  which  are  not  necessary  to  be  de- 
tailed, in  view  of  the  disposition  the  commission  makes  of  the  pro- 
ceeding. 

There  is  little,  if  any,  dispute  about  the  material  facts  of  this 
case. 

The  Cincinnati  and  Suburban  Bell  Telephone  Company  has 
approximately  3881  subscriber  stations  connected  with  its  Hamil- 
ton exchange;  The  Hamilton  Home  Telephone  Company  has  ap- 
proximately 1900  subscribers  connected  with  its  Hamilton  ex- 
change. 

There  are  307  duplications  of  service,  that  is,  patrons  who 
subscribe  to  the  service  of  both  companies. 

The  long  distance  circuit  maintained  by  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  consists  of  ten  lines.  A  check 
of  the  number  of  toll  line  calls,  made  by  Mr.  Reynolds,  manager  of 
the  Hamilton  exchange,  for  a  period  of  twenty-four  hours,  which 
is  indicative  of  the  volume  of  this  toll  line  service  between  Hamil- 
ton  and  Cincinnati,  was  as  follows: 

Outgoing  toll  line  calls 164 

Incoming  toll  line  calls 144 

Total 308 
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The  number  of  calls  lost,  that  is,  where  the  party  called  could 

not  be  found  or  calls  were  cancelled,  was  as  follows; 

Outgoing  toll  line  calls 19 

Incoming  toll  line  calls 15 

Total  34 

In  its  operation  within  the  city  of  Cincinnati,  The  Cincinnati 
and  Suburban  Bell  Telephone  Company  has,  by  reason  of  the  atti- 
tude of  the  authorities  controlling  the  grant  of  franchise  or  oper- 
ating privileges,  been  enjoying  a  monopoly  of  the  telephone  business 
therein.  A  different  condition  prevails  in  the  city  of  Hamilton 
and  locality  surrounding  same.  In  this  instance  competition  has 
been  established  and  encouraged.  Thus  the  defendants  are  in  ac- 
tive and  direct  competition  in  the  city  of  Hamilton  and  locality  in 
which  complainant  resides.  The  Cincinnati  and  Suburban  Bell 
Telephone  Company,  by  reason  of  its  Cincinnati  service,  is  enabled 
to  furnish,  in  addition  to  its  local  competitive  service,  the  long  dis- 
tance service  from  Hamilton  to  Cincinnati  to  its  subscribers. 

The  evidence  clearly  shows  the  Cincinnati  and  Suburban  Bell 
Telephone  Company  has  establishced  and  maintained  through 
lines  of  communication  between  the  locality  in  which  complainant 
resides,  and  the  city  of  Cincinnati  and  its  various  telephone  ex- 
changes ;  that  it  offers  and  is  in  a  position  to  supply  this  service  not 
only  to  complainant,  but  to  any  person  residing  in  the  city  of  Ham- 
ilton an  dthe  locality  in  which  it  is  competing  with  its  co-defendant. 

The  complainant  declines  to  accept  this  service,  and  maintains 
that  the  commission  under  certain  provisions  of  the  public  utility 
law  should  order  service  established  as  will  enable  him  to  commu- 
nicate directly  with  Cincinnati  over  the  lines  of  The  Home  Com- 
pany. 

Section  614-63  General  Code,  granting  power  to  the  commis- 
sion to  establish  through  or  long  distance  service  is  as  follows : 

"The  Commission  shall  have  the  power  upon  complaint,  in 
writing,  by  any  person,  or  on  its  own  initiative,  by  order,  to 
require  any  two  or  more  telephone  companies  whose  lines  or 
wires  form  a  continuous  line  of  communication,  or  could  be 
made  to  do  so  by  the  construction  and  maintenance  of  suitable 
connections  or  the  joint  use  of  equipment,  or  the  transfer  of 
messages  at  common  points,  between  different  localities  which 
cannot  be  communicated  with  or  reached  by  the  lines  of  either 
company  alone,  where  such  service  is  not  already  established 
or  provided  for,  unless  public  necessity  requires  additional 
service,  to  establish  and  maintain  through  lines  within  the 
state  between  two  or  more  such  localities.    The  joint  rate  or 
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charges  for  such  service  shall  be  just  and  reasonable  and  the 
commission  shall  have  power  to  establish  the  same,  and  de- 
clare the  portion  thereof  to  which  each  company  affected 
thereby  shall  be  entitled  and  the  manner  in  which  the  same 
shall  be  secured  and  paid.  All  necessary  construction,  main- 
tenance and  equipment  in  order  to  establish  such  service  shall 
be  constructed  and  maintained  in  such  manner  and  under  such 
rules,  with  such  division  of  expense  and  labor  as  shall  or  may 
be  required  by  the  commission." 

The  application  of  this  section,  and  the  extent  to  which  it  em- 
powers the  commission  to  require  physical  connection,  or  the  estab- 
lishment of  long  distance  telephone  service  has  been,  on  other  occa- 
sions, before  the  commission  and  the  courts.  It  is  insisted,  that  the 
construction  heretofore  given  its  application,  is  erroneous.  It  will 
be  observed  that  the  provisions  of  this  statute  do  not  vest  unlim- 
ited power  in  the  commission  to  require  the  establishment  of 
through  lines  or  means  of  communication  between  different  locali- 
ties, but  limits  the  exercise  to  certain  clearly  defined  conditions, 
which  must  aflSrmatively  appear  before  an  order  can  be  made  re- 
quiring such  service. 

The  attorney  general  in  response  to  a  request  by  the  Public 
Service  Commission,  the  predecessor  of  this  commission,  construed 
the  provisions  of  the  above  section,  and  the  extent  of  the  commis- 
sion's power  thereunder.  Vol.  II,  page  659  of  the  attorney  gen- 
eral's report  for  1912.    He  held  in  part  as  follows : 

"The  language  of  the  statute  above  cited  is  very  plain.  It 
says  that  the  commission  may  act,  either  upon  complaint  filed 
or  on  its  own  initiative,  where  two  or  more  telephone  com- 
panies (1)  have  lines  which  already  form  a  continuous  line 
of  conmiunication,  or  (2)  could  be  made  continuous  by  the 
construction  and  maintenance  of  suitable  connections,  or  the 
joint  use  of  equipment,  or  (3)  where  such  companies  could 
transfer  messages  at  a  common  point,  so  as  to  require  such 
companies  to  transmit  calls  on  such  lines  already  in  a  con- 
tinuous line  of  connection,  or  to  make  the  necessary  connec- 
tions and  the  ntransmit  such  calls,  or  transfer  messages,  be- 
tween different  localities.  But  all  of  the  foregoing  is  subject 
to  this  qualification,  that  such  orders  can  only  be  made  for 
connection  between  different  localities  which  cannot  be  com- 
municated with  or  reached  by  the  lines  of  either  company 
alone,  and  where  such  service  is  not  already  established  or 
provided  for.  But  in  the  latter  case,  even  though  some  com- 
pany or  companies  already  have  through  service  between 
such  localities,  yet  if  public  necessity  requires  additional  serv- 
ice by  the  connecting  up  of  more  companies  whose  lines  are 
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or  could  be  made  continuous,  the  commission  could  make  the 
order. 

''It,  therefore,  appears  that,  to  enable  the  commission  to 
act,  it  must  first  be  established  that  neither  one  of  the  com- 
panies has  lines  which  communicate  with  or  reach  both  of  the 
localities.  Secondly,  it  must  be  shown  that  the  two  companies 
have  lines  which  either  form,  or  can  be  connected  so  as  to 
form,  a  continuous  line  between  the  two  localities;  that  is  to 
say,  when  joined  end  to  end  neither  reaching  the  whole  of  the 
necessary  distance.  The  whole  context  of  the  section  shows 
that  the  legislature  did  not  intend  this  provision  to  apply  when 
the  lines  paralleled.  Thirdly,  if  there  is  already  communica- 
tion by  direct  single  line  or  joined  continuous  lines  of  some 
company  or  companies,  then  there  must  be  affirmative  evi- 
dence that  public  necessity  requires  the  linking  up  of  two  new 
companies,  if  such  there  be,  whose  lines  are  continuous  when 
joined  together,  and  neither  of  which  reached  both  localities 
by  its  own  independent  line. 

*****  Therefore,  from  a  full  and  careful  consideration  of 
the  facts  stated  in  your  communication,  and  a  most  thorough 
reading  and  consideration  of  the  law  and  cases  cited  in  the 
briefs  furnished  me  by  counsel  for  both  complainant  and  de- 
fendants, I  am  compelled  to  reach  the  legal  conclusion  that  the 
legislature  has  not  authorized  your  commission  to  act  where 
it  appears  that  the  defendant  company  already,  without  the 
aid  of  any  other  company,  connects  both  localities,  in  this  case, 
viz. :  its  own  exchanges  in  Hamilton  and  Butler  counties.'' 

The  action  of  the  commission  in  following  and  applying  this 
opinion,  in  the  proceeding  before  it,  which  it  may  be  added  in- 
volved the  same  companies  and  localities  interested  in  this  pro- 
ceeding was  appealed  from,  under  the  procedure  as  it  then  existed, 
to  the  court  of  common  pleas  of  Butler  county.  This  court  con- 
strued and  applied  the  statute  in  the  same  manner  as  the  commis- 
sion. Case  No.  25153  decided  by  Judge  Murphy,  January  26, 
1914. 

A  petition  in  error  was  filed  in  the  Court  of  Appeals  of  Butler 

county,  and  the  matter  heard  by  that  court.     This  court  held  as 

follows : 

"We  think  the  construction  placed  upon  614-63  G.  C,  by 
the  court  of  common  pleas,  is  the  correct  one."  *  *  *  "The 
word  'either'  in  this  section  does  not  mean  'both.'  Webster 
defines  'either'  as  follows:  'One  or  the  other  of  two.'  It  is 
true  he  recognizes  a  use  of  the  word  by  which  it  sometimes 
means  'both,'  and  gives  a  second  definition,  i.  e.,  'each  of  two; 
both.'  Unless  the  contrary  meaning  clearly  appears  from  the 
language  used,  we  must  give  it  th^t  construction  or  meaning 
which  is  most  commonly  given  and  primarily  recognized.    We 
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are  of  the  opinion  that  all  doubt  as  to  the  sense  in  which  the 
word  is  used  is  removed  by  the  use  of  the  word  'alone.'  To 
give  to  the  word  'either*  the  second  meaning  would  result  in 
holding  that  in  order  to  justify  a  denial  of  relief  under  this 
section  it  must  be  found  that  the  points  cannot  be  reached  by 
'both  companies  alone.' 

"We  have  reached  the  conclusion  without  difficulty  that 
the  construction  contended  for  by  defendants  in  error  and 
adopted  by  the  court  below  is  the  correct  one/' 

Statutes  of  similar  import  have  been  given  the  same  construc- 
tion by  the  Pennsylvania  public  service  commission — Blairsville 
Telephone  Company  vs.  Johnstown  Telephone  Company,  Vol.  1915 
E,  Public  Utility  Reports,  page  933. 

The  commission  adheres  to  the  construction  and  application 
heretofore  given  this  statute.  While  the  general  purpose  of  this 
statute  is  to  give  all  telephone  users  a  long  distance  service,  not- 
withstanding, the  enforcement  of  this  right  is  plainly  restricted 
by  its  expressed  conditions.  It  does  not  mean  that  the  commission 
shall  compel  physical  connections,  whenever  one  telephone  com- 
pany cannot  reach  both  localities,  no  matter  whether  the  other 
telephone  company  can  or  cannot  reach  both  localities,  as  contended 
for  by  the  complainant. 

When  the  lines  and  facilities  of  one  telephone  company  alone, 
form  a  continuous  and  complete  line  of  communication  between 
different  localities,  adaquate  and  sufficient  to  afford  and  supply  all 
public  demands  and  necessities  to  the  locality  in  which  the  addi- 
tional service  is  sought,  as  in  this  proceeding,  the  commission  is 
not  empowered  to  act  under  the  provisions  of  this  section.  To  hold 
otherwise  would  result  in  the  commission  wholly  ignoring  the 
plain  provisions  of  the  law  under  which  it  is  acting.  If  a  different 
regulation  in  respect  to  physical  connection  or  interchange  of 
service  of  telephone  companies  is  necessary,  or  desirable,  it  is  a 
matter  for  legislative  and  not  commission  action.  The  evidence 
before  the  commission  in  this  proceeding,  conclusively  shows  that 
the  Cincinnati  and  Suburban  Bell  Telephone  Company  is  not  only 
supplying  adequate  telephone  service,  stations  and  facilities  to  all 
residents  of  the  locality  in  question,  that  is,  within  the  zone  of 
operation  of  the  two  companies  within  the  city  of  Hamilton  and 
vicinity,  but  is  ready  and  willing  to  extend  it  to  all  bona  fide  ap- 
plicants therefor,  including  the  complainant. 

While  the  term  "public  necessity"  as  used  in  this  section  is 
not  to  be  construed  in  a  too  limited  sense  so  as  to  defeat  the  utli- 
mate  purpose  therefor,  on  the  other  hand,  in  view  of  the  context 
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^nd  purpose  of  the  statute,  in  order  to  require  the  establishment 
of  the  service  sought  by  the  complainant,  it  must  be  something- 
more  substantial  than  the  mere  inconvenience  and  expense  that 
flows  to  him  by  reason  of  being  compelled  to  subscribe  to  the  serv- 
ice of  this  competing  company  in  order  to  secure  this  Cincinnati 
service  direct.    While  it  may  now  seem  desirable,  in  the  light  of 
the  development  of  the  telephone  business  and  modem  regulatory 
methods,  to  have  prevented  the  duplication  of  telephone  service 
and  facilities  in  this  locality,  the  expenses  and  inconvenience    of 
which  complainant  now  seeks  to  avoid  and  urges  upon  the  commis- 
sion as  a  sufficient  reason  for  action,  yet,  where  suplication  and 
competition    have  been  established  and  encouraged,    this    incon- 
venience and  expense  is  not  sufficient  in  the  minds  of  the  commis- 
sion to  require  it  to  hold  that  "public  necessity"  requires  it  to 
throw  open  the  Cincinnati  and  Suburban  Bell  Telephone  Com- 
pany's investment  and  service  to  its  rival.    The  order  of  the  com- 
mission in  the  proceeding  of  The  Wharton  Telephone  Company  vs. 
The  Upper  Sandusky  Telephone  Company,  reported  in  Vol.  1915  B, 
Public  Utility  Reports,  page  174,  which  has  been  referred  to  by  the 
complainant,  is  founded  upon  an  entirely  different  state  of  facts 
than  the  present  one. 

It  is  further  urged  that  because  The  Cincinnati  and  Suburban 
Bell  Telephone  Company  has  established  physical  connections  and 
interchange  of  service  with  other  companies,  within  a  radius  of 
fifty  miles  of  Cincinnati,  and  is  supplying  its  Cincinnati  service  to 
these  companies,  it  is  thereby  practicing  a  discrimination  against 
complainant  and  other  subscribers  to  the  service  of  The  Hamilton 
Home  Telephone  Company  in  violation  of  Sections  614-12,  614-13, 
614-14  and  614-15  of  the  General  Code. 

The  commission  does  not  so  find.  The  Cincinnati  aitd  Sub- 
urban Bell  Telephone  Company  is  only  undertaking  to  supply  this 
Cincinnati  service  to  localities  in  which  its  lines,  in  connection 
with  the  lines  of  the  company  supplied,  form  a  continuous  and 
complete  line  of  communication  between  two  localities.  The  long 
distance  service  to  Cincinnati  is  supplied  by  it  and  the  local  service 
sations  by  the  local  or  connecting  company.  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  does  not  hold  itself  out  to 
serve  nor  serve  individual  subscribers  in  the  locality  supplied  by 
the  connecting  company. 

By  extending  the  Cincinnati  service  to  these  various  com- 
panies, The  Cincinnati  and  Suburban  Bell  Telephone  Company  is 
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doiiig  what  the  commission  may,  under  the  provisions  of  the  utility 
law,  order  it  to  do. 

We  find  the  complainant  is  not  entitled  to  the  relief  demanded 
and  an  order  will  be  entered  dismissing  the  complaint. 

No.  605— The  Ohio  Electric  Railway  Company,  Complainant,  vs. 
Jadson  Harmon  and  Ruf  us  B.  Smith,  Receivers  of  The  Cincin- 
nati, Hamilton  and  Dayton  Railway  Company,  and  the  Niles  Tool 
WoriKs  Company,  Defendants. 


.    (November  16,  1915.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  having  its  principal  place  of  business  and  office  at  Cincinnati, 
Hamilton  county,  Ohio,  having,  on  the  thirteenth  day  of  September, 
1915,  filed  its  application  asking  that  it  be  permitted  to  operate  its 
cars  over  and  across  the  spur  and  switch  tracks  hereinafter  speci- 
fied without  first  causing  its  cars  to  stop  or  an  employe  to  go  ahead 
of  same,  and  asking  that  the  commission  prescribe  such  duties  upon 
the  defendants  for  the  protection  of  the  public  as  might  be  just  and 
reasonable  under  the  circumstances,  and  the  commission  having 
upon  the  filing  of  said  application  assigned  the  same  for  hearing  on 
the  twenty-eighth  day  of  October,  1915,  and  due  notice  of  the  time 
and  place  of  said  hearing  having  been  given,  and  having  been 
heard  on  said  day  and  the  further  consideration  thereof  continued 
from  day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises. 

It  Is  Therefoius  Ordered: 

1.  That  the  application  for  relief  relative  to  Crossing  No.  1, 
marked  "Exhibit  A''  on  the  blue  print  attached  to  said  application 
and  described  in  said  application  as  follows : 

(1)  Spur  track  crossing  North  B  street  in  the  city  of  Ham- 
ilton, Ohio,  between  Gordon  avenue  and  two  mile  creek,  the 
exact  location  of  such  crossing  being  more  fully  shown  on  the 
blue  print  attached  to*  said  application,  marked  ''A,"  and  des- 
ignated as  No.  1  on  said  blue  print. 

having  been  withdrawn  by  the  plaintiff,  the  application  is  dis- 
missed as  to  such  crossing. 

2.  That  the  application  of  plaintiff  be  granted  with  reference 
to  spur  tracks  2,  3,  4  and  8  as  designated  in  said  application  and 
described  therein  as  follows: 

(2)  Spur  track  crossing  North  B  street  in  the  city  of 
Hamilton,  Ohio,  near  the  intersection  of  Black  street,  and 
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eontinuing  upon  the  premises  of  the  Champion  Coated  Ftip&e 
Company,  the  exact  location  of  such  crossing  being  n&ore  fuUy 
shown  on  the  blue  print  thereto  atta^hed»  marked  ''A"  and 
being  designated  as  No.  2  on  said  blue  print. 

(3)  Spur  track  crossing  North  B  street  in  the  city  of 
Hamilton,  Ohio,  about  five  hundred  feet  south  of  the  last 
named  spur  track  and  six  hundred  feet,  mwe  or  less,  sooth  of 
Black  street  in  said  city  of  Hamilton,  Ohio,  the  exact  location 
of  such  crossing  being  more  fully  shown  on  the  blue  print 
thereto  attached,  marked  ''A,"  and  being  designated  as  No^  3 
on  said  blue  print. 

(4)  Spur  track  crossing  North  B  street  in  the  citv  of 
Hamilton,  Ohio,  at  a  pmnt  about  six  hundred  feet  south  of 
the  track  last  above  named  and  twelve  hundred  feet,  more  or 
less,  south  of  Black  street,  continuing  upon  the  premises  of 
the  Chaimpicm  Coated  Paper  Company,  the  exact  location  of 
such  crossing  being  more  fully  shown  on  the  blue  print  thereto 
attached,  marked  ''A,''  and  designated  as  No.  4  on  said  blue 
print. 

(8)  Spur  track  crossing  Springfield  street  in  the  city  of 
Dayton,  Ohio,  over  and  upon  the  Focke's  Packing  House 
premises,  the  exact  location  of  such  crossing  being  more  fully 
shown  on  the  blue  print  thereto  attached,  marked  "D." 

That  the  plaintiff,  The  Ohio  Electric  Railway  Company,  be 
and  is  hereby  permitted  to  cross  the  foregoing  crossings  designated 
as  Nos.  2,  3,  4  and  8  without  first  causing  its  cars  to  stop  or  an  em- 
pfoye  to  go  ahead  of  same,  but  said  The  Ohio  Electric  Railway 
Company  is  ordered  to  reduce  the  speed  of  its  cars  before  crossing 
said  spur  tracks  and  during  such  crossing  to  not  more  than  ten 
(10)  miles  per  hour. 

The  defendants,  Judson  Harmon  and  Rufus  B.  Smith,  receiv- 
ers of  The  Cincinnati,  Hamilton  and  Dajrton  Railway  Company, 
or  their  successors  or  assigns,  are  ordered  to  require  their  em- 
ployes when  using  said  spur  tracks  to  cause  their  cars  to  stop  and 
an  employe  to  go  ahead  of  name  and  flag  said  crossing. 

3.  The  foregoing  order  shall  become  effective  on  and  after 
November  30,  1915,  and  prior  to  such  date  the  plaintiff.  The  Ohio 
Electric  Railway  Company,  shall  at  its  own  expense  install,  and 
thereafter  maintain,  a  legible  sign  at  each  of  said  crossings,  con- 
taining the  following  inscription : 

"Electric  Cars  Not  Required  to  Stop  or  Flag. 
Steam  Railroad  Crews  Shall  Stop  and  Flag." 
"By  Order  Public  Utilities  Commission." 

4.  That  the  application  of  plaintiff  be  granted  with  refer- 
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to  spur  and  switch  tracks  5,  6  and  7  as  desisrnated  and  de- 
scribed therein  as  follows: 

(5)  Spur  track  crossing  North  Third  street  in  the  city 
of  Hamilton,  Ohio,  and  continuing  upon  the  premises  of  the 
Niles  Tool  Works  Company,  the  exact  location  of  such  cross- 
ing being  more  fully  shown  on  the  blue  print  thereto  attached 
marked  ''B/'  and  being  designated  as  No.  1  on  said  blue  print. 

(6)  Spur  track  crossing  North  Third  street  in  the  city 
of  Hamilton,  Ohio,  about  four  hundred  feet  south  of  the  last 
named  track,  and  being  designated  as  No.  2  on  the  blue  print 
attached  thereto  marked  ''B.'' 

(7)  Switch  track  crossing  Mills  street  and  North  Third 
street  in  the  city  of  Hamilton,  Ohio,  the  exact  location  of  such 
crossing  being  more  fully  shown  on  the  blue  print  thereto  at- 
tached, marked  "C." 

That  the  plaintiff.  The  Ohio  Electric  Railway  Company,  be 
and  is  hereby  permitted  to  cross  the  foregoing  crossings  designated 
as  Nos.  5,  6  and  7,  without  first  causing  its  cars  to  stop  or  an  em- 
ploye to  go  ahead  of  same,  but  said  The  Ohio  Electric  Railway 
Company  is  ordered  to  reduce  the  speed  of  its  cars  before. crossing 
said  tracks  and  during  such  crossing  to  not  more  than  ten  (10) 
miles  per  hour. 

The  defendants,  Judson  Harmon  and  Rufus  B.  Smith,  receiv- 
ers of  The  Cincinnati,  Hamilton  and  Dajrton  Railway  Company, 
or  their  successors  or  assigns,  are  ordered  to  require  their  em- 
ployes when  using  said  tracks  to  cause  their  cars  to  stop  and  an 
employe  to  go  ahead  of  sa'me  and  flag  said  crossing. 

5.  The  foregoing  order  shall  become  effective  on  and  after 
November  30,  1915,  and  prior  to  such  date  the  plaintiff,  The  Ohio 
Electric  Railway  Company,  shall,  at  its  own  expense,  install,  and 
thereafter  maintain,  a  legible  sign  at  each  of  said  crossings,  con- 
taining the  following  inscription: 

"Electric  Cars  Not  Required  to  Stop  or  Flag. 
Steam  Railroad  Crews  Shall  Stop  and  Flag." 
"By  Order  Public  Utilities  Commission." 

6.  And  it  further  appearing  from  the  testimony  that  the 
emi^oyes  of  the  Niles  Tool  Works  Company  use  spur  and 
switch  tracks  5,  6  and  7  in  the  switching  of  railroad  cars  to  and 
from  the  plant  of  said  company, 

It  Is  Obdered,,  That  said  employes  shall  conform  to  the  fore- 
going orders  made  with  reference  to  the  defendant  railway  com- 
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No.  632— In  the  Matter  of  the  Joint  Application  of  The  Central 
District  Telephone  Company  and  The  Knoxville  Rural  Telephmie 
Company  for  the  Approval  of  an  Agreement  Dated  August  2, 
1915,  for  the  Interchange  of  Business  in  Jeff^son  County,  Ohio. 
Prayer  Granted. 


(October  22,  1915.) 

The  Central  District  Telephone  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Pennsylvania,  and  having  its  office  and  principal  place  of  busi- 
ness in  the  state  of  Ohio,  at  the  city  of  Steubenville,  and  The  Knox- 
ville Rural  Telephone  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio  and 
having  its  office  and  principal  place  of  business  at  Knoxville,  Jef- 
ferson county,  Ohio,  having,  on  the  eleventh  day  of  October,  1915, 
filed  their  joint  application  asking  for  the  consent  to,  and  approval 
by  The  Public  Utilities  Commission  of  Ohio  of  the  making,  as  of 
date  August  2,  1915,  of  a  contract  or  articles  of  agreement  between 
said  parties  under  the  terms  of  which  the  physical  connection  now 
constructed  between  the  respective  telephone  plants  and  systems 
of  said  parties  is  to  be  retained  and  the  interchange  of  business, 
by  applicants,  continued,  and  the  commission  having,  upon  the  fil- 
ing of  said  application,  deemed  the  assignment  of  said  matter  for 
hearing  to  be  unnecessary,  the  same  came  on  this  day  for  final  con- 
sideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby;  and  that 
the  public  will  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor,  the  commission  is  satis- 
fied that  so  much  of  the  prayer  of  said  application  as  asks  its  con- 
sent to  and  approval  of  the  retention  of  said  physical  connection 
between  the  respective  plants  of,  and  the  continued  interchange  of 
service  by  said  applicants,  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Central  District  Telephone  Company 
and  said  The  Knoxville  Rural  Telephone  Company  be,  and  they 
hereby  are  authorized  to  retain  the  physical  connection  between  the 
plant  and  system  of  said  The  Central  District  Telephone  Company 
and  the  plant  and  system  of  said  The  Knoxville  Rural  Telephone 
Company,  and  to  continue  to  interchange  service,  as  provided  by 
law.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 


Public  Utilities  Commission  213 

sent  to  or  approval,  by  The  Public  Utilities  Commission  of  Ohio,  of 
any  increase  in  rates  or  diminution  of  service.    It  is  further 

Obdered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  this  date. 

No.  590 — ^In  the  matter  of  the  Application  of  The  Cincinnati  North- 
em  Railroad  Company  in  Regard  to  ^^Cincinnati  Northern  Rail- 
road Equipment  Trust  of  1915.' 


» 


(October  27,  1915.) 

Supplemental  Order. 

This  day  this  matter  came  on  to  be  heard  upon  the  supple- 
mental petition  herein  asking  that  the  name  of  the  Commercial 
Trust  Company,  of  Philadelphia,  Pennsylvania,  be  substituted  as 
Guaranty  under  the  trust  hereinbefore  authorized,  in  lieu  of  the 
Guaranty  Trust  Company  of  New  York,  New  York,  and  the  appli- 
cant having  represented  and  shown  that  a  more  advantageous  sale 
of  the  trust  certificates  has  been  found  i  npurchasers  who  have 
named  as  their  preference  for  trustee  the  said  Commercial  Trust 
Company,  of  Philadelphia,  Pennsylvania,  the  commission  is  satis- 
fied that  the  prayer  of  said  supplemental  petition  should  be  granted. 
It  is,  therefore, 

Ordered,  That  the  order  made  end  entered  herein  on  the  ninth 
day  of  September,  1915,  be,  and  it  hereby  is  amended  to  substitute 
the  name  of  the  Commercial  Trust  Company,  of  Philadelphia,  Penn- 
sylvania, as  Trustee,  under  the  Trust  hereinbefore  authorized,  in 
lieu  of  the  Guaranty  Trust  Company,  of  New  York,  New  York. 

CALENDAR. 

November  29 — 

1:30  p.  m. — Hearing  without  complaint  order  No.  3,  suspending  ex- 
press tariffs. 

November  30 — 

10:00  a.  m. — Appeal  of  Kent  Water  and  Light  Company,  from  rate 
ordinance. 

December  1 — 

10:00  a.  m. — Appeal   of   Miami  Valley  Gas   &   Fuel   Company  from 
ordinance  of  Troy  and  extension  of  mains. 

December  2 — 

9:30  a.  m. — Hearing  without  complaint  order  No.  2,  suspending  straw 
tariffs. 
December  .3 — 

1:00  p.  m. — Application  of  Central    Union    Telephone    Company,    to 
acquire  $12,300  stock  of  Middletown  Telephone  Company. 

2:00  p.  m. — Application   of  Eaton  Light  Company,  to  issue   $18,000 
preferred  stock. 
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County  Boards  of  Educaticm  Have  no  Authority  to  Make  Expendi< 
tures  Out  of  the  County  Board  of  Education  Fund  for  a  Moving 
Picture  Machine  or  Other  Supplies  to  Aid  the  County  Superin- 
tendent in  His  OflFicial  Supervisory  Work. 


No.  1004— .(Opinion  Dated  November  10,  1916.) 

Hon.  E.  E.  Lindsay,  Prosecuting  Attorney,  New  Philadelphia,  Ohio. 
Dear  Sir : — ^I  have  your  letter  under  date  of  November  4,  1915, 
which  is  as  follows: 

''The  school  code  seems  to  be  silent  upon  the  question  of, 
to  what  extent  county  boards  of  education  may  purchase  sup- 
plies for  the  county  superintendent. 

"Has  a  county  board  of  education  the  implied  authority 
to  purchase  for  the  county  superintendent  any  and  all  supplies 
which  may  be  aids  in  his  official  supervisory  work,  limited  of 
course  by  funds  on  hand  applicable  to  such  purpose?  If  so, 
does  that  authority  extend  to  their  purchasing  a  moving  pic- 
ture machine  for  the  use  of  the  county  superintendent  of 
schools,  in  his  travels  over  the  county,  to  be  used  for  the  pur- 
pose of  instructing  the  pupils  and  patrons  along  his  line  of 
work  ? 

"It  seems  to  me  the  county  board  has  this  implied  au- 
thority, if  it  deems  it  necessary  and  expedient  so  to  do,  but  I 
do  not  feel  at  liberty  to  so  advise  them  without  first  having 
your  opinion." 

I  do  not  deem  it  necessary  to  quote  the  various  provisions  of 

the  statutes  of  the  so-called  new  school  code  relating  to  the  election 

and  qualification  of  the  members  of  the  county  board  of  education, 

the  organization  of  said  board,  its  powers  and  duties,  the  election 

of  the  county  superintendent,  his  powers  and  duties,  and  the  estab- 
lishment of  the  county  board  of  education  fund. 

It  is  sufficient  to  observe  that  the  county  board  of  education, 
in  the  organization  of  the  schools  of  the  county  school  district, 
has  power  to  change  district  lines  and  to  transfer  territory  from 
one  school  district  to  another  within  said  county  school  district, 
and  to  supervise  and  control  the  schools  of  said  district. 

In  the  exercise  of  its  supervisory  power,  said  county  board 
is  required  to  publish,  with  the  advice  of  the  county  superintendent 

214 


Attorney  General  215 

appomted  by  it  under  authority  of  Section  4744  G.  C.,  104  0.  L., 

142,  a  minimum  course  of  study  which  shall  be  a  guide  to  local 

boards  of  education  in  prescribing  the  courses  of  study  for  the 

schools  under  their  control,  and  said  county  board  may  publish 

different  courses  of  study  for  village  and  rural  school  districts. 
(See  Section  4737  G.  C,  104  0.  L.,  140.) 

Under  provision  of  said  Section  4744  G.  C.\  the  county  super- 
intendent is  made  the  executive  officer  of  the  county  board  of  edu- 
cation and  is  required  to  attend  all  meetings  of  said  board  for  the 
purpose  of  informing  the  members  thereof  of  the  needs  of  the 

schools  of  the  county  school  district  and  of  advising  said  members 
so  that  they  may,  from  time  to  time,  take  such  action  as  will  fur- 
ther the  best  interests  of  the  schools. 

It  is  the  further  duty  of  the  county  superintendent,  acting 
under  the  direction  of  the  county  board  of  education  and  with  the 
assistance  of  the  district  superintendents  elected  under  authority 
of  and  in  the  manner  provided  by  Section  4739  G.  C,  as  amended 
in  104  O.  L.,  140,  to  carry  into  effect  the  orders,  rules  and  regula- 
tions of  the  county  board  of  education. 

However,  the  statutes  nowhere  provide  that  the  county  board 
of  education  or  the  county  superintendent,  acting  as  the  executive 
officer  of  said  board,  may  purchase  books,  apparatus,  equipment 
or  supplies  of  any  kind  for  the  use  of  the  schools  of  the  county 
school  district,  and  pay  for  the  same  out  of  the  county  board  of 
education  fund. 

I  find  upon  investigation  that  the  bureau  of  inspection  and 
supervision  of  public  offices,  in  a  letter  to  Mr.  Charles  Barthelmeh, 
your  county  superintendent  of  schools,  under  date  of  September 
14,  1915,  advised  that  the  county  board  of  education  acts  simply 
in  a  supervisory  capacity  and  that  it  has  no  legal  power  whatever 
to  furnish  an3rthing  for  the  schools  of  the  county  school  district. 
Mr.  Barthelmeh  was  further  advised  by  the  bureau  that  the  county 
board  may  purchase  such  supplies,  stationery,  etc.,  as  may  be 
needed  in  the  office  of  the  board  and  county  superintendent,  who 
is  the  clerk  of  the  board,  but  that  the  statutes  nowhere  authorize 
anything  to  be  furnished  to  the  schools  under  the  supervision  of 
said  county  board  from  the  county  board  of  education  fund,  and 
that  supplies  needed  by  a  school  in  any  local  district  should  be  paid 
for  out  of  the  funds  of  such  district. 

The  question  raised  by  Mr.  Barthelmeh  was  practically  the 
same  as  the  one  now  presented  by  you  and  I  am  of  the  opinion  that 
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the  ruling  made  by  the  bureau,  in  answer  to  said  question,   is 
correct. 

Said  ruling,  in  so  far  as  it  applies  to  the  purchase  of  supplies, 
stationery,  etc.,  for  the  office  of  the  county  superintendent,  is 
based  on  opinion  No.  144  of  this  department,  rendered  to  Hon. 
A.  L.  Duff,  Prosecuting  Attorney  of  Ottawa  county,  under  date 
of  March  17,  1915*,  in  which  it  was  held  that  bills  for  stationer>', 
telephone  services  and  other  expenses  incident  to  the  clerical  i^ork 
of  the  office  of  the  county  superintendent  may,  when  approved  by 
the  county  board  of  education,  be  paid  out  of  the  county  board  of 
education  fund  on  the  warrant  of  the  county  auditor. 

While  Section  4744-3  of  the  General  Code,  as  amended  in  104 
O.  L.,  143,  was  again  amended  in  106  O.  L.,  396,  so  as  to  provide 
for  a  contingent  as  well  as  a  tuition  fund  in  the  "county  board  of 
education  fund,"  I  am  of  the  opinion  that,  in  the  absence  of  any 
provision  of  the  statutes  authorizing  an  expenditure  from  said 
contingent  fund  for  the  purchase  of  supplies  referred  to  in  your 
first  question,  your  county  board  has  no  implied  authority  to  make 
such  expenditure,  and  it  follows  that  said  county  board  has  no 
implied  authority  to  purchase  a  moving  picture  machine  to  be 
used  by  the  county  superintendent  for  the  purposes  mentioned  in 
your  second  question  and  pay  for  the  same  out  of  said  contingent 
fund.* 

In  keeping  with  my  former  holding,  I  am  of  the  opinion,  in 
answer  to  both  of  the  questions  submitted  by  you,  that  the  au- 
thority of  the  county  board  of  education  to  purchase  supplies  for 
the  county  superintendent  and  pay  for  the  same  out  of  the  county 
board  of  education  fund  must  be  limited  to  those  items  mentioned 
in  the  aforesaid  opinion,  and  that  said  county  board  is  without 
authority  to  make  expenditures  out  of  said  county  board  of  edu- 
cation fund  for  the  purposes  mentioned  in  your  inquiry. 

A  Building  for  a  County  Children's  Home  is  not  'Trovided"  as  Re- 
quired by  Section  3081,  General  Code,  Until  It  Is  Equipped  ami 

Furnished  Ready  for  Occupancy — ^The  Appointment  of  Trustees 
for  Such  a  Home  Before  Said  Building  Is  Provided  Is  Void. 


No.  986— (Opinion  Dated  October  29,  1915.) 

Hon.  Charles  L.  Bermont,  Prosecuting  Attorney,  Mt.  Vernon,  Ohio. 

Dear  Sir: — I  have  your  letter  of  October  26  as  follows: 

"On  August  23,  1915,  the  commissioners  of  Knox  county 
appointed  a  board  of  trustees  for  the  new  county  children's 
home,  under  the  provisions  of  Sec.  3081  G.  C. 
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"At  the  time  this  appointment  was  made  it  was  thought 
that  two  Democrats  and  two  Republicans  were  being  appointed, 
but  it  was  later  ascertained  that  three  of  them  were  from  the 
same  political  party. 

"On  September  20,  1915,  the  board  of  county  commis- 
ioners  changed,  two  old  members  retiring,  which  also  changed 
the  politics  of  the  board. 

"A  short  time  after  the  new  board  of  commissioners  took 
office,  one  of  the  appointed  trustees,  about  whose  politics  there 
was  some  question,  came  to  the  commissioners  and  requested 
that  he  be  relieved  from  further  service  upon  said  board. 

"At  the  time,  August  23,  this  board  of  trustees  was  ap- 
pointed the  children's  home  was  not  ready  to  turn  over  to  them 
and  probably  will  not  be  ready  before  November  15,  1915.  The 
building  itself  was  completed  but  it  was  not  furnished  ready 
for  occupancy. 

"The  board  of  county  commissioners  as  now  constituted  is 
insisting  upon  appointing  an  entire  new  board  of  trustees  on 
the  ground  that  the  action  of  the  former  board  of  commis- 
sioners was  premature  and  further  that  because  three  of  the 
members  of  the  board  of  trustees  belonged  to  the  same  poli- 
tical party,  that  the  appointment  of  the  whole  board  would  be 
void. 

"I  therefore  desire  your  opinion  upon  the  question  as  to 
whether  the  appointment  by  the  former  board  of  county  com- 
missioners was  made  before  it  should  be  and  therefore  void 
and  whether  the  mistake  in  selecting  three  from  the  same 
political  party  would  render  the  action  void." 

Section  3081  of  the  General  Code,  to  which  you  refer  in  your 
letter,  provides  in  part  as  follows: 

**When  the  necessary  site  and  buildings  are  provided  by 
the  county,  the  commissioners  shall  appoint  a  board  of  four 
trustees,  as  follows :  One  for  one  year,  one  for  two  years,  one 
for  three  years,  and  one  for  four  years,  from  the  first  Mon- 
day of  March  thereafter.  Not  more  than  two  of  such  trustees 
shall  be  of  the  same  political  party." 

From  your  statements  it  appears  that  your  board  of  county 
commissioners  on  August  23,  1915,  under  the  provisions  of  the 
for^poing  section,  appointed  a  board  of  trustees  for  your  children's 
home,  which  said  home  will  not  be  ready  for  occupancy  before 
November  15,  1915. 

It  further  appears  that  on  September  20,  1915,  two  members 
of  the  board  making  said  appointments  aforesaid  retired  from 
office  and  were  succeeded  by  two  new  members  thereby  changing 
the  political  complexion  of  said  board,  which  fact  affords  very 
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potent  reasons  for  the  apparent  haste  shown  in  making  said  ap- 
pointments. 

You  now  inquire  if  the  appointment  of  said  trustees  so  made 

on  August  23  is  valid.    The  answer  to  your  question  depends 

entirely  upon  the  fact  whether  or  not  the  provisions  of  Section 

3081,  above  quoted,  required  said  appointments  to  be  made  prior 

to  or  on  that  date,  or  at  any  time  before  said  two  members  retired 

from  the  board  of  county  commissioners  on  September  20,  1915. 

The  provisions  of  said  section  require  the  county  commissioners  to 

appoint  a  board  of  trustees  when  the  necessary  site  and  buildings 

are  provided  by  the  county.    The  requirement  in  this  behalf  is  as 

definite  and  specific  as  it  would  be  if  the  statute  named  and  fixed 

a  certain  calendar  date  for  said  appointment.    The  commissioners, 

therefore,  could  not  appoint  before  that  date  in  anticipation  of  their 

leaving  office  nor  could  they  make  a  valid  appointment  until  the 

actual  necessity  for  the  appointment  existed  as  provided  by  said 

law. 

State  ex  rel.  vs.  SuUivan,  81  O.  S.,  79. 
State  ex  rel.  vs.  Emston,  14  C.  C,  614. 

The  difficulty  in  this  matter  is  not  so  much  to  determine  upon 
what  date  said  appointment  shall  be  made  as  it  is  to  determine 
when  the  proper  conditions  exist  which  under  the  statute  aforesaid 
fix  that  date.  Manifestly  the  providing  of  a  site  and  buildings, 
as  defined  in  Section  3081,  supra,  means  more  than  procuring  a 
plat  of  land  upon  which  stands  a  building  with  bare  walls  and  empty 
rooms.  It  means  a  site  upon  which  stands  a  structure  furnished 
and  equipped  for  the  care  and  entertainment  of  the  unfortunate 
waifs  for  whom  it  is  to  be  a  home. 

It  was  held  in  an  opinion  to  you  under  date  of  June  16,  1915, 
that  it  was  the  duty  of  your  board  of  county  commissioners  to  fur- 
nish and  equip  the  home  in  question  with  furniture.  I  desire  now 
to  make  it  plain  that  the  building  is  not  "provided"  as  required  by 
Section  3081,  supra,  until  it  is  equipped  and  furnished  and  ready 
for  use  and  occupancy. 

From  your  statements  it  appears  that  at  this  time  said  home 
is  not  ready  for  occupancy  and  will  not  be  until  about  November 
15,  1915.  No  building,  therefore,  as  yet  has  been  provided  as  re- 
quired by  Section  3081,  supra.  No  building  having  been  provided, 
the  appointment  of  trustees  even  at  this  time  is  not  required  by 
the  provisions  of  said  section  and  the  appointments  made  on  Au- 
gust 23,  1915  were  made  wholly  without  warrant  or  authority  of 
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law  and  were  and  are  void.  Said  appointments  being:  void  in  the 
first  instance,  it  is  not  necessary  to  notice  the  other  phases  of  the 
matter  as  presented  in  your  inquiry. 

A  Resident  and  Elector  of  a  Municipal  Corporation  in  a  Township 
Cannot  Qualify  as  Assessor  for  Territwy  Composed  of  the  Part 
of  Said  Township  Lying  Outside  of  Such  Municipal  Corporation. 
(Sec.  3349  G.  C.) 


No.  1013— (Opinion  Dated  November  12,  1916.) 

Hon.  D.  F.  Mills,  Prosecuting  Attorney,  Sidney,  Ohio. 

Dear  Sir :   I  beg  to  acknowledge  receipt  of  your  letter  of  No- 
vember 9,  1915,  containing  the  following  statement  and  inquiry : 

"The  village  of  Jackson  Center,  a  municipal  corporation, 
is  located  in  Jackson  township,  Shelby  county,  Ohio. 

"Two  persons  filed  their  petitions,  as  required  by  law,  as 
as  candidates  for  assessor  in  the  township.  One  of  these  can- 
didates lived  within  the  municipal  corporation.  The  names  of 
both  candidates  were  printed  on  the  township  ballot.  The  per- 
son who  lived  within  the  corporation  received  the  highest  num- 
ber of  votes  and  the  clerk  of  the  township  has  certified  his 
name  to  the  county  auditor  as  being  the  duly  elected  assessor 
for  Jackson  township  outside  of  the  municipal  corporation. 
Tlie  candidate  who  lived  within  the  municipal  corporation  has 
lived  there  for  several  years  and  possesses  the  necessary  qual- 
ifications of  an  elector  of  a  township  for  any  other  ofiice. 

"I  would  like  to  have  your  opinion  as  to  whether  or  not 
this  party  can  hold  the  ofiice  of  assessor,  or  if  it  is  necessary 
that  the  man  who  is  elected  must  live  outside  of  the  corpora- 
tion." 

A  complete  answer  to  your  question  is  found  in  the  provisions 
of  Section  3349  G.  C,  as  amended  in  106  O.  L.,  page  250.  This 
section,  among  other  provisions,  provides  that  in  villages  one 
assessor  shall  be  elected ;  in  townships  not  having  a  municipal  cor- 
poration therein  one  assessor  shall  be  elected  in  such  township ;  in 
townships  composed  in  part  of  a  municipal  corporation  one  assessor 
shall  be  elected  in  the  territory  outside  such  municipal  corporation. 
The  section  further  provides : 

"An  assessor  shall  be  a  citizen  possessing  the  qualifica- 
tions of  an  elector  of  such  ward,  district,  city,  village  or  town- 
ship." 

While  the  party  named  in  your  inquiry  may  have  the  quali- 
fications of  an  elector  of  the  township  as  to  some  township  offices, 
he  did  not,  as  stated  in  your  letter  possess  the  qualifications  of  an 
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elector  for  the  office  to  which  he  now  claims  election.  This  fact 
alone  completely  impeaches  his  claim  to  the  qualifications  of  an 
elector  as  required  by  the  provisions  quoted  aforesaid.  The  plain 
import  of  the  law  in  this  respect  requires  an  assessor  to  be  an 
elector  for  all  purposes  of  the  ward,  city,  village  or  township  in 
which  he  serves.  His  qualifications  as  an  elector  may  not  be  lim- 
ited. Not  only,  as  stadted  by  you  in  your  letter,  is  the  party  in 
question  disqualified  as  an  elector  of  the  township  in  the  election 
of  a  township  assessor,  but  he  may  not  vote  for  members  of  the 
township  board  of  education;  and  other  examples  might  be  given 
of  elections  held  in  the  township  under  the  laws  of  this  state  in 
which  he  could  not  participate  as  an  elector. 

Further,  a  consideration  of  all  the  provisions  of  said  Section 
3349  shows  that  it  is  the  manifest  purpose  of  this  law  to  give  to 
each  taxing  district  an  assessor  of  its  own  selection,  who  is  a  citi- 
zen and  elector  of  said  district.  This  purpose  is  not  met  in  the 
case  named  in  your  letter. 

I  conclude,  therefore,  that  an  elector  of  a  municipal  corpora- 
tion within  a  township  is  not  an  elector  of  said  township  as  con- 
templated by  the  provisions  of  Section  3349,  supra,  which  require 
that  an  assessor  in  said  township  shall  possess  the  qualifications  of 
an  elector  thereof,  and  therefore  he  may  not  qualify  as  assessor 

for  said  township. 

s 

A  Foreign  Corporation  Having  a  Name  Similar  to  a  Domestic  Cor- 
poration May  File  Certificate  Required  by  Sections  178  and  179 
General  Code,  and  be  Admitted  to  do  Business  in  Ohio,  Upon 
Compliance  With  the  Provisions  of  Said  SecticMis. 


Xo.  1020— (Opinion  Dated  Xovember  13,  1915.) 

Honorable  C.  Q.  Hildebrant,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:    I  have  your  letter  of  November  8,  requesting  my 
opinion  as  follows : 

"Mr.  W.  B.  Cockrell,  of  Columbus,  Ohio,  submitted  state- 
ment of  a  foreign  corporation  desiring  to  do  business  in  Ohio 
under  Section  178  of  the  General  Code,  which  was  not  filed  by 
us  for  the  reason  that  the  name  of  the  corporation  conflicted 
with  that  of  a  domestic  corporation  now  in  existence. 

"He  requested  us  to  submit  the  question  to  you  for  an 
opinion  as  to  whether  the  statement  of  a  foreign  corporation 
under  Section  178  of  the  General  Code  should  be  fil^  by  as 
although  the  name  conflicts  with  that  of  a  domestic  corpora- 
tion now  in  existence.'^ 

Sections  178  and  179  of  the    General   Code,    providing   the 
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method  or  proceedin^rs  by  foreign  corporations  for  profit  by  which 
they  may  be  admitted  to  do  business  in  Ohio  are  as  follows : 

"Section  178.  Before  a  foreign  corporation  for  profit 
transacts  business  in  this  state,  it  shall  procure  from  the  sec- 
retary of  state  a  certificate  that  it  has  complied  with  the  re- 
quirements of  law  to  authorize  it  to  do  business  in  this  state, 
and  that  the  business  of  such  corporation  to  be  transacted  in 
this  state  is  such  as  may  be  lawfully  carried  on  by  a  corpora- 
tion organized  under  the  laws  of  this  state  for  such  or  similar 
business  by  two  or  more  corporations  so  incorporated  for  such 
kinds  of  business  exclusively.  No  such  foreign  corporation 
doing  business  in  this  state  without  such  certificate  shall  main- 
tain an  action  in  this  state  upon  a  contract  made  by  it  in  this 
state  until  it  has  procured  such  certificate.  This  section  shall 
not  apply  to  foreign  banking,  insurance,  building  and  loan, 
or  bond  investment  corporations. 

"Section  179.  Before  granting  such  certificate,  the  sec- 
retary of  state  shall  require  such  foreign  corporation  to  file  in 
his  office  a  sworn  copy  of  its  charter  or  certificate  of  incorpora- 
tion, and  a  statement  under  its  corporate  seal  setting  forth  the 
following:  The  amount  of  capital  stock  of  the  corporation, 
the  business  in  which  it  is  engaged  or  iti  which  it  proposes  to 
engage  within  this  state ;  the  proposed  location  of  its  principal 
place  of  business  within  this  state ;  and  the  name  of  a  person 
designated  as  provided  by  law,  upon  whom  process  against  the 
corporation  may  be  served  within  this  state.  The  person  so 
designated  must  have  an  office  ot  place  of  business  at  the  pro- 
posed location  of  the  principal  place  of  business  of  the  corpora- 
tion.** 

Although  you  do  not  so  state  in  your  letter,  yet  I  infer  that  you 

refused  to  file  the  statement  of  the  foreign  corporation  in  question 

and  to  issue  to  it  the  certificate  mentioned  in  Section  178  under 

authority  of  the  provisions  of  Section  8628  of  the  General  Code, 

which  latter  section  is  as  follows : 

"The  secretary  of  state  shall  not  file  or  record  any  articles 
of  incorporation  wherein  the  corporate  name  is  likely  to  mis- 
lead the  public  as  to  the  nature  or  purpose  of  the  business  its 
diarter  authorizes,  nor  if  such  name  is  that  of  an  existing  cor- 
poration, or  so  similar  thereto  as  to  be  likely  to  mislead  the 
public,  unless  the  written  consent  of  the  existing  corporation, 
signed  by  its  president  and  secretary,  be  filed  with  such 
articles." 

A  careful  examination  of  the  language  of  this  last  section,  to- 
gether with  other  related  sections,  leads  to  the  certain  conclusion 
that  its  provisions  were  intended  to  apply  only  to  domestic  corpora- 
tions. It  is  a  part  of  the  chapter  relative  to  the  organization  and 
powers  of  domestic  corporations;  it  deals  with  the  filing  and  re- 
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cording  of  articles  of  incorporation  which  are  an  essential  step  in 
the  formation  of  a  corporation,  and  can  have  no  relation  to  the  ad- 
mission to  do  business  in  Ohio  of  a  forei^rn  corporation  which  has^ 
of  necessity  received  its  corporate  existence  and  authorization  from 
another  state.     The  discretion  conferred  upon  the  secretary    of 
state  by  the  provisions  of  Section  8628,  G.  C,  relative  to  the  name 
which  may  be  adopted  by  a  corporation  is  to  be  exercised  by  him 
before  the  proposed  corporation  has  acquired  any  legal  existence 
or  standing,  and  while  it  is  yet  possible  to  so  change  its  proposed 
name  so  as  to  conform  to  the  ruling  of  the  secretary  of  state.     In 
the  admission  of  a  foreign  corporation  for  profit  to  do  business  in 
Ohio,  however,  no  discretion  is  given  to  the  secretary  of  state,  but 
upon  the  filing  of  the  statement  provided  in  Section  179  of  the  Gen- 
eral Code  (assuming  that  such  statement  is  true),  it  becomes  the 
ministerial  duty  of  the  secretary  of  state  to  issue  the  certificate 
for  its  admission. 

The  language  of  Section  8628,  G.  C.,  I  think,  clearly  indicates 
this  legislative  intent.  It  provides  that  the  secretary  of  state  shall 
not  file  or  record  any  Articles  of  incorporation  where  the  corporate 
name  is  likely  to  mislead  the  public,  etc.  This  discretion  conferred 
upon  him  relative  to  the  name  of  the  corporation  only  exists  when 
articles  of  incorporation  are  presented  to  him  for  filing  and  record- 
ing. A  foreign  corporation  ft>r  profit  seeking  admission  does  not 
file  articles  of  incorporation,  nor  does  it  receive  from  the  secretary 
of  state  a  certified  copy  of  articles  of  incorporation ;  instead,  it  files 
a  sworn  copy  of  its  charter  or  certificate  of  incorporation  and  a 
statement  setting  forth  the  facts  required  in  Section  179  of  the 
General  Code,  and  it  then  receives  from  the  secretary  of  state  a 
certificate  authorizing  it  to  engage  in  business  in  Ohio. 

I  therefore  advise  you  that  it  is  your  duty  to  file  the  statement 
of  the  foreign  corporation  referred  to  in  your  letter  and  issue  the 
certificate  of  admission  provided  for  in  Section  178  of  the  General 
Code,  assuming,  of  course,  that  such  statement  complies  with  and 
contains  the  information  required  in  Section  179  of  the  General 
Code,  and  that  the  proper  fee  is  tendered. 

In  giving  my  opinion  upon  the  question  asked,  I  have  assumed 
the  truth  of  the  information  furnished  me  by  Mr.  Cockrell,  that 
the  foreign  corporation  seeking  admission  is  an  Alabama  corpora- 
tion whi6h  has  been  incorporated  and  has  been  doing  business  for 
a  number  of  years,  and  that  the  similarity  of  its  name  to  that  of 
an  Ohio  corporation  is  not  due  to  fraudulent  design,  but  is  merely 
a  coincidence. 
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Uncomited  Ballots  for  Members  of  Township  Boards  of  Education 
Should  be  Returned  With  the  Returns  of  Election  to  the  Clerk 
of  Such  Board  of  Education,  and  Said  Board  Shall  Count  and 
Tafly  Such  Ballots,  if  They  are  Able  to  Determine  Voter's  Choice. 


No.  1009— (Opinion  Dated  November  11.  1916.) 

H<Hi.  E.  A.  Scott,  Prosecuting  Attorney,  West  Union,  Ohio. 

Dear  Sir :    Your  request  for  an  opinion  under  date  of  Novem- 
ber 8,  1915,  may  be  summarized  as  follows : 

"The  judges  of  elections  for  Monroe  township,  Adams 
county,  Ohio,  were  unable  to  agree  as  to  how  certain  ballots 
for  members  of  the  township  board  of  education  should  be 
counted,  and  you  make  inquiry  (1)  to  whom  should  these  bal- 
lots be  returned,  (2)  should  they  be  counted  except  in  case  of 
contest  of  election,  and  (3)  if  so,  by  whom?" 

Section  5003  G.  C.  provides  in  part  as  follows : 

"In  the  event  the  judges  do  not  agree  as  to  how  any  part 
of  the  ballot  shall  be  counted,  such  ballot  shall  not  be  counted, 
but  shall  be  placed  in  an  envelope  provided  for  the  purpose.'' 

Section  5090  G.  C,  103  O.  L.,  266,  referred  to  in  your  inquiry, 

provides  as  follows: 

"If  there  are  any  ballots  placed  in  the  envelopes  for  un- 
counted ballots,  such  envelopes  shall  be  sealed  and  returned  to 
the  deputy  state  supervisors  with  the  returns  of  the  election, 
to  be  by  them  counted.  At  least  one  day  before  the  beginning 
of  the  official  count,  the  board  of  deputy  state  supervisors,  in 
the  presence  of  one  person  duly  authorized  by  the  chairman  of 
each  county  controlling  committee  and  the  chairman  of  the 
committee  of  each  set  of  candidates  nominated  by  petition, 
shall  open  the  envelopes  containing  the  uncounted  ballots  and 
determine  what  part  and  for  whom  each  such  ballot  shall  be 
counted,  and  proceed  to  count  and  tally  the  same.  Said  bsJlots 
shall  be  further  preserved  for  such  judicial  or  other  investi- 
gation as  may  be  necessary." 

In  consideration  of  the  first  question  above  stated,  it  will  be 

noted  that  under  the  provisions  of  Section  5090  G.  C.,  supra,  it  is 

required  that  if  any  ballots  are  placed  in  the  envelope  for  uncounted 

baDots,  such  envelope  shall  be  sealed  and  returned  to  the  deputy 

state  8Ui)ervisors  "with  the  returns  of  the  election  to  be  by  them 

counted/'  and  it  is  therein  further  specifically  provided  that  such 

ballots  shall  be  counted,  tallied  and  "preserved  for  such  judicial 
and  other  investigation  as  may  be  necessary." 

From  a  consideration  of  this  section  little  difficulty,  if  any. 
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will  be  met  in  those  elections,  the  returns  of  which  are  required  to 

be  made  to  the  deputy  state  supervisors  of  elections.  The  difficulty 
of  your  question  arises,  however,  from  the  application  of  the  pro- 
visions of  Section  5111  and  Section  5120  G.  C.,  as  follows: 

"Section  5111 :  In  November  elections  held  in  odd  num- 
bered years  for  township  officers,  justices  of  the  peace,  mu- 
nicipal officers  and  members  of  boards  of  education,  the  judges 
and  clerks  of  elections  in  each  precinct  shall  make  and  certify 
the  returns  to  the  clerk  of  the  township  or  the  clerk  or  audi- 
tor of  the  municipality  in  or  for  which  the  election  is  held  or 
the  clerk  of  the  board  of  education  of  the  school  district,  re- 
spectively, instead  of  to  the  board  of  deputy  state  supervisors 
of  the  county.  This  provision  shall  not  apply  to  the  returns  of 
elections  for  assessors  of  real  property." 

Sec.  5120.  In  school  elections,  the  returns  shall  be 
made  by  the  judges  and  clerks  of  each  precinct  to  the  clerk 
of  the  board  of  education  of  the  district,  not  less  than  five  days 
after  the  election.  Such  board  shall  canvass  such  returns  at  a 
meeting  to  be  held  on  the  second  Monday  after  the  election,  and 
the  result  thereof  shall  be  entered  upon  the  records  of  the 
board." 

The  provisions  of  these  sections  give  rise  to  an  apparent  con- 
flict or  inconsistency,  in  the  provisions  of  Section  5090  G.  C,  supra, 
that  the  envelopes  shall  be  ''returned  to  the  deputy  state  super- 
visors," and  the  further  requirement  that  they  shsJl  be  returned 
■"with  the  returns  of  the  election."  Since  under  Sections  5111  and 
5120  G.  C.,  supra,  the  returns  of  the  election  about  which  you  in- 
quire are  not  made  to  the  deputy  state  supervisors  of  elections,  it 
follows  that  in  the  very  nature  of  things  such  envelopes  cannot  be 
returned  to  the  "deputy  state  supervisors"  and  "with  the  returns 
of  the  election"  at  one  and  the  same  time. 

The  question  as  to  whom  the  return  of  such  envelope  shall  be 
made,  under  a  similar  state  of  facts,  was  considered  in  opinion  No. 
677  of  this  department,  rendered  to  Hon.  Irving  Carpenter,  prose- 
cuting attorney,  under  date  of  July  2, 1915,  a  copy  of  which  is  here- 
with enclosed,  in  which  opinion  it  was  held  that  as  to  those  elec- 
tions the  returns  of  which  are  not  made  to  the  deputy  state  super- 
visors, the  provision  for  the  return  of  such  envelopes  "tvith  the  re- 
turns of  the  election"  will  control  to  the  exclusion  of  the  provision 
that  the  same  shall  be  returned  "to  the  deputy  state  supervisors" 

On  the  reasoning  of  that  opinion  I  therefore  hold  that  the 
envelopes  containing  uncounted  ballots  for  members  of  tpwnship 
boards  of  education  should  be  returned  with  the  returns  of  the 
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election  to  the  clerk  of  the  board  of  education  of  the  township  rural 
school  district  in  which  such  elections  are  held. 

Coming  to  a  consideration  of  the  second  question  stated,  it 
seems  manifest  from  the  provisions  of  Section  5090  G.  C.,  103  O. 
L,  266,  that  it  was  the  lesrislative  intent  that  these  ballots  should 
be  counted,  in  officially  determining  the  result  of  the  election  and 
canvassing  the  returns  thereof,  in  every  election  without  awaiting 
a  contest  or  other  investigation. 

The  board  of  education  is  charged  with  the  duty  of  canvassing 
the  returns  of  the  election  about  which  you  inquire,  under  the  pro- 
visions of  Section  5120  G.  C,  supra.  Since  such  ballots  are  required 
to  be  counted  and  the  board  of  education  must  canvass  the  returns 
and  determine  the  results  of  the  election,  it  of  necessity  becomes 
the  duty  of  the  board  of  education  to  open  the  envelopes  referred 
to,  count  the  ballots  and  tally  the  same  in  so  determining  the  result 
of  such  election. 

The  board  of  education  in  counting  such  ballots  shall  be  gov- 
erned by  Subdivision  9  of  Section  5070  G.  C.,  which  is  as  follows : 

"No  ballot  shall  be  rejected  for  any  technical  error  which 
does  not  make  it  impossible  to  determine  the  voter's  choice." 

Whether  or  not  these  ballots  shall  be  ultimately  counted  then 
depends  upon  the  facts  in  each  particular  case  and  no  more  definite 
rule  for  the  determination  of  that  question  can  be  laid  down  than 
to  state  that  if  it-is  not  impossible  for  the  board  of  education  con- 
vassing  the  returns  to  determine  the  voter's  choice  from  the  bal- 
lots in  question,  it  is  their  duty  to  count  and  tally  such  ballot  in 
accordance  with  the  choice  of  the  voters  as  determined  by  the 
board.  After  the  opening  and  counting  of  these  ballots  they 
should  be  preserved  for  the  purpose  of  such  judicial  or  other  in- 
vestigation as  may  be  necessary. 

Boards  of  education  under  Section  4752  G.  C.,  in  the  general 
rule  of  law  governing  boards  or  public  officers  and  deliberative 
bodies,  act  by  or  through  a  majority  vote  of  a  quorum,  except  in 
case  of  special  provision  to  the  contrary. 

If,  then,  a  majority  of  a  quorum  of  such  board  fails  to  agree 
as  to  how  ballots  returned  as  above  set  forth  shall  be  counted,  the 
effect  of  such  action  would  be  a  determination  that  such  ballots 
should  not  be  counted  at  all  and  therefore  conclude  the  question  as 
to  all  parties  in  so  far  as  election  officers,  or  those  charged  with 
the  duty  of  determining  the  result  of  the  election  in  the  first  in- 
stance, is  concerned. 
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Answering,  then,  your  inquiry  more  specifically,  I  am  of  the 
opinion  that  envelopes  containing  uncounted  ballots  for  members 
of  township  boards  of  education  should  be  returned  to  the  derk 
of  the  board  of  education  of  the  rural  township  school  district  in 
which  such  election  is  held  and  that  such  board  of  education,  when 
canvassing  the  returns  of  such  election  should  open  such  ballot  and 
if  from  the  same  they  are  able  to  determine  the  voter's  choice,  such 
ballots  should  be  counted  and  tallied  in  accordance  with  such  de- 
termination and  all  such  ballots  preserved  for  the  purposes  of  such 
judicial  or  other  investigation  as  may  be  necessary.  In  the  event 
that  the  board  of  education  is  unable  to  determine  from  the  bal- 
lots the  voter's  choice,  the  result  of  the  election  should  be  by  such 
board  determined,  exclusive  of  such  ballots  and  the  same  in  like 
manner  preserved. 

A  Boy  Under  the  Age  of  16  and  Over  15  Years,  Upon.  Procuring  an 
Age  and  Schooling  Certificate,  May  Be  Employed  in  the  Trans- 
mission of  Messages,  But  Females  Under  the  Age  of  21  Years 
Cannot  be  so  Engaged.     (Sec.  12993  and  12994,  G.  C.) 


No.  1012— (Opinion  Dated  November  12,  1915.) 

The  Industrial  Coonniission  of  Ohio,  Department  of  Inspection, 
Columbus,  Ohio. 
Gentlemen :    Permit  me  to  acknowledge  receipt  of  your  letter 
of  November  6,  requesting  an  opinion  as  follows : 

"Sections  12993  and  12994  of  the  General  Code  seem  to 
be  in  conflict.  You  will  note  that  Section  12993  provides, 
among  other  things,  that  no  female  under  twenty-one  years 
shall  be  employed  in  the  transmission  of  messages.  (103  O. 
L.,  907.) 

"Section  12994  conflicts  in  that  it  permits  females  under 
eighteen  years  of  age  to  be  employed  in  the  transmission  of 
messages  if  the  employer  first  procures  from  the  proper  au- 
thority the  age  and  schooling  certificate  provided  by  law.  (103 
O.  L.,  907.) 

"I  should  thank  you  for  an  opinion  for  the  guidance  of 
this  department." 

Sections  12993  and  12994  of  the  General  Code,  as  amended 

(page  907  of  103  O.  L.),  are  as  follows: 

"Section  12993 :  No  male  child  under  fifteen  years,  or  fe- 
male child  under  sixteen  years  of  age  shall  be  employed,  per- 
mitted or  suffered  to  work  in,  about,  or  in  connection  with 
any  (1)  mill,  (2)  factory,  (3)  workshop,  (4)  mercantile  or 
mechanical  establishments,  (5)  tenement  house,  manufactory 
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<ff  worksh<9,  (6)  store,  (7)  office,  (8)  office  building,  (9) 
lestaurant,  (10)  boarding  house,  (11)  bakery,  (12)  barber 
shop,  (13)  hotel,  (14)  apartment  house,  (15)  bootblack  stand 
or  establishment,  (16)  public  stable,  (17)  garage,  (18)  laun- 
dry, (19)  place  of  amusement,  (20)  club,  (21)  or  as  a  driver, 
(^)  or  in  any  brick  or  lumber  yard,  (23)  or  in  the  construc- 
tion or  repair  of  buildings,  (24)  or  in  the  distribution,  trans- 
mission or  sale  of  merchandise,  (25)  nor  any  boy  under  fifteen 
or  female  under  twenty-one  years  in  the  transmission  of  mes- 
sages. 

"It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  employ,  permit  or  suffer  to  work  any  child  under  fifteen 
years  of  age  in  any  business  whatever  during  any  of  the  hours 
when  the  public  schools  of  the  district  in  which  the  child  re- 
sides are  in  session. 

"Section  12994 :  No  boy  under  sixteen  years  of  age  and 
no  girl  under  eighteen  years  of  age  shall  be  employed  or  per- 
mitted to  work  on  or  in  connection  with  the  establishments 
mentioned  in  Section  12993  of  the  General  Code,  or  in  the  dis- 
tribution or  transmission  of  merchandise  or  messages  unless 
such  employer  first  procures  from  the  proper  authority  the 
age  and  schooling  certificate  provided  by  law." 

A  reading  of  the  two  sections  quoted  shows  that  while  under 
the  provisions  of  the  first  a  boy  under  the  age  of  fifteen  or  a  fe- 
male under  the  age  of  twenty-one  years  may  not  be  employed  in 
the  transmission  of  messages,  an  exception  is  made  in  the  second 
relative  to  the  employment  of  a  boy  under  the  age  of  sixteen  years 
and  an  apparent  exception  as  to  the  employing  of  a  girl  under  the 
age  of  eighteen  years  in  connection  with  employment  in  the  dis- 
tribution and  transmission  of  merchandise  or  messages.  The  ex- 
ceptions which  are  made  in  Section  12994  of  the  General  Code, 
supra,  are  dependent  upon  the  procuring  by  the  employer  from  the 
proper  authorities  of  an  age  and  schooling  certificate.  The  issu- 
ance of  an  age  and  schooling  certificate  is  provided  in  Section  7765 
of  the  (Jeneral  Code,  as  amended  (103  O.  L.,  899),  and  is  based  on 
certain  conditions  imposed  under  Section  7766  of  the  General  Code, 
as  amended  (103  O.  L.,  899),  which,  in  part,  is  as  follows: 

"An  age  and  schooling  certificate  shall  be  approved  only 
by  the  superintendent  of  schools,  or  by  a  person  authorized  by 
him,  in  city  or  other  districts  having  such  superintendent,  or 
by  the  clerk  of  .the  board  of  education  in  village,  special  and 
.township  districts  not  having  such  superintendent,  upon  sat- 
isfactory proof  that  such  child,  if  a  male,  is  over  fifteen  years 
of  age,  or,  if  a  female,  is  over  sixteen  years  of  age  and  that 
such  child  has  been  examined  and  passed  a  satisfactory  sixth 
grade  test,  if  a  male,  and  seventh  grade  test,  if  a  female,  in  the 


228  Department  Reports 

studies  enumerated  in  Section  7762,  provided,  that  residents 
of  other  states  who  work  in  Ohio  must  qualify  as  aforesaid 
with  the  proper  school  authority  in  the  school  district  in  which 
the  establishment  is  located,  as  a  condition  of  employment  or 
service,  and  that  the  employment  contemplated  by  the  child 
is  not  prohibited  by  any  law  reflating  the  employment  of 
such  children.  Every  such  age  and  schooling  certificate  shall 
be  signed  in  the  presence  of  the  officer  issuing  the  same  by  the 
child  in  whose  name  it  is  issued.    »    *    *" 

It  will  be  noted  from  a  reading  of  Section  7766  of  the  General 
Code,  as  amended,  supra,  that  one  of  the  conditions  provided  for 
the  issuance  of  an  age  and  schooling  certificate  is  that  the  employ- 
ment contemplated  by  the  child  is  not  prohibited  by  any  law  regu- 
lating the  employment  of  such  children.  Under  the  provisions  of 
the  law  an  age  and  schooling  certificate  may  be  issued  to  a  boy  be- 
tween the  age  of  fifteen  and  sixteen  years,  and  it  will  be  noted  that 
under  the  provisions  of  Section  12993  of  the  General  Code,  as 
amended,  supra,  a  boy  between  the  age  of  fifteen  and  sixteen  years 
is  not  prohibited  from  engaging  in  the  business  of  transmitting 
messages;  and  under  the  provisions  of  Section  12994  of  the  Gen- 
eral Code,  as  amended,  supra,  a  boy  under  sixteen  years  of  age  may 
be  employed  in  the  transmission  of  messages,  provided  the  age  and 
schooling  certificate  referred  to  above  be  secured  by  the  employer. 
In  other  words,  there  is  no  law  prohibiting  a  boy  between  the  ages 
of  fifteen  and  sixteen  years  being  engaged  in  the  transmission  of 
messages,  provided  he  has  the  age  and  schooling  certificate  referred 
to. 

On  the  other  hand,  it  will  be  observed  the  positive  prohibition 
of  Section  12993  of  the  General  Code  is  that  no  girl  under  the  age 
of  twenty-one  years  shall  be  employed,  permitted  or  suffered  to 
work  in  connection  with  the  transmission  of  messages,  and  while 
under  the  provisions  of  Section  12994  of  the  General  Code,  as 
amended,  supra,  a  girl  under  the  age  of  eighteen  years  may  be  em- 
ployed in  the  transmission  of  messages,  provided  certain  condi- 
tions have  been  met, — namely,  the  procuring  of  an  age  and  school- 
ing certificate,  it  will  be  at  once  observed  that  as  Section  12993  of 
the  General  Code  prohibits  such  employment,  it  would  be  impos- 
sible for  a  girl  under  the  age  of  eighteen  years  to  secure  an  age  and 
schooling  certificate  for  the  employment  referred  to,  and  there  is 
no  provision  of  law  for  the  procuring  of  an  age  and  schooling  cer- 
tificate over  the  age  of  eighteen  years  and  under  the  age  of  21 
years. 
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In  view  of  the  positive  prohibition  contained  in  Section  12993 
of  the  General  Code,  as  amended,  supra,  which  would  render  Sec- 
tion 12994  of  the  General  Code,  as  amended,  supra,  ineffective  as 
affording  any  relief  for  a  female  under  the  age  of  eighteen  years, 
it  is  my  opinion  that  while  a  boy  under  the  age  of  sixteen  and  over 
the  age  of  fifteen  years,  supra,  upon  procuring  an  age  and  school- 
ing certificate,  may  be  employed  in  the  transmission  of  messages, 
that  field  of  work  is  closed  to  females  under  the  age  of  twenty-one 
years. 

A  Bequest  of  Property  by  a  Resident  of  Ohio,  to  a  Non-Resident 
Institution  of  Learning  is  Subject  to  a  Collateral  Inheritance 
Tax  Under  Section  5331,  General  Code — A  Prosecuting  Attorney 
Has  No  Power  to  Settle  a  Claim  for  Collateral  Inheritance  Tax 
For  Less  Than  the  Amount  Due. 


No.  1023— (Opinion  Dated  November  15,  1915.) 

Hon.  John  V.  Campbell,  Prosecuting  Attorney,  Cincinnati,  Ohio. 
Dear  Sir: — I  have  your  letter  under  date  of  November  3, 
which  is  as  follows: 

"We  desire  to  submit  for  your  opinion  the  following  ques- 
tion arising  under  the  collateral  inheritance  tax  law  of  this 
state: 

"  'Is  a  bequest  or  devise  under  a  last  will  and  testament  of 
a  resident  of  Ohio,  of  property  to  a  non-resident  institution  of 
learning,  assuming  the  devisee  to  be  an  institution  created 
and  maintained  by  private  endowments,  though  public  in  char- 
acter in  that  the  institution  is  open  to  all,  taxable  under  the 
collateral  inheritance  tax  law  of  this  state? 

"  'Has  the  prosecuting  attorney  the  right  to  settle  claims 
for  collateral  inheritance  tax,  for  a  sum  less  than  the  amount 
taxable,  where  there  is  a  dispute  as  to  the  liability  of  the  per- 
son sought  to  be  taxed,  assuming  the  liability  of  the  person  to 
be  doubtful,  where  the  meaning  of  the  statute  is  doubtful  or 
the  construction  thereof  has  not  been  settled?' 

"In  connection  with  the  above,  permit  me  to  say  that 
under  the  will  of  a  person  a  resident  of  Ohio  there  is  be- 
queathed and  devised  certain  property  to  a  college  in  Ken- 
tucky. Counsel  for  the  devisee  is  claiming  that  the  exemption 
from  the  tax  provided  for  in  the  statute,  'or  public  institutions 
of  learning,'  is  not  limited  to  public  institutions  of  learning 
in  this  state,  but  applies  to  all  public  institutions  of  learning 
within  or  without  the  state  of  Ohio. 

"The  estate  is  an  old  one,  the  decedent  dying  before  the 
passage  of  the  late  amendment  to  the  collateral  inheritance  tax 
law  and  counsel  in  view  of  the  unsettled  construction  of  the 
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statute  offered  to  settle  and  requests  that  we  write  you  for 
an  opinion  as  to  our  authority  in  the  pr^xuses." 

In  your  letter  of  November  9  you  state  that  the  college, 
above  referred  to,  is  an  incorporated  institution  under  the  laiiirs  of 
the  state  of  Kentucky. 

Your  first  question  calls  for  a  proper  construction  of  the  first 
part  of  Section  5332  G.  C,  taken  in  connecti(Hi  with  the  provisions 
of  Section  5331  G.  C.,  as  amended  in  103  0.  L.,  463. 

Section  5331  G.  C,  as  amended,  provides: 

"All  property  within  the  jurisdiction  of  this  state,  and 
any  interests  therein,  whether  belonging  to  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intangible,  which  pass 
by  will  or  by  the  intestate  laws  of  this   state,   or   by    deed, 
grant,  sale  or  gift,  made  or  intended  to  take  effect  in  posses- 
sion or  enjoyiment  after  the  death  of  the  grantor,  to  a  person 
in  trust,  or  otherwise,  other  than  to  or  for  the  use   of    the 
father,  mother,  husband,  wife,  lineal  descendant  or  adopted 
child,  shall  be  liable  to  a  tax  of  five  per  cent  of  its  value  above 
the  sum  of  five  hundred  dollars.    Fifty  per  cent  of  such  tax 
shall  be  for  the  use  of  the  state,  and  fifty  per  cent  of  such  tax 
shall  go  to  the  city,  village  or  township  in  which  said  tax 
originates.     All  administrators,  executors,  and  trustees,  and 
any  such  grantee  under  a  conveyance  made  during  the  grant- 
or's life,  shall  be  liable  for  all  such  taxes,  with  lawful  interest 
as  hereinafter  provided,  until  they  have  been  paid,  as  herein- 
after directed.    Such  taxes  shall  become  due  and  payable  im- 
mediately upon  tiie  death  of  the  decedent  and  shall   at   once 
become  a  lien  upon  the  property,  and  be  and  remain  a  lien 
until  paid." 

The  first  part  of  Section  5332  G.  C.»  provides  as  follows : 

'The  provisions  of  the  next  preceding  section  shall  not 
apply  to  property,  or  interests  in  property,  transmitted  to  the 
state  of  Ohio  under  the  intestate  laws  of  the  state,  or  em- 
braced in  a  bequest,  devise,  transfer  or  conveyance  to,  or  for 
the  use  of  the  state  of  Ohio,  or  to  or  for  the  use  of  a  munici- 
pal corporation  or  other  political  subdivision  thereof  for  ex- 
clusively public  purposes,  or  public  institutions  of  learning,  or 
to  or  for  the  use  of  an  institution  in  this  state  for  purpose 
only  of  public  charity  or  other  exclusively  public  purposes." 

From  your  statement  of  facts  it  appears  that  the  college  in 
question,  while  created  and  maintained  by  private  endowments,  is 
public  in  character  in  that  said  institution  is  open  to  all  on  the  saire 
conditions. 


Attorney  Gbnskall  231 

iBasmoch  as  it  does  not  appear  that  the  device,  ixientioned  in 
your  inquiry,  is  for  a  particular  purpose  other  than  the  mainten- 
ance of  said  coflege,  I  think  the  same  may  be  re^rarded  as  one  to  or 
for  the  use  of  a  public  institution  of  learning: ;  the  word  ""public'' 
as  used  in  this  connection  being  merely  descriptive  of  the  use  of 
which  the  property  of  said  college  is  applied  and  not  to  the  owner- 
^p  of  said  prc^;>erty.  (See  second  t^ranch  of  syllabus  in  case  of 
Gerke  vs.  Purcell,  25  O.  S.,  229.) 

It  remains  to  be  determined  whether  the  device  in  question, 
being  one  to  or  for  the  use  of  a  public  institution  of  learning  in- 
corporated under  the  laws  of  the  state  of  Kentucky,  is  subject  to 
the  provisions  of  Section  5331  G.  C,  as  above  quoted.  In  other 
words  does  the  provision  of  Section  5332  G.  C,  that  "the  provisions 
of  the  next  preceding  section  (5331  G.  C),  shall  not  apply  to  prop- 
erty *  »  »  embraced  in  a  bequest,  device,  transfer  or  con- 
veyance to  or  for  the  use  of  *  *  *  public  institutions  of  learn- 
ing," timit  the  right  of  a  public  institution  of  learning  to  receive 
property  in  the  manner  set  forth  in  said  statute  and  exempt  from 
the  provisions  of  said  Section  5331  G.  C,  all  public  institutions  of 
leaminsr  within  the  state  of  Ohio,  or  does  said  exemption  apply  to 
property  so  received  by  a  public  institution  of  learning  regardless 
of  whether  the  same  is  within  or  without  the  state. 

In  view  of  the  repeated  use  of  the  words  "to  or  for  the  use  of" 
as  they  appear  in  said  Section  5332  G.  C.,  it  seems  clear  that  the 
phrase  "in  this  state"  modifies  the  word  "institution"  as  found 
next  preceding  said  phrase,  and  that  said  phrase  has  no  relation 
to,  and  in  no  way  modifies  the  word  "institutions"  as  the  same 
appears  in  the  phrase  "to  or  for  the  use  of  *  *  *  public  in- 
stitutions of  learning."  In  other  words  the  aforesaid  exemption 
would  seem  to  apply,  in  so  far  as  the  plain  reading  of  the  statute 
is  concerned,  to  devices  made  to  or  for  the  use  of  public  institutions 
of  learning  without  the  state  as  well  as  to  such  institutions  within 
the  state. 

However,  I  call  your  attention  to  the  holding  of  the  Supreme 
Court  in  the  case  of  Humphrey,  executor  et  al.  vs.  The  State  of 
01tto»  et  al.,  70  O.  S.,  67,  which  I  think  determines  the  answer  to 
the  question. 

Upon  a  careful  consideration  of  the  facts  appearing  in  the 
record  of  that  case  the  court  found  that  by  the  last  will  and  testa- 
ment of  a  person  residing  in  this  state  bequests  were  made  to  cer- 
tain institutions  incorporated  under  the  laws  of  other  states  and 
organized  for  the  purposes  of  purely  public  charity  or  other  ex- 
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clusively  public  purposes,  and  that  said  institutions  were  not  ''in- 
stitutions within  this  state"  within  the  meaningr  of  the  latter  part 
of  Section  2731-1  of  the  Revised  Statutes  (now  Section  5332  of 
the  General  Code) .  Two  questions  were  passed  upon  by  the  court, 
one  of  these  being  "whether  the  legacies  are  taxable/'  As  stated 
by  the  court  at  page  76 : 

"The  words  in  the  exemption  clause,  *to  or  for  the  use  of 
any  institution  in  this  state  for  purposes  of  purely  public 
charity,  or  other  exclusively  public  purposes,'  are  the  subject 
of  the  present  controversy." 

Numerous  authorities  are  cited  by  the  court  in  support  of  its 
conclusion  that : 

"The  exemptions  of  charitable  institutions,  would  relate 
only  to  domestic  institutions  of  that  class,  even  if  the  words 
*in  this  state'  had  been  omitted  from  the  statute.  It  is  not  a 
tax  upon  property,  but  upon  the  right  to  receive  property  and 
have  it  transferred.  Our  statute  does  not  impose  the  tax  upon 
the  property  directly,  because  it  provides  that  'all  administrat- 
ors, executors  and  trustees  »  ♦  »  shall  be  liable  for  all 
such  taxes,  with  lawful  interest,  as  hereinafter  provided.* " 

One  of  the  authorities  cited  by  the  court  was  the  case  of 
Matter  of  Estate  of  Prime,  deceased,  136  N.  Y.,  347.  From  the 
statements  of  fact  in  that  case  it  appeared  that  Prime,  a  resident 
of  the  state  of  New  York,  died  in  the  state  of  New  York  on  April 
7,  1891,  leaving  a  will  disposing  of  real  and  personal  property. 
By  the  terms  of  said  will  certain  legacies  were  left  to  The  Ameri- 
can Board  of  Commissioners  for  Foreign  Missions  and  the  Pres- 
byterian Board  of  Relief  for  Disabled  Ministers.  A  collateral  in- 
heritance tax  was  levied  against  said  legacies  by  the  taxing  au- 
thorities, which  tax  the  legatees  refused  to  pay  and  the  controversy 
finally  reached  the  Court  of  Appeals. 

The  court  quoted  from  the  opinion  of  Andrews,  C.  J. : 

"The  claim  that  the  test  of  liability  of  foreign  corpora- 
tions to  a  legacy  tax  is  the  liability  of  a  domestic  corporation 
of  the  same  character  to  the  payment  of  such  tax,  and  that  if 
one  is  exempt,  the  other  is  exempt  also,  has,  we  think,  no  foun- 
dation. In  both  cases,  the  question  is  the  same:  has  the 
statute  made  the  legacy  taxable?  *  *  *  The  argument  that 
gifts  for  the  promotion  of  charity,  education  and  religion 
should  be  encouraged  and  should  not  be  diminished  by  exac- 
tions of  the  state,  presents  a  moral  and  political  rather  than 
a  judicial  question.  It  is  the  duty  of  courts  in  the  interpretar 
tion  of  statutes,  to  declare  the  law  as  it  is,  and  the  interests  of 
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society  are  best  subserved  by  a  close  adherence  by  courts  to 
what  they  find  to  be  their  plain  meaning,  neither  narrowing 
the  application  on  one  hand,  nor  extending  the  meaning  on  the 
other,  to  meet  a  case  not  specified,  which  may  be  within  the 
reason  of  the  law.  *  *  *  It  is  the  policy  of  society  to  en- 
courage benevolence  an^  charity.  But  it  is  not  the  proper 
function  of  a  state  to  go  outside  its  own  limits  and  devote  its 
resources  to  support  the  cause  of  religion,  education  or  mis- 
sions for  the  benefit  of  mankind  at  large." 

The  court  also  quoted  from  the  opinion  of  the  same  court  of 
appeals  in  the  case  of  Matter  of  Balleis,  144  N.  Y.,  132,  where  the 
Prime  case  was  considered  and  its  principles  unanimously  ap- 
proved, as  follows: 

"A  statute  of  a  state  granting  powers  and  privileges  to 
corporations  must,  in  the  absence  of  plain  indications  to  the 
contrary,  be  held  to  apply  only  to  corporations  created  by  the 
state  and  over  which  it  has  the  power  of  visitation  and  con- 
trol. The  legislature  in  such  cases  is  dealing  with  its  own 
creations,  whose  rights  and  obligations  it  may  limit,  define 
and  control." 

In  .answer  to  the  argument  that  the  conclusion,  above  ex- 
pressed, is  in  conflict  with  that  part  of  Section  2  of  the  bill  of  rights, 
which  provides: 

"*  *  *  and  no  special  privileges,  or  immunities  shall 
ever  be  granted,  that  may  not  be  altered,  revoked,  or  repealed 
by  the  general  assembly." 

and  that  portion  of  the  fourteenth  amendment  to  the  constitution 

of  the  United  States  which  provides : 

"No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  *  *  *  nor  deny  to  any  person  the  equal  protection 
of  the  laws." 

the  court  said : 

"Very  much  that  we  have  already  said  and  quoted,  bears 
upon  the  interposition  of  these  provisions,  and  we  still  fail 
to  see  how  the  statute  under  consideration  discriminates 
against  the  institutions  complaining  here. 

"Section  2  of  the  bill  of  rights  interdicts  the  conferring 
special  privileges  and  immunities  beyond  the  power  of  the 
general  assembly  to  alter,  revoke,  or  repeal.  There  is  nothing 
occult  or  mysterious  about  this  language  in  our  declaration  of 
fundamental  principles. 

"Our  constitution  was  adopted  by  the  people  of  Ohio  as 
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their  charter  of  rights  and  restraints,  and  it  is  not  charged 
with  the  care  of  non-resident  persons  or  corporations ;  and  the 
statute  in  question  creates  no  privileges  or  immunities  in  favor 
of  charitable  institutions  within  the  state,  which  the  general 
assembly  may  not  alter,  revoke,  or  repeal ;  and  surely  it  is 
competent  for  it  to  exempt  the  property  of  institutions,  cor- 
porations, which  it  has  created,  which  property  is  devoted  to 
purely  religious  or  charitable  purposes.  There  are  no  Ohio 
institutions  here  complaining  of  any  discrimination  against 
them. 

"Nor  do  we  see  any  help  for  plaintiff  in  error,  in  the 
fourteenth  amendment  to  our  federal  constitution.  The 
statute  we  are  considering  does  not  abridge  the  privileges  or 
immunities  of  citizens  of  other  states,  nor  does  it  deny  to  any 
person  the  equal  protection  of  the  laws. 

"Within  the  meaning  of  this  clause  a  foreign  corporation 
is  not  a  citizen,  and  cannot  invoke  its  protection.  By  judicial 
construction  of  the  constitution  of  the  United  States  and  the 
federal  judiciary  act,  a  corporation  is  a  citizen  for  the  pur- 
poses of  federal  jurisdiction,  of  the  state  by  which  its  charter 
has  been  granted,  and  this  without  reference  to  the  residence 
of  the  members  or  shareholders  who  compose  the  corporation. 
When  a  corporation  chartered  by  or  created  under  the  laws 
of  a  foreign  state  is  sued  in  a  state  court,  it  may  remove  the 
cause  to  the  circuit  court  of  the  United  States  in  like  manner 
as  a  non-resident  citizen  may,  without  regard  to  residence  of 
its  members  or  shareholders.  But  it  is  a  settled  principle  of 
constitutional  law  that  a  corporation  is  not  a  citizen  within 
the  meaning  of  that  clause  of  the  constitution  of  the  United 
States  which  declares  that  'the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  of  the  sev- 
eral states.'  10  Cyc,  150;  Ducat  vs.  Chicago,  48  111.,  172; 
Tatem  vs.  Wright,  23  N.  J.  Law,  429 ;  Ducat  vs.  Chicago,  10 
Wall.,  410." 

It  will  be  observed  that  the  court  held  that : 

"The  exemptions  of  charitable  institutions  would  relate 
only  to  domestic  institutions  of  that  class,  even  if  the  words 
*in  this  state'  had  been  omitted  from  the  statute." 

While  the  phrase  "to  or  for  the  use  of  *  *  *  public  in- 
stitutions of  learning,"  as  found  in  Section  5332  G.  C,  was  not 
before  the  court  for  interpretation  in  the  case  of  Humphrey  vs. 
State,  supra,  it  is  clear  that  the  reasoning  and  conclusions  of  the 
court  apply  with  equal  force  to  said  phrase. 

Therefore,  under  the  reasoning  of  the  Supreme  Court  in  the 
Humphrey  case  above  referred  to,  I  am  compelled  to  advise  you 


Attorney  General  235 

that  the  devise  in  question  is  taxable  under  the  provisions  of  Sec- 
tion 53S1  G.  C. 

I  do  not  deem  necessary,  in  answering  your  second  question, 
to  quote  the  various  provisions  of  the  statutes  governing  the  col- 
lection of  collateral  inheritance  taxes,  as  found  in  Sections  5335  to 
5348,  both  inclusive,  of  the  General  Code.  Section  5335  G.  C.,  pro- 
vides that  if  such  taxes  are  not  paid  within  one  year  after  the  death 
of  the  decedent  interest  at  the  rate  of  eight  per  cent  shall  thereafter 
be  charged  and  collected  thereon,  and  if  not  paid  at  the  expiration  of 
eighteen  months  after  such  death,  the  prosecuting  attorney  of  the 
county  wherein  said  taxes  remain  unpaid  shall  institute  the  neces- 
sary proceedings  to  collect  the  taxes  in  the  Court  of  Common  Pleas 
of  the  county,  after  first  being  notified  in  writing  by  the  probate 
judge  of  the  county  of  the  non-pajrment  thereof. 

Under  provision  of  Section  5344  G.  C,  the  probate  court  hav- 
ing either  principal  or  auxiliary  jurisdiction  of  the  settlement  of 
the  estate  of  the  decedent,  is  given  jurisdiction  to  hear  and  deter- 
mine all  questions  in  relation  to  such  tax  that  arise,  aflfecting  any 
devise,  legacy  or  inheritance  under  the  subdivision  of  the  chapter 
relating  to  collateral  inheritance  taxes,  subject  to  appeal  as  in  other 
cases,  and  said  statute  makes  it  the  duty  of  the  prosecuting  at- 
torney to  represent  the  interests  of  the  state  in  such  proceedings. 

In  view  of  the  provisions  of  the  statutes,  above  referred  to, 
taken  in  connection  with  the  provision  of  the  latter  part  of  Section 
5331  G.  C,  as  above  quoted,  it  seems  clear  to  my  mind  that  the 
prosecuting  attorney  is  without  authority  in  law  to  settle  claims 
for  collateral  inheritance  taxes  for  a  sum  less  than  the  amount 
taxable  under  the  circumstances  mentioned  in  your  inquiry. 

As  has  been  already  noted,  Section  5344  G.  C,  makes  it  the 
duty  of  the  probate  court  to  determine  in  the  first  instance  all 
questions  that  arise  in  relation  to  said  taxes,  subject  to  appeal  as 
in  other  cases. 

I  am  of  the  opinion,  therefore,  that  your  second  question  must 
be  answered  in  the  negative. 
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Jury  CominiBsioners  Appointed  in  May,  1915,  Are  to  be  Paid  in 
Accordance  With  Provisions  of  Law  in  Effect  at  Time  of  Their 
Appointment.    (Sec.  3007  G.  C,  as  Found  in  103  O.  L.  512). 


No.  1030— (Opinion  Dated  November  17,  1915.) 

Hon.  Charles  E.  Ballard,  Prosecuting  Attorney,  Springfield,  Ohio: 
Dear  Sir — I  have  your  letter  of  November  13,  1915,  submit- 
ting the  following  inquiry: 

"The  two  jury  commissioners  of  Clark  county,  Ohio,  be- 
gan their  duties  as  such  commissioners  in  May,  1915.  How 
should  said  jury  commissioners  be  paid,  under  the  provisions 
of  Section  3007  G.  C.  (105-106  O.  L.  534)  or  under  the  pro- 
visions of  Section  3007  G.  C.  (103  O.  L.  512)  ?" 

In  answer  to  your  foregoing  inquiry  I  must  advise  that  in 
my  opinion  the  only  practical  solution  of  the  difficulty  presented  by 
the  conflicting  provisions  in  the  sections  named  in  your  letter  is  to 
hold  that  said  jury  commissioners  may  be  paid  under  the  pro- 
visions of  the  law  in  force  at  the  date  of  their  appointments,  being 
Section  3007  G.  C.  as  found  in  103  O.  L.,  512. 

The  question  involved  here  was  fully  considered  in  opinion 
No.  1029  to  the  bureau  of  inspection  and  supervision  of  public 
offices,  a  copy  of  which  I  enclose  herewith. 

I  also  desire  to  direct  your  attention  in  this  connection  to  an 
opinion  of  my  predecessor,  Hon.  T.  S.  Hogan,  reported  at  page 
1510  of  the  attorney  general's  reports  for  the  year  1914,  in  which 
opinion  precisely  the  same  question  is  considered  in  reference  to 
the  compensation  to  be  paid  to  members  of  township  boards  of 
education,  and  the  same  conclusion  reached  as  I  announce  in  this 
opinion. 

I  therefore  conclude  that  jury  commissioners,  appointed  in 
May,  1915,  may  be  compensated  for  services  under  the  provisions 
of  Section  3007  as  found  in  103  O.  L.,  512,  until  the  expiration  of 
their  terms  in  May,  1916. 
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14717— Edna  H.  Smith  vs.  The  Nich- 
olas Building  Co.;  certification  of  rec- 
ord for  review  from  Court  of  Appeals 
of  Lucas  County.  Judgment  affirmed. 
Nichols,  C.  J.,  Johnson,  Donahue,  New- 
man. Jones  and  Matthias,  JJ.,  concur. 
Wanamaker,  J.,  dissents.    Per  curiam. 

14792— The  Interurban  Railway  & 
T€rininal  Co.,  et  al.  vs.  The  City  ot 
Cincinnati;  error  to  the  Court  of  Ap- 
Ideals  of  Hamilton  County.  Judgment 
affirmed.  Johnson,  Donahue.  Wana- 
maker.  Jones  and  Matthias.  JJ.,  Con- 
or. Nichols,  C.  J.,  not  participating. 
Opinion. 

14822— The  Ohio  Electric  Railway 
Co.  vs.  Margaret  Weingertner;  error 
'0  the  Court  of  Appeals  of  Hamilton 
County.  Judgment  affirmed.  Nichols, 
C.  J..  Johnson,  Donahue.  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur.   Per  curiam. 

14856— Bert  Williams  et  al.  vs.  A.  P. 
Sandles.  et  al.;  error  to  the  Court  of 
Appeals  of  Franklin  County.  Judgment 
affirmed.  Nichols.  C.  J..  Johnson, 
Wanamaker,  Newman,  Jones  and  Mat- 
'bias.  JJ.,  concur.     Opinion. 


MOTION    DOCKET 

SS85 — Harry  T.  McDorman  vs.  Wil- 
t-am Hai.ard,  et  al.;  motion  for  an 
order  directing  the  Court  of  Appeals  of 
Oreene  County  to  certify  its  record. 
Allowed. 

8937 — Frederick  C.  Kreff  vs.  Nor- 
rcan  C.  Amrhelm  et  al.;  motion  for.  an 
<rder  directing  the  Court  of  Appeals  of 
Lucas  County  to  certify  its  record.  Al" 
lowed. 

S942 — In  re.  Exceptions  of  the  Prose- 
outing  Attorney  in  the  case  of  The 
State  of  Ohio  vs.  William  Jackson; 
motion  for  leave  to  file  a  bill  of  ex- 
ceptions to.  the  judgment  of  the  Court 
of  Common  Pleas  of  Hamilton  County. 
Motion  overruled  for  the  reason  the 
exceptions  to  the  judgment  are  not 
well    taken. 

8951 — M.  J.  Llmbaugh  vs.  The 
Western  Ohio  Railroad  Co.;  motion 
by  plaintiff  to  dispense  with  reproduc- 


tion of  blue  print  exhibit  in  cause  No. 
14990  on  the  general  docket.    Allowed. 

8952 — Thomas  Manning  vs.  Village 
of  Lakewood  et  al.;  motion  by  plaintiff 
for  leave  to  file  printed  record  on  or 
before  December  4,  1915,  in  cause  No. 
15012  on  the  general  docket.    Allowed. 

8953 — Thomas  Manning  vs.  Village 
of  Lakewood  et  al.;  motion  by  defend- 
ants to  dismiss  petition  in  error  in 
cause  No.  15012  on  the  general  docket. 
Overruled. 

8954— Harry  T.  McDorman  vs.  Wil- 
liam Ballard  et  al.;  motion  by  defend- 
ant to  dismiss  petition  In  error  in 
cause  No.  14962  on  the  general  docket. 
Motion  sustained. 


SYLLABI 

No.  14932— David  L.  Carpenter  et  al. 
vs.  The  City  of  Cincinnati,  et  al.     Er- 
ror to  the  Court  of  Appeals  of  Hamil- 
ton County. 
JONES.  J. 

Section  9105,  General  Code,  relating 
to  grants  made  by  municipal  councils 
upon  the  production  of  written  con- 
sents of  owners  of  more  than  one-half 
of  the  feet  front  abutting  on  streets 
or  public  highways,  is  not  In  conflict 
with  Section  1  of  Article  II,  nor  of  any 
other  provision  of  the  present  state 
constitution;  and  it  is,  therefore,  a 
valid  law.  applying  to  all  municlpal- 
ftles  in  the  state,  unless  nullified  by 
the  adoption  of  additional  laws  or  char' 
ter,  under  the  provisions  of  Sections  2 
or  7,  Article  XVIII  of  the  State  Con- 
stitution. 

Judgment  of  the  Court  of  Appeals  re* 
versed  and  that  of  the  Superior  Court 
of  Cincinnati  affirmed. 

Nichols,  C.  J.,  Johnson  and  Newman* 
cvoncur.  Wanamaker  and  Donahue, 
JJ.,  d!ssent. 


No.  14705— The  State  of  Ohio  ex  rel, 
James  M.  Bailey  et  al.  vs.  Arthur  A. 
George  et  al.     Error  to  the  Court  of 
Appeals  of  Muskingum  County. 
WANAMAKER,  J. 

1.   Tiie  plain  purpose  of  the  munici- 
pal home-rule  amendment  adopted  in 
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September,  1912,  is  to  provide  home 
rule  for  cities  which  obviously  includes 
the  selection  of  its  own  municipal  offi- 
cers, by  the  people  of  the  municipality 
or  oth€r  duly  authorized  municipal  of- 
ficers. 

2.  Statutes  passed  pursuant  to  such 
home-rule  amendment  should  be  lib- 
erally construed  so  as  to  effect  the 
piam  purpose  of  such  amendment. 

3,  Under  Section  486-19,  General 
Code,  (103  O.  L.,  708),  commonly 
kno\^n  as  the  civil  service  act,  the 
sixty-day  limitation  does  not  terminate 
th«  right  of  the  mayor  to  appoint  a 
municipal  civil  service  commission. 
The  purpose  of  thereafter  conferring 
the  power  upon  the  state  civil  service 
commission  is  merely  to  enforce  the 
appointments  of  such  municipal  com- 
misiou,  and  failure  to  act  upon  the 
part  of  the  state  civil  service  commis- 
sion leaves  the  power  still  in  the 
hands  of  the  mayor  after  such  sixty- 
day  per.od.    Judgment  affirmed. 

Nichols,  C.  J.,  Johnson  and  Donahue, 
J  J.,   concur. 


No.  14717— Edna  H.  Smith  vs.  The 
Nicholas  Building  Company.  Error  to 
the  Court  of  Appeals  of  Lucas  County. 
NEWMAN,  J. 

A  wife  has  no  right  of  action  against 
a  person  for  the  loss  of  the  consortium 
of  her  husband  caused  by  personal  in- 
juries sustained  by  him  through  the 
negligence  of  such  person.  Judgment 
affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Jones  and  Matthias,  JJ.,  concur.  Wan- 
amaker  J.,  dissents. 


No.  14792 — The  Interurban   Railway 
&  Terminal  Co.  et  al.  vs.  The  City  of 
Cincinnati.    Error  to  the  Court  of  Ap- 
peals of  Hamilton  County. 
JOHNSON,  J. 

An    ordinance   passed    by   a   village 


council,  granting  a  franchise  to  aa  in- 
terurban railway  company  to  construct 
its  line  through  the  village,  contained 
the  following  provision:  "Should  the 
VI '.age  of  Fieasant  Ridge  be  annexed 
to  the  City  of  Cincinnati,  the  rate  of 
tare  charged  for  a  ride  in  either  direo- 
ticu  between  any  point  in  said  village 
and  the  Cincinnati  terminus  shall  not 
exceed  five  cents."  The  company 
thereafter  duly  accepted  the  franchise, 
and  constructed  and  maintained  and 
operated  its  line  thereunder.  Subse- 
quently the  village  was  annexed  to  the 
city.  Held:  The  acceptance  of  the 
grant  by  the  company  constituted  a 
binding  contract  between  the  parties 
As  long  as  the  company  retains  th% 
f ranch  se  and  operates  its  road  there- 
under, its  terms  must  control.  Judg- 
ment affirmed. 

Donahue,  Wanamaker,  Jones  and 
Matthias,  J.,  Concur.  Nicholas,  C.  J. 
not  participating. 


No.    14903— The    State    of   Ohio    vs. 
James  H.  Lathrop.    Error  to  the  Court 
of  Appeals  of  I^cas  County. 
NICHOLS,  C.  J. 

Construing  Section  Ic  of  Article  II. 
with  Section  16  of  Article  II  of  the 
i..onstituiion,  in  so  far  as  both  sectiouii 
relate  to  the  time  from  which  an  act 
of  the  general  assembly  shall  operate, 
laws  providing  for  tax  levies,  appro- 
priations for  current  expenses  of  the 
state  government  and  state  institu- 
tions, and  emergency  laws,  as  defined 
in  Section  Id  of  Article  II  of  the  Con- 
stitution, go  in  to  immediate  effect 
when  aproved  by  the  Governor.  All 
other  acts  go  into  effect  ninety  days 
after  the  same  have  been  filed  with 
the  Secretary  of  State,  regardless  of 
the  date  of  approval  by  the  Governor. 
Judgment  reversed. 

Johnson,  Donahue,  Wanamaker. 
Newman,  Jones  and  Matthias.  JJ.. 
concur. 
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The  Miami  Trailer  Company,  Troy, 
$2.5,000;  manufacturing  and  dealing  in 
trailers,  vehicles  and  autos.  Linus 
Q.  iiildebrand.  Marie  W.  Jolley,  Doro- 
thy Rebholz,  W.  P.  Jolley. 

The  Motor  Engineering  Company, 
OteTeland;  dealing  in  all  kinda  of  ma- 
rJiinery.  $30,000.  Clifford  S.  Goby, 
Chas.  R.  Syme.  H.  Hill.  Wm.  G.  Rad- 
cHffe.  Wm.  H.  Millikan. 

The  Riyerside  Greenhouse  Com- 
Mny,  West  Park,  |35,000;  Peter 
Barthelman,  Henry  Barthelman,  W.  L. 
Barthelman,  Henry  G.  Reitz,  F.  W. 
Reitx,  John  C.  Reitz,  Arthur  Hutt. 

The  Smith  Chicle  Company,  Youngs- 
lowD,  $25,000;  chewing  gum  business. 
Amos  L.  Smith,  Edgar  E.  Enney,  Murl 
N.  Schaeffer,  James  W.  Wild,  Sarah 
J.  Wild. 

The  Cleveland  Cartage  Company. 
Clereland,  $10,000;  moving  and  haul- 
ing property.  W.  T.  HoUiday,  Wm.  A. 
McAffee,  M.  K.  Davey,  R.  P.  Cunning- 
ham, Chas.  M.  Buss. 

The  Champion  Carbon  Manufactur- 
ing Company,  Loveland,  $30,000;  man- 
olacture  and  sale  of  carbon.  Max  H. 
Thomauer,  Jas.  E.  Peavey,  Flora  H. 
Thumauer,  Chas.  Shohl,  Walter  M. 
Shohl. 

The  Miners'  Co-operative  Supply 
Tompany,  Rossville,  $15,000;  general 
irtore.  S.  W.  McDowell.  A.  L.  Everitt, 
r.  R.  Erwine.  Geo.  E.  McClelland,  Geo. 
M.  Goodin. 

The  Federal  Realty  &  Improvement 
Company,  Columbus,  125.000;  real  es- 
tate. H.  B.  Walker,  A.  D.  Potter,  H. 
D.  Brown,  M.  N.  Wagner,  Jas.  T.  Gal- 
loway. 

The  London  Petroleum  Co.,  Youngs- 
tovn.  $25,000.  James  E.  Nevin,  K.  S. 
Nevin,  E.  A.  Bloom,  H.  G.  Bye  and  E. 
Boyd. 

The  Hippodrome  Realty  Co.,  Cleve- 
lanu.  $10.0\;0.  Joseph  Bornstein.  Sam- 
oel  S.  Kest,  J.  W.  Morgensern,  Lorene 
C.  Law,  Ella  Jacobs. 

The  Porter-Inman  Co.,  Springfield, 
SlO.eOO.     Dealing  in   oils,   gases   ,and 


petroleum  products.  Richard  E.  Por- 
ter, Wm.  S.  Inman.  Rudolph  KaufFman, 
Jam       U    M alone,  Linus  Zeluff. 

The  Woodlawn  Improvement  Co., 
Chagrin  Falls,  $25,000;  real  estate.  F. 
1 .  Shu  maker,  S.  P.  Harris.  J.  W. 
Stoneman,  A.  C.  Brewster,  H.  D. 
lenny,  A.  H.  Church,  M.  F.  Brewster. 

The  .>all  Syndicate  Co.,  Canton. 
$100,010;  dealing  both  wholesale  and 
retal.  in  all  kinds  of  merchandise. 
Frank  J.  Hall.  Harry  A.  Ball,  Wm.  F. 
Diiion,  M.  L.  McCann,  Jos.  M.  Blake. 

The  WizaVd  Sales  Company,  Colum- 
bus, $10,000:  dealing  in  merchandise 
of  every  kind  and  character.  W.  A. 
Marsh,  A.  J.  France,  R.  J.  Odell,  J.  L. 
Read,  E.  C.  Morton. 

The  Zymo-Magnetic  Water  Com- 
pany, Columbus,  $20,000;  bottling  and 
marketing  water  for  medicinal  and 
beverage  purposes.  Albert  T.  Bun- 
gardner,  Guy  H.  Woodrow.  Hugh  S. 
Rutler.  John  A.  Jones,  Floyd  Glass. 

Starlight  Tea  Company,  Cleveland, 
$10,000;  tea,  coffee  and  general  groc- 
ery bupin€?s.  J.  Gold.  M.  Kanner. 
Jacob  Stacel,  Alex  Schneider,  Isidor 
Stiel. 

Spencer  Realty  Company.  Toledo, 
$10.t-0:  insurance.  Frank  Grills,  W. 
T.  Hoffman.  F.  W.  Fox,  E.  A.  Dohing. 
D.   D.   Delzell. 

Roy-Cliff  Marble  Comiiany,  Cleve- 
land, $12,500:  dealing  in  marble  and 
other  building  pun  oseF.  Arthur  May, 
H.  Cowell.  W.  A.  Kollie.  L.  G.  Yeaw, 
John    B.    DeHamel. 

McGrew  Farm  Company,  Canton. 
15,000;  owning  and  operating  a  farm 
or  farms,  dairy  or  dairies.  Wm.  L. 
Davis,  Annie  E.  Walter,  Mary  M. 
Davis.  Helen  M.  Hoover,  James  G. 
Patrick. 

Kloich  Products  Company,  Cincin- 
nati, 10,000;  dealing  in  food  products. 
Wm.  J.  McCauIey,  W.  C.  Mardorf.  E. 
A.  Mardoff.  R.  E.  Donovan,  Chas. 
Paver. 

Hays  Tailoring  Company,  Cleveland, 
$10,000;  retail  and  wholesale  tailoring 
business.    Wm.   A.   Hays,   Lily  Hays, 
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riias.  Hays,  Matilda  Hays,  Marie  Mc- 
Mahon. 

The  Golf  Land  Company,  Warren, 
ro.OOO;  real  estate.  W.  H.  B.  Ward, 
Chas.  S.  Thomas,  D.  W.  Kerr,  W.  J. 
Masters,   D.   E.   Hoover. 

The  Fraternal  Building  Company, 
Cleveland;  real  estate,  |75,000  A. 
1  €  wen  thai.  M.  A.  Sloan,  M.  C.  Frank, 
Max  E.  Meisel,  J.  Saplaskly. 

E.  A.  Klocker,  Lynchburg,  $5000, 
dry  goods,  notions,  general  merchan- 
dise. Oliver  G.  Bailey,  B.  C.  Spencer, 
Leo  B.  Meyer,  Elmer  W.  Backus,  C. 
VV.  Tieman. 

Model  Foundry  &  Machine  Co.,  Find- 
lay,  $25,000.  Anderson  C.  Heck,  Jos. 
J.  Kwis,  Paul  Reissig,  Arthur  J.  Hosier 
and  Richard  Gohlke. 

Leonape  Castel  Co..  Delaware,  $10,- 
000;  erecting  a  Knights  of  Pythias 
Lodge  room  and  business  block. 
Charles  G.  Rose,  W.  A.  Butche,  F.  R. 
Conklln.  H.  T.  Jayner,  H.  E.  Martin. 

The  Special  Delivery  Co.,  Cleveland, 
$10,000;  delivery  of  packages  and  per- 
sonal property  Wm.  P.  Atkinson,  R. 
D.  Mitchener,  R.  M.  Zimmerman,  Eu- 
gene Quigley.  H.  A.  Cummings. 

The  Horton  Co.,  Cleveland,  $25,000; 
manufacturing  and  dealing  in  ajato  tops 
and  accessories.  Geo.  W.  Scott.  W. 
R,  Horton,  Geo.  R.  Agate,  H.  C.  Tem- 
ple, Palmer  C.  Slocum. 

New  Vienna  Bank,  New  Vienna,  $60.- 
000;  commercial  bank  business.  W. 
A.  Polk,  F.  W.  Hadley,  John  W.  Mat- 
thews, Alf.  Clark,  B.  F.  Penn,  J.  W. 
Penn. 

Bazley-T^ttko  Poultry  Co.,  Cleveland. 
$10,000.  Frederick  W.  Bazley,  Jacob 
T^ttko,  G.  W.  Pease,  H.  M.  Farnsworth, 
S.  G.  Taylor. 

American-Elyria  Amusement  Co.. 
Elyria,  $11,000.  R.  J.  Morris,  L.  B. 
Fauver.  F.  L.  Hamel,  R.  H.  Rice,  I^e 
Stroup. 

Piqua  Press  Publishing  Co..  Piqua. 
$15,000;  publishing,  a  Democratic  dailv. 
J.  A.  Lloyd,  Will  J.  Prince.  Sr.,  A.  W. 
Burton,  Will  J.  Prince,  Jr.,  James  M. 
Hennessey. 


Urbana  Packing  Co.,  Urbana,  $50,- 
000  to  $100,000. 

Modern  Building  Company,  Cleve- 
land, $10,000;  real  estate  business.  A. 
Mestetzko,  N.  Dobkin,  Clara  Dobkin. 
Ida  Welensky,  Max  Morrison. 

Cut  Rate  Shoe  Company,  Youngs- 
town,  $5000.  Ignace  Schwartz,  Harry 
Reiss,  Karl  Greenfield.  B.  Teitelbaum. 
M.  Goldstein. 

Catch-all  Fly  Trap  Company,  Cleve- 
land, $10,000.  H.  G.  Scrivens.  Lulu  M. 
Scrivens,  C.  B.  Stannard,  Annette  B. 
Stannard,  W.  W.  Elliott. 

Erie  Produce  Company,  Cleveland. 
$10,000:  dealing  in  butter,  eggs,  cheese 
and  other  produce  and  articles  of  food. 
Norton  McGiffln,  Wm.  H.  Marlatt,  F. 
H.  Pelton,  T.  B.  Bolton,  F.  W^.  Tread- 
way. 

Buckeye  Motor  Sales  Company. 
Zanesville,  $20,000.  F.  B.  Allen,  G.  W. 
Appleman,  S.  E.  Appleman,  B.  J.  Apple' 
man,  B.  W.  Kelly. 

Cleveland  Grand  Opera,  Cleveland. 
$10,000.  Wm.  E.  Wall,  Dudley  S. 
Blossom,  Adolph  Llesegane,  G.  Little- 
dale  Roberts,  C.  S.  Butler. 

J.  D.  Deutsch  Company,  Cleveland. 
$10,000;  undertaking  business.  Sam  S. 
Deutsch,  Sali  Deutsch,  Rose  Deutsch, 
Jos.  L.  Stern,  Wm.  Deutsch. 

Youngstown  Flint  Hill  Realty  Com 
pany,  Youngstown,  Ohio,  $30,000.  San 
Malkin,  Saul  Kounin,  Benj.  Brisker. 
Moses  Garber,  Aaron  Garber. 

Farmers  Fertilizer  Company,  Colum- 
bus, $500,000.  Chas.  S.  Pierce,  Y.  G. 
Yost,  C.  A.  Howell,  C.  Lowensohn,  S. 
M.  Wamett. 

Increases. 

The  Sterling  Brass  Company,  Cleve- 
land;  $35,000  to  $100,000. 

The  Haldy-Merkel  Shoe  Company, 
Cincinnati;  $10,000  to  $15,000. 

The  Mutual  Motor  Stores  Co.,  Cleve- 
land. $50.C0o  to  $200,000. 

The  Citizens  Sand  &  Gravel  Com- 
pany. Tokdo,  $10,000  to  $45,000. 

Decreases. 
Vroonian-Fehn  Printing  Co.,  Toledo. 
$5,000    to   $15,000. 
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No.  584— In  the  Matter  of  the  Joint  An>licaticm  of  The  Sidney 
Electrk  Company,  The  Standard  Power  and  Equipment  Com- 
pany, The  Western  Ohio  Railway  Company  and  The  Western 
(Mo  Raiboad  Company  for  Authority  to  Sdl  and  C<mvey  Prop- 
erty.   Prayer  Granted. 


(October  14,  1915.) 

The  Sidney  Electric  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  and 
engaged  in  the  business  of  generating  and  supplying  electricity  for 
heat,  light,  i>ower  and  other  purposes  in  the  City  of  Sidney,  Shelby 
County,  Ohio,  The  Standard  Power  and  Equipment  Company,  a 
corporation  duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Ohio  and  similarly  engaged  in  said  city  of  Sid- 
nqr  and  vicinity,  and  The  Western  Ohio  Railway  Company  and 
The  Western  Ohio  Railroad  Company,  corporations  duly  organized 
and  existing  under  the  laws  of  the  state  of  Ohio  and  beneficially  in- 
terested in  said  The  Standard  Power  and  Equipment  Company, 
having,  on  the  fourteenth  day  of  August,  1915,  filed  their  joint  ap- 
plication asking  for  the  consent  to  and  approval,  by  this  commis- 
sion, of  the  sale  and  conveyance  by  said  The  Standard  Power  and 
Equipment  Company,  The  Western  Ohio  Railway  Company  and  the 
Western  Ohio  Railroad  Company  of  all  the  property,  rights  and 
franchises  of  said  The  Standard  Power  and  Equipment  Company 
connected  with  its  light  and  power  business  to  said  The  Sidney 
Electric  Company,  and  the  purchase  and  acquisition  thereof  by  said 
The  Sidney  Electric  Company,  and  the  time  for  hearing  said  matter 
having  been  fixed  for  Thursday,  September  ninth,  1915,  <it  nine 
o'dock  a.  m«,  and  due  notice  of  the  time  and  place  of  said  hearing 
having  been  given,  and  having  been  heard  on  said  day  and  the  fur- 
ther consideration  thereof  continued  from  day  to  day,  the  same 
came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  service  furnished  the  public  will  be  improved 
thoeby  and  that  the  public  will  be  furnished  adequate  service  for 
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a  reasonable  and  just  rate  or  charge  thereof,  the  commission  is 
satisfied  that  its  consent  and  authority  for  the  purchase  and  f-a]e 
and  conveyance  of  said  property  and  assets  should  be  granted.  It 
is,  therefore, 

Ordered,  That  said  The  Standard  Power  and  Equipment  Ck)m- 
pany.  The  Western  Ohio  Railway  Company  and  The  Western  Ohio 
Railroad  Company  be,  and  they  are  hereby  authorized  to  sell  and 
convey  to  said  The  Sidney  Electric  Company  all  of  the  property, 
rights  and  assets  of  said  The  Standard  Power  and  Equipment 
Company  employed  and  used  for  and  in  connection  with  said  The 
Standard  Power  and  Equipment  Company's  light  and  power  busi- 
ness in  and  about  the  city  of  Sidney,  Ohio,  which  said  property  and 
assets  are  more  fully  described  and  enumerated  in  a  certain  con- 
tract or  bill  of  sale  attached  to  and  filed  with  the  petition  herein 
and  marked  for  identification  Exhibit  "A,**  which  said  Exhibit 
"A**  hereby  is  made  a  part  of  this  order  by  reference;  and  said 
The  Sidney  Electric  Company  hereby  is  authorized  to  purchase  and 
acquire  said  property  and  assets.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  The  Public  Utilities  Commission  of  Ohio,  of 
any  increase  in  rates  nor  diminution  of  service  in  the  territory  now 
served  by  said  companies.    It  is  further 

Ordered,  That  said  The  Standard  Power  and  Equipment  Com- 
pany and  said  The  Sidney  Electric  Company  forthwith  file  with 
this  commission  schedules  providing  for  their  respective  with- 
drawal from  and  inauguration  of  service  in  the  territory  now 
served  by  said  property,  and  that  the  authority  herein  granted 
may  be  exercised  from  and  after  the  date  of  such  filing  of  said 
schedules.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated,  nor  shall  anjrthing  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or  suf- 
ficient. 
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No.  626— In  the  Matter  of  the  Application  of  The  Ohio  Service 
Company  for  Authority  to  Issne  Its  Three  Year  Six  Per  Cent 
Omyertibie  Trust  Notes  in  the  Amount  of  Eighty-eight  Thou- 
sand Ddlars  ($88,000.00)  and  Its  Capital  Stock  in  the  Amount 
•f  Twelve  Thousand  Seven  Hundred  Dollars  ($12,700.00). 
Prayer  Granted. 


(November  17,  1916.) 

The  Ohio  Service  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  hav- 
ing, on  the  fifth  day  of  October,  1915,  filed  its  application  asking 
for  the  consent  and  authority  of  the  commission  to  the  issue  of 
its  three  year  six  per  cent  convertible  notes  of  the  principal  sum 
of  eighty-eight  thousand  dollars,  and  its  common  capital  stock  of 
the  par  value  of  twelve  thousand,  seven  hundred  dollars,  the  pro- 
ceeds arising:  from  the  sale  of  said  capital  stock  and  eighty-two 
thousand  dollars,  principal  sum,  of  said  notes  to  be  used  to  reim- 
burse applicant's  treasury  for  moneys  expended  from  income,  dur- 
ing the  period  January  first,  1915,  to  September  first,  1915,  for 
the  construction  of  additions,  extensions  and  improvements  to  its 
plants  and  facilities  and  the  sum  of  four  thousand  dollars,  initial 
cash  payment,  for  the  property  by  it  acquired  with  the  consent  and 
approval  of  this  commission  as  evidenced  by  the  order,  made  and 
entered  July  eighth,  1915,  in  the  proceeding  entitled,  "In  the  mat- 
ter of  the  joint  application  of  The  Strasburg  Electric  Company  for 
pennission  to  sell,  and  The  Ohio  Service  Company  for  permission 
to  purchase  the  electric  lighting  plant  at  Strasburg,  Tuscarawas 
county,  Ohio,"  and  numbered  No.  552,  and  six  thousand  dollars, 
principal  sum,  of  said  notes,  to  be  delivered  in  final  payment  for 
said  property  so  acquired  as  aforesaid ;  and  the  time  for  hearing 
said  matter  having  been  fixed  for  Wednesday,  October  twentieth, 
1915,  at  one-thirty  o'clock  p.  m.,  and  due  notice  of  the  time  and 
place  of  said  hearing  having  been  given,  and  having  been  heard  on 
said  day  and  the  further  consideration  thereof  continued  from 
day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  said  notes  and  capital  stock  are  to  be  issued  for 
the  purpose  of  reimbursing  applicant's  treasury  for  moneys  here- 
tofore, to-wit:  since  January  first,  1915,  actually  expended  from 
income  for  the  construction,  completion,  extension  and  improve^ 
ment  of  applicant's  facilities,  and  for  the  acquisition  of  property 
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to  be  used  and  useful  for  the  prosecution  of  applicants  corporate 
purposes,  the  commission  is  satisfied  that  the  prayer  of  said  ap- 
plicant should  be  granted.    It  is,  therefore, 

Obdebed,  That  said  Th6  Ohio  Service  Company  be,  and  it 
hereby  is  authorized  to  issue  its  three  year,  six  per  cent  convertible 
trust  notes  of  the  principal  sum  of  eighty-eight  thousand  dollars 
($88,000.00)  and  its  common  capital  stock  of  the  par  value  of 
twelve  thousand,  seven  hundred  dollars  ($12,700.00) ,  and  that 
eighty-two  thousand  dollars  ($82,000.00),  principal  sum,  of  said 
notes  and  said  capital  stock  be  sold  for  the  highest  prices  obtain- 
able but  for  not  less  than  eighty-eight  and  one-half  (88V^)  per- 
centum  of  the  par  value  of  said  notes  and  not  less  than  eighty 
(80)  percentum  of  the  par  value  of  said  stock,  it  being  the  opinion 
and  finding  of  the  commission  that  the  issue  of  all  of  said  notes 
and  stock  and  the  money  to  be  secured  by  the  sale  of  said  stock 
and  a  portion  of  said  notes  are  reasonably  required  for  the  proper 
purposes  of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
and  capital  stock,  and  said  notes  of  the  principal  sum  of  six  thou- 
sand dollars  be,  by  said  The  Ohio  Service  Company,  devoted  to  and 
used  for  the  following  purposes,  and  no  others,  to-wit : 

Four  thousand  dollars  of  the  proceeds  of  said  capital  stock  to 
reimburse  applicant's  income  for  the  initial  cash  payment  made 
upon  the  consideration  for  the  property  of  The  Strasburg  Electric 
Company,  the  purchase  and  acquisition  of  which,  by  applicant,  was 
consented  to  and  authorized  by  order  made  and  entered  July  eighth, 
1915,  in  said  proceedings  No.  552,  entitled  as  aforesaid. 

The  balance  of  the  proceeds  of  said  capital  stock  and  the  pro- 
ceeds of  said  notes  of  the  principal  sum  of  $82,000.00  to  be  used 
for  the  reimbursement  of  applicant's  treasury  for  the  sum  of  $78,- 
730.23  expended  from  income  for  the  construction  of  additions, 
extensions  and  improvements  to  its  facilities,  January  first,  1916, 
to  September  first,  1915,  as  more  fully  set  out  in  a  detailed  state- 
ment attached  to  the  application  and  marked  ^'Exhibit  B,"  which 
said  "Exhibit  B"  hereby  is  made  a  part  of  this  order  by  reference. 

Six  thousand  dollars,  principal  sum,  of  said  notes  to  be  trans- 
ferred and  delivered  in  full  and  final  payment  of  the  balance  of  the 
consideration  for  the  property  of  said  The  Strasburg  Electric  Com- 
pany, acquired  as  aforesaid.    It  is  further 

Ordered,  That  said  The  Ohio  Service  Company  make  verified 
report  to  this  commission  of  the  issue  and  disposition  of  said  notes 
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and  capital  stock  pursuant  to  the  terms  and  conditions  of  this  or- 
der, detailing  the  purposes  for  which  issued  and,  where  sold,  the 
terms  and  conditions  of  sale  and  amounts  realized  therefrom,  and 
the  purposes  for  which  such  proceeds  were  expended.  It  is  further 
Obdebed,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  a  portion  of  said  notes  and  capital 
stock  herein  are  authorized  to  be  issued,  as  an  acquiescence  in  the 
values  placed  upon  said  property  by  said  companies,  nor  as  an  ap- 
proval of  the  consideration  stipulated;  nor  shall  anything  herein 
be  construed  as  an  approval  by  the  commission  of  the  rates  now 
charged  for  service  by  said  companies  at  any  of  their  stations,  or 
in  any  municipality,  or  elsewhere,  nor  as  a  finding  by  the  com- 
mission that  said  rates  are  reasonable  and  not  excessive  and  not 
discriminatory,  or  that  the  service  of  said  companies  at  any  of 
their  stations,  or  in  any  municipality,  or  elsewhere,  is  adequate, 
eflScient  or  sufficient. 

No.  610 — ^The  Ohio  Electric  Railway  Company,  Complainant,  vs. 
The  Natimial  Cash  Register  Company,  Defendant. 


(November  19,  1915.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  having  its  principal  place  of  business  and  office  at  Cincin- 
nati, Hamilton  county,  Ohio,  having,  on  the  thirteenth  day  of  Sep- 
tember, 1915,  filed  its  application  asking  that  it  be  permitted  to 
operate  its  cars  over  and  across  the  industrial  tracks  hereinafter 
specified  without  first  causing  its  cars  to  stop  or  an  employe  to  go 
ahead  of  same,  and  asking  that  the  commission  prescribe  such 
duties  upon  the  defendant  for  the  protection  of  the  public  as  might 
be  just  and  reasonable  under  the  circumstances,  and  the  commis- 
sion having,  upon  the  filing  of  said  application,  assigned  the  same 
for  hearing  on  the  twenty-eighth  day  of  October,  1915,  and  due 
notice  of  the  time  and  place  of  said  hearing  having  been  given,  and 
having  been  heard  on  said  day  and  the  further  consideration  there- 
of continued  from  day  to  day,  the  same  came  on  this  day  for  final 
consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  by 
agreement  of  the  parties  hereto,  it  is,  therefore, 

Ordered,  (1)    That  the  application  of  the  complainant  for  re- 
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lief  relative  to  said  crossings  be  granted  in  part,  said  crossings  be- 
ing marked  "Exhibit  A"  and  being  described  in  said  application  as 
follows : 

One  of  said  tracks  being  situated  at  a  point  two  hundred 
feet  south  of  the  intersection  of  E  street  and  South  Main 
street  in  the  city  of  Dayton,  Ohio;  and  the  other  one  of  said 
tracks  being  situated  two  hundred  feet  north  of  said  inter- 
section; the  exact  location  of  said  tracks  being  more  fully 
shown  on  the  blue  print  plat  thereto  attached  marked  "A.' 
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(2)  That  the  complainant,  The  Ohio  Electric  Railway  Com- 
pany, be  and  is  hereby  permitted  to  cross  the  foregoing  crossings 
without  first  causing  an  employe  to  go  ahead  of  same,  but  said  The 
Ohio  Electric  Railway  Company  is  ordered  to  stop  its  cars  before 
crossing  said  tracks  and  while  crossing  to  operate  at  not  more  than 
ten  (10)  miles  per  hour. 

The  defendant,  The  National  Cash  Register  Comi)any,  or  its 
successors  or  assigns,  is  ordered  to  require  its  employees  when 
using  said  tracks  to  cause  its  cars  to  stop  and  an  employe  to  go 
ahead  of  same  and  flag  said  crossing,  and  such  employe  shall  have 
full  charge  and  direction  of  the  crossing  while  defendant  is  using 
the  same. 

(3)  The  foregoing  order  shall  become  effective  on  and  after 
November  thirtieth,  1915. 

No.  585— In  the  Matter  of  the  Application  of  The  Sidney  Electric 
Company  for  Consent  and  Authority  to  Issue  $85,000.00  First 
Mortgage,  Six  Per  Cent  Gold  Bonds.    Pray»  Granted. 


(November  22,  1915.) 

The  Sidney  Electric  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio, 
having,  on  the  fourteenth  day  of  April,  1915,  filed  its  application 
asking  for  the  consent  and  authority  of  the  commission  to  the  issue 
of  its  first  mortgage  six  i>er  cent  gold  bonds  of  the  total  principal 
sum  of  eighty-five  thousand  dollars,  the  proceeds  thereof  to  be  used 
to  pay  the  consideration  for  the  property  of  The  Standard  Power 
and  Equipment  Company,  the  purchase  and  acquisition  of  which 
was  consented  to  and  authorized  by  order,  duly  made  and  entered 
in  the  proceeding  entitled,  'In  the  matter  of  the  joint  application 
of  The  Sidney  Electric  Company,  The  Standard  Power  and  Ekjuip- 
ment  Company,  The  Western  Ohio  Railway  Company  and  The 
Western  Ohio  Railroad  Company,  for  authority  to  sell  and  convey 
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im>pefty''  and  numbered  No.  584,  $30,000.00 ;  for  the  transforma- 
tion of  said  property  to  provide  for  the  use  of  current  of  twenty- 
five  cycle  frequency  instead  of  sixty  cycle  frequency,  $37,000.00; 
to  chancre  the  motors  of  customers,  or  its  own  apparatus  furnish- 
ing power  customers,  to  provide  for  the  use  of  said  changed  cur- 
rent, $7,300.00;  the  construction  of  certain  additions  and  exten- 
sions, $3,853.76 ;  changing  transformers,  $4,000.00 ;  the  reimburse- 
ment of  applicant's  treasury  for  moneys  expended  from  income  for 
the  construction  of  additions,  extensions  and  improvements  June 
first  to  thirteenth,  1915,  $2,826.09,  and  credit  for  new  improve- 
ments and  extensions  under  a  partial  reimbursement  of  appli- 
cant's treasury  for  expenditures  from  income  for  additions,  ex- 
tensions and  improvements  authorized  by  this  commission  by 
order  in  the  proceedings  numbered  No.  366,  and  said  application 
having  asked  for  authority,  pending  the  sale  of  said  bonds,  to 
pledge  the  same  on  a  basis  of  fifty  percentum  of  the  par  value 
thereof,  using  the  money  so  secured  for  the  payment  of  said  items 
as  they  become  due,  and  the  time  for  hearing  said  matter  having 
been  fixed  for  Thursday,  September  ninth,  1915,  at  nine  o'clock  a. 
m.,  and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  having  been  heard  on  said  day  and  the  further 
consideration  thereof  continued  from  day  to  day,  and  said  appli- 
cant having,  on  the  twentieth  day  of  November,  1915,  filed  its 
amended  and  supplemental  application  herein,  asking  for  consent 
and  authority  to  issue  and  sell,  at  par,  its  said  bonds  of  the  total 
principal  sum  of  ninety  thousand  dollars,  the  proceeds  thereof  to 
be  used  for  the  payment  of  eighty-five  percentum  of  the  total  cost 
or  amount  of  the  following  items,  said  bonds  being  issuable  only 
to  the  extent  of  eighty-five  per  cent  of  the  value  of  new  property 
and  improvements  to  applicant's  plant,  the  consideration  for  the 
property  of  said  The  Standard  Power  and  Equipment  Company, 
the  reimbursement  of  its  treasury  for  expenditures  from  income 
for  additions  and  extensions,  June  first  to  October  thirty-first, 
1915,  the  payment  for  the  property  to  be  acquired  under  a  con- 
tract with  The  Albert  Emanuel  Company  covering  the  transforma- 
tion of  the  system  of  The  Standard  Power  and  Equipment  Com* 
pany,  replacing  customers'  motors  and  changing  transformers  to 
meet  change  in  current,  credit  for  new  improvements  and  exten- 
sions under  said  Order  No.  366,  and  the  construction  of  additions, 
extensions  and  improvements  to  applicant's  facilities,  upon  which 
hearing  was  thereupon  had,  said  matter  came  on  this  day  for  final 
consideration. 
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After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  proceeds  of  said  bonds  are  to  be  used  for  the 
acquisition  of  property,  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  the  construction  of  additions, 
extensions  and  improvements  to  its  facilities  and  the  reimburse- 
ment of  its  treasury  for  moneys  heretofore,  to-wit :  since  the  first 
day  of  June,  1915,  actually  expended  from  income  for  the  construc- 
tion of  additions,  extensions  and  improvements  to  its  facilities, 
the  commission  is  satisfied  that  the  prayer  of  said  application,  as 
supplemented  and  amended,  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Sidney  Electric  Company  be,  and  it 
hereby  is  authorized  to  issue  its  first  mortgage,  six  per  cent  gold 
bonds  of  the  total  principal  sum  of  ninety  thousand  dollars  ($90,- 
000.00),  and  that  said  bonds  be  sold  for  the  highest  price  obtain- 
able but  for  not  less  than  the  par  value  thereof,  it  being  the  opinion 
and  finding  of  the  commission  that  the  money  to  be  secured  by  the 
issue  of  said  bonds  is  reasonably  required  for  the  proper  purposes 
of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  be,  by  said  The  Sidney  Electric  Company,  devoted  to  and 
used  for  the  following  purposes,  and  no  others,  to-wit : 

The  payment  of  eighty-five  (85)  percentum  of  the  total  amount 
of  the  several  items  hereinafter  set  forth. 

Eighty-five  percentum  of  the  consideration  for 
the  property  to  be  acquired  under  authority  of  the 
order  made  and  entered  in  the  proceeding  entitled, 
"In  the  matter  of  the  joint  application  of  'flie  Sidney 
Electric  Company,  The  Standard  Power  and  Equip- 
ment Company,  The  Western  Ohio  Railway  Com- 
pany and  The  Western  Ohio  Railroad  Company  for 
authority  to  sell  and  convey  property,"  No.  584. $25,500  00 

The  reimbursement  of  its  treasury  for  eighty- 
five  percentum  of  the  sums  of  $2,826.09  and  $2,- 
302.67  expended  from  income  for  the  construction 
of  additions,  extensions  and  improvements  to  its 
facilities  between  June  1  and  June  30,  1915,  and  July 
1  and  October  31,  1915,  respectively,  as  fully  set  out 
in  detailed  statements  attached  to  the  amended  and 
supplemental  application  as  Exhibits  "A"  and  "E," 
which  said  Exhibits  "A"  and  "E"  hereby  are  made 
parts  of  this  order  by  reference , 4,359  44 

The  reimbursement  of  its  treasury  for  eighty- 
five  percentum  of  the  sum  of  $20.15  expended  in  ex- 
cess of  the  proceeds  of  the  securities  authorized  to 
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be  issued  in  the  proceeding  entitled,  'In  the  matter 
of  the  application  of  The  Sidney  Electric  Company 
for  consent  and  authority  to  issue  $50,625.00  com- 
mon stock,  $12,500.00  preferred  capital  stock  and 
$114,705.85  six  per  cent  mortgage  bonds"  and  num- 
bered No.  366,  for  the  purposes  provided  by  the 
order  1712 

Eighty-five  percentum  of  the  cost  of  recon- 
structing applicant's  system  for  the  use  of  twenty- 
five  cycle  current  instead  of  sixty  cycle  current,  ad 
fully  set  out  in  a  contract  between  applicant  and  The  . 
Albert  Emanuel  Company  31,450  00 

Eighty-five  percentum  of  the  cost  of  replacing 
customers'  motors  to  conform  to  such  change  in 
current    6,205  00 

Eighty-five  percentum  of  the  cost  of  changing 
transformers 3,400  00 

Eighty-five  percentum  of  the  cost  of  changing 
additions,  extensions  and  improvements  to  appli- 
cant's facilities 19,068  44 

$90,000  00 
It  is  further 

Ordered,  That  the  excess  of  the  total  of  one  hundred  and  fifty 
ttioasand  dollars  ($150,000.00)  of  the  bonds  of  said  The  Sidney 
Electric  Company  issued  and  herein  authorized  to  be  issued,  over 
and  above  the  sum  of  forty-two  thousand,  five  hundred  dollars 
($42,500.00),  the  amount  of  the  capital  stock  of  said  The  Sidney 
Electric  Company  issued  and  outstanding  and  the  issue  and  dis- 
position of  such  excess  in  the  manner  and  on  the  terms  and  con- 
ditions herein  and  heretofore  provided,  be,  and  the  same  hereby 
are  approved,  consented  to  and  authorized.    It  is  further 

Ordered,  That  said  The  Sidney  Electric  Company  make  veri- 
fied report  to  this  commission,  as  follows :  Upon  the  issue  of  said 
bonds,  or  any  part  thereof,  the  fact  of  such  issue,  the  terms  and 
conditions  of  sale  and  the  amount  realized  therefrom,  which  shall 
be  the  highest  price  obtainable  but  not  less  than  the  par  value  there- 
of;  on  or  before  the  fifteenth  day  of  January,  1915,  for  the  i>eriod 
ending  December  31,  1915,  and  thereafter  at  quarterly  intervals, 
the  disposition  and  use  made  of  the  proceeds  of  said  bonds,  setting 
forth  in  full  detail  the  purposes  for  which  such  proceeds  have  been 
expended,  said  reports  to  be  made  until  all  of  said  bonds  have  been 
issued  and  disposed  of  and  all  the  proceeds  thereof  expended  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
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by  the  commission  of  the  value  of  the  property  for  the  payment  of 
a  part  of  the  consideration  for  which  a  portion  of  said  boads  are 
herein  authorized  to  be  issued,  as  an  acquiescence  in  the  values 
placed  upon  said  property  by  said  parties,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  parties,  nor  as  a  finding  by  the  commission  that  said 
service  by.  said  parties,  nor  as  a  finding  by  the  commission  that  said 
that  the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 

No.  425— In  the  Matter  of  the  Application  of  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  The  Toledo  and  Ohio 
Central  Railway  Company  and  The  Pittsburgh  and  Lake  Erie 
Raikoad  Company  in  Regard  to  '^ew  York  Central  Lines 
Equipment  Trust  of  1913."    Ordered  That  Schedule  be  Amended. 

(November  12,  1915.) 

The  railroad  companies  above  named  having  filed  with  this 
commission  their  joint  petition  dated  November  10,  1915,  request- 
ing a  further  amendment  of  the  schedule  of  equipment  marked 
"Exhibit  B,"  which  accompanied  the  petition  dated  December  9, 
1913,  in  the  proceeding  before  The  Public  Service  Commission  of 
Ohio,  entitled,  "In  the  matter  of  the  application  of  The  Lake  Shore 
and  Michigan  Southern  Railway  Company,  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  The  Toledo  and 
Ohio  Central  Railway  Company,  and  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  in  regard  to  'New  York  Central  Lines  Equip- 
ment Trust  of  1913' " ;  said  schedule  having  been  amended  by  or- 
ders of  this  commission  dated  June  12,  1914,  and  November  5, 
1^14,  and  it  appearing  to  the  satisfaction  of  this  commission  that 
such  further  amendment  should  be  made,  it  is,  therefore. 

Ordered,  That  the  said  schedule  marked  "Exhibit  E/'    as 

amended  as  aforesaid,  hereby  is  and  shall  be  deemed  to  be  amended, 

as  of  December  23,  1913,  so  as  to  specify  the  following  equipment: 

740  steel  automobile  box  cars,  of  the  estimated  cost  of 
$836,200.00,  to  be  marked  "Michigan  Central/' 
instead  of  500  automobile  cars,  of  the  estimated  cost  of  $612,500, 

to  be  marked  "Michigan  Central,''  and  instead  of  9  Mallet  loco- 
motives of  the  estimated  cost  of  $270,000,  to  be  marked  "T.  &  O. 
C." ;  and  that  the  references  to  said  schedule,  "Exhibit  B,''  in  the 
order  dated  November  23,  1913,  made  by  The  Public  Service  Com- 
mission of  Ohio  in  said  proceeding,  shall  be  deemed  to  be  refer- 
ences to  said  schedule  as  hereby  amended. 
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Na  653 — In  the  Matt»  of  the  Joint  Application  of  Frick  and  lind- 
say  Company,  to  Sell,  and  A.  L.  Wagers»  of  Clark,  Holmes  County, 
to  Purchase  the  Gas  Plant  at  Sugar  Creek  and  Shanesville, 
Prayer  Granted. 


(November  15,  1915.) 

The  Frick  and  Lindsay  Company,  a  corporation,  and  Albert 
L.  Wagers,  of  Clark,  Holmes  county,  Ohio,  having,  on  the  third  day 
of  November,  1915,  filed  their  joint  application  asking  for  the  con- 
sent to  and  approval  by  this  commission,  of  the  sale  and  conveyance 
by  the  said  Frick  and  Lindsay  Company,  to,  and  the  purchase  and 
acquisition  by  the  said  Albert  L.  Wagers,  of  that  part  of  the  prop- 
erty formerly  owned  by  and  known  as  The  Sugar  Creek  Oil  and 
Gas  Company,  which  produces  gas  and  sells  the  same  in  the  vil- 
lages of  Sugar  Creek  and  Shanesville,  Ohio,  and  the  commission 
having,  upon  the  filing  of  said  application,  deemed  the  assignment 
of  said  matter  for  hearing  to  be  unnecessary,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby,  and  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and  just 
rate  of  charge  therefor,  the  commission  is  satisfied  that  its  con- 
sent and  authority  for  the  purchase,  sale  and  conveyance  of  said 
property  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Frick  and  Lindsay  Company  be,  and 
it  hereby  is  authorized  to  sell  and  convey  to  the  said  Albert  L. 
Wagers,  of  Clark,  Holmes  county,  Ohio,  that  part  of  the  property 
formerly  owned  by  and  known  as  The  Sugar  Creek  Oil  and  Gas 
Company,  producing  gas  and  marketing  the  same  in  the  villages 
of  Sugar  Creek  and  Shanesville,  Ohio,  as  the  same  is  more  fully 
described  and  enumerated  in  a  copy  of  an  ''Assignment  and  bill  of 
sale"  attached  to  the  application  herein,  which  said  ''Assignment 
and  bill  of  sale"  hereby  is  made  a  part  of  this  order  by  reference ; 
and  the  said  Albert  L.  Wagers  hereby  is  authorized  to  purchase 
and  acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval  by  the  Public  Utilities  Commission  of  Ohio  of 
any  increase  in  rates  or  diminution  of  service  in  the  territory  now 
served  by  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
1^  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiessence  in  the  values  placed 
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upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated ;  nor  shall  anything  herein  be  construed  as 
an  approval  by  the  commission  of  the  rates  now  charged  for  serv- 
ice by  said  parties  at  any  of  their  stations  or  in  any  municipality, 
or  elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  at  any  of  their  stations,  or  in  any  munici- 
pality, or  elsewhere,  is  adequate,  efficient  or  sufficient.  It  is  further 
Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  in  the  territory  now  served  by  said  proi)- 
erty,  and  that  the  authority  herein  granted  may  be  exercised  from 
and  after  the  date  of  such  filing  of  said  schedules. 

CALENDAR 

December  6 — 

1:00  p.  m. — ^Appeal  of  Union  Gas  &  Electric  Company,  from  rate  Talu- 
ation. 
December  7 — 

9:00  a.  m. — ^Appeal  of  Coshocton  Gas  Company  from  gas  rate  ordinamce. 
December  9 — 

9:00  a.  m. — ^Appeal  of  Maun  tier  Bros.  &  Co.,  vs.  Village  of  Elmore,  Okie, 
from  gas  ordinance. 
December  10 — 

9:00  a.  m. — ^Hearing  without  complaint  Suspension  order  No.   4,  re- 
garding Cincinnati  switching  rates. 


INDUSTRIAL  COMMISSION 


No.  69346 — ^The  State  of  Ohio  ex  rel,  Edward  C.  Turner,  Attorney  General, 
on  Behalf  of  Frank  Pond,  Plaintiff,  Versus  Percy  Fassigr,  Defendant. 

DECISION 

Of  Hon.  Thomas  M.  Bigger,  Judge,  rendered  November  24,  1915. 

The  relator  states  in  the  petition  that  he  is  the  duly  elected,  qualified  and 
acting  attorney  general  of  the  state  of  Ohio,  and  that  he  brings  this  action  on 
behafi  erf  Frank  Pond,  under  and  by  virtue  of  Section  27  of  the  Workmen's  Com- 
pensation Act  of  Ohio,  103  0.  L.,  72.  The  relator  states  that  the  defendant 
is  and  was  at  the  times  complained  of  employing  live  or  more  workmen  or 
operatives  regularly  in  the  same  business,  and  in  and  about  the  same  estab- 
lishment in  which  the  said  Frank  Pond  was  employed;  that  on  or  about  August 
22,  1914,  said  Frank  Pond  was  injured  in  the  course  of  his  employment  while 
in  the  service  of  said  defendant.  That  said  Frank  Pond  thereupon  filed  with 
the  Industrial  Commission  of  Ohio  an  application  for  compensation,  which 
application  was  duly  considered  by  said  commission,  and  on  December  22,  1914, 
a  finding  of  facts  and  order  to  employer  was  made,  a  copy  of  said  finding  of 
facts  and  order  to  employer  being  attached  to  the  petition  and  marked  Exhibit 
A  and  made  a  part  of  the  petition.  That  on  or  about  December  22,  1914,  a 
duly  certified  copy  of  such  finding  of  facts  and  order  to  employer  was  served 
upon  the  said  Percy  Fassig,  who  has  wholly  failed  to  comply  with  said  finding 
and  order  which  required  defendant  to  pay  to  said  Frank  Pond  the  sum  of 
$186.13  as  compensation  up  to  December  22,  1914,  and  covering  a  disability 
of  16  3/7  weeks. 

Relator  further  says  that  on  or  about  January  26,  1915,  the  case  was  again 
before  the  commission  for  hearing  and  was  duly  considered  by  tiie  commission 
and  an  additional  finding  of  facts  and  order  to  employer  made,  which  is 
attached  by  copy  to  the  petition,  and  marked  Exhibit  B,  and  made  a  part  of 
the  petition.  That  on  or  about  the  twenty-sixth  day  of  January,  1915,  a  duly 
certified  copy  of  such  finding  of  facts  and  order  to  employer  was  served  upon 
the  said  Percy  Fassig,  who  has  wholly  failed  to  comply  with  said  finding  of 
facts  and  order,  which  finding  of  facts  and  order  requires  the  said  Fassig 
to  pay  an  additional  sum  of  $40.46  as  compensation,  and  $78.00  for  medical 
expenses. 

The  relator  prays  judgment'  on  behalf  of  said  Frank  Pond  against  the 
defendant  Percy  Fassig  for  a  total  sum  of  $417.88. 

To  this  petition  defendant  has  filed  an  answer.  The  first  defense  admits 
that  the  relator  is  the  duly  elected,  qualified  and  acting  attorney  general  of 
the  state,  and  that  he  brings  this  action  under  and  by  virtue  of  Section >27  of 
the  Workmen's  Compensation  Act,  103  0.  L.,  72;  that  the  defendant  was  and 
is  employing  five  or  more  workmen  or  operatives  regularly  in  the  same  business 
and  in  and  about  the  same  establishment  in  which  the  said  Frank  Pond  was 
employed.  Admits  that  the  said  Frank  Pond  filed  his  application  with  the 
commission  for  compensation,  and  that  the  findings  of  fact  and  orders  to  the 
employer  were  made  by  the  commission,  as  alleged  in  the  petition;  that  the 
defendant  has  failed  to  comply  therewith,  and  denies  each  and  every  other 
allegation  in  the  petition. 

For  a  second  defense  he  says  that  if  the  said  Frank  Pond  received  any 
injuries  as  in  the  petition  alleged,  they  were  not  received  in  the  course  of 
his  employment  or  while  in  the  service  of  the  defendant,  and  were  self  inflicted 
and  solely  the  result  of  his  own  negligence,  in  that  with  an  infected  pin  the 
said  Frank  Pond  pricked  his  hand,  as  a  result  of  which  he  suffered  or  claimed 
to  have  suffered  an  attack  of  blood  poison,  for  which  the  defendant  was  in  no 
respect  responsible. 
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For  reply  the  relator  denies  each  and  every  allegation  contained  in  the 
second  defense  of  the  answer. 

The  issue  thus  having  been  made  up,  the  defendant  filed  a  motion  for 
judgment  on  the  pleadings.  It  is  the  .claim  of  counsel  for  defendant  that 
Section  27  of  the  Workmen's  Compensation  Act  under  and  by  virtue  of  which 
this  action  is  brought,  is  in  conflict  with  the  constitution  of  the  state,  and  that 
the  petition  therefore  states  no  cause  of  action  against  him.  It  is  the  claim 
of  defendant's  counsel  that  Section  27  of  the  Workmen's  Compensation  Act 
is  in  conflict  with  Section  6  of  Article  1  of  the  constitution  which  provides 
that  "The  right  of  trial  by  jury  shall  be  inviolate."  This  provision  of  the  bill 
of  rights  of  the  constitution  of  the  state  was  guaranteed  by  the  Ordinance  of 
1787  to  the  people  of  the  Northwest  Territory,  and  was  embodied  in  the  con- 
stitution of  1802  in  practically  the  same  language.  It  is  needless  to  indulee 
in  platitudes  concerning  the  tenacity  with  which  the  English  speaking  people 
have  insisted  upon  this  right  and  the  boldness  with  which  they  have  upheld 
it  against  all  encroachment  of  arbitrary  power. 

It  is  claimed,  however,  that  the  legislative  authority  for  the  enactment 
of  Section  27  of  the  Workmen's  Compensation  Act  is  to  be  found  in  Section  35 
of  Article  2  of  the  constitution  adopted  in  September,  1912,  and  which  reads 
as  follows:  "For  the  purpose  of  providing  compensation  to  workmen  and 
their  dependents  for  injuries,  death  or  occupational  disease  occasioned  in  the 
course  of  such  workmen's  employment,  laws  may  be  passed  establishing  a 
state  fund  to  be  created  by  compulsory  contribution  thereto  by  employers  and 
administered  by  the  state,  determining  the  terms  and  conditions  upon  which 
payment  shall  be  made  therefrom,  and  taking  away  any  and  all  rights  of 
action  or  defenses  from  employes  and  employers.  But  no  right  of  action  shall 
.  be  taken  away  from  any  employe  when  the  injury,  disease  or  death  arose  from 
failure  of  the  employer  to  comply  with  any  lawful  requirement  for  the  protec- 
tion of  the  lives,  health  and  safety  of  employes.  Laws  may  be  passed  estab- 
lishing a  board  which  may  be  empowered  to  classify  all  occupations  according 
to  their  degree  of  hazard,  to  flx  rates  of  contribution  to  such  fund  according 
to  such  classiflcation,  and  to  collect,  administer  and  distribute  such  fund  and 
to  determine  all  rights  of  claimants  thereto." 

Prior  to  the  passage  of  this  amendment  to  the  constitution  tiie  general 
assembly  had  enacted  a  workmen's  compensation  act,  but  which  did  not  con- 
tain the  provision  contained  in  Section  27  of  the  present  act,  and  the  supreme 
court  decided  that  without  this  constitutional  grant  of  power  to  the  general 
assembly,  it  already  had  such  power  in  the  exercise  of  the  police  pow^r  of  the 
state.  The  court  did  not,  however,  have  before  it  for  decision  the  question 
of  the  right  and  power  of  the  general  assembly  to  enact  that  in  a  controversy 
between  two  persond^  and  which  does  not  at  all  involve  the  administration  of 
the  state  insurance  fund,  one  of  the  two  persons  may  be  compelled  by  law 
to  submit  to  a  board  possessing  only  administrative  powers,  the  determina- 
tion of  a  claim  for  damages  which  the  other  makes  against  him.  The  supreme 
court  of  the  state  of  Ohio  in  the  case  of  the  State  ex  rel.  vs.  Creamer,  85  O.  S., 
349,  is  not  an  authority  upon  the  question  of  the  constitutionality  of  Section  27 
of  the  present  act. 

The  question  here  presented  is  this:  assuming  that  prior  to  the  adoption 
of  Section  35  of  Article  2  of  the  constitution  the  defendant  in  this  action  was 
entitled  to  have  the  question  of  whether  or  not  the  plaintiff  had  suffered  any 
injury  and  if  so,  what  was  its  nature  and  extent,  and  the  amount  of  damages 
to  which  he  was  entitled,  submitted  to  and  determined  by  the  verdict  of  a 
jury,  under  instructions  from  the  court  as  to  the  law  in  such  a  case,  has  the 
adoption  of  Section  35  of  Article  2  taken  away  this  right  or  in  any  manner 
abridged  it? 

A  careful  consideration  of  this  provision  of  the  constitution  fails  to  dis- 
close any  qualification  or  abridgement  of  the  right  of  trial  by  jury,  which  has 
been  one  of  the  fundamental  guarantees  of  our  constitution  since  its  adoption 
and  of  the  constitution  of  1802,  and  of  the  Ordinance  of  1787,  and  the  great 
charter  of  English  liberty.  Did  the  people  of  the  state  of  Ohio,  when  they 
adopted  this  article,  have  any  reason  to  believe  from  its  language  that  they 
were  taking  away  or  abridging  the  right  to  trial  by  jury  which  they  and  their 
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ancestors  had  inherited  from  the  mother  country  and  which  they  had  zealously 
preserved  and  perpetuated  in  these  great  instruments  ?  If  there  had  been  any 
purpose  in  the  minds  of  those  who  framed  this  article  to  take  away  or  abridge 
this  right  to  a  trial  by  jury,  we  would  naturally  expect  to  find  it  in  unequiv- 
ocal langruage  so  that  he  who  runs  might  read  it.  What  particular  language 
contained  therein  can  be  pointed  out  as  abridging  this  right  if  such  right 
exists?  The  attorney  general  in  his  brief  underscores  this  language  "And 
taking  away  any  and  all  rights  of  action  or  defenses  from  employes  and 
employers."  Plainly  that  refers  only  to  the  case  of  such  rights  when  the  em- 
ployer has  paid  his  proportion  to  the  state  insurance  fund.  Was  it  intended 
to  authorize  the  general  assembly  to  take  away  from  an  injured  employe, 
when  his  employer  had  not  paid  his  proportion  to  the  fund  any  and  all  right 
of  action  which  he  would  have  had  against  his  employer  but  for  the  Act? 
No  such  construction  as  that  of  this  language  is  permissible.  This  section 
of  Article  2  simply  empowers  the  legislative  branch  of  the  government  to 
create  a  state  insurance  fund  for  the  benefit  of  workmen  who  are  injured  in 
the  course  of  their  employment,  and  to  compel  employers  to  contribute  their 
proportionate  share  to  the  fund  to  determine  the  conditions  on  which  such  pay- 
ment shall  be  made,  to  establish  a  Board  which  shall  collect  and  administer 
the  fund  and  which  Board  may  be  authorized  to  classify  all  occupations  accord- 
ing to  their  degree  of  hazard,  and  to  fix  the  rates  of  contribution  to  the  fund 
in  accordance  with  such  classification  and  determine  the  rights  of  claimants 
to  share  therein. 

There  is  in  this  section  no  warrant  for  legislative  enactment  that  in  a 
matter  not  affecting  the  fund  and  having  no  relation  to  fixing  the  amount  to 
be  paid  by  the  employer  into  the  fund,  nor  the  collection  of  such  amount  for 
the  benefit  of  the  fund,  that  the  commission  in  an  action  for  damages  between 
employe  and  employer  may  hear  and  determine  whether  a  complainant  is  in- 
jured, and  if  so,  whether  he  received  his  injuries  in  the  course  of  his  employ- 
ment, and  the  nature  and  extent  of  the  injuries,  and  then  determine  the  amount 
under  and  in  accordance  with  a  scale  of  compensation  fixed  by  legislative  enact- 
ment, and  order  the  employer  to  pay  it  for  the  benefit  of  the  employe.  It  is 
plain,  therefore,  that  if  this  power  resides  in  the  General  Assembly,  it  must 
be  found  elsewhere  than  in  the  provisions  of  Section  35  of  Article  2  of  the  con- 
stitution. It  is  always  to  be  kept  in  mind,  in  determining  whether  the  General 
Assembly  has  exceeded  its  powers,  that  the  constitution  vests  the  entire  legis- 
lative power  of  the  state  in  the  General  Assembly.  The  power  of  the  national 
legislative  body  to  legislate,  unlike  that  of  the  state  legislative  body,  is  to  be 
found  only  within  the  grant  of  legislative  power  contained  in  the  constitution 
of  the  United  States.  But  our  constitution  vests  the  entire  legislative  power 
of  the  state  in  the  General  Assembly.  Therefore,  when  the  question  is  pre- 
sented to  a  court  as  to  whether  or  not  the  General  Assembly  has  exceeded. its 
powers  of  legislation,  the  inquiry  is  not,  has  the  power  been  granted  to  it, 
but,  is  it  restrained  by  the  constitution  itself  from  exercising  the  power 
attempted  to  be  exercised? 

The  constitution  does,  in  important  respects,  limit  the  general  assembly 
in  the  exercise  of  legislation.  And  one  of  the  important  limitations  upon  the 
exercise  of  the  power  of  legislation  is  found  in  Section  5  of  Article  2,  which 
provides  that  "The  right  of  trial  by  jury  shall  be  inviolate."  Keeping  in  mind 
this  restriction  upon  the  General  Assembly  in  the  exercise  of  the  power  of 
legislation,  does  this  section  of  the  Workmen's  Compensation  Act  constitute 
a  violation  of  the  constitutional  right  of  the  defendant  to  a  jury  trial  ?  And 
in  approaching  a  decision  of  this  important  question,  the  court  does  not  lose 
sight  of  the  fact  that  it  is  an  established  rule  firmly  settled  by  numerous  de- 
cisions of  courts  and  declaration  of  text  writers  that  a  statute  will  not  be 
declared  unconstitutional  in  case  of  doubt,  but  will  be  sustained  unless  clearly 
pnconstitational.  Furthermore,  a  statute  will  not  be  declared  unconstitutional 
if  the  case  can  be  disposed  of  on  any  other  tenable  ground.  But  the  only  con- 
tention here  made  by  the  defendant,  is  that  he  is  not  liable  for  the  reason 
tbat  the  section  of  this  act,  under  which  it  is  sought  to  hold  him  liable,  is  a 
violation  of  his  constitutional  right  to  a  trial  by  jury,  and  the  i>etition  states 
no  cause  of  action  against  him  unless  a  statement  showing  his  compliance 
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with  Section  27  of  the  Workmen's  Compensation  Act,  and  the  finding^  and 
order  of  the  commission  and  the  failure  of  the  defendant  to  comply  with  the 
order  is  sufficient  to  show  a  right  of  action.  The  court,  therefore,  cannot 
dispose  of  the  question  raised  by  the  motion  for  judgment  in  his  favor  other- 
wise than  by  passing  on  the  constitutionality  of  this  section. 

No  more  solemn  duty  can  rest  upon  a  court  than  that  of  upholding-  and 
defending  the  constitution.  Every  judge  of  this  state,  before  taking  office, 
is  required  to  take  an  oth  that  he  will  uphold  the  constitution  of  the  United 
States  and  the  constitution  of  the  State  of  Ohio.  This  means  that  he  -will 
uphold  it  from  attacks  made  upon  it  from  any  source.  But  it  is  always  to  be 
presumed  that  the  General  Assemblj^  will  pass  no  law  which  will  be  in  viola- 
tion of  the  constitution,  as  the  legislator,  equally  with  the  judge,  is  under 
oath  to  support  the  constitution.  This  presumption,  like  that  which  the  law 
entertains  as  to  the  innocence  of  one  accused  of  crime,  is  to  remain  until  the 
court  is  convinced,  beyond  a  reasonable  doubt,  that  an  act  of  the  General  As- 
sembly, the  constitutionality  of  which  is  drawn  in  question,  is  unconstitional. 

Respecting  the  duty  of  a  court  under  such  circumstances,  Judge  Ranney 
says  in  C.  W.  &  Z.  Railroad  Company  against  Commissioners  of  Clinton 
County,  1  0.  S.,  77,  at  pages  82  and  83:  "To  adjudicate  upon  and  protect 
these  rights  and  interests,  constitute  the  whole  business  of  the  judicial  de- 
partment. Each  judge,  before  he  is  permitted  to  enter  upon  so  important  a 
duty,  is  required  to  bind  his  conscience  by  a  solemn  oath  to  support  these 
constitutions.  After  all  this,  when  he  is  clearly  convinced  their  provisions 
have  been  violated,  and  the  rights  of  the  individual  secured  by  them  have  been 
invaded  by  a  legislative  enactment,  he  has  but  one  of  two  courses  to  pursue — 
either  to  regard  his  oath,  vindicate  the  fundamental  law,  and  protect  the  rights 
of  the  individual  citizen,  or  to  give  effect  to  an  act  of  usurped  authority.  In 
such  case,  it  cannot  be  doubtful  where  the  path  of  duty  leads.  The  latter 
alternative  can  only  be  followed  when  we  are  to  nullify  all  constitutional 
guaranties  and  proclaim  the  legislative  body,  like  the  British  Parliament, 
omnipotent.  For,  as  stated  by  Chief  Justice  Marshall,  in  Marbury  vs.  Madison, 
1  Cranch,  137:  To  what  purpose  are  powers  limited,  and  to  what  purposes  is 
that  limitation  committed  to  writing  if  these  limits  may,  at  any  time,  be 
passed  by  those  intended  to  be  restrained?  The  distinction  between  a  govern- 
ment with  limited  and  unlimited  powers  is  abolished,  if  those  limits  do  not 
confine  the  persons  on  whom  they  are  imposed,  and  if  acts  prohibited  and 
acts  allowed  are  of  equal  obligation.' " 

The  question  then  is,  does  Section  27  of  this  Workmen's  Compensation  Act 
violate  the  constitutional  guaranty  to  the  defendant  of  the  right  of  trial  by 
jury  in  this  case  ?    And  the  first  question  naturally  which  arises  is  this,  has  the 
defendant,  under  the  constitution,  a  right  to  a  trial  by  jury  of  the  right  of 
Frank  Pond,  on  whose  behalf  this  action  is  prosecuted,  to  recover  damages 
from  him  by  reason  of  alleged  injuries  suffered  by  the  said  Pond  while  in  his 
employment?     It  is  not  every  controversy  that  arises  between  individuals  that 
must  be  tried  to  a  jury.    There  is  a  large  class  of  cases  to  which  this  consti- 
tutional guaranty  has  no  application.    In  the  Common  Pleas  Court  of  Franklin 
County,  one  of  the  six  judges  is  continually  engaged  in  the  trial  of  cases  in 
which  no  right  to  a  jury  trial  exists  under  the  constitution.     When,  therefore, 
in  a  given  case,  a  party  asserts  that  under  the  constitution  he  is  entitled  to  a 
trial  by  jury,  how  is  this  Question  to  be  determined?     This  question  was  long 
ago  decided  in  Ohio,  and  the  same  question  has  often  been  decided  under  the 
constitutions  of  other  states  in  the  same  way.     In  the  case  of  Wllyard  vs. 
Hamilton,  7  Ohio,  2nd  part,  111-118,  it  was  decided,  under  the  constitution  of 
1802,  that  "The  only  way  in  which  we  can  ascertain  the  true  meaning  of  this 
clause  is  by  making  inquiry  whether  before  the  constitution  was  framed,  jury 
trial  was  known  in  such  cases  in  the  territory  of  Ohio."    In  the  case  of  Hagany 
vs.  Cohen,  29  0.  S.,  82,  the  supreme  court  said,  in  deciding  upon  the  constitu- 
tionality of  a  statute  which  it  was  claimed  was  in  conflict  with  this  provision 
of  the  constitution,  "Nor  is  the  statute  in  violation  of  Section  5  of  Article  1, 
which  provides  that  the  right  of  trial  by  jury  shall  be  inviolate.     The  right 
thus  secured  was  such  as  was  recognized  by  the  common  law."    Was  the  right 
of  trial  by  jury,  where  one  person  sought  to  recover  damages  of  another  for 
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a  personal  injury,  recognized  as  a  right  before  the  adoption  of  the  constitution 
of  1851,  and  at  the  common  law?  Of  this  there  can  be  no  doubt.  Under  the 
coDstitation  of  1802,  an  action  brought  by  one  to  recover  damages,  whether 
for  injury  to  person  or  property,  was  triable  by  jury.  It  is  only  necessary  to 
refer  to  Uie  decisions  of  the  supreme  court  embodied  in  the  twenty  volumes  of 
Ohio  reports  decided  under  the  old  constitution  in  support  of  this  statement. 
This  was  true  in  an  action  brought  by  an  employe  against  his  employer  to 
recover  for  injuries  due  to  the  negligence  of  the  employer.  ''Little  Miami 
Railroad  Co.  vs.  Stevens,  20  O.,  415." 

That  it  was  the  settled  rule  in  such  case  at  the  common  law  is  equally 
dear.  We  trace  our  rule  of  compensation  for  injury  by  award  of  damages 
to  the  Anglo-Saxon  Law.  And  at  an  earlv  period  it  became  an  established 
role  that  these  damages  were  to  be  assessed  by  a  trial  by  jury.  On  this  sub- 
ject, Sedgwick  says,  in  his  work  on  damages,  at  Section  17:  ''At  all  events,  at 
the  period  of  the  earliest  systematic  records  of  judicial  proceedings  in  Eng- 
land, the  jury  had  become  the  tribunal  which  disposed  of  the  question  of  fact, 
and  the  amount  of  damages  became  a  principal  part  of  their  jurisdiction." 

The  jury  was  not  confined  to  a  mere  question  of  determining  the  fact  of 
liability,  but  it  was  a  principal  part  of  the  functions  of  the  jury  to  determine 
the  quantum  of  damages  also.  On  this  subject  Sedgwich  says,  at  Section  18: 
*^e  quantum  of  damages  being,  in  most  cases,  intimately  blended  with  the 
questions  of  fact,  must  have  been  from  the  outset  generally  left  with  the  jury." 

To  this  there  was,  and  is  now,  a  well  settled  exception^  and  that  is  that 
on  default  the  court  itself  might  assess  the  amount  of  damages  to  be  awarded. 
On  this  subject  Sedgwich  says:  "Yet,  on  the  other  hand,  the  old  books  are  full 
of  cases,  where,  on  judgment  by  default  and  even  on  demurrer,  the  courts 
themselves  fix  the  amount  of  damages;  and  the  remains  of  this  we  see  in  the 
power  still  exercised  by  the  English  courts  in  cases  of  mayhem."  It  may  be 
observed  in  passing  that  the  remains  of  this  may  be  found  in  our  statute  law. 
Sections  11952  and  11954  of  the  General  Code,  which  provide  that  upon  default 
for  answer  the  court  may  hear  the  proof  and  assess  the  damages  or  refer  the 
case  to  a  referee  or  master  for  such  purpose  or  direct  the  matter  to  be  ascer- 
tained by  a  jury  as  the  action  requires.  It  seems  that  in  the  early  laws  of  the 
An^lo-Saxons,  the  quantum  of  damages  was  arbitrarily  fixed  by  the  law 
maker,  and  this  was  true  in  some  of  the  most  ancient  legal  codes.  There  were 
similar  provisions  in  the  Jewish  Law.  On  this  subject  Sedgwick  says,  at 
Section  9:  "It  is  a  curious  fact  that  the  laws  of  remote  and  barbarous  periods 
show  the  most  minute  care  in  fixing  the  amount  of  compensation  to  be  re- 
covered by  way  of  damages."  This  list  of  personal  injuries  was  most  minute 
as  far  back  as  the  sixth  century,  fixing  a  certain  amount  as  compensation  to 
be  recovered  for  pulling  the  hair,  a  certain  other  amount  if  the  scalp  was 
injured.  It  fixed  the  amount  to  be  paid  for  the  loss  of  a  front  tooth,  and 
another  amount  for  the  tooth  next  to  a  front  tooth,  and  a  certain  amount  for 
the  ?reat  toe  nail,  and  a  certain  less  amount  for  the  loss  of  every  other  toe  nail. 
This  simply  illustrates  the  great  minuteness  of  the  law  as  to  the  compensation 
to  be  paid  in  personal  injury  cases  under  this  anciant  law.  With  references 
to  this  classification  of  personal  injuries  by  the  law-making  power,  Mr.  Sedg- 
wick observes  at  Section  11:  "Perhaps  this  is  evidence  of  a  civilization  gradu- 
ally increasing,  and  a  jurisprudence  slowly  improving;  for  feeble  certainly, 
and  unreliable,  must  be  the  tribunal  charged  with  the  task  of  imposing  dam- 
aj^  in  civil  suits,  if  the  legislator  considers  it  unsafe  to  be  trusted  with  the 
assessment  of  the  amount.  This  elaborate  and  minute  specification,  therefore, 
though  on  its  face  it  appears  to  indicate  the  care  and  watchfulness  of  the  law 
fdver,  on  a  closer  exanunation  furnishes  stronger  nroof  of  his  distrust  of  the 
judiciary.  Arbitrary  rules,  which  do  not  bend  to  the  justice  of  the  particular 
matter,  especially  when  used  to  fix  values,  are  always  a  misfortune  and  a  de- 
fect in  jurispruaence;  they  should  never  be  tolerated,  unless  on  account  of 
some  particular  and  extraordinary  difficulty  in  arriving  at  the  truth  of  the 
individual  case."  * 

It  thus  appears  that  from  an  early  period  in  the  history  of  the  common 
law  in  actions  for  the  recovery  of  damages  for  personal  injuries,  they  were 
assessed  by  a  jury  under  instructions  from  the  court  as  to  the  law  applicable 
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to  the  particular  case.  The  supreme  court  has  already  decided  that,  in  the 
administration  of  this  fund,  the  commission  acts  only  in  an  administrative 
capacity.  But,  after  the  most  painstaking  investigation,  I  have  been  unable 
to  find  any  authority  anywhere  for  the  view  that  an  administrative  board  may 
hear  and  determine  a  claim  for  damages  before  default  and  assess  the  amount 
of  damages  to  be  recovered,  leaving  only  to  a  court  and  jury  the  question 
of  general  liability.  If  this  power  may  be  exercised  by  a  commission  in  the 
case  of  some  controversies  of  this  character  between  employer  and  employe, 
why  not  in  all  ?  Indeed  it  would  seem  that  it  would  be  a  more  equitable  system 
if  the  Gjeneral  Assembly,  after  prescribing  the  amount  of  compensation  to  be 
recovered  for  particular  injuries,  had  made  the  provisions  of  Section  27 
applicable  to  all  cases  where  an  employe  sought  to  recover  damages  from  his 
employer.  Under  the  present  system,  which  creates  a  general  insurance  fund, 
out  of  which  claims  are  to  be  paid,  the  careful  employer  is  required  to  pay  as 
large  an  amount  as  the  most  negligent.  But  under  the  provisions  of  Section  27, 
the  careful  employer  would  derive  the  benefit  of  his  exercise  of  greater  care  in 
the  lesser  number  of  injuries  for  which  he  would  be  held  liable,  which  incentive 
to  care  is  wanting  under  the  system  of  contribution  in  proportion  to  the  num- 
ber of  employes.  The  General  Assembly  evidently  had  some  doubt  of  the 
constitutionality  of  this  method  of  determining  the  right  of  an  employe  as  be- 
tween himself  and  his  employer  to  damages,  for  it  undertook  to  provide  for 
a  trial  in  court  in  case  the  employer  should  refuse  or  neglect  to  make  payment 
in  accordance  with  the  finding  or  judgment  of  the  commission.  But  what  is 
the  nature  of  the  trial  which  is  to  be  had  in  court?  Upon  the  trial  in  court 
the  statute  provides  that  the  amount  found  and  determined  by  the  commission 
''shall  constitute  a  liquidated  claim  for  damages  against  such  employer  in  the 
amount  so  ascertained  and  fixed  by  the  board."  This,  of  course,  precludes 
any  inquiry  in  court  as  to  the  nature  and  extent  of  the  injuries,  and  as  to  the 
amount  which  should  be  allowed  in  damages  therefor.  We  have  here,  then, 
an  attempt  by  a  legislative  enactment  to  divide  between  a  mere  ministerial 
body  and  the  court  the  determination  of  questions  which  at  the  time  of,  and  long 
prior  to  the  adoption  of  the  constitution  of  1851,  had  been  performed  ex- 
clusively by  the  courts, — ^that  is,  by  a  jury  in  court  under  the  direction  and  in- 
struction of  the  judge  as  to  the  rules  of  law  which  should  govern  the  jury  in 
assessing  damages.  When  the  people  of  the  state  provided  in  their  constitution 
that  the  right  of  trial  by  jury  shall  be  inviolate,  this  meant  the  right  to 
a  trial  by  jury,  as  it  had  long  existed,  and  this,  as  we  have  seen,  was  the 
right  to  have  the  jury  pass  upon  and  decide  the  nature  and  extent  of  the 
injuries  and  assess  the  amount  to  be  allowed  therefor  under  the  direction 
of  the  court  as  to  the  rules  of  law  which  should  govern  them  in  such  cases. 
Shall  the  court,  therefore,  hold  that  a  legislative  act,  which  takes  from  the  jury 
this  power,  does  not  violate  this  constitutional  g^uaranty?  It  is  beyond  the 
legislative  power  to  either  take  away  or  abridge  this  right  in  those  cases 
where  it  existed  antecedent  to  the  adoption  of  the  constitution.  If  it  may  be 
abridged  by  taking  away  a  part  of  the  functions  of  the  jury,  why  may  not  all 
be  taken  away  by  legislative  enactment?  Is  it  any  less  important  to  one  who 
is  sued  for  damages  to  have  the  jury  pass  upon  tne  nature  and  extent  of  the 
injuries  of  the  plaintiff  and  assess  the  amount  to  be  recovered  therefor,  than 
to  have  them  pass  upon  the  question  of  his  liability?  But  whether  of  greater 
or  less  importance,  it  is  sufficient  to  say  that  the  right  of  trial  by  jury,  as  it 
existed  prior  to  the  adoption  of  the  constitution,  was  the  right  to  have  those 
questions  submitted  to  and  decided  by  a  jury,  and  that  this  right  of  the  de- 
fendant in  this  case  thus  guaranteed  by  the  constitution  cannot  be  and  has  not 
been  affected  by  the  enactment  of  Section  27  of  the  Workmen's  Compensation 
Act.  While  the  question  of  the  constitutionality  of  this  section  does  not  seem 
to  have  been  decided  as  yet  in  Ohio  in  any  reported  case,  we  are  not  left  to 
travel  an  unbeaten  path,  for  the  courts  of  last  resort  in  this  coimtry  have  had 
under  consideration  the  validity  of  legislative  acts  claimed  to  have  violated 
this  constitutional  right  and  which  very  clearly  are  in  point  as  to  the  facts 
involved  and  the  principal  announced.  It  is  true  that  not  many  reported  cases 
are  found  where  the  constitutionality  of  a  legislative  act  which  undertook  to 
divide  between  a  merely  ministerial  body  and  the  courts  the  decision  of  the 
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right  of  a  party  to  recover  damages  from  another  has  been  drawn  in  question. 
The  paucity  of  such  decisions,  it  is  fair  to  assume,  is  due  to  the  fact  that  the 
constitutional  right  to  a  jury  trial  in  such  cases  is  so  clear  that  legislative 
bodies  have  very  seldom  undertaken  to  enact  such  legislation. 

In  the  case  of  King  vs.  Hopkins,  57  N.  H.,  334,  it  was  decided  by  the 
supreme  court  of  that  state  that  ''That  part  of  Section  13,  Chapter  97,  of  the 
laws  of  1874,  which  provide  that  upon  a  trial  by  jury  of  a  case  which  has 
been  referred  under  the  act,  the  report  of  the  referee  shall  be  evidence  of  all 
the  facts  stated  therein,  subject  to  be  impeached,"  and  so  much  of  Section  3, 
Chapter  35  of  the  laws. of  1875  as  makes  provision  to  the  same  effect  are  un- 
constitutional and  void."  In  that  case  the  finding  of  the  referee  was  only 
made  evidence  of  the  facts  subject  to  be  impeached,  while  in  the  case  at  bar 
the  findings  of  the  commission  are  not  subject  to  be  impeached  but  are  con- 
clusive on  the  jury,  and  yet  it  was  held  this  was  an  invasion  of  the  right  of 
a  party  to  have  a  jury  trial  by  the  course  of  the  common  law.  The  judge 
defivering  the  opinion  in  that  case  says:  "And  when  my  brother  Ladd  inquires 
whether  the  people  of  New  Hampshire,  in  1192,  intended  to  secure  for  them- 
selves and  their  posterity  nothing  more  than  a  trial  in  which  iudgment  should 
be  rendered  on  the  verdict  that  *the  jury  find  that  the  auxiliary  decision  is 
not  shown  to  be  wrong,'  I  am  compelled  to  confess  that  I  see  but  one  answer 
that  can  be  given  to  the  question  without  doing  violence  to  all  ideas  of  a  legal, 
and  all  sense  of  a  constitutional  character.  If  the  constitutional  jury  trial 
is  no  more  than  that,  it  is  nothing  at  all;  for  the  legal  substance  of  jury  trial 
(in  whatever  sense  it  is  understood),  may  be  abolished  by  a  g^at  variety  of 
ingenious  statutes.  If  a  jury  can  be  compelled  to  give  their  verdict,  not  upon 
the  issue  between  the  parties,  but  upon  the  question  whether  an  auxiliary  de- 
cision of  that  issue  is  right,  giving  to  that  auxiliary  decision,  as  evidence  of  its 
own  corrections,  such  weight  as  the  legislature  choose  to  prescribe,  the  consti- 
tutional guaranty  of  jury  trial  is  a  delusion;  and  if  that  ^aranty  can  be  re- 
pealed by  legislative  circumlocution,  every  other  constitutional  guaranty  is  a 
constitutional  farce." 

By  the  statute  of  the  State  of  Montana,  a  railroad  company  was  made 
liable  for  killing  live  stock  which  might  stray  upon  its  track,  and  the  act 
provided  that  the  owner  might  file  an  affidavit,  stating  his  ownership,  with  an 
officer  or  agent  of  the  company  and  that  thereupon  each  party  should  select 
one  appraiser,  and  the  two  thus  appointed  should  select  a  third,  who  should 
appraise  and  fix  the  value  of  the  stock  killed.  The  statute  then  provided  that 
the  railroad  company  should  pay  to  the  owner  the  amount  thus  fixed  or  de- 
termined by  the  appraisers,  and  if,  within  thirty  days,  the  company  did  not 
make  payment,  suit  might  be  brought  in  any  court  of  competent  jurisdiction, 
and  upon  trial  the  appraisement  was  to  be  taken  as  conclusive  evidence  of  the 
value  of  the  stock.  This  was  held  to  be  a  violation  of  the  constitutional  right 
to  a  trial  by  jury.  In  this  case,  like  the  one  at  bar,  the  law  made  the  findings 
of  the  appraisers  of  conclusive  upon  the  jury. 

In  the  case  of  Plimpton  vs.  Somerset,  33  Vt.,  283,  it  was  decided  by  the 
supreme  court  of  that  state,  that,  ''Any  law  which  materially  impairs  the 
right  of  trial  by  jury,  according  to  the  courts  of  the  common  law  in  cases 
proper  for  cognizance  of  a  jury,  is  contrary  to  the  twelfth  article  of  the  bill 
of  rights  and  Section  31  of  the  Constitution  of  Vermont.  These  constitutional 
provisions  apply  to  aU  controversies  fit  to  be  tried  by  a  jury  according  to  the 
roles  of  the  common  law,  notwithstanding  the  particular  right  for  the  violation 
of  which  the  action  is  brought  did  not  exist  by  common  law,  but  was  created  by 
a  statute  passed  subsequent  to  the  adoption  of  the  constitution.  The  act  of 
1856,  providing  for  a  compulsory  reference  of  suits  at  law,  and  which  makes 
the  referee's  report  prima  facie  evidence  of  the  facts  therein  reported,  in  case 
either  party  claims  a  trial  by  jury,  does,  so  far  as  it  applies  to  actions  suitable 
for  trial  by  jury  according  to  the  course  of  the  common  law,  impair  the  right 
to  such  a  jury  trial  as  is  guaranteed  by  the  constitution  of  Vermont,  and  it  is 
therefore  void." 

The  General  Assembly  in  this  act  recognizes  the  controversy  between  the 
plaintiff  and  defendant  as  one  fit  and  proper  to  be  tried  by  a  jury,  for  it  ex- 
pressly provides  that  an  injured  employe  may  bring  an  action  in  court  to  recover 
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damages  from  the  employer  when  the  employer  fails  to  pay  his  proportionate 
share  to  the  insurance  f  mid,  where,  of  comrse,  such  cases  have  always  been  tried 
to  a  jury.  The  same  principle  is  involved  in  all  these  cases  where  a  compulsory 
reference  has  been  made  in  purely  legal  actions  for  the  determination  of  ques- 
tions of  fact,  and  it  has  uniformly  b^n  held  by  courts  of  last  resort  that  such 
reference  is  an  infringement  of  uie  constitutional  right  to  a  trial  by  jury. 

In  the  case  of  Cutler  &  Hinds  vs.  Richley,  151  Pa.  St.,  195,  it  was  decided 
that  ''The  Local  Act  of  April  6,  1870,  P.  L.,  948,  providing  a  special  voluntary 
mode  of  procedure  before  a  single  legal  arbitrator,  learned  in  uie  law,  mdthout 
right  of  appeal,  is  constitutional;  but  the  supplement  of  March  25,  1873,  P.  L., 
396,  substituting  in  lieu  of  the  voluntary  a  compulsory  mode  of  procedure,  is 
unconstitutional."  See  also  United  States  vs.  Rathbone,  Federal  Gases,  No. 
16121;  Kinkead  vs.  Hiatt,  24  Neb.,  362;  Kuhl  vs.  Pierce  Co.,  44  Neb.,  584; 
Bomheim  vs.  Waring,  79  N.  C,  56. 

It  can  not  be  claimed  that  because  the  Industrial  Commission  is  clothed 
with  power  to  administer  the  state  insurance  fund,  in  the  discharge  of  which 
duty  it  acts  in  a  purely  administrative  and  ministerial  capacity  in  deciding 
facts  necessary  to  be  determined  in  the  administration  of  the  fund  that  this  vnU 
authorize  the  General  Assembly  to  confer  upon  it  judicial  powers  and  authorize 
it  to  usurp  the  province  of  a  jury  in  an  action  at  law  for  damages.  This  pro- 
vision of  the  act  is  in  no  wise  connected  with  the  duties  of  the  Industrial  Com- 
mission in  the  collection  and  disbursement  of  the  insurance  fund.  When  the 
Industrial  Commission  determines  the  right  of  an  applicant  to^  share  in  the  fund, 
it  acts  purely  in  a  ministerial  capacity.  It  makes  no  judicial  finding  against 
any  citizen  in  a  controversy  between  him  and  another,  the  effect  of  which  is  to 
fix  upon  him  a  legal  liability  to  pay  damages.  The  first  power  it  may  rightly 
exercise;  the  second  it  may  not. 

The  Workmen's  Compensation  Law  is  one  of  the  most  beneficent  acts 
passed  by  the  General  Assembly  of  this  state  in  recent  years.  It  is  in  no  wise 
weakened  by  this  ruling,  the  only  effect  of  which  is  to  require  an  injured  em- 

Eloye  who  is  not  entitled  to  share  in  the  fund  under  the  terms  of  the  act,  to 
ring  his  action  against  the  employer  in  the  courts  where  the  employer  may 
have  a  trial  by  jury,  a  right  guaranteed  to  him  in  the  constitution. 

I  have  not  considered  the  question  whether  this  section  is  in  violation  of 
other  provisions  of  the  constitution,  as  the  only  contention  made  on  behalf 
of  the  defendant  is  that  it  is  in  violation  of  Section  5  of  Article  1. 

Having    reached    the    conclusion    upon    mature    consideration    that    this 
Section  27  of  the  act  is  void,  it  follows  that  the  petition  states  no  cause  of 
action  against  the  defendant,  and  for  that  reason  his  motion  for  judgment  in 
his  favor  upon  the  pleadings  must  be  sustained. 
APPEARANCES: 

Hon.  Edward  C.  Turner,  Attorney  General,  on  behalf  of  the  relator. 
Mr.  F.  C.  Rector,  on  behalf  of  the  defendant. 
J.  F.  Rogers  and  McGhee,  Davis  &  Boulger,  filed  briefs. 
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Expenditures  for  the  Care  and  Support  of  Children  Committed  to 
the  Ohio  Board  of  State  Cliarities  by  the  Juvenile  Court  in,  a 
County  Having  no  Children's  Home,  or  Where  the  Child  Is  Not 
Eligible  to  Admission  to  a  Children's  Home,  Are  to  b^  Paid  Out 
of  the  General  County  Fund,  (Sec.  1352-4,  General  Code),  Sub- 
ject to  the  ProvisiMis  of  Section  1653,  General  Code,  Charging 
Paroits  or  Guardians  With  Such  Expenditures. 


No.  994— (Opinion  Dated  November  5,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen: — ^Permit  me  to  acknowledge  receipt  of  your  re- 
quest for  an  opinion  which  is  as  follows : 

'*We  would  respectfully  request  your  written  opinion  upon 
the  following  question: 

''Section  1352-3  permits  the  Ohio  board  of  state  charities 
to  receive  under  its  care  for  placement  in  family  homes,  cer- 
tain children. 

"Section  1352-4  provides  that  the  county  from  whence 
the  child  came,  shall  be  responsible  for  actual  maintenance 
and  necessary  personal  expenses  until  his  placement  in  a  suit- 
able family  home. 

'*Will  you  kindly  advise  us  from  what  fund  the  county 
treasurer  is  to  pay  for  this  service  in  respect  to  children  com- 
mitted under  the  following  conditions : 

"1.  When  children  are  committed  by  the  juvenile  court 
judge  from  a  county  where  there  is  no  county  children's  home. 

"2.  Where  children  are  committed  from  a  county  where 
there  is  a  county  children's  home,  but  where  for  various  rea- 
sons the  child  may  not  be  eligible  for  admission  to  that  home."* 

Section  1653  of  the  General  Code,  as  amended,  (103  O.  L.,  page 
872),  is  as  follows: 

'When  a  minor  under  the  age  of  eighteen  years,  or  any 
ward  of  the  court  under  this  chapter,  is  found  to  be  dependent 
or  neglected,  the  judge  may  make  an  order  committing  such 
child  to  the  care  of  the  children's  home  if  there  be  one  in  the 
county  where  such  court  is  held,  if  not,  to  such  a  home  in  an- 
other county,  if  willing  to  receive  such  child,  for  which  the 
county  commissioners  of  the  county  in  which  it  has  a  settle- 
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ment,  shall  pay*  reasonable  board;  or  he  may  commit  such 
child  to  the  board  of  state  charities  or  to  some  suitable  state 
or  county  institution,  or  to  the  care  of  some  reputable  citizen 
of  good  moral  character,  or  to  the  care  of  some  training  school 
or  an  industrial  school,  as  provided  by  law,  or  to  the  care  of 
some  association  willing  to  receive  it,  which  embraces  within 
its  objects  the  purposes  of  caring  for  or  obtaining  homes  for 
dependent,  neglected  or  delinquent  children  or  any  of  them, 
and  which  has  been  approved  by  the  board  of  state  charities 
as  provided  by  law.  When  the  health  or  condition  of  the  child 
shall  require  it,  the  judge  may  cause  the  child  to  be  placed  in 
a  public  hospital  or  institution  for  treatment  or  special  care, 
or  in  a  private  hospital  or  institution  which  will  receive  it  for 
like  purposes  without  charge.  The  court  may  make  an  exam- 
ination regarding  the  income  of  the  parents  or  guardian  of  a 
minor  committed  as  provided  by  this  section  and  may  then  or- 
der that  such  parent  or  guardian  pay  the  institution  or  board 
to  which  the  minor  has  been  committed  reasonable  board  for 
such  minor,  which  order,  if  disobeyed,  may  be  enforced  by  at- 
atchment  as  for  contempt." 

This  section  provides  for  the  commitment  of  certain  depend- 
ent or  neglected  children  to  the  board  of  state  charities  for  the 
purpose  of  having  them  placed  in  suitable  homes  under  the  direc- 
tion and  control  of  the  board. 

Section  1352-3  of  the  General  Code  (103  O.  L.,  866),  author- 
izes the  board  to  receive  children  committed  to  it  by  the  Juvenile 
court;  and  Section  1352-4  of  the  General  Code  (103  O.  L.,  867), 
which  provides  for  the  payment  of  expenses  in  placing  such  child 
and  one-half  of  the  amount  of  board,  if  any,  paid  by  said  board  of 
state  charities  by  the  county  in  which  the  child  had  legal  residence 
when  received  by  the  state  board  of  charities,  is  as  follows : 

"The  actual  traveling  expenses  of  such  child  and  that  of 
the  agents  or  visitors  of  said  board  in  connection  with  placing 
such  dependent  or  neglected  child  in  a  home  and  of  subsequent 
visitation  of  such  child,  together  with  half  the  amount  of  bo£U-d, 
if  any,  paid  by  said  board  on  account  of  the  child  to  the  own- 
ers of  such  home  shall  be  charged  by  the  board  of  state  char- 
ities to  the  county  in  which  the  child  had  a  legal  residence 
when  received  by  such  board.  The  treasurer  of  each  county 
shall  pay  the  quarterly  draft  of  the  board  of  state  charities 
for  the  amount  so  chargeable  against  such  county  for  the  pre- 
ceding quarter.  The  sums  so  received  as  well  as  payments  for 
board  as  provided  by  Sections  1352-5  and  1653  of  the  Gtenei^ 
Code,  shall  not  be  turned  into  the  state  treasury,  but  shall  be 
credited  to  a  fund  to  be  known  as  the  child  placing  fund  to  be 
used  to  maintain  the  child-placing  work  of  the  board  as  pro- 
vided by  this  chapter,  but  such  money  received  for  childrai's 
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board  shall  be  used  only  to  pay  fhe  board  of  the  child  for 
which  it  may  be  paid  by  the  individuals  liable  therefor/' 

Section  3092  of  the  General  Code,  as  amended  (103  O.  L.  891), 

is  as  follows : 

"In  any  county  where  such  home  has  not  already  been 
provided,  the  board  of  commissioners  shall  make  temporary 
provision  for  destitute  children  by  transferring  them  to  the 
nearest  children's  home  where  they  can  be  received  and  kept 
at  the  expense  of  the  county,  or  by  leasing  suitable  premises 
for  that  purpose,  which  shall  be  furnished,  provided  and  man- 
aged in  all  respects  as  provided  by  law  for  the  support  and 
management  of  children's  homes,  but  if  such  child  be  not 
abandoned  or  surrendered  by  its  parents,  a  complaint  must 
first  be  filed  wi.th  the  juvenile  court  setting  forth  the  facts  as 
to  such  children,  and  if  such  court  commits  such  children  to 
an  institution  or  agency  for  the  care  of  children,  then  said 
commissioners  may  pay  reasonable  board  for  such  child, 
whether  placed  in  an  institution  or  with  a  private  family.  But 
the  commissioners  may  provide  for  the  care  and  support  of 
such  children  within  their  respective  counties,  in  the  manner 
deemed  best  for  the  interest  of  such  children,  which  may  in- 
clude the  payment  of  board  for  such  children  in  a  private 
home,  when  placed  therein  by  an  institution  or  society  certi- 
fied by  the  board  of  state  charities  as  provided  by  Section 
1352-1  of  the  General  Code,  and  they  shsJl  levy  an  additional 
tax,  which  shall  be  used  for  that  purpose  only.' 


f9 


By  referring  to  the  latter  part  of  Section  3092,  as  amended, 
supra,  it  will  be  noted  that  provision  is  made  for  the  creation  of  a 
fund  to  be  used  by  the  county  commissioners  to  provide  for  the 
care  and  support  of  neglected  or  dependent  children  in  counties 
where  no  children's  home  has  been  provided  when  such  care  and 
support  is  provided  within  the  county.  The  case  presented,  how- 
ever, deals  solely  with  the  payment  of  expenses  incurred  in  con- 
nection with  children  committed  to  the  care  of  the  state  board  of 
charities  in  the  first  instance  where  there  is  no  county  children's 
home,  and  in  the  second  place,  for  various  reasons,  the  child  may 
not  be  eligible  for  admission  to  the  county  children's  home  which 
has  been  provided.  The  fund  appropriated  for  county  children's 
home  may  not  be  used  for  such  purpose  in  view  of  the  provisions 
of  Section  3105  of  the  General  Code,  which  provides  that  the  ex- 
penditure of  such  fund  shall  be  on  the  order  of  the  trustees  of  the 
home,  whereas  under  the  provisions  of  Section  1352-4  of  the  Gen- 
eral Code,  supra  the  pa3nnent  of  the  amount  chargeable  against 
the  county  is  made  to  the  board  of  state  charities  direct,  there 
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being  no  provision  for  the  approval  of  the  trustees  of  the  children's 
home. 

It  is  my  opinion,  therefore,  that  the  expenditure  for  the  care 
and  support  of  children  committed  by  the  board  of  state  charities 
by  the  juvenile  court  in  the  county  where  there  is  no  children's 
home  or  in  a  county  where  the  child  may  not  be  eligible  to  admis- 
sion to  the  children's  home  is  to  be  paid  out  of  the  general  county 
fund,  attention,  however,  being  directed  to  the  provisions  of  Sec- 
tion 1653  of  the  General  Code,  as  amended,  supra,  to  the  effect 
that  an  order  may  be  made  by  the  court  directing  the  parents  or 
guardian  to  pay  to  the  board  of  state  charities  reasonable  board 
for  the  minor  committed,  under  pain  of  attachment  or  contempt 
proceedings. 

Jury  Commissioners  Appointed  rni  or  Before  the  Fourth  Monday 

in  May,  1915,  Under  Sectimi  11421,  General  Code,  as  Amoided 
in  106  O.  L.  106,  May  Serve  Not  to  Exceed  Twenty  Days  in  the 

Official  Year,  Without  Reference  to  Provisions  of  Secticm  3007, 

General  Code,  as  Amended  in  106  O.  L.  534.     If  They  Have 

Served  Twenty  Days  Prior  to  Time  When  Amended  Section  3007 

G.  C,  Became  Effective,  They  Cannot  Serve  an  Additional  Ten 

Days. 


No.  1029 — (Opinion  Dated  November  17.  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:     I  have  your  request  of  September  24,  1915,  as 

follows : 

"(1)  In  counties  where  only  one  jud^e  of  the  Court  of 
Common  Pleas  holds  court,  may  jury  commissioners,  appointed 
under  Section  11421,  G.  C,  (as  amended  106  O.  L.  106)  be 
employed  during  this  official  year  to  exceed  ten  days  in  such 
year  in  view  of  the  provisions  of  Section  3007  G.  C,  (aa 
amended  106  O.  L.  534) ,  in  the  following  instances : 

(a)  Where  they  were  so  employed  prior  to  the 
going  into  effect  of  the  amendment  of  Section  3007,  fore- 
going mentioned? 

(b)  Where  they  had  been  employed,  but  not  in  ex- 
cess of  ten  days  prior  to  the  going  into  effect  of  Section 
3007? 

(2)  If  such  jury  commissioners  have  been  employed  the 
full  twenty  days  prior  to  the  going  into  effect  of  Section  3007, 
as  amended,  can  they  still  serve  an  additional  ten  days  under 
Section  3007  as  amended?" 
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Under  the  facts  stated  in  your  foregoing  letter  the  same  con- 
struction must  be  given  the  sections  to  which  you  refer  as  was 
applied  to  Section  4715  G.  C,  as  amended  104  O.  L.,  135,  in  opinion 
No.  570  of  this  department,  dated  July  1,  1915,  and  addressed  to 
Hon.  Hugh  F.  Neuhart,  prosecuting  attorney,  Caldwell,  0.,  a  copy 

of  which  said  opinion  is  hereto  attached. 

While  the  questions  presented  are  not  without  difficulty,  the 
only  practical  solution  requires  an  extension  of  the  old  law,  or  the 
law  in  force  at  the  time  of  the  appointment  of  jury  commissioners, 

to  the  end  of  the  year  or  term  for  which  they  were  appointed. 
This  would  give  the  jury  commissioners  appointed  on  or  before  the 
fourth  Monday  in  May,  1915,  under  the  provisions  of  Section 
11421  G.  C,  as  amended  106  0.  L.,  106,  the  benefit  of  the  pro- 
visions of  Section  3007  G.  C.  as  then  in  force.    These  provisions 

allowed  jury  commissioners  not  to  exceed  twenty  days'  employ- 
ment in  any  year  and  must  be  held  to  apply  without  reference  to 
the  amendment  of  said  section  which  became  effective  September 

4, 1915,  and  which  limits  their  employment  to  ten  days  in  any  one 

year.    106  O.  L.,  534. 

I  am  of  the  opinion,  therefore,  that  your  first  inquiry  must  be 

answered  in  the  affirmative  and  your  second  in  the  negative.  • 

County  Commissioners  May  Issue  Redemption  Bonds  to  Refund 
Township  and  Bridge  Bonds,  Notwithstanding  the  Tax  Rate  of 
the  County  Has  Reached  the  Limit  Provided  by  the  Smith  Law. 


No.  1015— (Opinion  Dated  November  12,  1915.) 

Hon.  Henry  W.  Cherrington,  Prosecuting    Attorney,    Gallipolis, 
Ohio. 
Dear  Sir :    I  beg  to  acknowledge  receipt  of  your  letter  of  No- 
vember 8,  1915,  containing  the  following  inquiry : 

"In  a  short  time  $20,000  of  turnpike  and  bridge  bonds 
of  this  county  will  become  due.  These  bonds  are  the  original 
issue.  Can  redemption  bonds  be  issued  to  take  care  of  these 
original  bonds  when  they  become  due,  in  face  of  the  fact  that 
Gallia  county  is  already  taxed  to  the  limit  under  the  Smith 
lV27r  law? 

"Can  bonds  be  issued  without  submitting  the  question  to 
the  electors  of  the  county,  when  the  county  commissioners 
under  the  provisions  of  the  Smith  law,  can  make  no  provision 
by  tax  levy  to  take  care  of  the  principal  and  interest  of  said 
bonds?" 

It  appears  from  your  letter  that  turnpike  and  bridge  bonds 
of  your  county  to  the  amount  of  $20,000  will  soon  become  due.  You 
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inquire  if  these  bonds  may  be  refunded  by  issuing  redemption 
bonds  in  face  of  the  fact  that  the  tax  rate  in  your  county  has 
reached  the  limit  of  fifteen  mills. 

I  will  first  consider  the  question  whether  said  bonds  may  be 
refunded  and  in  that  connection  desire  to  call  your  attention  to 
the  provisions  of  the  following  sections  of  the  General  Code : 

''Section  5656:  The  trustees  of  a  township,  the  board  of 
education  of  a  school  district  and  the  commissioners  of  a 
county,  for  the  purpose  of  extending  the  time  of  pasrment  of 
any  indebtedness,  which  from  its  limits  of  taxation  such  town- 
ship, district  or  county  is  unable  to  pay  at  maturity,  may  bor- 
row money  or  issue  the  bonds  thereof,  so  as  to  change,  but  not 
increase  the  indebtedness  in  the  amounts,  for  the  length  of 
time  and  at  the  rate  of  interest  that  said  truste&s,  board  or 
commissioners  deem  proper,  not  to  exceed  the  rate  of  six  per 
cent  per  annum,  payable  annually  or  semi-annually. 

"Section  5658:  No  indebtedness  of  a  township,  school 
district  or  county  shall  be  funded,  refunded  or  extended  unless 
such  indebtedness  is  first  determined  to  be  an  existing,  valid 
and  binding  obligation  of  such  township,  school  district  or 
county  by  a  formal  resolution  of  the  trustees,  board  of  educa- 
tion or  commissioners  thereof,  respectively.  Such  resolutions 
shall  state  the  amount  of  the  existing  indebtedness  to  be 
funded,  refunded  or  extended,  the  aggregate  amount  of  bonds 
to  be  issued  therefor,  their  number  and  denomination,  the 
date  of  their  maturity,  the  rate  of  interest  they  shall  bear  and 
the  place  of  payment  of  principle  and  interest. 

"Section  5659:  For  the  pajrment  of  the  bonds  issued 
under  the  next  three  preceding  sections,  the  township  trustees, 
board  of  education  or  county  convmissioners  shall  levy  a  tax, 
in  addition  to  the  amount  otherwise  authorized,  each  year  dur- 
ing the  period  the  bonds  have  to  run  sufficient  in  amount  to 
pay  the  accruing  interest  and  the  bonds  as  they  mature.'' 

Under  the  provisions  of  the  sections  aforesaid  ample  authority 
is  conferred  upon  your  board  of  county  commissioners  .to  refund 
the  bonds  in  question  by  issuing  redemption  bonds  therefor.  It 
would  seem  unnecessary  to  discuss  in  this  connection  in  further 
detail  the  provisions  of  the  sections  above  quoted.  It  appears, 
however,  from  your  inquiry  that  the  rate  of  taxation  in  your  eounty 
has  reached  the  limit  of  fifteen  mills  and  that  by  reason  of  that  fact 
you  inquire  whether  said  bonds  may  be  refunded.  A  complete  an- 
swer to  your  inquiry  in  this  regard  is  found  in  the  provisions  of 
Sections  5649-1  and  5649-la  G.  C.,  as  amended  and  supplemented 
in  104  O.  L.,  page  12: 

"Section  56U9-1:   In  any  taxing  district,  the  taxing  au- 
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thority  shall,  within  the  limitations  now  prescribed  by  laiw, 
levy  a  tax  sufficient  to  provide  for  sinking  fund  and  interest 
purposes  for  all  bonds  issued  by  any  political  subdivision, 
which  tax  shall  be  placed  before  any  in  preference  to  all  other 
items,  and  for  the  full  amount  thereof. 

''Section  56U9-la:  All  bonds  heretofore  issued  by  any 
political  subdivision  for  a  lawful  purpose  which  have  been 
sold  for  not  less  than  par  and  accrued  interest  and  the  pro- 
ceeds thereof  paid  into  the  treasury,  shall  be  held  to  be  legal, 
valid  and  binding  obligations  of  the  political  subdivision  issu- 
ing the  same/' 

By  the  provisions  of  the  foregoing  sections  a  levy  for  a  sink- 
ing fund  and  interest  purposes  takes  precedence  over  all  other 
levies  and  in  effect  makes  it  mandatory  upon  the  proper  authority 
to  provide  a  sinking  and  interest  fund  for  all  bonds,  even  to  the 
extent  of  precluding  levies  for  other  purposes  altogether. 

In  your  case,  therefore,  the  fact  that  your  rate  of  taxation  has 
reached  the  limit  as  provided  by  the  Smith  Law  presents  no 
obstacles  to  the  refunding  of  the  bonds  named  in  your  letter 
Reductions  should  be  made  in  other  levies  sufficient  to  provide,  a 
sinking  fund  for  the  payment  of  these  bonds  and  the  interest 
thereon. 

In  view  of  the  situation  in  your  county,  it  would  be  advisable 
for  you  to  refund  the  bonds  in  question  by  issuing  redemption 
bonds  in  small  amounts  and  payable  at  such  times  and  in  such 
amounts  as  not  to  seriously  effect  the  levies  made  by  you  for 
other  purposes.  • 

Your  second  question,  being  simply  a  re-statemeht  of  the 
matters  contained  in  your  first  inquiry,  is  fully  answered  by  the 
observations  heretofore  made. 

I  conclude,  therefore,  under  the  facts  stated  in  your  letter, 
that  the  $20,000  of  turnpike  and  bridge  bonds  of  your  county, 
soon  to  become  due,  may  be  refunded  by  issuing  redemption  bonds 
to  the  same  aggregate  amount  as  the  bonds  so  to  become  due  and 
that  this  may  be  done  without  regard  to  the  fact  that  the  tax  rate 
in  your  county  has  reached  the  limit  provided  by  the  so-called 
Smith  Law. 
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County  Commissioners  Cannot  Employ  an  Attorney  to  Assist  the 
Prosecuting:  Attorney,  Except  Upon  Writt^i  Request  of  ProBe- 
cutinsr  Attorney— (Sec.  2412  G.  C.)— Resolution  of  Such  Em- 
ployment Should  Be  Adopted  and  Entered  Upon  Journal  at  Time 
of  Employment,  But  Compensation  May  Be  Fixed  at  a  Later 

Date. 


No.  1018— (Opinion  Dated  November  12,  1915.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen : — I  have  your  letter  of  November  8,  1915,  enclos- 
ing the  following  inquiries : 

"When  an  attorney  is  employed  to  represent  a  county  offi- 
cer, or  to  assist  the  prosecuting  attorney,  is  it  essential  to  the 
validity  of  his  employment  and  payment  that  said  employment 
be  made  upon  the  written  request  of  the  prosecuting  attorney, 
and  when  such  employment  is  made,  is  it  necessary  that  the 
compensation  to  be  paid  be  fixed  at  the  time  of  the  employ- 
ment, and  that  said  employment  and  compensation  to  be  paid 
be  entered  upon  their  journal  at  the  time  of  said  emplojrment? 
See  Section  1274  R.  S.,  and  Sections  2412,  2413  and  2917  Gen- 
eral Code." 

The  sections  of  the  General  Code  under  which  your  inquiries 
arise  provide  as  follows: 

"Section  2412:  If  it  deems  it  for  the  best  interests  of 
the  county,  upon  the  written  request  of  the  prosecuting  at- 
torney, the  board  of  county  commissioners  may  employ  legal 
counsel  to  assist  the  prosecuting  attorney  in  the  prosecution 
or  defense  of  any  suit  or  action  brought  by  or  against  the 
county  commissioners  or  other  county  officers  and  boards,  in 
their  official  capacity. 

Section  2^13:  The  board  of  county  commissioners  shall 
fix  the  compensation  of  all  persons  appointed  or  employed 
under  the  provisions  of  the  preceding  sections,  which,  with 
their  reasonable  expenses  shall  be  paid  from  the  county  treas- 
ury upon  the  allowance  of  the  board.  No  provisions  of  law 
requiring  a  certificate  that  the  money  therefor  is  in  the  treas- 
ury shall  apply  to  the  appointment  or  employment  of  such  per- 
sons. 

In  an  opinion  of  this  department,  under  Section  2412  above 

quoted,  reported  at  page  500  of  the  Attorney  General's  Report  for 

the  year  1909,  it  was  held  as  follows : 

"The  above  quoted  section  only  authorizes  the  county 
commissioners  to  employ  legal  counsel  upon  the  written  re- 
quest of  the  prosecuting  attorney.    It  follows,  therefore,  that 
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the  county  commissioners  are  without  authority  to  employ 
legal  counisel,  as  provided  in  said  section,  until  a  written  re- 
quest for  such  employment  is  first  made  by  the  prosecuting 
attorney/' 

This  opinion  was  quoted  with  approval  and  adopted  by  my 
predecessor  in  an  opinion  under  date  of  August  14,  1911,  and  re- 
ported at  page  347  of  the  reports  of  this  department  for  the  years 
1911-1912. 

I  am  not  in  conflict  with  the  conclusion  stated  in  the  fore- 
going opinion  and  therefore  advise  you  that  the  "written  request'* 

specified  in  said  Section  2412  is  a  condition  precedent  to  said  em- 
ployment, without  which  county  commissioners  may  not  employ 

legal  counsel  to  assist  the  prosecuting  attorney. 

Your  second  inquiry  involves  a  consideration  of  the  provisions 
of  both  sections.  It  is  provided  in  Section  2412,  as  above  noted, 
that  county  commissioners  may  employ  counsel  to  assist  the  prose- 
cuting attorney  and  by  the  provisions  of  Section  2413  they  are 
authorized  and  empowered  to  fix  his  compensation.  When  an  em- 
plo3rment  is  made  under  the  first  section,  a  resolution  to  that  effect 
must  be  spread  upon  the  coEmmissioners^  journal.  This  is  required 
to  consummate  the  contract  and  to  make  the  employment  valid. 
The  compensation,  however,  which  may  be  fixed  under  the  pro- 
visions of  Section  2413,  is  not  required  to  be  fixed  at  that  time  nor 
be  made  a  part  of  the  resolution  of  employment.  The  matter  of 
compensation  may  in  some  cases  depend  upon  contingencies  that 

may  subsequently  arise  in  the  course  of  the  employment  and  the 
section  does  not  specify  the  time  when  said  compensation  shall  be 

fixed. 

It  is  also  expressly  provided  in  the  last  clause  of  said  Section 
2413,  that  employments  of  the  kind  under  consideration  here  are 
excepted  from  the  operation  of  the  law  requiring  a  certificate  that 
the  money  is  in  the  treasury  for  the  payment  therefor. 

In  view  of  these  considerations,  I  am  therefore  of  the  opinion 
that  while  a  resolution  of  employment  should  be  adopted  and  entered 
upon  the  journal  of  the  county  commissioners  at  the  time  said  em- 
pIo3rment  is  made,  it  is  not  necessary  at  said  time  to  fix  the  com- 
pensation, but  said  last  named  matter  may  be  left  to  the  future 
consideration  and  determination  of  the  board  of  county  commis- 
sioners. When,  however,  the  compensation  is  fixed,  a  resolution 
should  be  entered  upon  the  journal  showing  that  fact. 
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Costs  and  Expenses  in  Apprehending  a  Juyenile  Charged  With  the 
Commission  of  a  Felony,  but  Tried  in  the  Juvenile  Court,  and 
Sentenced  to  Ohio  State  Reformatory,  Cannot  be  Paid  by  the 
State,  but  Are  Paid  by  the  County. 


No.  1028— (Opinion  Dated  November  17,  1915.) 

Honorable  J.  H.  Musser,  Prosecuting  Attorney,  Wapakoneta,  Ohio. 
Dear  Sir :     Permit  me  to  reply  to  your  request  for  an  opinion 
which  is  as  follows: 

''Some  time  ago  an  affidavit  was  filed  before  a  justice  of 
the  peace,  and  a  warrant  issued,  charging  a  person  with  fel- 
ony. The  defendant  absconded,  and  requisition  papers  were 
secured  from  the  governor  of  the  state  and  defendant  was  ex- 
tradited from  Kansas.  Upon  investigation  it  was  found  that 
the  defendant  was  under  the  age  of  eighteen  years,  and  the 
case  was  transferred  to  the  juvenile  court,  under  the  law. 

Thereupon  the  defendant  entered  a  plea  of  guilty,  in  the 
juvenile  court,  and  was  sent  to  the  Ohio  State  Reformatory, 
at  Mansfield. 

The  county  commissioners  of  our  county  allowed  the  ex- 
pense bill  of  the  agent,  who  went  after  the  defendant  and  re- 
turned him  to  the  state,  and  when  the  defendant  was  conveyed 
to  the  reformatory  by  our  sheriff,  the  sheriff  was  informed  by 
the  officials  that  the  expense  of  the  agent  in  securing  the  pris- 
oner's return  to  Ohio  could  not  be  paid  by  the  state. 

In  such  a  case  if  execution  is  issued  and  returned  unsatis- 
fied, are  the  e^enses  of  the  agent  a  part  of  the  costs  which 
should  be  re-paid  by  the  state  of  Ohio?*' 

In  a  subsequent  letter  you  advised  that  the  action  of  the  Ohio 
State  Reformatory  officials  was  taken  for  the  reason  that  the  de- 
fendant was  committed  by  a  juvenile  court.  The  status  of  the 
prisoner  in  this  case  is  that  of  a  delinquent,  it  being  provided  in 
Section  1652  of  the  General  Code  (103  O.  L.,  872) : 

''Where  it  appears  at  the  hearing  of  a  male  delinquent 
child  that  he  is  sixteen  years  of  age  or  over  and  has  com- 
mitted a  felony,  the  juvenile  court  may  commit  such  child  to 
the  Ohio  State  Reformatory." 
It  is  well  understood  that  when  a  boy,  under  the  provisions  of 

Section  1652  of  the  General  Code  referred  to  above,  is  committed 
to  the  Ohio  State  Reformatory  by  the  juvenile  court  judge  he  is 
committed  as  a  delinquent,  such  commitment  of  course  being  based 
upon  the  fact  that  he  has  committed  a  felony ;  and  it  is  only  under 
the  theory  that  he  is  in  the  juvenile  court  under  a  charge  of  deUn- 
quency  that  the  juvenile  court  has  jurisdiction  to  hear  and  deter- 
mine the  cause. 
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Sections  3016  and  3017  of  the  General  Code  are  as  follows : 

Sec.  3016.  In  felonies  ,when  the  defendant  is  convicted, 
the  costs  of  the  justice  of  the  peace,  police  judge,  or  justice, 
mayor,  marshal,  chief  of  police,  constable  and  witnesess,  shall 
be  paid  from  the  county  treasury  and  inserted  in  the  judg- 
ment of  conviction,  so  that  such  costs  may  be  paid  to  the 
county  from  the  state  treasury.  In  all  cases,  when  recog- 
nizances are  taken,  forfeited  and  collected  and  no  conviction 
is  had,  such  costs  shall  be  paid  from  the  county  treasury.*' 

"Sec.  3017.  In  no  other  case  whatever  shall  any  cost  be 
paid  from  the  state  or  county  treasury  to  a  justice  of  the 
peace,  police  judge  or  justice,  mayor,  marshal,  chief  of  police, 
or  constable." 

It  will  be  noted  from  a  reading  of  the  sections  above  quoted 
that  the  authority  for  the  payment  of  the  costs  by  the  state  in  this 
connection  is  limited  to  felony  cases  only  when  the  defendant  is 
convicted.  The  law  relative  to  the  payment  by  the  state  of  costs 
in  criminal  cases  has  not  been  changed  materially  since  1871,  and 
based  upon  the  law  at  that  time  Honorable  John  Little,  attorney- 
general,  under  date  of  February  21,  1874,  rendered  an  opinion  to 
Honorable  S.  B.  Robinson,  prosecuting  attorney  of  Washington 
county.  Marietta,  Ohio,  in  which  he  held  as  follows : 

''The  state  pays  the  costs  and  expenses  incurred  in  appre- 
hending fugitives  from  justice  on  requisitions  of  the  governor 
only  in  cases  of  felony,  and  then  only  after  conviction  and  sen- 
tence to  the  penitentiary — ^the  same  to  be  taxed  and  paid  as 
other  costs." 

The  payment  of  fees  and  costs  in  juvenile  court  cases  is  pro- 
vided for  in  Section  1682  of  the  General  Code,  which  is  as  follows : 

"Fees  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its 
officers,  and  the  costs  of  transportation  of  children  to  places 
to  which  they  have  been  committed,  shall  be  paid  from  the 
county  treasury  upon  itemized  vouchers,  certified  to  by  the 
judge  of  the  court." 

Sections  1682  and  1683  of  the  General  Code  have  been  made 
up  from  Section  40  of  an  act  approved  April  24,  1908,  to  be  found 
on  page  202,  Vol.  99  of  the  Ohio  Laws.  In  its  codified  form  Section 
1862  of  the  (Jeneral  Code,  supra,  omits  the  word  "all"  preceding 
the  words :  "fees  and  costs  in  all  such  cases." 

On  December  14,  1908,  Honorable  U.  G.  Denman,  then  at- 
torney general,  rendered  an  opinion  to  Honorable  E.  M.  FuUing- 
ton,  deputy  auditor  of  state,  on  a  matter  very  similar  to  the  case 
under  consideration,  the  question  arising  over  the  payment  of  costs 
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in  a  prosecution  in  juvenile  court  on  a  charge  of  failure  to  support 
minor  children.  It  was  held  in  that  opinion  that  the  costs  should 
be  paid  by  the  county  owing  to  the  fact  that  the  prosecution  was 
under  the  juvenile  court  law  as  distinguished  from  the  oUier  pro- 
visions of  law  punishing  the  same  crime  as  a  felony.  The  opinion 
is  to  be  found  at  page  119  of  the  attorney-general's  report  for  1908. 

Under  the  provisions  of  Section  ^91  of  the  General  Ckxl^,  the 
county  commissioners  are  authorized  to  pay  requisition  expenses 
from  the  county  treasury. 

I  am  therefore  of  the  opinion  that  there  is  no  provision  of  law 
authorizing  the  payment  by  the  state  of  the  costs  in  the  case  under 
consideration,  in  view  of  the  fact  that  there  has  been  no  conviction 
for  a. felony. 


SUPREME  COURT 


Baxter  v.  The  State  of  Ohio. 
Crimiiial  Law — Embezzlement — Change   of   Venue — Evidence   of 
Similar  Offenses — ^Burden  and  Degree  of  Proof — Charge  to  Jury 
— ^Receipt  of  and  Accounting  for  Moneys  Banked — Misconduct 
of  CounseL 


(No.  14620— Decided  December  15,  1914.) 

Error  to  the  Court  of  Appeals  of  Franklin  county. 

At  the  April  term  of  the  common  pleas  court  of  Franklin 
county,  Ohio,  an  indictment  was  returned  by  the  grand  jury  against 
Clement  S.  Baxter,  charging  that  he  was  the  duly  appointed  qual- 
ified and  acting  examiner  and  deputy  superintendent  of  banks  for 
the  state  of  Ohio,  and  that  in  his  official  capacity  certain  moneys 
belonging  to  The  Columbus  Savings  &  Trust  Company  came  into  his 
possession,  of  which  moneys  he  unlawfully  and  fraudulently  em- 
bezzled the  sum  of  $3,140. 

The  defendant  filed  a  motion  for  a  change  of  venue,  and  in 
support  of  this  motion  filed  his  own  affidavit  and  the  affidavit  of 
ten  credible  persons  residing  in  Franklin  county,  Ohio,  to  the  effect 
that  in  his  opinion  and  in  the  opinion  of  the  several  persons  making 
such  affidavits  he  could  not  have  a  fair  and  impartial  trial  in  Frank- 
lin county.  It  further  appeared  by  affidavit  that  two  hundred  and 
fifty-seven  stockholders  of  the  bank,  the  funds  of  which  he  was 
charged  with  embezzling,  resided  in  the  city  of  Columbus,  Franklin 
county,  Ohio,  and  that  more  than  five  thousand  depositors  in  said 
bank  lived  in  Franklin  county,  Ohio.  The  bank,  at  the  time  of  the 
commission  of  the  acts  charged  in  the  indictment,  was  insolvent  and 
in  the  process  of  liquidation.  The  trial  court  overruled  the  motion 
for  a  change  of  venue.  On  the  trial  of  the  cause  the  state  offered 
evidence  of  other  offenses  of  a  similar  nature  claimed  to  have  been 
committed  by  the  accused,  which  evidence  was  received  over  the  ob- 
jection of  the  defendant,  his  counsel  stating  in  open  court,  in  the 
hearing  of  the  jury,  that  such  evidence  could  not  be  received  for  any 
other  purpose  than  to  prove  the  specific  criminal  intent  alleged  iti 
the  indictment.  The  court  at  the  time  this  evidence  was  received 
did  not  charge  the  jury  that  the  competency  of  this  evidence  must 
be  limited  to  this  specific  purpose  of  proving  intent. 
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During  the  progress  of  the  trial  it  was  sought  to  show  that 
about  this  time  the  plaintiff  in  error  was  in  possession  of  a  certifi- 
cate of  deposit  for  $5,000,  and  counsel  for  the  state  further  sought 
to  show,  by  their  inquiry  of  the  accused  on  cross-examination,  that 
he  loaned  or  gave  this  money  to  his  brother,  who  at  that  time  was 
superintendent  of  banks,  to  restore  to  this  particular  bank  the  funds 
the  brother  had  embezzled,  and  that  the  accused  had  knowledge  at 
the  time  of  his  brother's  criminal  act,  and  had  discussed  the  matter 
with  him  at  the  time  of  its  commission  and  afterwards.  A  verdict 
of  guilty  was  returned  and  sentence  passed  by  the  trial  court.  Er- 
ror was  prosecuted  in  the  court  of  appeals  of  Franklin  county,  and 
that  court  affirmed  the  judgment  of  the  trial  court. 

Mr.  John  F.  Wilson  and  Mr.  Kent  W.  Hughes,  for  plaintiff  in 
error. 

Mr.  Timothy  S.  Hogan,  attorney  general,  and  Mr.  Edward  C. 
Turner,  prosecuting  attorney,  for  defendant  in  error. 

By  the  Court.  While  the  question  of  a  change  of  venue  in  a 
criminal  case  is  within  the  sound  discretion  of  the  trial  court,  yet  it 
is  a  substantial  right  of  the  defendant  to  be  tried  by  a  fair  and  im- 
partial jury.  Section  13636,  General  Code,  was  enacted  by  the  gen- 
eral assembly  of  Ohio  for  the  purpose  of  protecting  that  right.  It  is 
specifically  provided  in  Section  11416,  General  Code,  that  when  a 
corporation  having  more  than  fifty  stockholders  is  a  party  to  a 
civil  action  pending  in  the  county  in  which  the  corporation  keeps  its 
principal  office,  or  transacts  its  principal  business,  a  change  of 
venue  must  be  ordered  if  the  opposite  party  makes  affidavit  that 
he  cannot,  as  he  believes,  have  a  fair  and  impartial  trial  in  that 
county,  and  his  application  is  sustained  by  the  affidavits  of  five 
credible  persons  residing  in  such  county.  This  statute  is  applicable 
only  to  civil  cases,  but  it  clearly  defines  the  policy  of  the  state  in  pro- 
tecting the  right  of  litigants  to  a  fair  and  impartial  jury.  It  rec- 
ognizes the  fact  that,  in  the  social  and  business  relations  of  men, 
any  transaction  that  particularly  and  financially  affects  fifty  citi- 
zens of  a  county  is  apt  to  have  such  far-reaching  influence  upon 
their  friends  and  neighbors  that  there  would  be  grave  danger  that 
a  jury  impaneled  in  that  county  would  not  be  entirely  fair  and  im- 
partial, notwithstanding  that  examination  upon  voir  dire  would 
disclose  no  legal  grounds  for  challenge. 

The  particular  crime  charged  in  this  indictment  is  not  an  of- 
fense against  the  person  but  against  property,  and  therefore  comes 
within  the  reason  of  the  rule  in  civil  suits. 


SUPBEME  COUBT  275 

This  defendant  is  charged  by  indictment  with  embezzlement 
of  funds  in  which  two  hundred  and  fifty-seven  stockholders  residing 
in  the  city  of  Ck>lumbus  and  over  five  thousand  depositors  residing 
in  the  county  are  financially  interested.  It  was  a  matter  of  con- 
cern to  all  those  depositors  that  the  funds  of  this  insolvent  bank 
should  be  honestly  and  economically  administered.  The  accused 
stood  in  the  relation  of  a  trustee  to  all  these  interested  depositors, 
who,  through  no  fault  of  their  own,  except  misplaced  confidence  in 
the  solvency  of  this  bank,  were  almost  certain  to  lose  a  large  amount 
of  money  in  any  event,  and  therefore  the  charge  against  this  de- 
fendant that  he  had  increased  their  probable  losses,  by  the  embezzle- 
ment of  funds  that  were  still  available  to  the  creditors,  would  nat- 
urally excite  anger  and  animosity  against  him.  If  in  a  civil  suit  the 
court  is  required  to  grant  a  change  of  venue  when  only  fifty  stock- 
holders of  a  corporation,  a  party  to  the  suit,  reside  within  the  coun- 
ty, it  would  seem  that  in  a  criminal  case,  where  it  is  made  to  appear 
by  evidence  offered  that  over  five  thousand  people  residing  within 
the  county  are  financially  interested  in  the  funds  charged  to  have 
been  embezzled  by  the  accused,  a  motion  by  the  defendant  for  a 
change  of  venue  should  be  allowed.  Certainly  it  is  not  the  policy 
of  our  law  to  be  more  zealous  in  the  protection  of  the  property 
rights  of  its  citizens  than  in  the  protection  of  their  liberties. 

While  evidence  of  other  offenses  is  competent  for  the  purpose 
of  showing  intent  when  criminal  intent  is  a  specific  element  of  the 
crime  charged,  yet  this  evidence  is  of  a  highly  dangerous  character 
and  should  be  admitted  with  great  caution.  A  jury  is  never  author- 
ized to  consider  this  evidence  for  any  purpose  whatever  until  after 
it  has  found,  from  the  other  evidence  in  the  case,  that  the  defend- 
ant has  committed  the  acts  charged  in  the  indictment.  Evidence 
of  other  offenses  may  then  be  considered  by  the  jury  for  the  sole 
purpose  of  determining  the  intent  of  the  accused  at  the  time  of  the 
commission  of  the  acts  charged,  and  it  is  the  duty  of  the  trial  court 
to  so  charge  the  jury  at  the  time  such  evidence  is  admitted.  In 
this  ease  when  counsel  for  the  state  offered  evidence  of  other  of- 
fenses of  a  similar  nature  counsel  for  the  defendant  correctly  stated 
in  open  court  and  in  the  presence  of  the  jury  the  purpose  for  which 
such  evidence  might  be  received,  and  it  is,  therefore,  claimed  that 
this  relieved  the  court  from  the  duty  of  charging  the  jury  in  that 
regard,  but  it  must  be  remembered  that  the  jury  take  the  law  as 
given  them  by  the  court,  and  not  by  counsel,  and  this  statement  of 
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counsel  on  that  behalf  cannot  be  regarded  further  than  as  a 
quest  to  the  court  to  so  charge. 

Evidence  of  a  vague  and  uncertain  character  offered  for  the 
purpose  of  proving  that  the  defendant  had  been  guilty  of  similar 
offenses  should  never  be  admitted  under  any  pretense  whatever. 
True,  it  is  not  always  possible  to  show  an  entire  transaction  by 
one  witness,  and,  therefore,  if  the  state  offers  evidence  which  may 
become  important  in  connection  with  other  evidence  proposed  to 
be  offered  later  in  the  case,  it  should  be  admitted,  but  if  the  state 
fails  to  introduce  such  further  evidence  which,  if  uncontradicted, 
would  authorize  the  jury  to  find  the  defendant  guilty  of  the  oilier 
offenses  sought  to  be  proven,  then  there  is  an  absolute  failure  on  the 
part  of  the  state  to  make  a  prima  facie  case  of  guilt  of  the  de- 
fendant of  these  other  offenses,  and  it  becomes  the  peremptory  duty 
of  the  trial  court  to  strike  such  evidence  from  the  record  and  to 
instruct  the  jury  that  they  are  not  to  consider  it  for  any  purpose 
whatever. 

In  this  particular  case  the  state  sought  to  prove  that  this  de- 
fendant had  been  guilty  of  a  similar  offense  in  Cincinnati,  Ohio, 
and  a  similar  offense  in  Kenton,  Ohio.  The  evidence  offered  on  be- 
half of  the  state  in  respect  to  those  two  other  offenses  was  absolute- 
ly and  wholly  insufficient  to  make  anything  like  a  prima  facie  case 
against  the  defendant  as  to  these  transactions.  If  the  accused  had 
then  been  upon  trial  for  either  of  these  offenses,  it  would  have  been 
the  duty  of  the  trial  court  to  instruct  the  jury  to  return  a  verdict  of 
''not  guilty.'*  The  whole  scope  and  extent  of  the  evidence  offered 
tended  to  prove  no  more  than  a  suspicion  of  guilt.  If  either  of 
these  offenses  had  in  fact  been  committed,  the  evidence  did  not  con- 
nect this  defendant  with  them  further  than  to  show  that  he  had 
the  opportunity  to  be  guilty,  but  it  also  appeared  that  at  least  a  half 
dozen  other  persons  in  each  of  these  transactions  had  equal  oppor- 
tunity with  the  defendant  to  appropriate  the  funds  claimed  to 
have  been  embezzled. 

The  court  of  appeals  of  Franklin  county,  which  is  the  court 
of  last  resort  on  disputed  questions  of  fact,  found  that  the  testi- 
mony admitted  in  regard  to  these  other  offenses  was  of  such  a 
circumstantial  character  that  it  did  not  afford  even  probable  cause 
that  the  defendant  was  guilty,  but  refused  to  reverse  for  this  rea- 
son upon  the  theory  that  this  evidence  before  an  intelligent  jury 
would  not  have  any  weight. 

Evidence  that  an  accused  was  guilty  of  other  similar  offenses 
must  be  such  that  a  jury  would  be  authorized  to  find  him  guilty 
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of  these  offenses.  The  trial  court  erred  in  receiving  this  evidence, 
erred  in  failing  to  instruct  the  jury  at  the  time  it  was  received  as  to 
the  purpose  for  which  it  was  competent,  and  erred  in  not  striking 
an  of  this  evidence  relating  to  these  other  transactions  from  the 
record  and  instructing  the  jury  to  disregard  the  same.  The  trial 
court  did  charge  the  jury  in  its  general  charge  that  it  must  find 
from  the  evidence  offered  that  the  defendant  was  guilty  of  these 
other  offenses,  beyond  a  reasonable  doubt,  before  it  would  be  au* 
thorized  to  consider  that  evidence  for  any  purpose.  But  this  charge, 
while  perfectly  proper  in  a  proper  case,  could  not  be  otherwise  than 
prejudicial  to  the  accused  in  this  particular  case,  because  the  jury 
would  necessarily  infer  therefrom  that  there  was  substantial  evi- 
dence of  the  guilt  of  the  accused  of  these  other  offenses  that  it 
was  authorized  to  consider  when  in  truth  and  in  fact  there  was  no 
such  evidence. 

Evidence  that  a  brother  of  the  accused  had  embezzled  funds  of 
the  same  bank  or  had  been  indicted  for  embezzlement  of  such  funds 
was  incompetent  in  any  view  of  the  case.  Counsel  for  the  state 
had  a  right  to  show  that  this  accused  was  in  possession  of  large 
sums  of  money  inmiediately  following  the  time  of  the  alleged  em- 
bezzlement, and  thereby  put  upon  the  defendant  the  burden  of  ex- 
idaming  the  source  from  which  he  received  this  money,  but  counsel 
had  no  right  to  so  shape  their  inquiries  in  reference  to  the  posses- 
sion of  this  money  by  the  accused,  or  in  reference  to  the  possession 
by  him  of  a  five-thousand-dollar  certificate  of  deposit,  as  to  indicate 
by  the  question  that  the  brother  had  been  charged  with  embezzle- 
ment and  that  this  five-thousand-doUar  certificate  of  deposit  was 
given  or  loaned  to  the  brother  for  the  purpose  of  enabling  him  to 
return  moneys  embezzled  by  him.  Nor  had  counsel  for  the  state 
the  right  to  inquire  of  the  accused  upon  cross-examination  whether 
he  knew  of  this  transaction  of  his  brother  at  the  time  it  was  com- 
mitted, or  whether  he  had  discussed  the  same  with  him  then  or 
later.  Regardless  of  the  answers  given  by  the  accused  to  these 
questions,  the  inquiries  themselves  were  wholly  improper  and 
grievously  prejudicial  to  the  accused. 

In  reference  to  the  objection  made  as  to  misconduct  of  counsel 
for  the  state,  it  is  apparent  from  this  record  that  not  only  counsel 
for  the  state  but  counsel  for  the  accused  were  permitted  larger 
b'berties  during  the  progress  of  this  case  than  is  consistent  with  a 
fair  and  impartial  trial.  The  altercations  between  counsel,  side  re- 
marks by  counsel  loud  enough  to  be  heard  by  the  jury,  comments 
by  counsel  during  the  trial  upon  evidence  offered  or  answers  made 
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by  witnesses,  are  all  equally  out  of  place  in  a  court  of  justice  and 
should  not  be  tolerated  by  the  trial  judge. 

It  appearing  from  the  record  of  this  case  that  error  has  inter- 
vened to  the  prejudice  of  the  plaintiff  in  error,  the  judgment  of 
the  court  of  appeals  affirming  the  judgment  of  the  common  pleas 
court  and  the  judgment  of  the  common  pleas  court  are  both  re- 
versed, and  this  cause  is  remanded  to  the  common  pleas  court  for 
further  proceedings  according  to  law. 

Judgment  of  the  court  of  appeals  and  judgment  of  the  com- 
mon pleas  court  reversed. 

Nichols,  C.  J.,  Shauck,  Johnson,  Donahue  and  Newman,  JJ., 
concur. 

Wilkin,  J.,  not  participating. 
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NEW  INCORPORATIONS 


M.  T.  Silver  Company,  $400,000; 
manafactore  of  textiles  and  fabrics 
and  sale  of  same.  Henry  D.  Horwltz, 
Ralpli  S.  Silver,  Stanley  L.  Silver, 
Harry  Horwitz,  James  W.  Horwitz. 

The  Apperson-Cleveland  Company, 
Clereland;  repairing,  buying  and  sell- 
ing motor  vehicles,  $5000.  A.  F.  Reed, 
J.  EL  Lee,  C.  M.  E^nnes,  A.  B.  Curtlss, 
C.  M.  WUte 

A  W.  Stover  Company,  Columbus, 
$10,100;  making  plans,  specifications 
and  drawings,  estimates,  superintend- 
ing work,  designing  and  building  all 
kinds  of  structures,  architectural  busi- 
ness. A.  W.  Stover,  Roy  M.  Creamer, 
Janie  Stover,  Leila  H.  Creamer,  Glenn 
Cnlp. 

ClevelaBd  Produce  Company,  Cleve- 
land, $1 0,900;  poultry  commission  busi* 
ness.  Mose  Goldheimer,  Edw.  W.  Hei- 
ser,  Harry  Heiser,  John  Goldheimer, 
A  E.  Berasteen. 

North  Lumber  Company,  Niles, 
$1001.  R.  Ahlberg,  A.  C.  Bliss,  P.  E. 
3ilasek,  W.  C.  Morrison,  M.  Pierce. 

Deshler  Farmers  Elevator  Company, 
Beshler,  $12,000.  F.  W.  Schwiebert, 
John  Freeman,  A.  E.  Royse,  H.  F. 
Schnable,  John  C.  Meyer. 

Cincinnati  Can  Company,  Cincinnati, 
$100,000.  B,  W.  Edwards,  H.  W.  Ed- 
wards, G.  R.  Edwards.  G.  D.  Myers, 
0.  S.  Larkby,  J  C.  Miller,  Morgan 
Wamsley,  H.  A.  Greening,  Daniel  Mc- 
Laren. 

Delta  Theta  Phi  House  Company, 
Gohimbus,  $2500.  R.  H.  Miner,  Earl 
G.  King,  Floyd  A.  Rees,  Chas.  E.  Nix- 
on, Wm.  S.  Foulks. 

Wendelk€n  Company,  Marietta, 
$100f.  A.  C.  Wendelken,  J.  H.  Harti- 
gan,  A  E.  Toumans,  A.  B.  Wendelken, 
E.  B.  Tovmans,  H  G.  Hartigan;  buying, 
selling,  contracting  sales  agencies  for 
products  of  The  Wendelken  Manufac- 
turing Company. 

The  Bender-Toung  Building  Com- 
pany, Cleveland,  $2000;  erecting 
bonses  and  buildings,  dealing  in  real 
estate.     Michael  W.  Bender,  John  F. 


Young,  W.  W.   Burk,  A.   H.  Firbach, 
Jean  L.  Bushea. 

The  Royal  Printing  Ink  Company, 
Cleveland,  $10,000;  manufacturing 
inks.  F.  J.  Baumgardner,  Worthington 
Hoyt,  A.  J.  Hudson,  C.  V.  Schurger,  M. 
M.  Royan. 

The  Ohio  Northern  Mausoleum  Com- 
pany, Gallon,  $3000;  constructing  mau- 
soleums. G.  C.  Hunter,  L.  E.  Place, 
Burr  Modie,  M.  I.  Garverick,  H.  W. 
Todd. 

The  Albaugh  Tire  &  Service  Com- 
pany, Cleveland,  $10,000;  manufactur- 
ing and  dealing  in  auto  tires,  tubes  and 
accessories.  T.  K.  Albaugh,  L.  W. ' 
Gates,  W.  A.  Albaugh,  E.  C.  JefTeried 
and  M.  M.  Mclntyre. 

The  Wadsworth  Aluminum  Com- 
pany, Wadsworth,  $20,000;  manufac- 
turing and  dealing  in  aluminum.    W. 

C.  Washburn,  L.  B.  Washburn.  H.  W. 
Heckman,  P.  R.  Miller.  J.  J.  Dildine. 

John  M.  Rittel  Company,  $5000; 
painting  and  papering.  Mary  M.  Rit- 
tel, Catharine  Rittel,  J.  C.  Rittel,  Doro- 
thy Rittel  and  Robert  A.  Armstrong. 

Lee-Russell  Motor  Car  Company, 
Lima,  $10,000.  Ward  J.  Lee,  Edw.  L. 
Russell,  E.  L.  Ensign,  Elmer  D.  Webb, 
Cloyd  J.  Brotherton. 

Reserve  Photo-Plays  Company, 
Cleveland,  $250,000 ;  manufacturing 
and  dealing  in  photographic  films  for 
projection  on  screen  and  exhibition  of 
same.  G.  L.  Warson,  John  Ray,  Rob- 
ert H.  McLaughlin,  M.  E.  Beckwith, 
Samuel  Doerfler,  Sam'l  T.  Haas. 

Up-to-Date  Sheet  Metal  Company, 
Cleveland,  $10,000;  manufacturing  and 
dealing  in  iron  and  steel  and  the  vari- 
ous products.  H.  E.  Bernhard,  J.  E. 
Prosser,  Geo.  J.  Hoehn,  Charles  Miles, 

D.  Helmuth. 

Queen  Quality  Cloak  Company, 
Cleveland,  $5000;  manufacturing  and 
dealing  in  ladies'  cloaks.  Walter  E. 
Myers,  David  E.  Green,  Wm.  C. 
Keough,  Harry  E.  Barr,  Lucy  A.  Cas- 
sidy. 

Dover  Stock  Company,  Dover,  $2000; 
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dealing  In  coal,  fertilizer,  mill  feeds, 
grain,  building  material,  farm  machin- 
ery, hay,  livestock,  farm  products.  E.  C. 
Cody,  L.  R.  Baldwin,  P.  W.  James,  C. 
D.  Loveles,  C.  D.  Hooper. 

American  Check  Book  Company, 
Cleveland,  $10,000;  manufacturing  and 
selling  bank  check  books.  Alfred  H. 
Falstreau,  Maurice  Maschke,  J.  H.  Or- 
gill,  Herbert  O.  Evans,  I.  R.  Winsper. 

Buckeye  Teachers'  Agency,  Dayton, 
$4000;  procuring  positions  for  teachers. 
W.  S.  Campbell,  L.  C.  Dick,  David  J. 
Powers,  W.  R.  Borland,  Hugo  J.  An- 
tony. 

Building  Material  Company,  Steuben- 
ville,  $75,000.  J.  E.  Brandon,  W.  J, 
Beglin,  J.  H.  Batey,  H.  A.  Sanders,  L. 
S.  Batey 

Clark-Wright  Oil  &  Gas  Company, 
Lancaster,  $10,000.  Benj.  F.  Gayman, 
Oakley  C.  Wright,  O.  P.  Gayman,  Floyd 
C.  Wright,  Palmer  Howard. 

Cleveland  Steel  Valve  Company, 
Cleveland,  $25,000.  Harry  B.  Redding, 
Lamebrt  B.  Hertzig,  Wm.  A.  Thomas, 
-Clarence  W.  Sapp,  C.  G.  Bartlett. 

Eureka  Baking  Company,  Cleveland, 
$10,000:  Wm.  Barker,  Louis  Pappas, 
Geo.  Althaus,  Peter  Kaiser,  Arthur 
Rhode,  Louis  Zackas. 

Fairview  Cemetery  Company,  Colum- 
bus, $50,000.  Wm.  C.  Nowlin,  Maggie 
M.  Nowlin,  John  J.  Edgar,  May  Edgar, 
Wm.  E.  Learned. 

Fassig-Johnson  Fish  Company,  Co- 
lumbus, $10,000.  Otto  Fassig,  Thos.  B. 
Johnson,  Nellie  W.  Fassig,  Elmer  E. 
Dick,  J.  G.  Obermeyre. 

Leisy-Patton  Company,  Cleveland, 
$25,000;  manufacturing  and  selling  all 
kinds  of  machinery  and  tools.  James 
F.  Patton,  Otto  I.  Leisy,  Tracy  H.  Dun- 
can, Ralph  T.  Hisey,  Frank  S.  Masten. 

Mutual  Sales  Company,  Dayton,  $25,- 
000;  manufacturing  and  dealing  in  mer- 
chandise and  provisions  of  every  kind. 
Edgar  M.  Powers,  Urban  Hageman, 
Edgar  L.  Powers,  Daniel  W.  Iddings, 
Andrew  S.  Iddings. 

Roman  Floor  Company,  Toledo,  $10,- 
000;  laying  a  plastic  flooring  on  a 
secret  process  and  selling  territory 
rights  for  laying  said  flooring.  DeU 
phine  M.  Ricard,  Martha  Amdt,  C.  O. 
Pheatt,  L.  W.  Gerow,  Gordon  C.  Conk- 
lin. 

Williams-Holl  Shoe  Company,  Colum- 


bus, $25,000.  Carl  R.  WilliamB,  Charles 
A.  HoU,  S.  E.  Krigbaum,  6.  Blaine 
Welsh,  Jacob  C.  Rehl,  L.  D.  Hagerty. 

Tanlac  Sales  Company,  Cincinnati, 
$52,500;  sale  and  distribution  of  medi- 
cines. David  H.  Spritz,  Chas.  S.  Spritz, 
Morris  Herman,  Stanley  C.  Roettinger, 
Ben  Baer. 

Hills  Motor  Car  Co.,  CleTeland, 
$15,000.  W.  F.  Maurer,  Otto  Starek, 
W.  J.  Hamilton,  A.  A.  Luttoo,  Marie 
M.  Mauer. 

Textile  Water  Proofing  Co.,  Cincin- 
nati, $10,000.  Manufacturing  cotton 
goods  and  other  textiles.  James  Reid, 
Charles  W.  Taylor,  Samuel  H.  Hall, 
John  F.  White,  Milton  Sayler. 

Electric  Shop  and  Battery  Co., 
Greenville,  $10,000.  A.  J.  Mider,  J.  R. 
Stocker,  Rhoda  A.  Stocker,  W.  A 
Mider,  L.  C.  Warner. 

Strause  System  Service  Co.,  Cincin- 
nati, $50,000.  Laying  out  industrial 
commercial,  advertising,  social  and 
membership  campaigns.  Manny 
Strauss,  Daniel  A.  Huebsch,  David 
M.  Levy,  Clara  A.  M.  Stannlgs  and 
Theo.  W.  Meader. 

Increases. 

The  Cincinnati  Electrical  Tool  Com- 
pany, $50,000  to  $75,000. 

Rialto  Amusement  Company,  $500  to 
$25,000.     Akron. 

The  Albaugh  Motor  Sales  Company. 
Cleveland;  $10,000  to  $25,000. 

The  American  Milling  Machine  Com' 
pany.  Batavia;  $10.C00  to  $12,000. 

Columbia  Film  Manufacturing  Com- 
pany, Cleveland;  $10,000  to  $15,000. 

Lorain  Avenue  Building  &  Loan  As- 
sociation, Cleveland;  $50,000  to  $1,000.- 
000. 

Schuetzen  Building  &  Loan  Com- 
pany, Cincinnati;  $1,000,000  to  $2,000.- 
000. 

A.  C.  Williams  Company,  Ravenna; 
$200,000  to  $250,000. 

Hillsdale  Loan  and  Building  Co., 
Cincinnati,  $1,000,000  to  $2,000,000. 

Superior  Metal  Products  Co.,  Ely- 
ria,  $50,000  to  $100,000. 

Ward  Nail  Co.,  Struthers.  $50,000 
to  .«1 00,000. 

Lake  Shore  Banking  Co.,  Cleveland, 
$200,000  to  $350,000. 

Decreases. 

Hook-Aston  Co.,  Zanesville,  $50,000 
to  $6,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  609 — ^nie  Ohio  Electric  Railway  Company,  Complainant,  vs. 
The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany, Defendant — Ordered  by  the  Commission  That  Complain- 
ant's Prayer  be  Granted. 


(November  24,  1915.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  having  its  principal  place  of  business  and  office  at  Cincinnati, 
Hamilton  county,  Ohio,  having  on  the  thirteenth  day  of  September, 
1915,  filed  its  application  asking  that  it  be  permitted  to  operate  its 
cars  over  and  across  the  switch  track  hereinafter  specified  without 
first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of  the  same, 
and  asking  that  the  commission  prescribe  such  duties  upon  the  de- 
fendant for  the  protection  of  the  public  as  might  be  just  and  rea- 
sonable under  the  circumstances,  and  the  commission  having,  upon 
the  filing  of  said  application,  assigned  the  same  for  hearing  on  the 
twenty-eighth  day  of  October,  1915,  and  said  matter  having,  on  said 
day,  been  heard  and  the  further  consideration  thereof  continued 
from  day  to  day,  the  same  came  on  this  day  for  final  consideration. 

And  the  commission,  having  considered  the  pleadings,  heard 
the  evidence  and  examined  the  exhibits,  and  being  fully  advised  in 
be  premises,  it  is  ordered, 

(1)  That  the  application  for  relief  relative  to  said  crossing, 
marked  exhibit  ''A''  on  the  blue  print  attached  to  said  application 
and  described  in  said  application  as  follows : 

"Switch  track  crossing  the  intersection  of  Main  street  and 
Broadway  in  the  city  of  Middletown,  the  exact  location  of  such 
crossing  being  more  fully  shown  on  the  blue  print  thereto  at- 
attached  marked  exhibit  'A/ '' 

which  said  blue  print  hereby  is  made  a  part  of  this  order  by  refer- 
ence, be  granted. 

(2)  That  the  complainant,  The  Ohio  Electric  Railway  Com- 
pany, be  and  hereby  is  permitted  to  cross  the  foregoing  crossing 
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without  first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of 
same ;  but  said  The  Ohio  Electric  Railway  (Company  is  ordered  to 
reduce  the  speed  of  its  cars  before  crossing  said  switch  track  and 
during  such  crossing  to  not  more  than  ten  (10)  miles  per  hour. 

(3)  That  defendant,  The  Cleveland,  Cincinnati,  Chica^^o  and 
St.  Louis  Railway  Company,  or  its  successors  or  assigns,  require  its 
employees  when  using  said  switch  track  to  cause  its  cars  to  stop 
and  an  employe  to  go  ahead  of  the  same  and  flag  said  crossing:- 

(4)  That  this  order  be  effective  on  and  after  November  thir- 
tieth, 1915,  and  that  prior  to  such  date  the  complainant.  The  Ohio 
Electric  Railway  Company,  shall,  at  its  own  expense,  install  and 
thereafter  maintain  legible  signs,  one  on  each  side  of  said  crossing, 
containing  the  following  inscription : 

"Electric  cars  not  required  to  stop  or  flag,  but  must  not  exceed 
ten  miles  per  hour  over  crossing.  Steam  railroad  crews  shall  stop 
and  flag." 

No.  652 — In  the  Matter  of  the  Application  at  The  Pandora  Electric 
Light  and  Power  Company  for  Consent  and  Authority  to  Issue 
$20,000.00  Common  Capital  Stock— Prayer  Granted. 


(November  27,  1915.) 

The  Pandora  Electric  Light  and  Power  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Ohio,  having,  on  the  second  day  of  November,  1915,  filed 
its  application  asking  for  the  consent  and  authority  of  the  commis- 
sion to  issue  its  common  capital  stock  in  payment  of  the  considera- 
tion for  the  property  acquired  by  it  under  authority  of  the  order, 
this  day  made  and  entered  in  the  proceeding,  entitled,  "In  the  mat- 
ter of  the  joint  application  of  The  D.  C.  Shank  and  Company  and 
The  Pandora  Electric  Light  and  Power  Company  for  consent  and 
authority  of  the  commission  to  sell  and  purchase  property"  and 
numbered  No.  651.  and  the  time  for  hearing  said  matter  having 
been  fixed  for  Monday,  November  15, 1915,  at  two  o'clock  p.  m.,  and 
due  notice  of  the  time  and  place  of  said  hearing  having  been  given, 
and  having  been  heard  on  said  day  and  the  further  consideration 
thereof  continued  from  day  to  day,  the  same  came  on  this  day  for 
final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and  it 
appearing  that  said  capital  stock  is  to  be  issued  for  the  acquisition 
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uf  property  to  be  used  and  useful  for  the  prosecution  of  applicant's 
coiporate  purposes,  the  commission  is  satisfied  that  the  prayer  of 
said  application  should  be  granted.     It  is,  therefore, 

Obdered,  That  said  The  Pandora  Electric  Light  and  Power 
Company  be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  twenty  thousand  dollars  ($20,000.00), 
it  being  the  opinion  and  finding  of  the  commission  that  the  issue  of 
said  capital  stock  is  reasonably  required  for  the  proper  purposes  of 
said  corporation.     It  is  further 

Ordebed,  That  said  capital  stock  be,  by  said  The  Pandora  Elec- 
tric Light  and  Power  Company,  devoted  to  and  used  for  the  follow- 
ing purpose,  and  no  other,  to-wit :  To  be  transferred  and  delivered 
in  payment  of  the  consideration  for  the  property,  the  purchase  and 
acquisition  of  which  was  consented  to  and  authorized  by  order,  duly 
made  and  entered  in  the  proceeding  entitled,  "In  the  matter  of  the 
joint  application  of  The  D.  C.  Shank  and  Company  and  The  Pandora 
Electric  Light  and  Power  Company  for  consent  and  authority  of 
the  commission  to  sell  and  purchase  property^  and  numbered  No. 
651,  which  said  order  hereby  is  made  part  of  this  order  by  refer- 
ence.   It  is  further 

Ordered,  That  said  The  Pandora  Electric  Light  and  Power 
Company  make  verified  report  to  this  commission  of  the  issue  and 
disposition  of  said  common  capital  stock  pursuant  to  the  terms  and 
conditions  of  this  order.     It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment  of 
the  consideration  for  which  said  common  capital  stock  herein  is 
authorized  to  be  issued,  as  an  acquiscence  in  the  values  placed  upon 
said  property  by  said  companies,  nor  as  an  approval  of  the  consider- 
ation stipulated ;  nor  shall  anything  herein  be  construed  as  an  ap- 
proval by  the  commission  of  the  rates  now  charged  for  service  by 
said  companies,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  companies  is  adequate,  efficient  or  sufficient. 
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No.  644 — ^In  the  Matter  of  the  Application  of  The  North  Western 
Ohio  Light  Company  for  Authority  to  Issue  its  Common  Capital 
Stock  of  the  Par  Value  of  $40,000.00  and  its  Five  Per  Cent  First 
Mortgage,  or  First  and  Refunding  Mortgage  Bonds  of  the  Par 
Value  of  $35,000.00— Prayer  Granted. 


(November  29,  1915.) 

The  North  Western  Ohio  Light  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  having  on  the  twenty-fifth  day  of  October,  1915,  filed  its 
application  asking  for  the  consent  and  authority  of  the  commission 
to  issue  of  its  common  capital  stock  of  the  par  value  of  forty  thous- 
and dollars  and  its  five  per  cent  first  mortgage,  or  first  and  refund- 
ing mortgage,  forty  year  bonds  of  the  principal  sum  of  thirty-five 
thousand  dollars,  said  securities,  or  the  proceeds  arising  from  the 
sale  thereof,  to  be  used  to  pay  the  purchase  price  for  the  property 
the  acquisition  of  which,  by  it,  was  authorized  and  consented  to  by 
order,  duly  made  and  entered,  in  the  proceeding  entitled,  "In  the 
matter  of  the  joint  application  of  The  Electric  Light  Company,  of 
Ottawa,  Ohio,  and  The  North  Western  Ohio  Light  Company  for 
authority  for  the  sale  and  transfer  of  property"  and  numbered  No. 
643,  and  the  time  for  hearing  said  matter  having  been  fixed  for 
Friday,  November  5,  1915,  at  one-thirty  o'clock  p.  m.,  and  due  no- 
tice of  the  time  and  place  of  said  hearing  having  been  given,  and 
having  been  heard  on  said  day  and  the  further  consideration  thereof 
continued  from  day  to  day,  the  same  came  on  this  day  for  final  con- 
sideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  said  capital  stock  and  bonds  are  to  be  issued  for 
the  acquisition  of  property,  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  the  commission  is  satisfied  that 
the  prayer  of  said  application  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  North  Western  Ohio  Light  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  forty  thousand  dollars  ($40,000.00) ,  and  its 
five  per  cent  first  mortgage,  or  first  and  refunding  mortgage,  forty 
year  bonds  of  the  total  principal  sum  of  thirty-five  thousand  dollars 
($35,000.00),  and  that  so  much  thereof  as  it  may  be  necessary  to 
sell  be  sold  for  the  highest  price  obtainable  but  for  not  less  than  the 
par  value  thereof,  it  being  the  opinion  and  finding  of  the  commis- 
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sion  that  the  issue  of  all  of  said  capital  stock  and  bonds  and  the 
money  to  be  secured  by  the  sale  of  a  portion  thereof,  are  reason- 
ably required  for  the  proper  purposes  of  said  corporation.  It  is 
further 

Ordered,  That  said  capital  stock  and  said  bonds,  or  the  proceeds 
arising  from  the  sale  thereof,  be,  by  said  The  North  Western  Ohio 
light  Company,  devoted  to  and  used  for  the  payment  of  the  pur- 
chase price  for  the  property,  by  it  authorized  to  be  purchased,  by 
order,  duly  made  and  entered  in  the  proceeding  entitled,"In  the  mat- 
ter of  the  joint  application  of  The  Electric  Light  Company,  of  Otta- 
wa, Ohio,  and  The  North  Western  Ohio  Light  Company  for  author- 
ity for  the  sale  and  transfer  of  property"  and  numbered  No.  643, 

■ 

"(1)  $40,000.00,  par  value,  common  capital  stock  to  be 
issued  in  exchange  for  a  like  amount,  par  value,  of  the  com- 
mon capital  stock  of  The  Electric  Light  Company  of  Ottawa, 
Ohio,  being  all  the  stock  of  said  company  outstanding ; 

(2)  $35,000.00,  principal  sum,  bonds  to  be  issued  in  ex- 
change for,  or  the  proceeds  thereof  used  to  retire,  a  like 
amount,  principal  sum,  of  the  bonds  of  The  Electric  Light 
Company  of  Ottawa,  Ohio,  being  all  the  bonds  of  said  company 
outstanding" ; 

and  for  no  other  purpose  whatsoever.     It  is  further 

Ordered,  That  said  The  North  Western  Ohio  Light  Company, 
forthwith,  upon  the  acquisition  of  said  capital  stock  and  bonds  of 
said  The  Electric  Light  Company  of  Ottawa,  Ohio,  cancel  and  de- 
stroy the  same.     It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property,  for  the  payment  of 
the  purchase  price  for  which  said  common  capital  stock  and  bonds 
herein  are  authorized  to  be  issued,  as  an  acquiescence  in  the  values 
placed  upon  said  property  by  said  companies,  nor  as  an  approval  of 
the  consideration  stipulated;  nor  shall  anything  therein  be  con- 
strued as  an  approval  by  the  commission  of  the  rates  now  charged 
for  service  by  said  companies  at  any  of  their  stations,  or  in  any 
municipality,  or  elsewhere,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  at  any  of  their  stations,  or  in 
any  municipality,  or  elsewhere,  is  adequate,  efficient  or  sufficient. 
It  is  further 

0rdere3>,  That  said  The  North  Western  Ohio  light  Company 
make  verified  report  to  this  commission,  within  thirty  days  after 
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such  action,  of  the  issue  and  disposition  of  said  common  capital 
stock  and  bonds  pursuant  to  the  terms  and  conditions  of  this  order 
and  of  the  cancellation  and  destruction  of  the  capital  stock  and 
bonds  of  said  The  Electric  Light  Company  of  Ottawa,  Ohio. 

No.  651— In  the  Matter  of  the  Joint  Application  of  The  D.  C.  Shank 
and  Company  and  The  Pandora  Electric  Light  and  Power  Com- 
pany for  Consent  and  Authority  of  the  Commission  to  Sell  and 
Purchase  Property — ^Prayer  Granted. 


(November  29,  1915.) 

The  D.  C.  Shank  and  Company  and  The  Pandora  Electric  Light 
and  Power  Company,  corporations  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  having,  on  the 
second  day  of  November,  1915,  filed  their  joint  application  asking 
for  the  consent  and  authority  of  the  commission  to  the  sale  and 
transfer,  by  said  The  D.  C.  Shank  and  Company,  and  the  purchase 
and  acquisition  by  said  The  Pandora  Electric  Light  and  Power  Com- 
pany of  the  public  utility  property,  rights  and  franchises  of  said 
The  D.  C.  Shank  and  Company  used  in  furnishing  electrical  service 
in  the  village  of  Pandora,  Ohio,  and  the  time  for  hearing  said  mat- 
ter having  been  fixed  for  Monday,  November  15, 1915,  at  two  o'clock 
p.  m.,  and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  having  been  heard  on  said  day  and  the  further  con- 
sideration thereof  continued  from  day  to  day,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate  or  charge  therefor,  the  commission  is 
satisfied  that  its  consent  and  authority  for  the  purchase  and  sale 
of  said  property  should  be  granted.    It  is,  therefore, 

ORDcatED,  That  said  The  D.  C.  Shank  and  Company  be,  and  it 
hereby  is  authorized  to  sell  and  convey  to  said  The  Pandora  Elec- 
tric Light  and  Power  Company  the  real  estate,  wire,  poles,  lines, 
franchises,  machinery  and  other  property  used  in  furnishing  elec- 
trical service  in  and  about  the  village  of  Pandora,  Ohio,  which  said 
property  and  assets  are  more  fully  enumerated  and  described  in  a 
detailed  statement,  marked  exhibit  "A"  attached  to  the  application 
herein,  which  said  exhibit  "A"  hereby  is  made  a  part  of  this  order 
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by  reference;  and  said  The  Pandora  EHectric  Light  and  Power 
Company  hereby  is  authorized  to  purchase  and  acquire  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  to  be  the  con- 
sent to  or  approval,  by  the  commission,  of  any  increase  in  rates  or 
diminution  of  service  in  the  territory  now  served  by  said  property. 
It  is  further 

Ordered,  That  said  parties  forthwith  file  schedules  of  rates, 
classifications  and*  rules  providing  for  their  respective  withdrawal 
from  and  inauguration  of  service  in  the  territory  now  served  by 
said  property,  and  that  the  authority  herein  granted  may  be  ex- 
ercised from  and  after  the  filing  of  such  schedules  with  this  commis- 
sion.   It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized  to 
be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed  upon 
said  property  by  said  parties,  nor  as  an  approval  of  the  considera- 
tion stipulated ;  nor  shall  anjrthing  herein  be  construed  as  an  ap- 
proval by  the  commission  of  the  rates  now  charged  for  service  by 
said  parties,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  parties  is  adequate,  efficient  or  sufficient. 

No.  617 — O.  E.  Robinson,  Complainant,  Versus  The  Ohio  Electric 
Railway  Company,  Defendant — Complaint  Dismissed. 


(November  27,  1915.) 

This  day  this  matter  came  on  for  consideration  upon  the  plead- 
ings, evidence  and  exhibits  and  the  commission,  being  fully  advised 
in  the  premises,  finds  the  evidence  submitted  by  complainant  to  be 
insuiFicient  to  sustain  the  allegations  of  the  complaint.  It  is,  there- 
fore. 

Ordered,  That  this  proceeding  be,  and  it  hereby  is  dismissed 
without  prejudice.  

In  this  proceeding,  instituted  under  Section  579,  et  seq.,  com- 
plainant, a  contractor  at  Mt.  Healthy  (Cincinnati),  Ohio,  asked  an 
award  of  $67.00,  demurrage  charges  alleged  to  have  been  unlaw- 
fully applied  on  a  series  of  shipments  of  crushed  stone  which  were 
consigned  to  complainant.  Following  an  ineffectual  effort  to  secure 
the  submission  of  paid  expense  bills,  the  matter  was  closed  with 
the  enlary. 
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No.  629— The  J.  E.  Wells  Company,  Complainant,  Versos  The  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway  Company,  De- 
fendant— Cause  Dismissed. 


(November  24,  1915.) 

It  appearing  from  statements  by  the  complainant  that  satis- 
faction of  this  proceeding  has  been  afforded  by  defendant,  the  same 
is  hereby  dismissed. 


Proceeding  under  Section  579-80,  G.  C,  complainant,  a  dealer 
in  grain  at  Sidney,  Ohio,  asked  an  award  of  $9.05  reparation,  al- 
leged overcharge  on  a  shipment  of  com  (one  car) ,  from  Conover  to 
Sun  Dale,  on  which  the  charges  were  computed  upon  basis  of  11.1c 
per  100  pounds,  when  defendant  was  maintaining  a  contemporane- 
ous rate  to  Bellaire  of  9.5c,  Sun  Dale  being  directly  intermediate, 
Conover  to  Bellaire.  The  proceeding  was  adjusted  by  payment  of 
the  sum  claimed. 

CALENDAR 

December  13 — 

1:30  p.  m. — N.  W.  O.  R7.  &  Power  Company  vs.  L.  S.  &  M.  S. 
2:00  p.  m. — ^Hearin^  without  complaint  suspension  Order  No.  3,  reicardins 
express  tariffs. 

December  14 — 

9:30  a.  m. — ^American  Steel  &  Wire  Company  vs.  B.  &  O.  R.  R.  Co. 
December  16 — 

10:00  a.  m. — Appeals  of  Cleveland  Electric  Illuminatin{?  Company,  Cleve- 
land Light  &  Power  Company,  Arcade  Service  Company,  Caxton  Power 
Company,  and  Bradley  Light,  Heat  &  Power  Company,  from  Cleveland 
and  Lakewood  rate  ordinance. 
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Phyacians'  Liability  Insurance  May  be  Written  in  Ohio,  by  Insur- 
ance Companies  Organized  or  Admitted  to  do  the  Class  of  Insur- 
ance Indicated  by  Paragraph  2  of  Section  9510,  General  Code — 
Section  665,  General  Code,  is  a  Limitation  Upon  the  Business  of 
Insurance,  and  no  Insurance  can  be  Written  in  Ohio,  Unless  Such 
Insurance  is  Authorized  by  the  Laws  of  Ohio — ^Policy  for  Physi- 
cians' Insurance  May  Embody  a  Provision  '^to  Def^id  in  the 
Name  and  on  Behalf  of  the  Assured  any  Suit  Brought  Against 
the  Assured''  This  Being  Incidoital  to  the  Main  Contract  of  In- 
demnity. 


Na  1049— (Opinion  Dated  November  29,  1915.) 

Honorable  Frank  Taggart,  Superintendent  of  Insurance,  Columbus, 

Ohio. 

Dear  Sir:     I  have  your  letter  of  October  22,  1915,  requesting 
my  opinion  as  follows : 

"On  July  20, 1914,  the  attorney  general  of  Ohio  gave  to  the 
Honorable  Robert  Small,  superintendent  of  insurance,  an  opin- 
ion as  to  the  right  of  liability  companies  to  write  physicians' 
liability  policies.  The  copy  of  the  policy  which  was  under  con- 
sideration at  that  time  contained  the  following  provisions : 

"  '1.  To  indemnify  the  person  named  in  statement  num- 
ber 1  of  the  schedule  of  warranties  and  herein  called  the  as- 
sured, against  loss  from  the  liability  imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily  injuries  or  death, 
suffered  by  any  person  or  persons  in  consequence  of  any  mal- 
practice, error  or  mistake — (a)  of  the  assured  in  the  practice 
of  his  profession  during  the  term  of  this  policy ;  (b)  of  any  as- 
sistant of  the  assured  while  assisting  the  assured  in  the  ad- 
ministration of  medical  or  surgical  treatment  during  the  said 
term; 

"  To  defend  in  the  name  and  on  behalf  of  the  assured,  any 
suit  brought  against  the  assured  to  enforce  a  claim,  whether 
groundless  or  not,  for  damages  on  account  of  bodily  injury  or 
death  suffered,  or  alleged  to  have  been  suffered  by  any  person 
or  persons  in  consequence  of  any  malpractice,  error  or  mis- 
take— (a)  of  the  assured  in  the  practice  of  his  profession  dur- 
ing the  term  of  this  policy ;  (b)  by  any  assistant  of  the  assured 
while  assisting  the  assured  in  the  administration  of  medical  or 
surgicsd  treatment  during  the  said  term'; 
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"Its  limit  of  indemnity  is  set  out  in  Para^rraph  one  of  that 
part  thereof  designated,  'subject  to  the  following  conditions' 
and  is  as  follows : 

*'  *1.  The  company's  liability  for  loss  from  any  malprac- 
tice, error  or  mistake  resulting  in  the  bodily  injuries  to  or  in  the 
death  of  one  person  is  limited  to  five  thousand  dollars,  and, 
subject  to,  the  same  limit  for  each  person,  the  company's  total 
liability  under  this  policy  is  limited  to  fifteen  thousand  dollars. 
The  expenses  incurred  by  the  company  in  defending  any  suit, 
including  the  interest  on  any  verdict  or  judgment  and  any 
costs  taxed  against  the  assured,  will  be  paid  by  the  company 
irrespective  of  the  limit  expressed  above/  " 

The  company  which  proposed  to  issue  said  policy  was  licensed 

by  this  department  for  the  years  1911,  1912,  and  1913,  as  follows: 

"Its  appropriate  business  of  making  insurance  on  the 
health  of  individuals  and  against  personal  injury,  disablement 
or  death,  resulting  from  traveling  or  general  accidents  by  land 
and  water ;  making  insurance  against  loss  or  damage  resulting 
from  accident  to  property  from  cause  other  than  fire  or  light- 
ning, guaranteeing  the  fidelity  of  persons  holding  places  of 
public  or  private  trust,  who  may  be  required  to  or  do,  in  their 
trust  capacity,  receive,  hold,  control,  disburse  public  or  private 
moneys  or  property;  guaranteing  the  performance  of  con- 
tracts other  than  insurance  policies,  and  executing  and  guaran- 
teeing bonds  and  undertakings,  required  or  permitted  in  all  ac- 
tions or  proceedings,  or  by  law  allowed ;  making  insurance  to  in- 
demnify employers  against  loss  or  damage  for  personal  injury 
or  death  resulting  from  accidents  to  employes  or  persons  other 
than  employes,  and  to  indemnify  persons  and  corporations  oth- 
er than  employes  against  loss  or  damage  for  personal  injury  or 
death  resulting  from  accidents  to  other  persons  or  corpora- 
tions, as  prescribed  in  Section  9510,  Paragraph  Second,  Gen- 
eral Code,  in  accordance  with  law,  during  the  current  year/' 

It  also  appears  from  that  opinion  that  the  company  proposing 
to  write  this  class  of  insurance  was  by  its  charter  and  the  laws  of 
the  state  of  its  origin  authorized  to  write  physicians'  liability  in- 
surance. 

The  honorable  attorney  general  in  his  answer  to  the  superin- 
tendent of  insurance,  held  that  the  laws  of  Ohio  do  not  authorize 
this  class  of  insurance,  and  further  answered  the  question  of  the 
superintendent  of  insurance  that  Section  9510  does  not  affirmative- 
ly provide  for  such  insurance. 

On  August  3,  1915,  Mr.  M.  J.  Hanley,  general  agent  for  the 
General  Accident,  Fire  and  Life  Assurance  Ck)rporation,  Limited^ 
requested  of  the  insurance  department  a  further  consideration  of 
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the  mling  based  on  the  opinion  of  the  attorney  general  of  the  date 
of  July  20,  1914.  The  policy  of  this  last  named  insurance  corpora- 
tion contains  the  following  provision : 

''Does  hereby  agree  (1)  to  indemnify  the  person  named 
in  statement  numbered  1  of  the  schedule  of  warranties  and 
herein  called  the  assured,  against  loss  from  the  liabihty  im- 
posed by  law  upon  the  assured  for  damages  on  account  of 
bodily  injuries  or  death,  suffered  by  any  person  or  persons 
in  consequence  of  any  malpractice,  error  or  mistake — (a)  of 
the  assured  in  the  practice  of  his  profession  during  the  term 
of  this  policy ;  (b)  of  any  assistant  of  the  assured  while  assist- 
ing the  assured  in  the  administration  of  medical  or  surgical 
trealment  during  the  said  term ; 

''2.  To  defend  in  the  name  and  on  behalf  of  the  assured 
any  suit  brought  against  the  assured  to  enforce  a  claim,  wheth- 
er groundless  or  not,  for  damages  on  account  of  bodily  injuries 
or  death  suffered,  or  alleged  to  have  been  suffered,  by  any  per* 
son  or  persons  in  consequence  of  any  malpractice,  error  or 
mistake — (a)  of  the  assured  in  the  practice  of  his  profession 
during  the  term  of  this  policy ;  (b)  of  any  assistant  of  the  as- 
sured while  assisting  the  assured  in  the  administration  of  med- 
ical or  surgical  treatment  during  the  said  term ; 

Subject  to  the  following  conditions: 

"1.  The  corporation's  liability  for  loss  from  any  mal- 
practice, error  or  mistake  resulting  in  bodily  injuries  to  or  in 
the  death  of  one  person  is  limited  to  five  thousand  dollars,  and, 
subject  to  the  same  limit  for  each  person,  the  corporation's 
total  liability  under  this  policy  is  limited  to  fifteen  thousand 
dollars.  The  expenses  incurred  by  the  corporation  in  defend- 
ing any  suit,  including  the  interest  on  any  .verdict  or  judgment 
and  any  costs  taxed  against  the  assured,  will  be  paid  by  the 
corporation  irrespective  of  the  limit  expressed  above." 

This  last  named  corporation  is  authorized  to  do  physician's 
liability  insurance  by  its  charter  and  by  the  laws  of  the  country 
of  its  incorporation. 

Upon  taking  up  this  question,  it  was  the  ruling  of  this  de- 
partment that  this  class  of  physician's  liability  insurance  could 
not  be  written,  basing  the  ruling  upon  the  opinion  of  the  attorney 
general  as  formerly  given  to  this  department. 

Upon  the  ruling  of  this  department  being  made  public,  the 
physicians  of  the  state  in  great  numbers,  together  with  the  lia- 
bility companies  writing  this  class  of  insurance,  again  requested 
a  reconsideration  of  the  whole  matter,  and  I  beg  to  ask  your  opin- 
ion and  direction  on  the  questions  involved,  in  order  that  I  may 
again  announce  what  is  the  law  respecting  this  class  of  insurance. 
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I  am  desirous  of  knowing  whether  policies  containing  the  con- 
ditions and  provisions  above  quoted  may  be  written  by  corporations 
organized  in  other  states  and  countries,  whose  charters  and  the 
laws  of  the  states  and  countries  where  incorporated  permit  phy- 
siicans'  liability  insurance— can  such  poliices  be  written  in  the 
state  of  Ohio  under  what  is  known  as  the  rule  of  comity  between 
states  ? 

'^Second,  can  this  class  of  insurance  be  written  under  Sec- 
tions 9510  and  665  of  the  General  Code  of  Ohio?  Your  opinion 
in  this  matter  is  respectfully  requested." 

As  stated  in  your  letter,  my  predecessor,  Honorable  Timothy 
S.  Hogan,  on  July  20,  1914,  rendered  an  opinion  to  Honorable 
Robert  M.  Small,  the  then  superintendent  of  insurance  of  Ohio,  in 
which  he  held  that  the  laws  of  Ohio  do  not  authorize  insurance 
companies  to  issue  policies  agreeing  to  indemnify  and  defend  phy- 
sicians against  loss  from  liability  imposed  by  law  for  damages  on 
account  of  bodily  injury  or  death  suffered  by  any  person  or  per- 
sons in  consequence  of  any  malpractice,  error  or  mistake,  of  such 
physician  or  his  assistants. 

By  reason  of  the  former  opinion  referred  to,  I  have  given  the 
questions  submitted  by  you  more  than  usual  time  and  considera- 
tion, and  in  arriving  at  a  conclusion  I  have  had  before  me  and  care- 
fully read  the  briefs  submitted  by  Honorable  Timothy  S.  Hogan, 
representing  The  General  Accident,  Fire  and  Life  Assurance  Cor- 
poration, wherein  the  author,  after  a  more  careful  and  complete 
personal  investigation  of  the  law,  reaches  and  unequivocally  ex- 
presses a  conclusion  contrary  to  that  announced  by  him  while  at- 
torney general  of  Ohio;  also  two  briefs  submitted  by  Hon.  A.  I. 
Vorys, — one  on  behalf  of  the  United  States  Casualty  Company  of 
New  York,  and  the  other  for  The  Aetna  Life  Insurance  Company, 
of  Hartford,  Conn. ;  also  the  brief  of  Honorable  Thomas  L.  Pogue, 
representing  various  organizations  of  physicians  and  surgeons  in- 
terested in  securing  for  themselves  the  protection  afforded  by  this 
character  of  insurance. 

I  have  been  very  materially  helped  in  my  investigation  by  the 
careful  and  exhaustive  manner  in  which  the  question  has  been  dis- 
cussed by  the  authors  of  the  briefs  just  referred  to,  and  I  desire  to 
acknowledge  my  obligation  to  them. 

I  will  first  consider  your  second  question,  which  is  as  follows: 

"Can  this  class  of  insurance  (meaning  physicians'  liability 
insurance)  be  written  under  Sections  9510  and  665  of  the  Gen- 
eral Code  of  Ohio  ?" 
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These  two  sections,  so  far  as  applicable,  are  as  follows : 

"Section  9510.  A  company  may  be  organized  or  admitted 
under  this  chapter  to    *     *     ♦ 

"2.  Make  insurance  on  the  health  of  individuals  and 
against  personal  injury,  disablement  or  death,  resulting  from 
traveling  or  general  accidents  by  land  and  water ;  make  insur- 
ance against  loss  or  damage  resulting  from  accident  to  prop- 
erty, from  cause  other  than  fire  or  Ughtning;  guarantee  the 
fidelity  of  persons  holding  places  of  public  or  private  trust, 
who  are  required  to,  or,  in  their  trust  capacity  do  receive,  hold, 
control,  disburse  public  or  private  moneys  or  property;  guar- 
antee the  performance  of  contracts  other  than  insurance  poli- 
cies, and  execute  and  guarantee  bonds  and  undertakings,  re- 
quired or  permitted  in  all  actions  or  proceedings,  or  by  law 
allowed;  make  insurance  to  indemnify  employers  against  loss 
or  damage  for  personal  injury  or  death  resulting  from  acci- 
dents to  employes  or  persons  other  than  employes  and  to  in- 
demnify persons  and  corporations  other  than  employers 
against  loss  or  damage  for  personal  injury  or  death  resulting 
from  accidents  to  other  persons  or  corporations.  But  a  com- 
pany of  another  state,  territory,  district  or  country  admitted 
to  transact  the  business  of  indemnifying  employers  and  others, 
in  addition  to  any  othei:  deposit  required  by  other  laws  of  this 
state,  shall  deposit  with  the  superintendent  of  insurance  for 
the  benefit  arid,  security  of  all  its  policyholders,  fifty  thousand 
dollars.     ♦     ♦     ♦ 

"Section  665.  No  company,  corporation,  or  a-ssociation, 
whether  organized  in  this  state  or  elsewhere,  shall  engage 
either  directly  or  indirectly  in  this  state  in  the  business  of 
insurance,  or  enter  into  any  contracts  substantially  amounting 
to  insurance,  or  in  any  manner  aid  therein,  or  engage  in  the 
business  of  guaranteeing  against  liability,  loss  or  damage,  un- 
less it  is  expressly  authorized  by  the  laws  of  this  state,  and 
the  laws  regulating  it  and  applicable  thereto,  have  been  com- 
plied with." 

The  right  to  make  physician's  liability  insurance  in  Ohio  is 
claimed  under  the  following  provision  of  Section  9510  of  the  Gen- 
eral Code :  "to  indemnify  persons  and  corporations  other  than  em- 
ployers against  loss  or  damage  for  personal  injury  or  death  result- 
ing from  accidents  to  other  persons  or  corporations." 

The  answer  to  your  second  question,  to  my  mind,  depends  en- 
tirely upon  the  proper  interpretation  of  the  word  "accidents"  as 
used  in  the  above  language.  My  predecessor,  in  his  opinion  of  July 
20, 1914,  referred  to  in  your  letter,  wherein  he  had  under  consid- 
eration a  sample  copy  of  insurance  policy  identical  in  language  with 
the  sample  policy  you  have  submitted  to  me,  without  entering  into 
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any  discussion  or  citing  authority  therefor,  lays  down  the  bare 

statement  that 

^'The  contingency  insured  against  in  the  policy  subniitted 
to  me  cannot  be  classified  as  an  accident" 

and  from  this  statement  or  hypothesis  the  conclusion  is  drawn 
that  Section  9510  does  not  authorize  physicians'  liability  insurance 

This  conclusion  doubtless  logically  follows  the  stated  premise, 
but  I  am  unable  to  agree  with  the  learned  writer  of  the  opinion 
upon  the  premise  adopted  by  him,  and  I  take  it  from  the  brief 
filed  that  he  has  now  reached  a  contrary  opinion. 

I  believe  that  the  word  "accidents''  as  used  in  the  statutes 
should  receive  a  liberal  interpretation  and  be  given  a  much  wider 
meaning  that  that  accredited  to  it  in  the  opinion  of  my  predecessor. 
Whether  or  not  an  occurrence  resulting  in  injury  to  another  is  an 
accident  within  the  meaning  of  the  statutes  depends  upon  the  re- 
lationship of  the  occurrence  to  the  person  injured  rather  than  to 
the  person  from  whose  act  or  neglect  the  injury  resulted.  If  the 
narrower  meaning  of  the  word  is  adopted,  then  the  provision  of 
Section  9510,  above  quoted,  under  which  is  claimed  the  right  to 
make  physicians'  liability  insurance  is  reduced  to  an  absurdity.  If 
the  word  "accidents"  does  not  include  occurrences  which  result  from 
negligence  or  failure  to  comply  with  lawful  requirements,  then  the 
legislature  has  enacted  that  an  insurance  company  may  insure  a 
physician  against  loss  or  damage  for  personal  injury  or  death  of 
his  patients,  only  in  the  event  no  liability  is  imposed  upon  him  by 
law,  for  if  the  physician  is  not  negligent  and  has  not  failed  to  com- 
ply with  the  lawful  regulations  and  requirements  he  cannot  be 
held  to  answer  in  damages  for  the  death  or  injury  of  a  patient.  In 
other  words,  his  negligence  or  failure  to  comply  with  the  lawful  re- 
quirements is  the  basis  of  his  liability  in  damages.  Therefore,  in- 
surance would  be  useless  to  him  unless  he  can  be  indemnified 
against  liability  for  injuries  resulting  from  his  mistake,  negligence 
or  failure  to  comply  with  lawful  requirements. 

The  interpretation  which  I  have  given  to  the  word  "accidents" 
is  sustained  by  numerous  authorities. 

"The  equitable  definition  of  the  term  *a[ccident'  includes 
not  only  inevitable  casualty  and  such  as  are  caused  by  the  act 
of  God,  but  also  those  which  arise  from  unforeseen  occur- 
rences, misfortunes,  losses,  and  acts  or  omissions  of  other  per- 
sons without  fault,  negligence  or  misconduct  on  the  part  of 
the  person  injured." 

(Bostwick  vs.  Steller,  35  Conn.,  198.) 
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"An  act  done  deliberately  and  wilfully  by  a  third  person 
may  be  an  accident  from  the  point  of  view  of  the  employer  and 
employe." 

(Keller  vs.  District  School,  L.  T.  J.,  605.) 

(Anderson  vs.  Balfour,  2  1.  R.,  497.) 

(Nesbitt  vs.  Wayne,  3  B.  W.  C.  C,  507.) 

Defining  the  word  "accident" : 

"A  casualty,  something  out  of  the  usual  course  of  events 
and  which  happens  suddenly  and  unexpectedly  and  without 
design  on  the  part  of  the  person  injured/* 

(Richards  vs.  Travelers  Ins.  Co.,  89  Cal.,  170.) 

(Price  vs.  Occidental  Life  Ins.  Co.,  147  Pac,  1175.) 

"An  event  happening  without  any  human  agency,  or  if 
happening  through  human  agency,  an  event  which  under  the 
circumstances  is  unusual  and  not  expected  by  the  person  to 
whom  it  happened." 

(McGlinchy  vs.  Fidelity  &  Casualty  Co.,  80  Mo.,  251.) 

I  quote  from  the  opinion  of  the  attorney  general  of  Massa- 
chusetts, published  in  the  Investigator  of  August  10,  1901,  which 
has  been  cited  and  followed  by  the  attorneys  general  of,  the  state 
of  New  York  and  of  Minnesota : — 

"*  *  *  In  general,  an  accident  may  be  said  to  be  the  oper- 
ation of  chance.  As  the  word  is  more  commonly  used,  it  sig- 
nifies an  undesirable  or  unfortunate  happening  designed  to 
harm  or  injure,  but  the  word  as  used  in  the  statute  is  to  be 
construed  in  accordance  with  its  surroundings.  Throughout 
the  insurance  statutes  a  distinction  is  made  between  death  and 
injury  resulting  from  disease,  and  those  which  are  the  result 
of  what  are  ordinarily  called  casualties  or  accidents.  Mere 
disease,  therefore,  is  not  an  accident.  An  aggravation,  how- 
ever, of  the  disease  caused  by  no  fault  of  the  patient  but  by  a 
mistake,  inadvertance  or  error  of  another  may  properly  be 
termed  an  accident  so  far  as  the  patient  is  concerned.     *     *     ♦ 

"Bearing  this  consideration  in  mind  I  see  no  good  reason 
to  doubt  that  whenever  a  patient  receives  an  injury,  the  pros- 
imate  cause  of  which  is  the  negligence  of  the  physician,  he 
may  not  be  properly  said  to  have  been  injured  by  accident  as 
an  employe  who  is  thrown  to  the  ground  by  a  staging  defective 
in  consequence  of  the  negligence  of  his  employer.  The  same  is 
true,  in  my  judgment,  of  fatal  injuries  caused  under  the  same 
circumstances.  If  a  man  receives  a  wound  not  of  itself  fatal, 
but  which  causes  death  by  what  is  commonly  called  blood-pois- 
oning, this  would  be  death  by  accident.  If  a  patient  is  treated 
by  a  physician  who  neglects  to  use  antiseptic  precaution  and 
death  results  from  such  neglect  it  is  still  an  accident  so  far 
as  the  patient  is  concerned,  and  one  for  which  the  physician 
may  be  liable. 

"An  employer  whose  neglect  causes  injury  to  his  employe 
may  be  held  to  pa  damages  therefor  either  at  common  law  or  by 
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some  statute.    He  may  insure  himself  against  such  liability. 

''A  physician  whose  negligence  causes  injury  to  his  patient 
that  would  not  have  happened  to  him  if  he  had  been  skillful 
may  be  made  to  pay  the  damages  which  resulted.  I  see  no  dif- 
ference between  insuring  the  physician  under  such  circum- 
stances and  the  employer  whose  negligence  made  him  liable  to 
his  employe. 

"It  is  not  necessary  to  consider  whether  there  may  not  be 
casualty  or  liability  of  physicians  for  malpractice  which  could 
not  be  insured  against  under  the  statutes  quoted.  It  is  suffi- 
cient that  some  cases  where  physicians  are  held  liable  at  com- 
mon law  come  within  the  meaning  of  the  statute  as  I  inter- 
pret it  and  therefore  the  form  of  policy  cannot  be  pronounced 
illegal." 

The   provision    of   the  Massachusetts  statute,  in  construing 

which  the  attorney  general  of  Massachusetts  used  the  language 

above  quoted  is : 

"To  insure  any  person,  firm  or  corporation  against  loss  or 
damage  on  account  of  bodily  injury  or  death  by  accident  of 
any  person  for  which  loss  or  damage  said  person,  firm  or  cor- 
poration is  responsible." 

It  will  be  observed  that  in  the  Massachusetts  statute,  as  weU 
as  in  the  Ohio  statute,  the  determination  of  whether  or  not  physi- 
cians' liability  insurance  could  be  written  depended  upon  the  in- 
terpretation to  be  given  the  word  "accidents."  This  was  also  true 
in  the  New  York  and  Minnesota  statutes,  which  have  been  con- 
strued to  authorize  physicians'  liability  insurance. 

Employers'  liability  insurance,  as  written  for  many  years  prior 
to  the  passage  of  the  workmen's  compensation  act,  and  as  since 
written  to  a  more  limited  extent,  was  made  under  the  authority  of 
the  following  language  in  Paragraph  2  of  Section  9510  of  the  Gen- 
eral Code,  above  quoted : 

"*  *  *  make  insurance  to  indemnify  employers  against 
loss  or  damage  for  personal  injury  or  death  resulting  from  ac 
cident  to  employes  or  persons  other  than  employes.     *     *     ♦" 

The  statutory  authorization  for  employers'  liability  insurance 
is  based  upon  a  liberal  construction  of  the  word  "accidents'*  as 
therein  used,  and  unless  the  word  "accidents"  be  interpreted  to  in- 
clude occurrences  causing  injury  to  employes  which  occurrences 
are  due  to  the  negligence  or  failure  to  comply  with  lawful  require- 
ments upon  the  part  of  the  employer,  then  employers'  liability  in- 
surance is  not  and  has  never  been  authorized  in  Ohio.     There  is 
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no  reason  why  the  word  "accidents"  as  used  in  one  line  of  the  stat- 
Qte  should  be  given  a  narrower  meaning  than  is  given  to  it  in  an- 
other line  of  the  same  sentence  of  the  statute.  It  seems  impos- 
sible to  distinguish  between  the  character  of  liability  of  an  em- 
ployer and  that  of  a  physician.  Incident  to  the  employers'  activi- 
ties is  the  possible  injury  to  his  employe,  likewise  to  the  activities 
of  the  physician  is  the  possible  injury  to  his  patient. 

The  form  of  employers'  liability  insurance  which  has  been 
written  for  many  years  has  never  been  questioned,  and  recent  leg- 
islation in  the  workmen's  compensation  law,  one  of  the  purposes  of 
which  is  to  relieve  the  employer  from  liability,  shows  beyond  ques- 
tion that  injury  resulting  from  negligence  or  carelessness  of  an 
employer  are  recognized  as  accidental  injuries,  at  least  for  the  pur- 
pose of  determining  whether  or  not  the  employe  is  entitled  to  com- 
pensation from  the  state  insurance  fund,  which  is  paid  and  accept- 
ed in  lieu  of  enforcing  the  liability  of  the  employer. 

Under  the  authorities  above  cited  and  the  language  of  Para- 
graph 2  of  Section  9510  of  the  General  Code,  I  am  of  the  opinion 
that  physicians'  liability  insurance  may  be  written  by  insurance 
companies  organized  or  admitted  to  do  the  class  of  insurance  indi- 
cated by  Paragraph  2  of  the  said  section. 

I  have  not  considered  and  deem  it  here  unnecessary  to  discuss 
to  what  extent  a  physician  may  protect  himself  from  financial  loss 
through  liability  insurance.  The  courts  have  uniformly  held  that 
such  insurance  is  in  general  consistent  with  sound  public  rolicy. 
Considerations  of  public  policy  would  doubtless  deny  the  right  to 
make  or  recover  upon  a  policy  of  insurance  purporting  to  indemnify 
a  physician  against  liability  resulting  from  his  criminal  act  or  mis- 
conduct. 

In  discussing  the  meaning  of  Paragraph  2  of  Section  9510  of 
the  General  Code,  the  authors  of  the  several  briefs  submitted  have 
strongly  urged  that  physicians'  liability  insurance  is  authorized 
by  the  language  of  the  first  line  of  Paragraph  2  of  said  section  to 
"make  insurance  on  the  health  of  individuals.     ♦     ♦     *" 

I  am  unable  to  agree  with  the  learned  counsel  in  this  interpre- 
tation of  the  language  just  quoted.  It  seems  clear  to  me  that  it 
was  the  legislative  intent  in  the  use  of  this  language  to  authorize 
insurance  upon  the  health  of  certain  ascertained  individuals ;  where- 
as physicians'  liability  insurance  undertakes  to  indemnify  the  as- 
sured against  loss  which  may  result  to  him  by  reason  of  accident  to 
or  failure  of  the  health  of  individuals  whose  identity  is  not  and 
cannot  be  ascertained  at  the  time  the  contract  is  made.     I  think 
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this  construction  is  fortified  by  the  fact  that  later  in  the  same  para- 
graph of  this  section  liability  insurance  is  expressly  authorized. 

In  view  of  my  conclusion  as  to  the  construction  of  Paragraph 
2  of  Section  9510  of  the  General  Code,  the  provisions  of  Section  665 
of  the  General  Code  offer  no  obstacle  to  the  making  of  physicians' 
liability  insurance,  because  Section  665  does  not  purport  to  prohibit 
the  making  of  insurance  which  is  authorized  by  Ohio  laws,  but  oiJy 
makes  it  unlawful  in  Ohio  for  any  company,  corporation  or  asso- 
ciation to  make  any  kind  of  insurance  which  is  not  expressly  au- 
thorized by  Ohio  laws. 

in  construing  the  language  of  Section  665  of  the  General  Code, 
supra,  Mr.  Hogan  in  the  brief  submitted  by  him,  asserts  and  strong- 
ly maintains  that  the  provisons  of  the  section  apply  not  to  the 
subject  matter  of  the  insurance  but  to  companies,  corporations  or 
associations  engaged  therein.  In  other  words,  that  the  section  does 
not  require  an  express  authorization  or  the  particular  kind  of  insur- 
ance but  only  that  the  company,  corporation  or  association  engaged 
therein  must  be  expressly  authorized  and  must  comply  with  all  the 
laws  applicable  to  and  regulatory  of  it.  He  arrives  at  this  conclu- 
sion by  construing  the  pronoun  "it"  as  referring  to  and  having  as 
its  antecedent  not  the  "business  of  insurance"  but  "the  company, 
corporation  or  association  engaged  in  such  business."  Upon  this 
premise  he  argues  that  since  physicians'  liability  insurance  is  not 
expressly  prohibited  by  law,  that  it  may  therefore  be  written  under 
the  rule  of  comity  by  any  foreign  company  authorized,  under  its 
charter  and  the  laws  of  the  state  where  it  is  incorporated^  to  make 
such  insurance,  if  said  company  has  been  admitted  and  licensed  to 
do  business  in  Ohio. 

I  cannot  concur  in  this  interpretation  of  Section  665,  General 

Code.    To  my  mind,  the  pronoun  "it"  clearly  has  as  its  antecedent 

and  refers  to  "the  business  of  insurance."    This  meaning,  I  think. 

is  made  clear  by  referring  to  the  language  of  Section  289,  Revised 

Statutes  of  1908,  from  which  Section  665,  General  Code,  was  taken. 

The  language  of  Section  289,  Revised  Statutes,  as  originally  enacted 

in  69  0.  L.,  32,  was  as  follows: 

"*  *  *  it  shall  be  unlawful  for  any  company,  corporation 
or  association,  whether  organized  in  this  state  or  elsewhere, 
either  directly  or  indirectly,  to  engage  in  the  business  of  insur- 
ance, or  to  enter  into  any  contract  substantially  amounting  to 
insurance,  or  in  any  manner  to  aid  therein,  in  this  state,  with- 
out first  having  complied  with  all  the  provisions  of  this  act." 
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On  March  5,  1902»  the  then  superintendent  of  insurance  in  his 
annual  report,  at  pake  7,  made  the  following  recommendation  rela^ 
tive  to  amendinsr  the  provisions  of  Section  289 : 

"Section  289  declares  it  'unlawful  for  any  company,  cor- 
poration or  association  *  *  *  to  engage  in  the  business  of 
insurance,  or  to  enter  into  any  contracts  substantially  amount- 
ing to  insurance,  or  in  any  manner  to  aid  therein,  in  this  state, 
without  first  having  complied  with  all  the  provisions  of  this 
chapter. 

'The  chapter  referred  to  is  Chapter  VIII,  Title  HI,  Division 
II,  Part  First  of  the  Revised  Statutes.  This  chapter  contains 
general  provisions,  applying  to  some  insurance  companies. 

"Chapters  X  and  XI  of  Title  II,  Division  II,  Part  Second, 
contains  many  important  regulations,  and  authorize  insurance 
not  subject  to  this  Chapter  VIII.  It  is  recommended  that  from 
Section  No.  289  the  following  be  eliminated,  'without  first  hav- 
ing complied  with  all  the  provisions  of  this  Chapter'  and  that 
the  following  be  substituted  therefor,  'unless  the  same  is  ex- 
pressly authorized  by  the  statutes  of  this  state,  and  such  taut- 
utes  and  all  laws  regulating  and  applicable  to  such  insurance 
or  contracts  have  been  complied  with.'  " 

On  May  12,  1902,  95  0.  L.,  553,  said  Section  289  was  amended 

by  the  legislature  in  the  manner  suggested  by  the  superintendent  of 

insurance  as  follows: 

*  *  *  "and  it  is  unlawful  for  any  company,  corporation  or 
association,  whether  organized  in  this  state  or  elsewhere, 
either  directly  or  indirectly,  to  engage  in  the  business  of  in- 
surance, or  to  enter  into  any  contracts  substantially  amount- 
ing to  insurance,  or  in  any  manner  to  aid  therein,  in  this  state, 
or  to  engage  in  the  business  of  guaranteeing  against  liability, 
loss  or  damage  unless  the  same  is  expressly  authorized  by  the 
statutes  of  this  state,  and  such  statutes  and  all  the  laws  regu- 
lating the  same    *     *     *     have  been  complied  with;     *     *" 

There  is  nothing  to  indicate  that  the  legislature  in  adopting  the 
report  of  the  codifying  commission  intended  to  change  the  meaning 
of  the  language  contained  in  Section  289  of  the  Revised  Statutes ; 
and  if  there  is  any  ambiguity  in  the  language  of  the  revision^it  is 
a  well  settled  principle  of  law  that  reference  will  be  had  to  the  sec- 
tion of  the  Revised  Statutes  from  which  it  was  taken,  in  order  to 
ascertain  its  proper  interpretation.  It  seems  clear,  therefore,  that 
it  was  the  legislative  intent  in  the  adoption  of  Section  665,  General 
Code,  to  prohibit  the  making  of  insurance  contracts  of  any  kind  in 
Ohio  unless  that  particular  kind  of  insurance  is  expressly  author- 
ized by  law.     It  follows  that  insurance  cannot  be  written  in  Ohio 
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under  any  rule  of  comity,  because  no  insurance  can  be  made  except 
such  as  is  expressly  authorized  by  law  (by  which  is  meant  le^rislat- 
ive  enactment),  and  if  expressly  authorized  there  is  no  necessity 
or  occasion  to  resort  to  the  rule  of  comity. 

Ol^jection  has  been  raised  to  the  making*  of  the  form  of  in- 
surance set  forth  in  the  policy  form  submitted  in  your  letter  on 
account  of  the  agreement  or  covenant  contained  in  Paragraph  2 
thereof: 

*'2.    To  defend  in  the  name  and  on  behalf  of  the  assured  any 
suit  brought  against  the  assured  to  enforce  a  claim  whether 
groundless  or  not.     *     *     *" 
this  objection  being  based  upon  the  decision  of  the  supreme  court 

of  Ohio  in  the  case  of  State  vs.  Laylin,  73  O.  S.,  90,  the  syllabus 

of  which  is  as  follows : 

"1.  A  foreign  corportion,  the  sole  business  of  which  is 
authorized  by  its  charter,  is  that  of  defending  physicians  and 
surgeons  against  civil  prosecution  for  malpractice,  which,  in 
the  prosecution  and  conduct  of  said  business,  issues  and  sells 
to  members  of  the  medical  profession  a  contract  whereby  it 
undertakes  and  agrees  to  defend  the  holder  of  said  contract 
against  any  suit  lor  malpractice  that  may  be  brought  against 
him  during  the  term  therein  specified,  but  does  not  assume,  or 
agree  to  assume  or  pay,  any  judgment  that  shall  be  rendered 
against  him  in  such  suit,  is  not  engaged  in  the  business  of  in- 
surance, nor  is  the  contract  so  issued  and  sold  an  insurance 
contract. 

"2.  But  a  foreign  corporation  created  for  the  purpose  of 
engaging  in  and  carrying  on  such  business,  is  not  entitled  to 
have  or  receive  from  the  secretary  of  state  of  the  state  of 
Ohio,  a  certificate  authorizing  it  to  transact  such  business  in 
this  state,  for  the  reason  that  the  business  proposed  is  pro- 
fessional business,  and  as  such  is  expressly  prohibited  to  cor- 
porations by  Section  3225  of  the  Revised  Statutes  of  Ohio/' 

It  will  be  observed  that  the  court  found  from  the  evidence  in 
the  above  case  that  the  sole  authorized  business  of  the  physicians' 
defense  company  was  that  of  defending  physicians,  that  the  com- 
pany neither  paid  nor  agreed  to  pay  any  indemnity  whatever,  and 
that  the  contract  written  by  it  was  not  a  contract  of  insurance,  but 
a  contract  for  professional  services  and  prohibited  by  the  statutes. 

The  policy  form  submitted  in  your  letter,  however,  is  a  contract 
of  indemnity  wherein  the  insurer  agreed  to  indemnify  the  assured 
under  certain  conditions  and  limitations  to  a  stipulated  amount. 
As  incidental  to  such  contract  of  indemnity,  the  insurer  agrees  to 
defend  "in  the  name  and  on  behalf  of  the  assured  any  suit  brought 
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ai^ainst  the  assured."  In  the  insurance  world  it  is  a  well  recognized 
fact  that  these  provisions  to  defend  are  inserted  as  much  for  the 
benefit  and  protection  of  the  insurance  company  as  for  the  benefit 
of  the  assured.  By  virtue  of  such  provision  the  insurance  com- 
pany may  protect  itself  from  the  payment  of  indemnity  resulting 
from  the  failure  of  the  assured  to  make  proper  defense  in  an  action 
brought  against  him.  This  provision  in  the  policy  form  submitted  is 
clearly  incidental  to  the  main  contract  of  indemnity,  and  in  no  man- 
ner impairs  its  essentials  as  an  insurable  contract.  Since  the  policy 
form  under  consideration  is  a  contract  for  indemnity  and  is  there- 
fore insurance,"  an  agreement  of  the  insurer  to  defend  the  assured 
is  merely  incidental  and  the  principle  laid  down  in  the  case  of  State 
vs.  Laylin,  supra,  is  not  applicable. 

Specifically  answering  the  several  questions  asked  by  you,  I 
am  of  the  opinion : 

1.  That  physicians'  liability  insurance  of  the  class  specified 
by  you  is  authorized  by  the  language  of  Paragraph  2  of  Section 
9510  of  the  General  Code,  and  may  be  written  in  Ohio  by  any  com- 
pany organized  or  admitted  to  make  the  several  kinds  of  insurance 
enumerated  in  said  paragraph. 

2.  Section  665  of  the  General  Code  is  a  limitation  upon  the 
business  of  insurance,  and  no  insurance  can  be  made  in  Ohio  unless 
that  x>articular  kind  of  insurance  is  expressly  authorized  by  Ohio 
laws.  The  fact  that  a  foreign  insurance  company,  admitted  to  do 
business  in  Ohio,  is  by  its  charter  and  the  laws  of  its  home  state 
authorized  to  make  a  particular  kind  of  insurance  will  not  authorize 
such  company  to  make  that  kind  of  insurance  in  Ohio  unless  it  is 
expressly  authorized  by  Ohio  law. 

3.  Physicians'  liability  nsurance  is  not  authorized  by  the  pro- 
visions of  Paragraph  2  of  Section  9510  of  the  General  Code,  which 
confers  the  right  "to  make  insurance  on  the  health  of  individuals 
and  against  personal  injury." 

4.  The  provision  contained  in  Paragraph  2  of  the  policy  form 
quoted  in  your  letter  "to  defend  in  the  name  and  on  behalf  of  the 
assured  any  suit  brought  against  the  assured"  being  merely  inci- 
dental to  the  main  contract  of  indemnity  may  be  embodied  in  the 
policy  without  conflicting  with  the  principle  laid  down  in  the  case  of 
State  vs.  Laylin,  73  O.  S.,  90. 
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A  Foreign  Insurance  Company  Authorized  by  its  Charter  and'  the 
Laws  of  the  State  of  its  Incorporatiion  to  Write  Physicians'  Lia- 
bility Insurance,  and  Which  is  Admitted  to  do  Business  in  Ohio 
Und^  Section  9385,  General  Code,  May  Make  Phjrsicians'  Lia- 
bility Insurance  Contracts  in  This  State,  but  Such  Company  is 
Required  to  Deposit  $50,000.00  in  Bonds  as  Prescribed  by  Section 
9510,  Gen«-al  Code,  Paragraph  2. 


No.  1050— (Opinion  Dated  November  29,  1915.) 

Honorable  Frank  Taggart,  Superintendent  of  Insurance,  Columbus, 

Ohio. 

Dear  Sir :     I  am  in  receipt  of  your  letter  of  November  19,  1915, 
requesting  my  opinion  as  follows : 

"The  Aetna  Insurance  Company  claims  the  right  to  write 
physicians'  liability  insurance  under  and  by  virtue  of  Section 
9385.  Its  charter  and  the  laws  of  the  state  of  its  origin  per- 
mit it  to  do  this  class  of  business. 

"I  am  requesting  you  to  consider  this  question  in  conjunc- 
tion with  the  right  of  companies  to  issue  physicians'  liability 
insurance,  which  has  heretofore  been  submitted  to  you.  I  do 
this  in  order  to  save  the  necessity  of  submitting  again  to  you 
the  question  of  physicians'  liability  from  a  different  angle,  and 
in  order  that  the  entire  question  may  be  concluded  by  your 
opinion." 

• 

As  my  opinion  holding  that  physicians'  liability  insurance  is 
authorized  by  Paragraph  2  of  Section  9510  of  the  General  Code  and 
may  be  written  in  Ohio  by  a  company  organized  or  admitted  to 
make  the  several  kinds  of  insurance  therein  enumerated  is  already 
prepared,  I  am  addressing  my  reply  to  the  question  submittd  in 
your  letter  just  quoted  as  a  separate  opinion,  which  may  be  consid- 
ered as  supplementary  to  the  general  opinion  on  physicians'  liability 
insurance. 

From  the  facts  stated  in  your  letter  and  in  the  brief  submitted 
by  Honorable  A.  I.  Vorys,  representing  the  Aetna  life  Insurance 
CJompany,  it  appears  that  this  company  is  a  foreign  life  insurance 
company  organized  under  the  laws  of  Connecticut,  and  that  its  char- 
ter and  the  laws  of  Connecticut  permit  it  to  make  liability  insur- 
ance. 

The  Aetna  Life  Insurance  Company  is  licensed  to  do  business 
in  Ohio  and  secures  its  right  to  transact  its  business  primarily  un- 
der Section  9385  of  the  General  Code,  which  is  a  part  of  the  chap- 
ter relating  to  life  insurance,  whereas  Section  9510  of  the  General 
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Code,  under  which  I  have  heretofore  held  that  physicians'  liability 

insurance  may  be  written  in  Ohio,  is  a  part  of  the  chapter  relating 

to  insurance  upon  property  and  against  certain  contingencies.    The 

Aetna  Life  Insurance  Company  claims  the  right  to  make  physicians' 

liability  insurance  under  Section  8385  of  the  General  Code,  which 

is  as  follows : 

"No  company,  organized  under  the  laws  of  this  state,  shall 
undertake  any  business  or  risk,  except  as  herein  provided,  and 
no  company,  partnership,  or  association,  organized  or  incorpor- 
ated by  act  of  congress,  or  under  the  laws  of  this  or  any  other 
states  of  the  Utiited  States,  or  by  any  foreign  government, 

transacting  the  business  of  life  insurance  in  this  state,  shall  be 
permitted  or  allowed  to  take  any  kind  of  risks,  except  those  con- 
nected with,  or  appertaining  to  making  insurance  on  life  or 
against  accidents  to  persons  or  sickness,  temporary  or  perman- 
ent physical  disability,  and  granting,  purchasing  and  disposing 
of  annuities ;  nor  shall  the  business  of  life  insurance,  or  life  and 
accident  insurance  in  this  state,  be  in  any  wise  conducted  or 
transacted  by  any  company,  partnership  or  association  which 
in  this  state,  or  any  other  state  or  country,  make  insurance  on 
marine,  fire,  inland,  or  any  other  risk,  or  does  a  banking  or  any 
other  kind  of  business  in  connection  with  insurance." 

While  the  language  of  Section  9385  of  the  General  Code,  above 
quoted,  is  that  of  regulation  and  restriction  rather  than  of  affirm- 
ative grant,  nevertheless  by  clear  implication  it  recognizes  the  right 
and  would  seem  to  confer  upon  and  invest  in  companies  having 
charter  authority  such  as  the  Aetna  Life  Insurance  Company  with 
fuU  authority  to  make  insurance  and  take  risks  in  anywise  con- 
nected with  or  appertaining  to  accidents  to  or  sickness  of  persons. 

By  analogy  from  the  principle  announced  and  the  reasoning 
expressed  by  the  supreme  court  in  the  case  of  State  ex  rel.  vs.  The 
Aetna  Life  Insurance  Company,  69  0.  S.,  317,  I  am  of  the  opinion 
that  physicians'  liability  insurance  may  be  written  in  Ohio  under 
Section  9385  of  the  General  Code  by  the  Aetna  Life  Insurance  Com-- 
pany.  In  that  case  the  court  held  that  a  foreign  insurance  com- 
pany (which  was  the  Aetna  Life  Insurance  Company,  of  Hartford, 
Conn.) ,  licensed  to  do  business  in  Ohio,  and  whose  charter  conferred 
upon  it  authority  to  make  employers'  liability  insurance,  was  priv- 
ileged to  write  such  insurance  in  Ohio  under  the  language  of  Sec- 
tion 9385  of  the  General  Code : 

"to  make  insurance  and  take  risks  connected  with  and  apper- 
taining to  accidents  to  persons." 
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At  page  323,  the  court,  in  the  opinion,  say : 

"That  this  kind  of  insurance,  employers'  liability  insur- 
ance, may  from  its  very  nature  appropriately  be  classified  with 
and  peculiarly  belongs  to,  what  is  commonly  known  and  des- 
ignated as  accident  insurance  must,  we  think,  be  conceded,  in- 
asmuch as  such  insurance  has  for  its  primary  purpose  indem- 
nification against  the  effects  of  accidents  resulting  in  bodily 
injury  or  death.  It  is  said  by  Barker,  J.,  in  Employers'  As- 
surance Corporation  vs.  Merrill,  155  Mass.,  406 :  'In  one  sense, 
there  can  be  no  doubt  that  an  employers*^  liability  policy  is 
accident  insurance.  Such  policies  cover  accidents  to  others 
than  the  assured,  but  the  assured  must  stand  in  such  a  rela- 
tion to  the  person  accidentally  injured  or  killed  as  to  be  legally 
liable  for  the  result  of  the  accident  and  it  is  only  an  accident 
causing  bodily  injury  or  death  which  creates  a  right  to  the 
insurance/     *     *     *" 

Again,  at  page  325,  as  follows  : 

"However,  a  consideration  of  the  legislation  in  Ohio  touch- 
ing the  rights  of  life,  and  life  and  accident  insurance  compan- 
ies, organized  under  the  laws  of  another  state  and  doing  busi- 
ness in  this  state,  will  show  that  it  has  not  been,  and  is  not, 
the  policy  of  our  law  to  discourage  or  prohibit  such  companies 
from  engaging  in  or  doing  an  accident  insurance  business  in 
this  state;  nor  can  there  be  found  any  statutory  inhibition 
whereby  the  right  of  such  companies  to  insure  against  aoci- 
dents,  is  limited  or  restricted  to  risks  by  accident  to  the  person 

assured,  but  on  the  contrary  the  right  conferred  is  to  take 
such  risks  as  are  in  anywise  connected  with  or  appertaining 
to  accident  to  persons.  It  follows,  therefore,  that  so  long  as 
the  defendant  company  confines  itself  to  insurance  against  ac- 
cidents to  persons,  and  its  contract  is  one  to  indemnify  the  as- 
sured against  loss  by  accidental  injury  to  a  person  in  whom 
the  assured  has  an  insurable  interest  because  legally  liable  for 
the  results  of  such  accident,  that  such  risk  is  clearly  one  'con- 
nected with  and  appertaining  to  accidents  to  persons'  and  is 
therefore  within  the  legitimate  scope  of  the  power  and  author- 
ity possessed  by  such  company  by  virtue  of  Section  3596,  Re- 
vised Statutes." 

If,  therefore,  as  decided  in  the  above  case,  The  Aetna  Lif6  In- 
surance Company  may  make  employers'  liability  insurance  under 
authority  of  the  language  in  Section  9385  of  the  General  Code  "con- 
nected with  or  appertaining  to  the  making  of  insurance  on  life  or 
against  accidents  to  persons,  or  sickness  *  *  ♦"  I  cannot  escape 
the  conclusion  that  the  same  company  may  make  physicians'  liabil- 
ity insurance  under  authority  of  the  same  language,  because  his  lia- 
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bility  is  precisely  the  same  kind  of  a  liability  as  that  of  the  em- 
ployer. 

Although,  as  above  stated,  I  am  convinced  that  The  Aetna  Life 
Insurance  Ck)mpany  may  make  physicians'  liability  insurance  under 
authority  of  Section  9385  of  the  General  Code,  I  cannot  subscribe 
to  the  further  claim  which  is  made  by  counsel  for  The  Aetna  Life 
Insurance  Company,  and  which  is  perhaps  the  company's  real  pur- 
pose in  requesting  this  opinion,  that  it  may  make  physicians'  liabil- 
ity insurance  in  Ohio  without  the  necessity  of  first  depositing  with 
the  superintendent  of  insurance  bonds  to  the  amount  of  Fifty  Thou- 
sand Dollars  of  the  kind  enumerated  and  required  in  the  latter  part 
of  Paragraph  2  of  Section  9510  of  the  General  Code.  The  language 
pertinent  is  as  follows : 

"*  *  *  But  a  company  of  another  state,  territory,  dis- 
trict or  country  admitted  to  transact  the  business  of  indemni- 
fying employers  and  others,  in  addition  to  any  other  deposits 
required  by  other  laws  of  this  state,  shall  deposit  with  the  su- 
perintendent of  insurance  for  the  benefit  and  security  of  all  its 
policyholders,  fifty  thousand  dollars  in  bonds  of  the  United 
States  or  of  the  state  of  Ohio,  or  of  a  county,  township,  city 
or  other  municipality  in  the  state,  which  shall  not  be  received 
by  the  superintendent  at  a  rate  above  their  par  value.  ♦  *  *" 

This  language  clearly  indicates  the  legislative  intent  to  require 
foreign  insurance  companies,  which  are  admitted  to  make  insur- 
ance in  Ohio  indemnifying  "employers  and  others,"  to  deposit  for 
the  benefit  and  security  of  its  policyholders  fifty  thousand  dollars 
in  bonds  mentioned,  which  deposit  shall  be  in  addition  to  any  and  all 
other  deposits.  The  language  requiring  this  extra  deposit  was 
placed  in  Section  9510  of  the  General  Code  (Revised  Statutes  Sec. 
3596)  by  amendment  approved  April  25,  1904,  (97  0.  L.,  408),  sub- 
sequent to  the  enactment  of  Sections  9367  and  9373  of  the  General 
Code,  which  provide  generally  as  to  the  amount  and  kind  of  the  de- 
posit required  by  a  foreign  life  insurance  company,  and  also  sub- 
sequent to  the  enactment  of  Section  9385  of  the  General  Code. 

Specifically  answering  the  question  asked  by  you  and  the  fur- 
ther question  raised  by  counsel  for  the  Aetna  Life  Insurance  Com- 
pany, I  am  of  the  opinion  that  the  Aetna  Life  Insurance  Company, 
a  foreign  insurance  company  endowed  with  authority  under  its 
charter  and  the  laws  of  the  state  of  its  incorporation  to  make  phys- 
icians' liability  insurance  contracts  and  which  is  admitted  to  trans- 
act its  business  in  Ohio  primarily  under  Section  9385  of  the  General 
(3ode,  may,  under  the  language  of  sad  section  upon  the  principle 
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laid  down  in  the  case  of  State  vs.  The  Aetna  Life  Insurance  Con^ 
pany,  69  0.  S.,  317,  making  physicians'  liability  insurance  contracts 
in  Ohio.  Regardless,  however,  of  the  source  from  which  it  claims 
its  authority  to  transact  the  business  of  indemnifying  employers 
and  others,  the  Aetna  Life  Insurance  Company  must,  in  addition  to 
any  other  deposits  required  by  the  laws  of  Ohio,  make  the  deposit 
of  $50,000.00  in  bonds  prescribed  by  the  latter  part  of  Paragraph 
2  of  Section  9510  of  the  General  Code. 

Trustees  of  Police  Relief  Fund  Cannot  Divert  Any  Part  of  the  Gen- 
eral Police  Relief  Fund  Raised  by  Authority  of  Section  4621,  Gen- 
eral Code,  to  a  Police  Rdief  Sub-Fund  Authorized  by  Section  4625 
General  Code. 


No.  1052^(Opinion  Dated  November  29,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  Permit  me  to  reply  to  your  request  for  an  opinion 
relative  to  the  police  relief  sub-fund  of  the  city  of  Columbus,  Ohio, 
which  is  as  follows : 

"We  would  respectfully  request  your  written  opinion  upon 
the  following  question : 

"The  trustees  of  the  police  relief  fund  of  the  city  of  Co- 
lumbus, Ohio,  have  created  a  'police  relief  sub-fund'  under  au- 
thority, as  cited  in  their  rules,  of  Section  4628  of  the  General 
Code.  The  purpose  of  this  fund  is  to  furnish  sick  benefits  and 
funeral  expenses  to  such  members  of  the  police  department  as 
voluntarily  contribute  from  their  salaries  certain  amounts  as 
provided  in  Section  4625  of  the  General  Code.  In  addition  to 
such  voluntary  contributions,  the  trustees  have  turned  into  this 
sub-fund  rewards  and  fees  for  extraordinary  services  by  mem- 
bers of  the  police  force,  moneys  arising  from  the  sale  of  un- 
claimed property,  and  donations  to  the  police  relief  fund.  In 
fact,  all  revenues  accruing  to  said  fund  except  those  raised  by 
taxation.  At  the  time  the  police  relief  sub-fund,  so-called,  was 
created  in  December,  1913,  the  money  in  the  regular  police 
relief  fund,  which  was  received  from  these  sources  (other  than 
taxation)  was  transferred  to  said  sub-fund. 

"Since  only  a  part  of  those  who  are  entitled  to  receive  ben- 
efits from  the  police  relief  fund,  have  any  share  in  this  sub- 
fund,  and  since  the  law  specifically  provides  that  moneys  de- 
rived from  fines,  and  all  rewards,  fees,  etc;,  for  extraordinary 
services,  as  well  as  donations,  shall  be  credited  to  the  police 
relief  fund,  (Sections  4623  and  4624,  G.  C.)  is  such  action  of 
said  trustees  in  diverting  said  moneys  to  the  sub-fund  legal? 

"We  enclose  a  copy  of  the  rules  of  the  trustees  of  the  po- 
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lice  relief  fund  and  the  police  relief  sub-fund.    An  early  reply 
will  be  greatly  appreciated." 

The  police  relief  fund  in  the  first  instance  is  maintained  by 
the  levy  of  a  tax  authorized  by  Section  4621  of  the  General  Code, 
which  is  as  follows : 

"In  each  municipality  availing  itself  of  these  provisions,  to 
maintain  the  police  relief  fund,  the  council  thereof  each  year, 
in  the  manner  provided  by  law  for  other  municipal  levies,  and 
in  addition  to  all  other  levies  authorized  by  law,  may  levy  a  tax 
of  not  to  exceed  three-tenths  of  a  mill  on  each  dollar  upon  all 
the  real  and  personal  property  as  listed  for  taxation  in  the 
municipality.  In  the  matter  of  such  levy,  the  board  of  trus- 
tees of  the  police  relief  fund  shall  be  subject  to  the  provisions 
of  law  controlling  the  heads  of  departments  in  such  municipal- 
ity, and  shall  discharge  all  the  duties  required  of  such  heads  of 
departments." 

If  the  maximum  amount  authorized  to  be  levied  under  the  pre- 
ceding section  be  not  provided  the  deficiency  may  be  made  up  from 
the  annual  tax  on  the  business  of  trafficking  in  intoxicating  liquors 
as  provided  in  Section  4622  of  the  General  Code,  and  it  is  specifically 
provided  that  the  police  relief  fund  may  be  further  augmented  un- 
der the  provisions  of  Section  4623  and  Section  4624  of  the  General 
Code,  which  are  as  follows: 

"Sec.  4623.  All  fines  imposed  upon  members  of  the  police 
department  of  the  municipality  by  way  of  discipline  or  punish- 
ment by  the  authority  having  charge  or  control  thereof,  and  all 
rewards,  fees,  or  proceeds  of  gifts  and  emoluments  allowed  by 
the  authority  in  charge  or  control  of  the  department,  paid  and 
given  for  or  on  account  of  any  extraordinary  service  of  any 
member  of  the  force,  and  moneys  arising  from  the  sale  of  un- 
claimed property  or  money,  after  deducting  all  expenses  inci- 
dent thereto,  shall  be  credited  to  the  police  relief  fund. 

"Sec.  4624.  The  trustees  of  the  fund  may  make  by  gift, 
grant,  devise  or  bequest,  moneys  on  real  or  personal  property, 
upon  such  terms  as  to  the  investment  or  expenditure  thereof 
as  is  fixed  by  the  grantor  or  determined  by  the  trustees." 

It  will  be  observed  therefore  that  there  is  to  be  credited  to  the 
police  relief  fund  as  such  the  receipts  arising  from  the  levy  author- 
ized by  Section  4621,  supra,  the  amount^  if  any,  credited  on  ac- 
count of  a  resort  to  the  tax  on  the  business  of  trafficking  in  in- 
toxicating liquors,  fines  imposed  upon  members  of  the  police  de- 
partment by  way  of  discipline  in  the  department,  rewards,  fees,  or 
proceeds  of  gifts  and  emoluments  allowed  by  the  authority  in  charge 
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or  control  of  the  department  driven  on  account  of  the  extraordinary 

service  of  any  member  of  the  force,  the  net  amount  arismc:  from 

the  sale  of  unclaimed  property  and  donations  made  to  the  trustees 

and  accepted  under  the  provisions  of  Section  4624  of  the  Genera) 

Ck)de,  supra,  for  such  fund. 

The  police  relief  sub-fund  referred  to  in  your  letter  is  author- 
ized and  established  under  the'  provisions  of  Section  4625  of  the 

General  Code,  which  is  as  follows: 

''The  trustees  of  the  fund  may  also  receive  such  uniform 
amounts  from  each  person  desi^ated  by  the  rules  of  the  po- 
lice department,  a  member  thereof,  as  he  voluntarily  agrees  to, 
to  be  deducted  from  his  monthly  pay,  and  the  amount  so  re- 
ceived shall  be  used  as  a  fund  to  increase  the  pension  which 
may  be  granted  to  such  person  or  his  beneficiaries,  or  in  the 
discretion  of  such  trustees  moneys  derived  from  such  monthly 
deductions  shall  be  used  to  relieve  members  of  the  force  who 
contribute  thereto  when  sick  or  disabled  from  the  performance 
of  duty,  for  funeral  expenses,  relief  of  their  families  in  case 
of  death  or  for  pensions  when  honorably  retired  from  the 
force," 

Section  4628  of  the  General  Code,  as  amended,  page  107  O.  L., 

Vol.  106,  is  as  follows : 

''Such  trustee  shall  make  all  rules  and  regulations  for  dis- 
tribution of  the  fund,  including  the  qualifications  of  those  to 
whom  any  portion  of  the  fund  shall  be  paid,  and  the  amount 
thereof,  with  power  also  to  give  credit  for  prior  continuous 
actual  service  in  the  fire  department  or  in  any  other  depart- 
ment of  the  city  rendering  service  in  fire  prevention,  but,  no 
rules  or  regulations  shall  be  in  force  until  approved  by  the  di- 
rector of  public  safety  or  the  marshal  of  the  municipality,  as 
the  case  may  be." 

The  provision,  "with  power  also  to  give  credit  for  prior  con- 
tinuous actual  service  in  the  fire  department  or  in  any  department 
of  the  city  rendering  service  in  fire  prevention"  was  inserted  by 
way  of  amendment  by  the  recent  General  Assembly,  otherwise  the 
law  is  as  it  was  at  the  time  of  the  establishment  of  the  police  relief 
sub-fund  referred  to  in  your  letter. 

Under  the  provisions  of  Section  4328  of  the  General  Code,  su- 
pra, it  is  contended  that  the  trustees  asserted  the  right  to,  and 
actually  did,  transfer  to  the  police  relief  sub-fund  certain  moneys 
derived  from  fines  and  all  rewards,  fees,  etc.,  for  extraordinary 
services,  which  had  been  placed  to  the  credit  of  the  police  relief 
fund  under  the  provisions  of  Section  4623  of  the  General  Code, 
supra. 
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A  reading  of  Section  4625  of  the  General  Code,  supra,  will  at 
once  disclose  the  fact  that  the  fund  therein  authorized  and  created 
is  not  a  part  of  the  police  relief  fund,  but  is  a  separate  and  distinct 
fund  in  the  nature  of  an  auxiliary  fund  to  be  distributed  among  a 
number  limited  to  those  who  contributed  voluntarily  to  the  same 
and  that  the  fund  is  made  up  exclusively  of  such  contributions  from 
members  of  the  police  department  and  such  other  moneys  or  real 
or  personal  property  as  may  be  added  to  such  fund  under  the  con- 
ditions of  the  grant,  devise  or  bequest  fixed  by  the  grantor  under 
the  provisions  of  Section  4624  of  the  General  Code,  supra.  While 
only  contributing  members  of  the  police  force  are  entitled  to  share 
in  the  police  relief  sub-fund  created  under  Section  4625  of  the  Gen- 
eral Code,  supra,  all  members  of  the  police  department  are  entitled 
to  share  in  the  police  relief  fund  which  is  maintained  by  general 
taxation. 

It  is  my  opinion  therefore  that  the  trustees  of  the  police  relief 
fund  were  without  authority  to  divert  any  part  of  the  general  po- 
lice relief  fund,  which  was  for  the  benefit  of  all,  to  the  sub-fund, 
which  is  for  the  benefit  of  a  limited  number,  and  that  the  general 
fund  must  be  expended  strictly  as  a  police  relief  fund  without  ref- 
erence to  the  existence  of  the  sub-fund,  save  and  except  in  the  case 
of  donations  to  the  fund  made  under  the  provisions  of  Section  4624, 
supra,  which  may  have  been  diverted  to  the  police  relief  sub-fund 
under  conditions  fixed  by  the  grantor.  The  power  to  make  rules, 
contained  in  Section  4628,  General  Code,  supra,  does  not  confer  au- 
thority to  divert  moneys  from  the  funds  to  which  under  the  law 
they  are  to  be  credited. 

When  a  County  Board  of  Education  Transfers  Territory  from  One 
School  District  to  Another,  Under  Section  4692,  General  Code 
(106  O.  L.,  397),  It  Must  Make  an  Equitable  Division  of  the 
Bonded  Indebtedness  of  School  District  from  Which  the  Terri- 
tory Is  Taken — ^The  Part  of  Said  Indebtedness  Transferred  to 
the  Enlarged  District  Is  to  be  Paid  by  the  Entire  School  District. 
Such  Transferred  Territory  Is  Liable  for  Its  Share  of  a  Bonded 
.  Indebtedness  Voted  by  the  New  District  Under  Section  7625, 
General  Code. 


No.  919— (Opinion  Dated  October  13,  1915.) 

Hon.  Earl  K.  Solether,  Prosecuting  Attorney,  Bowling  Green,  Ohio. 

Dear  Sir: — ^I  have  your  letter  of  September  23,  which  is  as 
f <dIows : 
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'*Under  the  recent  law  passed  by  the  legislature  giving: 
the  county  board  power  to  transfer  territory  from  one  school 
district  to  another,  our  county  board  is  contemplating  the 
transfer  of  a  small  portion  of  the  territory  of  the  rural  school 
district  of  Milton  township  to  the  village  school  district  of 
Weston.  The  rural  school  district  of  Milton  township  voted 
about  a  year  ago  to  issue  bonds  for  the  erection  of  a  new 
school  house.  By  transferring  this  small  portion  of  territory 
from  the  rural  district  of  Milton  township,  does  this  relieve 
the  territory  transferred  from  the  payment  of  its  share  of  the 
bonded  indebtedness? 

"If  the  above  question  is  answered  in  the  negative,  then  in 
case  the  territory  to  which  this  territory  is  transferred  should 
vote  on  the  question  of  a  bond  issue  and  the  same  should  carry,, 
would  this  transferred  territory  then  be  liable  for  its  chp.re 
of  the  bonded  indebtedness  of  the  school  district  to  which  it 
was  transferred?" 

In  answer  to  my  request  for  additional  information  you  state 
in  your  letter  of  October  5  that  the  Weston  village  school  dis^ 
trict  is  not  exempt  from  county  supervision. 

The  authority  of  your  county  board  of  education  to  transfer 

the  territory  referred  to  in  your  inquiry  is  found  in  Section  469Z 

G.  C,  as  amended  in  106  O.  L.,  397,  which  provides : 

"The  county  board  of  education  may  transfer  a  part  or  all 
of  a  school  district  of  the  county  school  district  to  an  adjoin- 
ing district  or  districts  of  the  county  school  district.  Such 
transfer  shall  not  take  effect  until  a  map  is  filed  with  the  aud- 
itor of  the  county  in  which  the  transferred  territory  is  situated, 
showing  the  boundaries  of  the  territory  transferred,  and  a 
notice  of  such  proposed  transfer  has  been  posted  in  three  con- 
spicuous places  in  the  district  or  districts  proposed  to  be  trans- 
ferred, or  printed  in  a  paper  of  general  circulation  m  said 
county,  for  ten  days ;  nor  shall  such  transfer  take  effect  if  a 
majority  of  the  qualified  electors  residing  in  the  territory  ta 
be  transferred,  shall,  within  thirty  days  after  the  filing  of 
such  map,  file  with  the  county  board  of  education  a  written 
remonstrance  against  such  proposed  transfer.  *  *  *  The 
legal  title  of  the  property  of  the  board  of  education  'shall  be- 
come vested  in  the  board  of  education  of  the  school  district 
to  which  such  territory  is  transferred.  The  comity  board  of 
education  is  authorized  to  make  an  equitable  division  of  the 
school  funds  of  the  transferred  territory  either  in  the  treasury 
or  in  the  course  of  collection.  And  also  an  equitable  division 
of  the  indebtedness  of  the  transferred  territory." 

The  Milton  township  rural  school  district  having  a  bonded  in- 
debtedness you  first  inquire  whether  the  part  of  said  district  which 
the  county  board  of  education  contemplates  transferring  to  Weston 
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village  school  district  will,  upon  being  transferred  to  said  village 
school  district,  be  relieved  from  the  payment  of  its  proportionate 
share  of  said  indebtedness. 

If  said  county  board  of  education,  for  the  purpose  of  trans- 
ferring said  territory,  complies  with  the  requirements  contained 
in  the  first  part  of  the  statute  as  above  set  forth,  and  no  remons- 
trance is  filed  with  said  board  by  a  majority  of  the  qualified  elec- 
tors, residing  in  said  territory,  within  the  time  limit  therein  pre- 
scribed, the  legal  title  of  the  school  property  of  the  board  of  edu- 
cation of  Milton  township  rural  school  district,  located  in  said 
territory,  will  pass  to  and  vest  in  the  board  of  education  of  Weston 
village  school  district.  Under  provision  of  the  latter  part  of  said 
statute  it  will  be  the  duty  of  the  county  board  of  education  at  the 
time  said  territory  is  transferred  to  make  an  equitable  division  of 
the  school  funds  of  said  territory  either  in  the  treasury  or  in  the 
course  of  collection,  also  an  equitable  division  of  the  indebtedness 
of  said  territory. 

In  determining  what  proportion  of  the  funds  in  the  treasury 
of  Milton  township  rural  school  district  or  in  the  prqcess  of  col- 
lection shall  be  paid  over  to  the  treasurer  of  the  Weston  village 
school  district,  the  county  board  of  education  will  doubtless  take 
into  consideration  the  tax  duplicate  of  the  territory  transferred 
as  compared  with  the  tax  duplicate  of  the  original  district  as  it 
existed  prior  to  said  transfer,  due  allowance  being  made  for  the 
economy  in  administration  which  will  be  effected  by  said  transfer 
of  territory. 

Likewise  in  determining  what  proportion  of  the  indebtedness 
of  said  rural  township  district  shall  be  assumed  by  said  village 
school  district  the  county  board  of  education  will  take  into  consid- 
eration the  various  factors  upon  which  an  equitable  division  of 
such  indebtedness  must  be  based.  The  question  of  what  will  con- 
stitute an  equitable  division  of  indebtedness  in  case  of  the  transfer 
of  territory  from  one  rural  or  village  school  district  to  another 
was  considered  in  an  opinion  of  my  predecessor,  Hon.  Timothy  S. 
Hogan,  rendered  to  Hon.  Frank  W.  Miller,  superintendent  of  public 
instruction,  under  date  of  October  8,  1914. 

I  quote  the  following  from  said  opinion: 

*TTie  situation  presented,  then,  is  that  the  rural  district 
as  originally  constituted,  has  no  bonded  indebtedness,  whereas 

the  district  from  which  the  territory  is  transferred  is  bur- 
dened with  an  indebtedness. 

"In  such  a  situation  the  statute  requires  that  a  propor- 
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tional  part  of  the  indebtedness  of  the  old  district,  from  which 
the  territory  was  transferred,  shall  be  assumed  by  the  new 
district.  What  proportion  shall  be  thus  assumed  depends  upon 
various  factors.  If,  for  example,  a  school  house,  on  account 
of  which  a  bonded  indebtedness  has  been  incurred,  is  located 
in  the  transferred  territory,  then  the  new  district  should  as- 
sume the  entire  indebtedness,  allowance  being  made  for  the 
exclusion  from  the  territory  transferred,  of  any  territory 
formerly  tributary  to  such  school  house.  If,  on  the  other 
hand,  the  indebtedness  is  not  on  account  of  any  building  which 
is  located  in  the  transferred  territory,  the  assumption  of  in- 
debtedness, if  deemed  equitable,  should  be  made  only  on  the 
basis  of  the  fact  that  the  new  district  will  reap  some  benefit 
,from  the  use  of  public  buildings,  i.  e.,  that  territory  in  the 
former  township  district  and  outside  of  the  territory  trans- 
ferred will  be  served  by  the  school  house  thus  acquired.  If  no 
school  building  is  acquired  by  transfer,  then  such  portion  of  the 
bonded  indebtedness  of  the  old  district  should  be  assumed  by 
the  new  district  to  which  the  transfer  is  made  as  will  be 
equitable,  having  regard  to  the  tax  duplicate  of  the  trans- 
ferred territory,  as  compared  with  the  tax  duplicate  of  the 
original  indebted  district  as  it  existed  prior  to  the  transfer, 
due  allowance  being  made  for  whatever  economy  in  the  ad- 
ministration of  the  schools  of  the  indebted  district  may  be 
effected  by  detaching  that  territory  from  it  and  whatever  ad- 
ditional burden  the  new  district  to  which  the  transfer  is  made 
will  assume  by  reason  of  the  addition  of  such  territory,  in  the 
administration  of  its  schools. 

"In  any  event,  if  the  school  district  which  is  indebted  has 
accumulated  money  in  a  sinking  fund  for  the  retirement  of 
the  bonds,  such  portion  of  such  sinking  fund  should  be  paid 
to  the  board  of  education  of  the  new  district  to  which  the 
transfer  of  territory  was  made,  as  corresponds  to  the  pro- 
X)ortion  of  the  indebtedness  assumed. 

"The  indebtedness  so  transferred  becomes  an  indebted- 
ness of  the  whole  district  thus  formed  and  is  not  to  be  met 
by  levies  upon  the  transferred  territory,  only. 

"In  all  such  cases,  there  is  no  hard  and  fast  rule  to  be 
applied.  The  statute  requires  an  equitable  division  of  iwop- 
erty  and  indebtedness ;  and  this  requirement  has  the  effect  of 
reposing.in  the  county  board  of  education  making  the  transfer, 
a  sound  discretion  with  respect  to  the  determination  which  it 
is  required  to  make,  which  will  only  be  disturbed  by  the  courts, 
in  case  of  its  abuse." 

I  concur  in  the  reasoning  above  expressed  and  I  therefore  en- 
close a  copy  of  said  opinion. 

Replying  to  your  first  question  I  am  of  the  opinion  that  if  the 
board  of  education  of  your  county,  acting  under  authority  and  in 
compliance   with   the   requirements   of   Section   4692    G.   C.   as 
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amended,  transfers  a  part  of  Milton  township  rural  school  district 
to  Weston  village  school  district,  it  will  be  the  duty  of  said  board, 
at  the  time  of  making  said  transfer,  to  make  an  equitable  division 
of  the  indebtedness  of  said  rural  school  district,  and  that  part  of 
said  indebtedness  which  said  board,  in  the  exercise  of  its  discretion, 
determines  shall  be  assumed  by  said  village  school  district,  will 
become  an  indebtedness  of  the  entire  village  school  district  as  re* 
formed  and  not  merely  an  indebtedness  of  the  territory  transferred 
thereto,  it  being  understood  that  if  the  Milton  township  rural  school 
district  has  accumulated  money  in  a  sinking  fund  for  the  retire- 
ment of  the  bonds,  such  portion  of  said  sinking  fund  should  be  paid 
to  the  board  of  education  of  Weston  village  school  district,  as  cor- 
responds to  the  proportion  of  the  indebtedness  assumed  by  said 
village  school  district. 

It  follows,  therefore,  that  the  territory  which  the  county  board 
of  education  contemplates  transferring  from  said  rural  school  dis- 
trict to  said  village  school  district  will  not,  upon  such  transfer 
being  made,  be  relieved  from  its  burden  on  account  of  said  indebt- 
edness, but  the  rate  of  the  tax  levy  for  the  payment  of  that  part 
of  said  indebtedness  transferred  to  said  village  school  district,  as 
made  by  the  board  of  education  of  said  village  school  district  and 
applied  to  the  territory  of  said  district  as  reformed,  would  be 
changed  and  would,  in  all  probability,  be  decreased. 

You  further  inquire  whether,  in  case  said  village  school  dis- 
trict as  it  now  exists  should  vote  in  favor  of  a  bond  issue  under 
authority  of  Section  7625  G.  C,  for  the  purposes  therein  men- 
tioned, and  the  territory  in  question  is  thereafter  transferred  by 
the  county  board  of  education  from  said  rural  school  district  to 
said  village  school  district,  said  territory  will  be  liable  for  its  share 
of  the  bonded  indebtedness  so  created.  Upon  the  transfer  of  said 
territory  to  said  village  school  district  the  same  will  become  a  part 
of  said  village  school  district  for  all  school  purposes.  In  view  of 
the  reasoning  offered  in  support  of  the  answer  to  your  first  ques- 
tion it  would  be  unreasonable  to  hold  that  said  territory  would, 
upon  being  transferred  to  said  village  school  district,  be  entitled  to 
the  benefits  resulting  from  said  bond  issue,  without  being  liable 
for  its  share  of  said  bonded  indebtedness,  even  though  the  question 
of  issuing  said  bonds  be  submitted  to  a  vote  of  the  electors  of  said 
village  school  district  prior  to  the  time  said  territory  will  be  trans- 
ferred. 

I  am  of  the  opinion,  therefore,  that  your  second  question  must 
be  answered  in  the  affirmative. 


SUPREME  COURT 

The  State  of  Ohio  vs.  Gross,  alias  Kimble. 
Criminal    Law — ^Estoppel — Embezzlement — ^Insurance    Agent    Efi»- 
topped  to  Deny  Agency — ^Because  Acting  Under  Another  Name- 
Agency  and  Criminal  Intent  Question  for  Jury — Directed  Ver* 
diet  Erroneous,  When.  

1.  The  principle  of  estoppel  as  applied  to  agency  may  be  invoked  in  criminal 

as  well  as  in  civil  cases. 

2.  Where  G.,  under  the  name  of  K.,  entered  into  a  written  contract  of  ageticy 

with  an  insurance  company,  and  pursuant  to  such  agency  he  sells  cor- 
porate stock  of  such  insurance  company  by  virtue  of  which  he  collects 
money  for  the  sale  of  such  stock,  but  fails  to  account  for  such  money  to 
the  said  insurance  company,  upon  prosecution  for  embezzlement,  G.  is 
estopped  to  deny  that  he  was  the  agent  of  said  insurance  company  upon 
the  ground  that  K.  was  not  his  correct  name,  but  upon  the  contrary  his 
correct  name  was  G. 

3.  The  question  of  agency  and  the  question  of  the  time  of  forming  criminal 

intent  in  a  charge  of  embezzlement  are  questions  for  the  jury,  and  unless 
there  is  entire  failure  of  proof  as  to  any  essential  element  of  the  crime 
of  embezzlement,  the  court  is  not  authorized  to  direct  a  verdict. 


(No.  14619— Decided  December  15,  1914.) 

Exceptions  to  a  Decision  of  the  Court  of  Common  Pleas  of 
Summit  county. 

Facts  are  stated  in  opinion. 

Mr.  H.  F.  Castle,  prosecuting  attorney;  Mr.  C.  P.  Kennedy, 
assistant  prosecuting  attorney,  and  Mr.  J.  H.  Orgill,  for  plaintiff  in 
error. 

Messrs.  Rockwell  and  Grant,  for  defendant  in  error. 

By  the  Court.  One,  H.  E.  Kimble,  alias  George  L.  Gross,  was 
indicted  by  the  grand  jury  of  Summit  county,  Ohio,  on  a  charge 
of  embezzling  $2,125.  It  was  charged  in  the  indictment  that  said 
Kimble,  alias  Gross,  was  then  and  there  acting  as  an  agent  of  The 
Cleveland  National  Fire  Insurance  Company  and  that  by  virtue  of 
such  agency  he  came  into  possession  of  said  $2,125,  which  he  em- 
bezzled. Upon  the  trial  of  the  case,  at  the  close  of  the  state's  evi- 
dence, the  defendant  moved  the  court  for  his  discharge  upon  the 
ground  that  the  crime  charged  in  the  indictment  had  not  been 
proven. 

The  court  sustained  the  motion,  directed  a  verdict  and  dis- 
charged the  accused.  Exceptions  to  the  ruling  of  the  court  and 
its  judgment  upon  said  motion  were  taken  by  the  prosecuting  at- 
torney and  are  now  before  this  court  for  review. 

Counsel  supporting  the  judgment  of  the  court  of  common  pleas 
rely  on  three  grounds  as  stated  in  their  brief: 

"First.  The  record  does  not  show  that  the  defendant  was  the 
agent  of  The  Cleveland  National  Fire  Insurance  Company. 
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**Second.  If  any  agency  existed,  it  was  between  the  defendant 
and  one  James  E.  Millikin,  who  was  the  sales  agent  of  The  Cleve- 
land National  Fire  Insurance  Company. 

*Third.  That  if  any  offense  was  committed  by  the  defendant 
it  was  the  offense  of  larceny  or  the  offense  of  obtaining  money  by 
false  pretenses.'' 

The  written  contract  of  agency  in  evidence  purports  to  be  be- 
tween "The  Cleveland  National  Fire  Insurance  Company,  Cleve- 
land, Ohio,  first  party,  and  H.  E.  Kimble,  Scranton,  Fa.,  Lycoming 
Building,  second  party."  The  same  is  signed  "The  Cleveland  Na- 
tional Fire  Insurance  Company  by  James  E.  Millikin,  General 
Manager,  H.  E.  Kimble,  second  party."  Here  was  direct  positive 
evidence  to  sustain  the  allegations  of  the  indictment,  and  there  is 
nothing  in  the  record  to  substantially  contradict  it.  Millikin  was 
only  an  agent  of  the  insurance  company  and  signed  as  such.  Kim- 
ble was  a  sort  of  subagent,  under  Millikin,  of  the  same  insurance 
company.  This  is  confirmed  not  only  by  the  written  contract  be- 
tween the  insurance  company  and  Kimble,  but  also  by  the  written 
contract  between  Millikin  and  the  insurance  company.  Therefore, 
upon  the  question  as  to  whether  there  was  evidence  of  agency,  it  is 
sufficient  to  say  that  there  was  an  abundance  of  it,  which  should 
have  called  for  the  submission  of  that  issue  to  the  jury. 

And  even  if  it  were  not  so,  the  overwhelming  weight  of  au- 
thority, common  sense  and  reason  call  for  the  application  of  the 
doctrine  known  as  estoppel  against  the  defendant.  We  too  often 
lose  sight  of  the  primary  purpose  of  criminal  statutes.  They  are 
enacted  to  protect  the  public  by  prohibiting  crime  and  punishing 
criminals.  If  a  man  is  agent  enough  to  get  possession  of  money 
for  and  in  the  name  of  his  principal,  he  is  also  agent  enough  to  be 
convicted  of  embezzlement  as  such  agent.  Wharton,  Bishop  and 
McLean  all  agree  with  this  doctrine,  and  the  same  has  been  ap- 
plied in  principal  in  several  Ohio  cases. 

State  vs.  Pohhneyer,  59  Ohio  St.,  496 :  "And  the  rule  that  one 
who  receives  money  or  any  other  thing  of  value  in  the  assumed 
exercise  of  authority  as  agent  for  another,  is  estopped  thereafter 
to  deny  such  authority,  applies  in  criminal  prosecutions  as  well  as 
in  civil  actions."    Also  State  vs.  Carter,  67  Ohio  St.,  422. 

It  matters  not  that  Kimble  may  have  been  Gross,  Jones  or 

Smith.    The  actual  relation  between  the  individual  and  company 

was  that  of  principal  and  agent.    His  nam  ehad  nothing  to  do  with 
it.    It  was  simply  his  label  for  convenient  identification. 
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It  is  claimed  also  that  the  crime  proven  by  the  state  was  lar- 
ceny and  not  embezzlement;  thatiiie  intent  to  appropriate  or  con- 
vert this  money  was  the  result  of  a  conspiracy  between  Kimble  and 
others  to  use  this  agency  as  a  mask  or  device  to  steal  the  money 
coming  into  their  hands,  and  that,  therefore,  the  intent  to  appro- 
priate, convert  or  embezzle  the  money  preceded  the  possession  of 
the  money  and  hence  could  not  have  been  embezzlement. 

It  is  sufficient  to  say,  however,  that  there  was  ample  evidence 
to  go  before  the  jury  upon  this  issue  of  fact  as  to  when  the  inten- 
tion to  appropriate  was  formed.  Like  the  question  of  agency,  the 
question  of  intent  is  purely  a  question  of  fact,  with  which  the  courts 
have  nothing  to  do  in  the  trial  of  a  criminal  cause.  Such  questions 
are  to  be  determined  by  juries.  Ordinarily  a  claim  by  the  defend- 
ant that  he  was  not  an  embezzler  but  a  thief  would  not  receive  very 
great  favor.  It  is,  however,  but  just  to  say  that  As  compared  with 
an  embezzler  a  thief  is  eminently  respectable.  An  embezzler  wins 
personal  confidence  whereby  he  obtains  property  in  trust  only  to 
betray  that  trust  and  to  play  the  part  of  traitor,  which  crime  he 
adds  to  that  of  wrongfully  appropriating  the  money. 

A  general  criminal  intent  to  convert  all  moneys  coming  into 
one's  possession  does  not  satisfy  the  demands  of  the  statute  of  em- 
bezzlement. It  must  be  an  intention  to  convert  the  identical  money 
actually  converted,  and  it  is  difficult  for  one  to  imagine  that  there 
was  any  intention  to  convert  the  money  charged  in  the  indictment 
until  the  time  at  which  the  money  came  into  the  possession  of  the 
defendant.  At  least  that  seems  the  more  probable  theory,  so  much 
so  that  any  jury  would  be  amply  warranted  upon  the  evidence  in 
the  cause  in  finding  Kimble  guilty  of  the  crime  charged. 

Courts  must  get  away  from  these  technical  tweedledees  and 
tweedledums,  especially  so  in  cases  entirely  beyond  their  jurisdic- 
tion— ^matters  upon  which  it  is  the  duty  of  the  jury  to  pass  and 
not  the  court.  Most  of  our  antiquated,  technical  precedents  had 
their  beginning  in  a  period  of  English  jurisprudence  when  more 
than  two  hundred  crimes  were  capital.  The  hardships  and  severi- 
ties of  the  law  were  such  that  it  was  as  difficult  for  an  innocent 
man  to  escape  conviction  as  it  now  is  for  a  guilty  man  to  be  con- 
victed. 

The  exceptions  are  therefore  accordingly  sustained. 

Exceptions  sustained. 

Nichols,  C.  J.,  Shauck,  Johnson,  Donahue,  Wanamaker  and 
Newman,  JJ.,  concur. 


SYLLABI 


Tuesday,  December  7,  1915. 


MOTION  DOCKET. 

• 

M46.  The  Green- Joyce  Co.  vs.  May- 
belle  El  Butler.  Motion  for  an  order 
dlrectiiig  the  court  of  appeals  of 
Franklin  county  to  certify  Its  record. 
Oremiled.' 

8947.  Ohio  C.  Barber  vs.  The  Geo. 
Rackle  ft  Sons  Co.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Summit  county  to  certify  its  rec- 
ord.   Qyerruled. 

5948.  Samuel  R.  Williams  vs.  Jeston 
Warner.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Hancock 
county  to  certify  Its  record.  Over* 
ruled. 

5949.  Jessie  Williams  vs.  Jeston 
Warner.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Hancock 
county  to  certify  its  record.  Over- 
ruled. 

8950.  Henry  W.  Bevan  vs.  Board 
of  Foreign  Missions  of  the  Presbyte- 
ria  Church  of  America.  Petition  to 
reK>pen,  set  aside  and  vacate  judgment 
entered  December  1,  1914,  and  for 
leave  to  file  briefs  for  hearing  on  the 
merits  in  cause  No.  14492  on  the  gen- 
eral docket.    Petition  dismissed. 

8955.  Wilkes  Bradley  vs.  The  State 
of  Ohio.  Motion  for  leave  to  file  a 
petition  in  error  to  the  court  of  ap- 
peals of  Morgan  county.    Overruled. 

8957.  In  the  matter  of  the  guardian- 
ship of  Charity  A.  Robinson.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Knox  county  to  certify  its 
record.    Overruled. 

8959.  City  of  Akron  vs.  The  Akron- 
Selle  Co.  Motion  by  defendant  to  ex- 
tend time  for  brief  to  January  20, 1916, 
in  cause  No.  14819  on  the  general 
docket  Motion  allowed  in  part.  Time 
extended  to  January  10,  1916. 

8960.  A.  V.  Donahey,  Auditor,  vs. 
Th«  State  ex  rel.  Harry  W.  Putnam. 
Motion  by  plaintiff  to  advance  cause 
Xo.  15061  on  the  general  docket.  Al- 
lowed, i"  ^  -^1 

8963.  William  Rltzman  vs.  Z.  B. 
Campbell  et  al.  Motion  by  plaintift  to 
advance  cause  No.  15009  on  the  gen- 
«tl  docket    Allowed. 


8965.  The  Italian-American  Realty 
Improvement  Co.  vs.  Ullrich  Richter 
et  al.  Motion  by  defendant  to  strike 
from  the  files  motion  to  certify  In 
cause  No.  14991  on  the  general  docket. 
Sustained. 

8966.  The  Italian-American  Realty 
Improvement  Co.  vs.  Ullrich  Richter 
et  al.  Motion  for  an  order  directing 
the  court  of  appeals  of  Cuyahoga  coun- 
ty to  certify  its  record.    Dismissed. 

8967.  The  State  ex  rel  Mitman  et 
al.  vs.  The  Board  of  County  Commis- 
sioners of  Greene  county.  Motion  for 
an  order  directing  the  court  of  appeals 
of  Qreene  county  to  certify  its  record. 
Allowed. 

8968.  In  Re  R.  D.  Williamson  et  al., 
as  county  commissioners  of  Greene 
county.  Motion  for  an  order  direct- 
ing the  court  of  appeals  of  Greene 
county  to  certify  its  record.    Allowed. 

14752.  The  K.  W.  Ignition  Co.  vs. 
Unit  Coil  Co.  Cuyahoga.  Judgment 
affirmed.    Opinion. 

14801.  The  Country  Home  Co.  vs. 
The  Cleveland,  Bedford  &  Geauga 
Lake  Traction  Co.  Cuyahoga.  Judg- 
ment reversed.    Opinion. 

14802.  The  Parkside  Cemetery  As- 
sociation vs.  The  Cleveland,  Bedford  & 
Geauga  Traction  Co.  Cuyahoga.  Judg- 
mentr  everaed.    Opinion. 

14830.  The  Chicago  Ornamental 
Iron  Co.  vs.  W.  L.  Rook,  Admr.  Ma- 
honing.   Judgment  affirmed.    Opinion. 

14895.  The  Cincinnati  Traction  Co. 
vs.  Eugene  Lutz.  Hamilton.  Judg- 
ment affirmed. 

14901.  Swift  &  Co.  vs.  The  Hocking 
Valley  Ry.  Co.  Cuyahoga.  Judgment 
affirmed.    Opinion. 

14946.  In  re  Contest  of  Election  of 
Fremont  Tarr:  Fremont  Tarr  vs.  Jas. 
M.  Priest.  Jefferson. .  Judgment  of  the 
court  of  appeals  reversed  and  that  of 
the  common  pleas  affirmed.  Per  cu- 
riam. 

14972.  Marlon  O.  Gratton  vs.  The 
Industrial  Commission  of  Ohio.  In 
mandamus.  Demurrer  sustained.  Per 
curiam. 

14995.  A.  G.  Daykln,  etc.,  vs.  The 
German  Hospital  Co.  et  al.  Cuyahoga. 
Dismissed  on  motion  of  plaintift  in  er- 
ror and  at  his  costs. 
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NEW  INCORPORATIONS 


Toledo  Pathephone  Company,  Toledo, 
$5000;  manufacturing  and  dealing  in 
phonographs.  Rob.  V.  Phillips,  A.  C. 
Stevenson,  F.  K.  Denny,  E.  H.  Horton, 
Sholts  M.  Douglas. 

The  Regina  Blank  Grocery  &  Provi- 
sion Company,  Akron,  grocery  business, 
$5000.  James  E.  Mourn,  Samuel  Blank, 
Jacob  Markle,  H.  A.  Sullivan,  N.  M. 
Greenberger. 

Sherman  D.  Brown  and  Son,  Colum- 
bus, $10,000;  undertaking  business. 
Joy  H.  Hunt,  Sherman  D.  Brown,  Ralph 
E.  Brown,  L.  M.  Kissinger,  Walter 
Ruine. 

Guldan  Company,  Columbus,  $10,- 
000;  manufacturing  and  dealing  in 
violins.  E.  E.  Jackson,  H.  M.  Jackson, 
Benj.  A.  Jackson,  J.  M.  Schooler,  Don- 
ald M.  Hamilton. 

Canton  Cabinet  &  Construction  Com- 
pany, Canton;  manufacturing  furniture, 
etc.,  $12,000.  Archer  H.  Carter,  Adolf 
Widmer,  EMw.  S.  Folk,  R.  Z.  Staudt,  J. 
W.  A.  Staudt. 

Akron  Double  Tread  &  Tire  Com- 
pany, Akron,  $10,000;  manufacturing 
auto  tires  and  repairing  them.  Carl 
Glover,  Chas.  Monroe,  Jos.  B.  Sieber, 
Fred  M.  Hall,  Bernard  J.  Amer. 

The  H.   W.  Rltter  Company,  Cleve- 
land,   $6000;    buying    and    dealing    in 
stocks.     H.  W.  Ritter,  J.  J.  Wemple. 
L.  S.  Connelly,  J.  P.  Kraus  and  J.  H. 
Van  Derveer. 

The  Reed  Royalty  &  Land  Company, 
Columbus.  $15,000.  H.  L.  Reed.  Clyde 
S.  Reed,  Harry  U  Reed,  Byron  E.  Reed 
and  A.  V.  Fairchild. 

The  Yellow  Taxi  Cab  Company,  To- 
ledo, $10,000.     Chas.  S.  Northup.  John 

B.  McMahon,   Geo.   W.   Ritter,    Myrtle 
Hotchkiss  and  Bruce  Swisher. 

The  Vulcan  Oil  &  Gas  Company, 
$21,000.  Jay  P.  Dawley,  E.  P.  King, 
Stephen  M.  Young,  Marie  K  Santore, 

C.  L.  Swearingen,  Cleveland. 

The  Brook  Road  Gas  Comnany, 
Cleveland,  $6500.  Edwin  C.  Clark. 
John  L.  Putz,  George  J.  Heiss,  E.  M. 
Holmes,  M.  L.  Lathers, 

The  Beta  Omega  Realty  Company, 
Columbus,  $10,000.  Geo.  W.  Right- 
mire,  L.  W.  St.  John,  C.  Franklin 
Block,  G.  R.  Hostettler,  F.  H.  Game. 

The  Fostoria  Farmers  Exchange 
Company,  $20,000,  Fostoria.  Charles 
Fraver,  Alonzo  Emerine,  John  I.  Lin- 


dower,  Andrew  Emerine  Jr.,  Ira  Cad- 
wallader,  James  Wade,  John  Drietz- 
ler. 

The  Globe  Cafe  &  Liquor  Company, 
Bellalre.  $20,000.  Chas.  L.  Klotz,  Chas. 
M.  Boyles,  Chas.  P.  Speaker,  N.  Borow- 
sky,  Wm.  Boyles. 

The  Euclid  Drug  Company,  Cleve- 
land, $2500.  Harry  Polatsek,  Law> 
rence  E.  Kohn,  John  Polatsek.  C.  L. 
Swearingen,  Joseph  H.  Dautsch. 

The  Universal  Specialty  Manufactur- 
ing Company,  Cleveland,  $10,000; 
manufacturing,  buying  and  sellins 
auto  supplies.  D.  W.  Camp  Jr.,  F.  L. 
Wilke  Jr.,  A.  E.  Bemsteen,  I.  Nnn- 
gesser,  M.  L.  Bernsteen. 

The  Lowell  Co-Operative  Company, 
Lowell,  $15,000;  conducting  Mercan- 
tile business.  Joseph  Lang,  Edward 
Schwendeman,  J.  W.  Murrey,  G.  A 
Phillips,  John  Mattem  Sr. 

The  Valley  Oil  &  Gas  Company, 
Cleveland,  $10,000.  Andrew  Heppel, 
James  Hanzal.  William  Wittlinger,  G. 
J.  Buckley,  Z.  F.  Harris. 

The  Youngstown  &  Nlles  Railway 
Company,  Youngstown,  $10,000.  James 
P.  Wilson,  U.  C.  DeFord.  Fred  J.  Heim, 
Richard  B.  Wilson,  J.  W.  Blackburn. 

The  Summitville  Oil  &  Gas  Com- 
pany, Cleveland.  $10,000.  G.  W.  Row- 
ley, M.  D.  Wagner,  D.  B.  Miller,  R. 
Kenyon,  John  A.  Elden. 

Steams-Knight  Auto  Company,  To- 
ledo, $15,000.  E.  W.  K-Burg,  L.  G. 
Gardner,  F.  H.  Ridley,  H.  E.  Collin,  H. 
W.  Minier. 

ine  Motion  Picture  Exposition  Com- 
pany, Cincinnati,  $10,000.  M.  J.  Con- 
nell,  C.  E.  Lambertson,  Theo.  W.  Mea- 
der,  Clara  A.  M.  Stannus,  Crit  Hund- 
ley. 

The  Inland  Realty  &  Investment 
Company,  Cleveland,  $10,000.  Richard 
H.  Lee,  E.  M.  Holmgren.  W.  J.  Pat- 
terson, G.  M.  Gallagher,  M.  Marquard. 

The  Hercules  Motor  Manufacturing 
Company,  Canton,  $500,000.  H.  E. 
Black,  E.  A.  Nist  J.  M.  Baer,  H.  L. 
Alexander,  I.  M.  Chandler. 

The  Burd  Construction  Company,. 
Canton,  $25,000.  L.  D.  Burd,  H.  E. 
Black,  E.  A.  Nist,  H.  L.  Alexander,  L 
M.  Chandler. 
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Aato  Dealer's  Supply  Company,  Fos- 
toiia,  $100,000.  C.  R.  Simkins,  J.  C. 
Fruth,  R.  C.  Willis,  P.  P.  Conway,  C. 
Wheland. 

The  New  Columbus  Lithograph  Com- 
pany, Columbus,  $50,000.  James  S. 
Van  Nostrand,  Wm.  S.  Rioe,  Edward 
H.  DnBois,  Edwin  Lobazln,  E.  G.  Scho- 
enfeld. 

The  Industrial  Exposition  Company, 
Dayton,  $1000.  C.  H.  Bosler,  J.  M. 
Guild,  W.  H.  Crune,  Frank  R.  Henry, 
S.  S.  King. 

The  Metal  Stamping  &  Manufactur- 
ing Company,  Cincinnati,  $10,000. 
George  F.  Dittman,  E.  A.  Dittman, 
Froome  Morris,  J.  W.  Hobing,  Little- 
ford  Hunemeyer. 

The  Progressive  Oil  Company,  Bowl- 
ing Green,  $5000.  E.  H.  Dicus,  G«o.  W. 
Cheney,  Wm.  Dunface,  E.  E.  Keef,  Floy 
Blinn. 

The  Powers  Lumber  Company,  Cin- 
cinnati. $10,000.  J.  N.  Powers,  Edward 
Ehme,  J.  E.  Devins,  Katherine  Powers, 
J.  H.  Dierkes. 

The  Tri-State  Service  Company,  To- 
ledo, $10,000:  dealing  and  selling  ma- 
chinery and  Industrial  Equipment.  W. 
J.  Biebesheimer,  Mary  Shimmin,  B.  E. 
Biebeffheimer,  J.  H.  Hadfield,  L.  Shoe- 
maker. 

The  State  Street  Realty  Company, 
Columbus,  $10,000.  O.  K.  Shimansky, 
John  E.  McCrehen,  F.  A.  Ritter,  H.  L. 
Richards  and  D.  C.  Beggs. 

The  P.  S.  and  W.  Shoe  Company, 
Akron,  $20,000.  D.  T.  Frank,  M.  B. 
Shumaker,  J.  H.  Wise,  Ed  Zinsmaster, 
M.  L.  Shumaker. 

The  Alpha  Seed  &  Grain  Company, 
$12,000.  Prank  C.  Hubbel,  Ralph  W. 
Alpha,  $12,000.  Frank  C.  Hubbel,  Ralph 
W.  Munger,  Edwin  J.  Ferguson,  Daniel 
O.  Jon€«,  Charles  L.  DarlinE:ton. 

The  Garfield  Parkslde  Realty  Com- 
pany, Cleveland,  $50,000.  Walter  C. 
Kelley,  Monroe  Curtis,  E.  P.  Schlos- 
ser.  B.  H.  Rooke,  Fred  E.  Peiffer. 

The  Concrete  Steel  Construction 
Company,  Dayton,  $5000.  Geo.  L. 
Ohmart,  Mattie  E.  Brandon,  Charles  H. 
Ohmart,  Ida  A.  Ohmart,  Jessie  O.  Mc- 
Clary. 

The  Becker  OsherowBky  Plumbing 
ft  Supply  Company.  Cleveland.  $10,- 
000.  S&m.  Becker,  Ben  Osherowsky, 
S.  Bell,  Chalm  Rutsky,  Abe  Bloch. 

The  Boldt-Low  Construction  Com- 
pany,  Cleveland,  $50,000.  John  Boldt, 
Albert  S.  Low,  R.  M.  Calfee,  M.  M. 
Feidner,  J.  O.  Fogg. 


The  Ohio  Noisless  Typewriter  Com- 
pany, Cleveland,  $10,000.  H.  A.  Wads- 
worth,  F.  M.  Dodge,  R.  H.  McQuat,  M. 
C.  Haugh,  W.  J.  Hawley. 

The  Puthey  Lumber  &  Hardware 
Company,  Shadyside,  $35,000.  Robt. 
E\ithey  Jr.,  Robt.  Futhey,  John  A.  Pu- 
they, Fred  McConn,  J.  E.  Futhey. 

The  Hahn  Construction  Company,. 
Canton,  $15,000.  H.  P.  Hahn,  R.  J. 
Hahn,  A.  B.  Correll,  J.  C.  Steiner,  C. 

B.  Gerwig. 

The  Realty  Operating  Company, 
Cleveland,  $25,000.  Edward  M.  Hark- 
ness,  Willie  H.  Desnoyers,  J.  Arthur 
Desnoyers,  Roscoe  M.  Ewing,  Damas 
Desnoyers. 

The  Ohio  Northern  Construction 
Company,  Cleveland,  $250,000.  Ralph 
S.  Herig,  Paul  G.  Herig,  E.  L.  Lansings 

C.  J.  Mimnaugh,  M.  Lansing. 

The  Croatin  Provision  Company, 
Toungstown,  $10,000;  buying  and  selU 
ing  meats  and  groceries.  John  Kla. 
rich,  M.  Pupich,  Pctar  Mikicic,  John 
Turk,  Petar  Zorak. 

The  X.  L.  N.  T.  Manufacturing  Com- 
pany, Cincinnati,  $10,000;  selling,  deal- 
ing and  manufacturing  Cleanser  for 
automobile  and  vehicles.  Harry  Buen- 
ger,  Aloysius  Kemme,  Edw.  J.  Bright, 
Walter  Schmitt,  Charles  W.  Broeman. 

The  Wadsworth  Typewriter  Ex-r 
change  Company,  Cleveland,  $10,000. 
H.  A.  Wadsworth,  H.  G.  Blandford.  C. 
DeWitt,  R.  H.  McOuat,  W.  J.  Hawley. 

The  Amrine-Coffman  Electric  Com- 
pany, Zanesville,  $20,000.  Charles  L. 
Amrine,  David  A.  Coffman,  Carl  J, 
Fischer,  Gilbert  Snyder.  John  P.  Bar- 
tholomew. O.  W.  Wendell. 

The  D.  Lindhorst  Construction  Com- 
pany,  Cleveland,  $10,000.  D.  Lind- 
horst, Edward  J.  C.  Lindhorst,  E.  A. 
Williams,  J.  A.  Smith,  J.  A.  Smith. 

The  Mercer  Garage  &  Electric  Com- 
pany, $10,000,  Zanesville.  Joseph  K. 
Mercer,  Jacob  F.  Crasley,  Elijah  Ray 
Jr.,  Elizabeth  Ray,  Ray  K.  Shipps. 

The  New  Rex  Amusement  Company, 
Steubenville,  $12,500.  William  J.  Cum, 
Harry  M.  Low,  Ralph  B.  Cohen,  Geo. 
B.  Low,  Frank  B.  McCullough. 

The  Wolverine  Building  Company, 
Toledo,  $12,500.  R.  R.  Blair,  R.  S.  Hol- 
brook,  George  D.  Palmer,  Merritt  M. 
Blair. 

The  Juliet  Gravereat  Steamship 
Company,  Mentor  Special  District, 
Lake  County,  $10,000.  W.  Lownie 
Fleming,  R.  C.  Dutton,  C.  H.  Stange,. 
Chas.  S.  Carey,  E.  B.  Wilkinson. 
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The  King's  Daughters  and  Sons' 
Summer  School  Association  Company, 
Cleveland. 

The  Frame  Realty  Company,  Cleve- 
land, $40,000.  E.  P.  Strong,  Geo.  Q. 
Keeley,  M.  A.  McCormack,  S.  I.  Pow- 
ell, P.  A.  Cook 

The  Cumberland  Dairy  &  Produce 
Company,  Cumberland,  $6000.  John  D. 
Collins,  Melancthon  Young,  Charles  T. 
Bay,  Harry  K.  Crow,  Miley  Craft,  Max- 
well B.  Williamson. 

The  DeMaine  Undertaking  Company, 
Middleport.  $10,000.  Marvin  DeMaine, 
Julia  B.  DeMain,  Julia  S.  Dawson, 
Robt.  M.  Dawson,  M.  K.  Fogelsong. 

The  Homer-Lovett  Company,  Cleve- 
land, $30,000;  manufacturing,  selling 
and  dealing  in  wearing  apparel.  W.  E. 
Homer,  Marie  E.  Homer,  Jennie  Mes- 
nar,  Emma  M.  LaMarche,  F.  J.  Lovett. 

The  Mutual  Holding  Company,  To- 
ledo, $35,000;  manufacturing  and  deal- 
ing in  articles  of  different  kinds.  John 
H.  O'Leary,  Thaddeus  S.  Powell, 
Blanche  O'Brien,  Sarah  Garvin,  Paul 
T.  Gaynor. 

The  Vendocia  Boston  Store,  Vendo- 
cia,  $20,000.  John  Alwyn  Owens, 
David  O.  Jones,  W.  D.  Bayman,  R.  W. 
Jones,  O.  F.  Beach,  Thos.  Roberts  and 
D.  B.  Jones.  Owning  and  operating 
general  merchandise  department  store. 

The  J.  &  S.  Heel  Plate  Company, 
Cleveland,  $10,000.  Carl  H.  Mueller, 
H.  Hill,  Frank  S.  Taylor,  H  .M.  O'Boyle, 
Wm.  G.  RadclifFe. 


Increases. 

Journal-Gazette  Publishing 'Company, 
Logan;  $12,000  to  $25,000. 

The  E.  H.  Sebring  China  Company, 
Sebring;  $50,000  to  $100,000. 

The  Mutual  Auto  Supply  Company, 
Cleveland;  $10,000  to  $20,000. 

The  Falls  Rivet  Company,  Kent; 
$155,000  to  $200,000. 

TheWiggim  Crushed  Stone  &  Sand 
Company,  Dayton;  $65,000  to  $200,000. 

The  E.  Kahn's  Sons  Company,  Cin- 
cinnati;  $60,000  to  $75,000. 

The  Cleveland  Electric  Machine 
Manufacturing  Company,  Cleveland ; 
$25,000  to  $50,000. 

The  Webster  Brick  Company,  Soatb 
Webster,   $100,000  to  $200,000. 

The  Home  Savings  &  Loan  Com- 
pany of  Toungstown,  Ohio,  Tonngs- 
town;   $5,000,000  to  $6,000,000. 

The  Lowe  Brothers  Company,  Day- 
ton; $354,000  to  $1,000,000. 

The  Miller  Improved  Gas  Engine 
Company,  Springfield,  $60,000  to  $150,- 
000. 

Decreases. 

The  Hampshire  Realty  Company, 
Cleveland;    $50,000  to  $25,000. 

The  Mal-Gra  Castings  Company, 
Cincinnati,  $50,000.  Thos.  P.  Green- 
how,  J.  W.  Brown,  F.  M.  Wittllnger, 
W.  B.  Fortlage,  H.  M.  McLean. 

The  Electro  Chemical  Company, 
Dayton;  $200,000  to  $55,000. 
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InTestigation  and  Suspension  Docket  No.  1 — Minimum  Weiglit  on 
Flue  Lining. 

(November  29,  1915.) 

Finding. 

By  schedules  filed  to  take  effect  at  various  dates  between  Oc- 
tober 1,  1915,  and  October  10,  1915,  respondents  proposed  an  in- 
crease in  the  car  load  minimum  weight  on  flue  lining,  moving  from 
and  to  points  within  the  state  of  Ohio,  from  35,000  pounds  to  50,000 
pounds.  Upon  protest  by  the  Robison  Clay  Products  Company  and 
the  American  Sewer  Pipe  Company,  of  Akron,  Ohio,  The  Buckeye 
Fire  Clay  Company  and  The  Evans  Clay  Manufacturing  Company, 
of  Uhrichsville,  Ohio,  and  The  Dennison  Sewer  Pipe  Company,  of 
Dennison,  Ohio,  manufacturing  flue  lining  in  Ohio,  the  schedules 
were  suspended  until  October  31,  1915,  and  later  until  November 
30, 1915. 

Flue  lining  is  a  clay  product  and  is  manufactured  into  various 
sizes  with  a  relative  variation  in  weight  with  references  to  the  cubic 
loading  space  required  for  its  transportation. 

The  evidence  submitted  discloses : 

First,  That  the  current  minimum  weight  of  35,000  pounds  has 
prevailed  for  approximately  five  years ; 

Second,  That  in  two  of  the  traffic  territories  nearest  adjacent 
to  the  territory  over  which  this  Commission  has  jurisdiction,  and 
in  which  flue  lining  is  available  for  shipment  to  Ohio  points,  the 
minimum  weight  is  in  one  case  35,000  pounds  and  in  the  other 
30,000  pounds ; 

Third,  That  there  are  certain  sizes  of  flue  lining  which  will  not 
in  general  admit  of  a  50,000  pound  loading ; 

Fourth,  That  the  average  carload  shipment  of  flue  lining  is 
more  than  7,000  pounds  in  excess  of  the  current  minimum  weight ; 

Fifth,  That  there  is  no  well  defined  commercial  demand  for  any 
particular  minimum ;  and. 

Sixth,  That  the  respondents  have  not  made  a  sufficient  i;est  of 
the  application  of  a  50,000. pound  minimum  to  enable  then  to  say 
that  it  would  be  just  and  reasonable. 
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A  computatioii  based  upon  the  tables  of  figures  introduced 
shows  that  the  tonnage  affected,  if  moved  under  a  minimum  weight 
of  50,000  pounds,  would  shield  a  17  per  cent,  increase  in  the  car  earn- 
ings of  the  respondents.  While  the  minimum  weight  under  which 
a  given  commody  must  be  transported  is  not  the  sole  determining 
factor  employed  in  fixing  rates,  it  is,  nevertheless,  an  important  ele- 
ment ;  and  it,  accordingly,  appears  that  the  proposed  establishment 
of  a  carload  minimum  weight  of  50,000  pounds  would  result  in  an 
unreasonable  increase  in  the  cost  of  shipping  flue  lining. 

From  the  same  computation  it  appears  that  the  average  load, 
as  it  has  actually  moved  under  current  tariffs,  is  approximately 
7,000  pounds  in  excess  of  the  prescribed  minimum  weight  of  33,000 
pounds,  and  that  a  minimum  weight  based  upon  the  said  average 
load  would  yield  an  increase  of  5.5  per  cent,  in  the  car  earnings. 

Upon  all  the  facts  of  record  we  find  the  respondents  have  not 
justified  the  minimum  charge  proposed  in  the  schedules  under  sus- 
pension. We  do  find,  however,  that  an  increase  should  be  allowed, 
and  that  a  just  and  reasonable  minimum  weight  on  flue  lining  in 
carloads  should  not  exceed  42,000  pounds. 

An  order  in  conformity  with  these  findings  will  be  entered. 

Order. 
At  a  General  Session  of  The  Public  Utilities  Ck)mmission  of 
Ohio,  having  its  offices  in  Columbus,  Ohio,  on  the  twenty-ninth  day 
of  November,  1915. 

Suspension  Docket  No.  1. 

It  appearing  that  by  an  order  dated  September  25th,  1915,  the 
Commission  entered  upon  an  investigation  concerning  the  proprietj' 
of  the  increases  and  the  lawfulness  of  the  regulations  and  practices 
stated  in  the  schedules  enumerated  and  described  in  said  orders, 
and  subsequently  ordered  that  the  operation  of  said  schedules  be 
suspended  until  November  30,  1915 ; 

It  further  appearing,  that  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  Commission, 
on  the  date  hereof,  has  made  and  filed  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof ;  it  is 

Ordered,  That  the  carriers  respondent  herein,  and  designated 
in  the  said  schedules,  be,  and  they  are  hereby,  notified  and  required 
to  cancel,  on  or  before  November  30, 1915,  the  regulations  and  prac- 
tices stated  in  the  said  orders  of  suspension  in  so  far  as  they  relate 
to  flue  lining  at  page  three  of  supplement  No.  5  to  Pennsylvania 
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Company  tariff  Ohio  No.  F.-617 ;  at  page  three  of  supplement  No.  5 
to  The  Pittsburgh,  Lisbon  and  Western  Railroad  Company  tariff 
Ohio  No.  340,  at  page  two  of  supplement  No.  13  to  The  Baltimore 
and  Ohio  Railroad  Company  tariff  Ohio  No.  3315;  at  page  two  of 
supplement  No.  12  to  The  Toledo  and  Ohio  Central  Railway  Com- 
pany tariff  Ohio  No.  1853  and  at  page  two  of  supplement  No.  12  to 
The  Zanesville  and  Western  Railway  Company  tariff  No.  621 ;  it  is 
further 

Ordered,  That  the  carriers  respondent  herein,  accordingly  as 
they  participate  in  the  transportation,  be,  and  they  are  hereby, 
authorized  to  establish  on  or  before  November  30,  1915,  upon  notice 
to  The  Public  Utilities  Commission  of  Ohio  and  the  general  public, 
by  not  less  than  thirty  days  filing  and  posting  in  the  manner  pre- 
scribed by  law,  and  thereafter  to  maintain  and  apply  to  the  trans- 
portation of  flue  lining,  in  carloads,  a  minimum  weight  which  shall 
not  exceed  forty-two  thousand  (42,000)  pounds. 

No.  595 — In  the  Matter  of  the  Application  of  The  Middletown  Gas 
and  Electric  Company  for  Authority  to  Issue  and  Sell  $146,500.00 
Six  Per  Cent  Preferred  Capital  Stock  for  the  Extension  and  Im- 
provement of  its  Plant  and  Facilities,  the  Extension  and  Im- 
provement of  its  Service  and  to  Reimburse  it  for  Funds  Expend- 
ed for  Said  Purposes — Prayer  Granted. 


(November  29,  1915.) 

The  Middletown  Gas  and  Electric  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  having,  on  the  thirtieth  day  of  August,  1915,  filed  its 
application  asking  for  the  consent  and  authority  of  the  commission 
to  issue  and  sell  its  six  per  cent  preferred  capital  stock  of  the 
total  par  value  of  one  hundred  and  forty-six  thousand,  five  hundred 
dollars,  the  proceeds  to  be  used  to  reimburse  its  treasury  for  the 
sum  of  eighty  thousand,  three  hundred  and  ninety-six  dollars  and 
thirty-two  cents  expended  from  income,  from  May  1,  1911,  to  June 
30,  1915,  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  plant  and  facilities,  and  the  sum  of  ten  thousand 
dollars  expended  from  income  June  1,  1914,  and  June  1,  1915,  for 
the  payment  of  bonds  which  matured  upon  said  dates;  for  the 
construction  of  further  additions,  extensions  and  improvements 
to  its  plant  and  facilities  the  cost  of  which  is  estimated  to  be 
twenty-nine  thousand  dollars,  and  to  provide  the  sum  of  five 
thousand  dollars  to  be  used  to  pay  and  retire  its  first  mortgage 
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bond  of  the  principal  sum  of  five  thousand  dollars  which  matures, 
pursuant  to  the  terms  and  conditions  of  said  mortgage,  on  the  first 
day  of  June,  1916;  and  the  time  for  hearing  said  matter  having 
been  fixed  for  Monday,  September  20,  1915,  at  one-thirty  o'clock 
p.  m.,  and  due  notice  of  the  time  and  place  of  said  hearing  having 
been  given,  and  having  been  heard  on  said  day  and  the  further  con- 
sideration thereof  continued  from  day  to  day,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits  and  being  fully  advised  in  the  premises, 
and  it  appearing  that  the  proceeds  of  said  preferred  capital  stock 
are  to  be  used  for  the  reimbursement  of  applicant's  treasury  for 
moneys  heretofore,  between  the  dates  May  1,  1911,  and  June  1, 
1915,  actually  expended  from  income  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  applicant's  plant  and  fa- 
cilities, and  the  payment  and  discharge  of  a  portion  of  its  funded 
indebtedness,  the  commission  is  satisfied  that  so  much  of  the  prayer 
sions  and  improvements  to  applicant's  plant  and  facilities  and  for 
the  payment  and  discharge  of  an  additional  amount  of  its  fundea 
indebtedness,  the  commission  is  atisfied  that  so  much  of  the  prayer 
of  said  applicatj^on  as  asks  its  consent  and  authority  for  the  issue 
of  said  preferred  capital  stock  of  the  par  value  of  one  hundred  and 
forty-three  thousand,  seven  hundred  dollars  should  be  granted. 
It  is,  therefore. 

Ordered,  That  said  The  Middletown  Gas  and  Electric  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  preferred  capital 
stock,  bearing  dividends,  in  preference  to  all  other  stockholders,  at 
the  rate  of  six  per  centum  per  annum,  payable  quarterly,  of  the 
total  par  value  of  one  hundred  and  forty-three  thousand,  seven 
hundred  dollars  ($143,700.00),  and  that  said  capital  stock  be  sold 
for  the  highest  price  obtainable  but  for  not  less  than  eighty-five 
(85)  per  centum  of  the  par  value  thereof,  it  being  the  opinion  and 
finding  of  the  commission  that  the  money  to  be  secured  by  the  issue 
of  said  capital  stock  is  reasonably  required  for  the  proper  purposes 
of  said  corporation.     It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be,  by  said  The  Middletown  Gas  and  Electric  Ck)mpany, 
devoted  to  and  used  for  the  following  purposes,  and  no  others, 
to-wit : 

$80,395.00  to  be  used  for  the  reimbursement  of  its  treas- 
ury for  an  equal  amount  of  the  sum  of  $80,396.32  expended 
from  income  between  the  dates  May  first,  1911,  and  June 
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thirtieth,  1915,  for  the  construction  of  additions,  extensions 
and  improvements  to  its  plant  and  facilities,  as  more  fully  set 
out  in  the  detailed  statement,  Exhibit  A,  attached  to  the  ap- 
plication herein  and  made  a  part  hereof  by  reference. 

$29,000.00  to  be  used  for  the  construction  of  the  additions, 
extensions  and  improvements  set  out  in  the  detailed  estimate. 
Exhibit  C,  attached  to  the  application  herein  and  made  a  part 
hereof  by  reference, 

$8,500.00  with  the  sum  of  $1,500.00,  which  said  The  Mid- 
dletown  Gas  and  Electric  Company  hereby  is  ordered  and  di- 
rected to  take  from  income  and  use  for  said  purpose,  to  be  used 
for  the  reimbursement  of  its  treasury  for  the  sum  of  $10,000 
expended  from  income  for  the  payment  and  discharge  of  its 
said  bonded  indebtedness  of  such  principal  sum,  which  ma- 
tured June  first,  1914,  and  June  first,  1915. 

$4,250.00,  with  the  sum  of  $750.00,  which  said  The  Mid- 
dletown  Gas  and  Electric  Company  hereby  is  ordered  and  di- 
rected to  take  from  income  and  use  for  said  purpose,  be  used 
to  pay  and  discharge  applicant's  bonded  indebtedness  of  the 
principal  sum  of  $5,000.00,  which  matures  on  the  first  day  of 
June,  1916. 

It  is  further 

Ordered,  That  the  capitalization  or  funding  of  said  sum  of 
two  thousand,  two  hundred  and  fifty  dollars  ($2,250.00)  so  taken 
from  applicant's  income  for  the  reimbursement  for  moneys  ex- 
pended for  the  payment  and  discharge  of  matured  bonded  indebt- 
edness and  to  provide  funds  to  pay  and  discharge  maturing  bonded 
indebtedness,  be  and  it  hereby  is  forbidden.    It  is  further 

Ordered,  That  said  The  Middletown  Gas  and  Electric  Company 
make  verified  report  to  this  commission,  as  follows:  Upon  the 
issue  of  said  capital  stock,  or  any  part  thereof,  the  fact  of  such 
issue,  the  terms  and  conditions  of  sale  and  the  amounts  realized 
therefrom,  which  shall  be  the  highest  price  obtainable  but  not  less 
than  eighty-five  (85)  per  centum  of  the  par  value  thereof;  on  or 
before  the  fifteenth  day  of  January,  1916,  for  the  period  ending 
December  31,  1915,  and  thereafter  at  quarterly  intervals,  the  dis^ 
position  and  use  of  the  proceeds  of  said  capital  stock,  setting  forth 
in  reasonable  detail  the  purposes  for  which  such  proceeds  have 
been  expended,  and  of  the  use,  from  income  of  said  sum  of  two 
thousand,  two  hundred  and  fifty  dollars  as  hereinbefore  directed 
and  provided ;  such  reports  to  be  made  until  all  the  terms  and  con- 
ditions of  this  order  have  been  fully  complied  with.     It  ia  further 

Ordered,  That  the  consent  and  authority  of  the  commission 
for  the  issue,  by  said  company,  of  said  preferred  capital  stock  of 
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the  further  sum  of  two  thousand,  eight  hundred  dollars  ($2,800.00) 
be  and  it  hereby  is  withheld,  and  that  said  application,  insofar  as  it 
asks  such  consent  and  authority,  be  and  it  hereby  is  dismissed. 

No.  608 — ^The  Ohio  Electric  Railway  Comiiany,  Complainant,  Ter- 
sos  Judson  Harmon  and  Rofns  B.  Smith,  Receivers  of  The  Cin- 
cinnati, Hamilton  and  Dayton  Railway  Company,  and  the 
Tool  Works  Company,  Defmdants — Order  Modified. 


(November  30,  1915.) 

This  day  this  matter  came  on  for  further  consideration  upon 

those  parts  of  the  order,  made  and  entered  herein  on  the  sixteenth 

day  of  November,  1915,  reading  ^  follows,  to-wit: 

3.  The  foregoing  order  shall  become  effective  on  and 
after  November  thirtieth,  1915,  and  prior  to  such  date  the 
plaintiff,  The  Ohio  Electric  Railway  Company,  shall  at  its  own 
expense  install,  and  thereafter  maintain,  a  legible  sign  at  each 
of  said  crossings,  cont^ning  the  following  inscription: 

"  'Electric  cars  not  required  to  stop  or  flag.  Steam  rail- 
road crews  shall  stop  and  flag.  By  order  Public  Utilities 
Commission.' ''  and 

5.  The  foregoing  order  shall  become  effective  on  and 
after  November  thirtieth,  1915,  and  prior  to  such  date  the 
plaintiff,  The  Ohio  Electric  Railway  Company,  shall,  at  its  own 
expense,  install,  and  thereafter  maintain,  a  legible  sign  at  each 
of  said  crossings,  containing  the  following  inscription: 

*  "Electric  cars  not  required  to  stop  or  flag.  Steam  rail- 
road crews  shall  stop  and  flag.  By  order  Public  Utilities 
Commission..' " 

and  the  commission,  being  fully  advised  in  the  premises,  it  is,  there- 
fore, 

Ordered,  That  the  order,  made  and  entered  herein  on  the  six- 
teenth day  of  November,  1915,  be,  and  it  hereby  is  modified  and 
amended  so  that  said  divisions  three  and  five  aforesaid,  each  read 
as  follows,  to-wit: 

The  foregoing  order  shall  become  effective  on  and 
after  November  thirtieth,  1915,  and  prior  to  such  date  the 
plaintiff.  The  Ohio  Electric  Railway  Company,  shall,  at  its  own 
expense,  install,  and  thereafter  maintain,  a  legible  sign  at  each 
of  said  crossings,  containing  the  following  inscription : 

"  'Electric  cars  not  required  to  stop  or  flag,  but  must  not 

exceed  ten  miles  per  hour  over  crossings.    Steam  railroad 

crews  shall  stop  and  flag.' " 
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No.  678— In  the  Matter  of  the  Petition  of  The  Billiard  Light  and 
Power  Company,  a  Corporation,  to  Issue  $10,000.00  Capital  Stock 
— ^Prayer  Granted. 


(December  6,  1915.) 

The  Hilliard  Light  and  Power  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  having,  on  the  twenty-second  day  of  November,  1915, 
filed  its  appUcation  asking  for  the  consent  and  authority  of  the 
commission  for  the  issue  of  its  common  capital  stock  of  the  total 
par  value  of  ten  thousand  dollars,  nine  thousand  dollars,  par  value, 
thereof  to  be  transferred  and  delivered  in  full  and  final  payment 
for  the  property,  the  purchase  and  acquisition  of  which,  by  appli- 
cant, was  consented  to  and  authorized  by  order,  duly  made  and 
entered  in  the  proceeding  entitled,  "In  the  matter  of  the  joint  ap- 
plication of  LeRoy  Dobyns  and  The  Hilliard  Light  and  Power  Com- 
pany covering  sale  of  electric  light  plant  at  Hilliard,  Ohio,"  and 
numbered  No.  677,  and  the  proceeds  of  one  thousand  dollars,  par 
value,  of  said  stock  to  be  used  for  the  payment  of  incorporation 
fees,  for  corporate  record  book,  seal  and  certificates  of  stock,  at- 
torney fees  and  for  the  construction,  completion,  extension  and 
improvement  of  applicant's  plant  and  faciUties;  and  the  time  for 
hearing  said  matter  having  been  fixed  for  Friday,  December  3, 
1915,  at  two-thirty  o'clock  p.  m.,  and  due  notice  of  the  time  and 
place  of  said  hearing  having  been  given,  and  having  been  heard 
on  said  day  and  the  further  consideration  thereof  continued  from 
day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits,  and  being  fully  advised  in  the  premises, 
and  it  appearing  that  said  capital  stock  and  the  proceeds  of  a 
portion  thereof  are  to  be  used  for  the  payment  of  the  considera- 
tion for  property  to  be  used  and  useful  for  the  prosecution  of  ap- 
plicant's corporate  purposes,  the  payment  of  its  lawful  obligations, 
and  for  the  construction,  completion,  extension  and  improvement 
of  its  plant  and  facilities,  the  commission  is  satisfied  that  the  pray- 
er of  said  application  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  HilUard  Light  and  Power  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  ten  thousand  dollars  ($10,000.00),  and 
that  one  thousand  dollars  ($1,000.00)  thereof  be  sold  for  the  high- 
est price  obtainable,  but  for  not  less  than  the  par  value  thereof, 
it  being  the  opinion  and  finding  of  the  commission  that  the  issue 
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of  all  of  said  capital  stock  and  the  money  to  be  secured  by  the  sale 
of  a  portion  thereof,  are  reasonably  required  for  the  proper  pur- 
poses of  said  corporation.    It  is  further 

Ordered,  That  said  capital  stock,  or  the  proceeds  thereof,  be, 
by  said  The  Hilliard  Light  and  Power  Company,  devoted  to  and 
used  for  the  following  purposes,  and  no  other,  to-wit ; 

Nine  thousand  dollars,  par  value,  of  said  stock  to  be  trans- 
ferred and  delivered  in  full  and  final  payment  for  the  property, 
the  purchase  and  acquisition  of  which  by  applicant,  was  consented 
to  and  authorized  by  order  in  said  proceeding  Number  677,  entitled 
as  aforesaid. 

The  proceeds  arising  from  the  sale  of  one  thousand  dollars, 
par  value,  of  said  capital  stock  to  be  used  for  the  payment  of  appli- 
cant's incorporation  and  attorney  fees,  corporate  record  book,  seal 
and  certificates  of  stock,  and  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  plant  and  facilities.     It  is  further 

Ordered,  That  said  The  Hilliard  Light  and  Power  Company 
make  verified  report  to  this  commission  of  the  issue  and  disposi- 
tion of  said  capital  stock,  and,  at  quarterly  intervals  within  fifteen 
days  after  the  close  of  each  calendar  quarter,  of  the  expenditure 
of  the  proceeds  of  said  portion  of  said  capital  stock,  pursuant  to 
the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  a  portion  of  said  capital  stock  herein 
is  authorized  to  be  issued,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  any  thing  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service  by 
said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 

No.  665— In  the  Matter  of  the  Application  of  The  Eaton  Lighting 
Company  of  Eaton,  Ohio,  to  Issue  $18,000.00  of  Seven  Per  Cent 
Preferred  Stock  for  the  Purpose  of  Taking  up  $18,000.00  of 
Bonds  Now  Coming  Due. — ^Prayer  Granted. 


(December  6,  1915.) 

The  Eaton  Lighting  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio, 
having,  on  the  eleventh  day  of  November,  1915,  filed  its*  application 
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asking  for  the  consent  and  authority  of  the  commission  to  isi^ue  its 
seven  per  cent  preferred  capital  stock  of  the  total  par  valile  of 
eifirhteen  thousand  dollars,  sixteen  thousand  dollars,  par  Value, 
thereof  to  be  exchanged  even,  or  sold  and  the  proceeds  used  to 
pay  and  discharge  applicant's  outstanding  six  per  cent  bonds  of 
the  principal  sum  of  sixteen  thousand  dollars,  and  the  proceeds 
from  the  sale  of  two  thousand  dollars,  par  value  of  said  capital 
stock  to  be  used  to  reimburse  applicant's  treasury  for  the  sum 
of  two  thousand  dollars  expended  from  earnings  to  pay  and  dis^ 
charge  bonds  of  siich  principal  sum  which  have  matured ;  and  the 
time  for  hearing  said  matter  having  been  fixed  for  Friday,  Decem- 
ber 3,  1915,  at  two  o'clock  p.  m.,  and  due  notice  of  the  time  and 
place  of  said  hearing  having  been  given  and  having  been  heard  on 
said  day  and  the  further  consideration  thereof  continued  from 
day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits,  and  being  fully  advised  in  the  premises, 
and  it  appearing  that  said  capital  stock  is  to  be  issued  for  the  pur- 
poses of  pajdng  and  discharging  applicant's  outstanding  bonded 
indebtedness  and  to  reimburse  its  income  for  moneys  exended 
therefrom  for  the  payment  of  the  balance  of  said  bonded  indebt- 
dness  which  has  previously  matured,  the  commission  is  satisfied 
that  the  prayer  of  isaid  application  should  be  granted.  It  is,  there- 
fore. 

Ordered,  That  said  The  Eaton  Lighting  Company  be,  and  it 
hereby  is  authorized  to  issue  its  seven  per  cent  preferred  capital 
stock  of  the  total  par  value  of  eighteen  thousand  dollars  ($18,- 
OOO.OO),  and  that  so  much  thereof  as  it  may  be  necessary  to  sell, 
be  sold  for  the  highest  price  obtainable,  but  for  not  less  than  the 
par  value  thereof,  it  being  the  opinion  and  finding  of  the  commis- 
sion that  the  issue  of  all  of  said  capital  stock,  and  the  money  to 
be  secured  by  the  sale  of  a  portion  thereof,  are  reasonably  required 
for  the  proper  purposes  of  said  corporation.    It  is  further 

Obdered,  That  said  capital  stock,  or  the  proceeds  arising  from 
the  sale  thereof,  be,  by  said  The  Eaton  Lighting  Company,  devoted 
to  and  used  for  the  following  purposes,  and  no  other,  to-wit :  the 
exchange  even  for,  or  the  payment  and  discharge,  at  par,  of  appli- 
cant's outstanding  six  per  cent  bonds  of  the  principal  sum  of  six- 
teen thousand  dollars  and  the  reimbursement  of  applicant's  treas- 
ury for  the  sum  of  two  thousand  dollars  heretofore  expended  from 
income  for  the  payment  of  such  principal  sum  of  applicant's  bond 
which  matured.    It  is  further 
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Obdered,  That  applicant,  forthwith  upon  the  pajnnent  and  dis- 
charge of  said  outstanding  bonds,  cancel  and  destroy  the  same. 
It  is  further 

Obdered,  That  said  The  Eaton  Lighting  Company  make  veri- 
fied report  of  the  issue  and  disposition  of  said  capital  stock  pur- 
suant to  the  terms  and  conditions  of  this  order,  and  of  the  can- 
cellation and  destruction  of  its  said  bonds. 

* 

No.  691 — ^In  the  Matter  of  the  Applicatton  of  The  Baltimore  and 
Ohio  Railroad  Company  for  an  Order  Aathorizing  Such  Corpoia- 
ti<m  to  Issae  Bonds— Prayer  Granted. 


(December  6,  1915.) 

This  day  this  proceeding,  having  been  duly  assigned  by  the 
commission  for  hearing  at  this  time,  due  notice  of  which  has  been 
given,  came  on  to  be  heard  upon  the  application  of  the  petitioner. 
The  Baltimore  and  Ohio  Railroad  Company,  filed  herein  on  the  first 
day  of  December,  1915,  prasring  for  the  consent  and  authority  of 
this  commission  to  the  issue  and  sale  of  sixty  million  ($60,000,000) 
dollars  of  its  refunding  and  general  mortgage  bonds,  series  A,  to  be 
dated  December  1,  1915,  to  bear  interest  at  the  rate  of  five  p>er 
centum  per  annum,  payable  semi-annually,  to  mature  December  1, 
1995,  and  to  be  redeemable  on  or  after  June  1,  1925,  at  a  premium 
of  five  per  cent,  and  to  be  secured  by  the  petitioner's  refunding 
and  general  mortgage  to  the  Central  Trust  Company  of  New  York 
and  James  M.  Wallace,  of  New  York  City,  trustees,  conveying  to 
said  trustees  all  of  the  railroads  directly  owned  by  the  petitioner 
in  the  states  of  Maryland,  West  Virginia  and  Ohio,  and  pledging 
with  and  assigning  to  said  trustees  the  stocks  and  bonds  of  certain 
subsidiary  companies  owning  railroads  comprising  the  petitioner's 
system  of  railroads  extending  through  the  states  of  Pennsylvania, 
Delaware,  Maryland,  District  of  Columbia,  Virginia,  West  Virginia, 
Ohio,  Indiana  and  Illinois,  and  also  of  certain  railroad  companies  in 
the  states  of  New  York  and  New  Jersey,  said  bonds  to  be  issued  for 
the  purposes  set  forth  in  said  petition,  and  upon  the  evidence,  and 
the  conmiission  having  examined  such  witnesses,  books,  papers, 
account  and  reports,  and  having  made  such  inquiries  and  investi- 
gations as,  by  it,  deemed  proper  and  necessary. 

The  commission  finds,  that  the  petitioner,  The  Baltimore  and 
Ohio  Railroad  Company,  is  a  corporation  duly  incorporated,  organ- 
ized and  existing  under  the  laws  of  the  state  of  Maryland,  and 
owns,  controls  and  operates  railroads  extending  through  the  states 
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of  Maryland,  West  Virs^inia  and  Ohio  and  other  states ;  that  part 
of  the  proceeds  of  said  issue  and  sale  of  said  bonds  are  reasonably 
required  for  the  acquisition  of  property,  for  the  construction,  com- 
pletion, extension  or  improvement  of  the  petitioner's  facilities, 
for  the  improvement  or  maintenance  of  its  service,  for  the  dis- 
charge or  lawful  refunding  of  its  obligations,  and  for  the  reim- 
bursement of  moneys  actually  expended  from  income  and  other 
moneys  in  the  treasury  of  petitioner  not  secured  from  the  issue 
of  stocks,  bonds,  notes,  or  other  evidences  of  indebtedness  of  the 
petitioner;  that  the  best  price  obtainable  for  said  bonds  is  ninety- 
seven  (97)  per  centum  of  the  face  amount  thereof  and  accrued 
interest  to  date  of  payment;  and  further  finds  that  the  consent 
and  authority  to  the  issue  and  sale  by  the  petitioner  of  said  bonds 
for  the  purposes  aforesaid  have  been  duly  given  by  the  Public  Serv- 
ice Commission  of  the  state  of  Maryland,  and  that  such  consent  and 
authority  should  be  given  by  this  commission. 
It  is,  therefore,  ordered : 

1.  That  the  petitioner,  The  Baltimore  and  Ohio  Railroad  Com- 
pany, be  and  it  is  hereby  authorized  to  issue  its  refunding  and 
general  mortgage  bonds,  series  A,  not  to  exceed  sixty  million 
($60,000,000.00)  dollars,  to  be  dated  December  1,  1915,  to  bear  in- 
terest at  five  per  centum  per  annum,  payable  semi-annually,  to 
mature  December  1,  1995,  and  to  be  redeemable  on  or  after  June 
1, 1925,  at  a  premium  of  five  per  centum,  and  to  be  secured  by  the 
petitioner's  refunding  and  general  mortgage  as  hereinbefore  stated, 
and  to  sell  said  bonds  at  the  net  price  of  ninety-seven  (97)  per 
cent  of  the  face  amount  thereof  and  accrued  interest  to  date  of 
payment,  and  the  proceeds  of  said  bonds  shall  be  applied  to  the 
purposes  stated  in  said  petition. 

2.  That  the  petitioner.  The  Baltimore  and  Ohio  Railway  Com- 
pany, shall,  as  of  June  30,  1916,  and  for  each  and  every  period  of 
six  months  thereafter,  make  verified  reports  to  this  commission 
of  the  disposition  and  use  made  of  the  proceeds  of  said  bonds,  set- 
ting forth,  in  reasonable  detail,  the  purposes  to  which  the  proceeds 
have  been  devoted  in  accordance  with  the  terms  of  this  order,  and 
such  reports  shall  be  made  within  sixty  days  after  the  close  of 
each  such  period  until  all  the  proceeds  of  such  bonds  shall  have 
been  expended  in  accordance  with  the  terms  of  this  order. 
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No.  434 — ^William  A.  Shafer,  Complainant^  versus  The  Cincinnaii 
and  Suburban  Bell  Telephone  Company  and  The  Hamilton  Home 
Telephone  Company,  Defendants — Rehearing  Dmied* 


(December  4,  1915.) 

This  proceeding  came  on  this  day  for  consideration  upon  the 
application  of  the  complainant,  filed  this  day,  for  a  rehearing  of 
this  proceeding  in  respect  to  the  matters  determined  in  said  pro- 
ceeding and  specified  in  said  aplication,  and  upon  the  gounds  for 
rehearing  specifically  set  forth  by  complainant  in  said  application, 
and  the  commission  being  fully  advised  in  the  premises  finds  that 
sufficient  reason  for  such  rehearing  has  not  been  made  to  appear. 
It  is,  therefore. 

Ordered,  That  said  application  for  rehearing  be,  and  the  same 
hereby  is  denied.  To  which  order  complainant  excepts,  and  his 
exceptions  are  noted  of  record. 

CALENDAR 

December  20 — 

1:30  p.  m. — Joint  application  of  Williams  County  Telephone  Company  and 

Blakeslee  Mutual  Telephone  Company,  to  buy  and  sell  property. 
Joint  application  of  Williams  County  Telephone  Company  and  Montpelier 

Telephone  Company,  to  buy  and  sell  property. 
Application  of  Williams  Telephone  Company,  to  issue  $25,000  stock. 

December  21 — 

1:30  p.  m. — ^Appea]    of  Dayton  Gas  Company. 

December  22 — 

9:00  a.  m. — Cincinnati  and  Suburban  Bell  Telephone  Company  vs.  Ohio 
Postal  Telegraph-Cable  Company. 


ATTORNEY  GENERAL 


Insurance  Money  Received  by  a  County  on  Account  of  the  De- 
stnicti<m  of  an  Infirmary  by  a  Fire  May  be  Placed  in  Any  Fund 
of  the  County  to  be  Determined  by  the  County  Commissioners, 
and  May  be  Expended  in  the  Construction  of  a  New  Infirmary* 
—Section  2436,  General  Code,  Repeals  by  Implication  Section 
14585,  Appendix  to  the  General  Code,  and  County  Commission- 
ers Cannot  Borrow  or  Expend  in  Excess  of  $50,000.00  for  Re- 
boUding  an  Infirmary  or  Court  House  Destroyed  by  Fire,  With- 
out a  Vote  of  the  Electors. — ^A  Building  Commission  Must  be 
Appointed  as  Required  by  Section  2333,  General  Code,  in  Re- 
building an  Infirmary  Destroyed  by  Fire  Which  is  to  Cost  in 
Excess  of  $25,000.— County  Commissioners  May  Construct  a 
Temporary  Building  While  Rebuilding  an  Infirmary  Destroyed 
by  Fire. — County  Commissioners  May  Construct  Under  Pro- 
visions of  Sections  14848,  et  seq..  General  Code,  a  Memorial 
Building  Costing  $10,000.00  Without  Appointing  a  Building 
Commission.  Where  a  County  Owns  the  Real  Estate  Upon 
Which  it  Desires  to  Construct  a  Memorial  Building  the  Notice 
Required  by  Section  2444,  General  Code,  as  Amended  in  106  Ohio 
Laws,  423,  Must  be  Given. 


No.  1058— (Opinion  Dated  November  30,  1915.) 

Hon.  Dean  E.  Stanley,  Prosecuting  Attorney,  Lebanon,  Ohio. 

Dear  Sir:     I  have  your  letter  of  November  20,  1915,  con- 
taining the  following  statement  and  inquiries : 

*The  county  infirmary  of  Warren  county,  located  at  Le- 
banon, Ohio,  was  destroyed  by  fire  on  the  second  day  of  No- 
vember, 1915,  and  the  commissioners  of  the  county  contem- 
plate rebuilding  the  same.  They  will  probably  have  about 
$20,000.00  of  insurance  fro  mthe  old  building  and  we  desire 
to  submit  to  you  the  following  questions : 

"First :  Into  what  fund  should  the  insurance  money  col- 
lected from  the  company  be  paid  and  may  it  be  expended  from 
that  fund  in  the  construction  of  the  new  building? 

"Second :  Election  2333  et  seq.  provides  the  general  rules 
for  the  construction  of  county  buildings.  Section  2436  pro- 
vides that  the  commissioners  may  borrow  not  to  exceed  $50,- 
000.00  without  a  vote  of  the  people,  for  the  purpose  of  rebuild- 
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ing  an  infirmary  which  has  been  destroyed  by  fire  or  other  casu- 
alty. Section  14585  of  the  General  Code  provides  for  the  is- 
suance of  $90,000.00  of  bonds  for  the  construction  of  an  in- 
tirmary  destroyed  by  fire. 

"I  note  also  that  at  page  1261  of  the  annual  report  of  the 
attorney  general  lor  1913,  your  office  construed  Sections  2333 
and  24i56.     We  desire  to  inquire: 

"First :  What  amount  of  money  may  be  borrowed  by  the 
commissioners  for  the  erection  of  the  building  without  a  vote 
being  taken? 

"Second:  What  amount  may  be  expended  by  them  with- 
out such  vote,  that  is,  including  the  amount  received  from 
the  insurance? 

"Third:  Must  a  building  commission  be  appointed,  as 
provided  in  Section  2333,  for  the  construction  of  this  build- 
•      ing? 

"Fourth:  Can  the  commissioners  erect  a  temporary 
building  to  accommodate  the  patients  until  a  permanent  build- 
ing can  be  built  ? 

"The  commissioners  of  this  county  desire  to  construct  a 
memorial  structure  under  Section  14849,  14849-1  and  14849-2, 
as  amended  in  106  O.  L.,  page  456. 

"First:  Is  it  necessary  in  the  building  of  this  structure 
that  a  building  commission  be  appointed  ? 

"Second:  Is  it  necessary  to  give  notice  of  intention  to 
build,  under  Section  2444,  as  amended  in  106  O.  L.,  page  423, 
the  land  upon  which  it  is  proposed  to  build  this  memorial  struc- 
ture being  a  lot  of  land  dedicated  for  the  use  of  the  public" 

"Is  the  Little  Miami  river  in  its  course  through  Warren 
county,  Ohio,  legally  deemed  a  navigable  stream?" 

In  addition  to  the  facts  stated  in  your  letter  I  have  learned 
from  you  through  other  sources  that  the  infirmary  which  your 
county  commissioners  contemplate  building  will  probably  cost 
$70,000.00.  From  this  fact  it  appears  that  if  the  amount  of  money 
which  your  county  commissioners  may  expend  without  a  vote  is 
limited  to  $50,000.00  and  that  amount  may  be  expended  independ- 
ent of  the  insurance  money  you  may  receive,  no  vote  will  be  neces- 
sary to  approve  said  expenditure.  Upon  the  other  hand,  however, 
if  the  insurance  money  may  be  considered  as  a  part  of  the  entire 
amount  to  be  expended,  under  the  statute  requiring  a  vote,  it  will 
be  necessary  to  submit  the  proposition  to  your  voters. 

I  also  learn  in  connection  with  your  inquiries  regarding  the 
construction  of  a  memorial  structure  that  your  commissioners  pro- 
pose to  erect  such  structure  upon  land  now  dedicated  to  and  owned 
by  the  county  and  that  the  cost  of  such  structure  will  not  exceed 
$10,000.00. 
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With  the  foregoing  additional  facts  in  mind  I  will  now  address 
myself  to  your  inquiries. 

Referring  to  your  first  question,  which  is  in  reference  to  the 
disposition  to  be  made  of  the  insurance  money  received  from  the 
old  building,  it  may  be  said  that  while  it  is  probable  the  purpose  of 
the  insurance  upon  the  old  infirmary  was  to  provide  a  fund  for  re- 
buUding  in  the  event  it  was  destroyed  by  fire,  yet  that  fact  cannot 
now  fix  the  legal  status  of  the  money  received  under  such  contract. 
In  other  words,  it  may  be  said  that  the  insurance  money  in  ques- 
tion may  not  now  legally  belong  to  any  fund.  Had  it  been  withdrawn 
from  any  fund  of  the  county  heretofore  it  should  now  be  returned 
to  that  particular  fund,  but  never  having  been  withdrawn  from 
any  fund  of  the  county,  it  is  money  which  never  was  in  the  county 
treasury  and  therefore  may  not  be  used  for  any  particular  purpose 
until  that  purpose  be  determined  by  some  competent  authority. 
State  vs.  Allen,  86  0.  S.,  244.  The  authority  which  may  determine 
its  use  is  the  board  of  county  commissioners  who  should  direct 
into  what  fund  this  money  may  be  placed,  and  when  such  direction 
is  made  to  the  county  auditor,  it  thereupon  becomes  his  duty, 
under  Section  2567  G.  C,  to  certify  into  said  fund  and  charge  the 
treasurer  accordingly.    State  vs.  Allen,  supra. 

Answering  your  first  question,  therefore,  specifically,  the  in- 
surance money  to  which  you  refer  in  your  letter  may  be  placed  in 
any  fund  of  the  county  to  be  determined  by  the  board  of  county 
commissioners,  which  fund  may  be  the  building  fund  for  the  con- 
struction of  your  new  infirmary. 

Your  second  inquiry  involves  a  consideration  of  Section  2436 
G.  C,  and  Section  14585  as  found  in  the  appendix  to  the  General 
Code. 

Section  2436  G.  C.,  in  so  far  as  its  provisions  may  affect  the 

question  here  under  consideration,  provides  as  follows: 

"For  the  purpose  of  rebuilding  an  infirmary,  or  court 
house,  destroyed  by  fire  or  other  casualty,  the  commissioners 
of  a  county  may  appropriate  money,  levy  tax,  issue  and  sell 
the  bonds  of  such  county  in  anticipation  thereof,  in  an  amount 
not  to  exceed  fifty  thousand  dollars,  without  first  submitting 
to  the  voters  of  said  county,  the  question  of  rebuilding  such 
infirmary  or  court  house,  appropriating  such  money,  levying 
such  tax  and  issuing  and  selling  such  bonds." 

This  section  was  first  enacted  March  3,  1904,  and  is  found  in 
Vol.  97  O.  L.,  page  33.  After  its  enactment  it  appeared  in  the 
Revised  Statutes  as  Section  871-1.    As  first  enacted  it  limited  the 
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amount  to  be  expended  without  a  vote  to  $50,000.00,  and  its  pro- 
visions were  limited  to  the  rebuilding  only  of  a  county  infirmary 
destroyed  by  fire  or  other  casualty. 

It  was  first  amended  March  31,  1906,  98  0.  L.,  page  187.  The 
amendment  made  at  this  time  added  a  provision  making  the  pro- 
visions of  the  law  applicable  to  a  county  infirmary  condemned  as 
unsafe'  and  uninhabitable  by  the  chief  inspector  of  workshops  and 
factories. 

The  next  amendment  to  this  section  is  found  in  Vol.  99  O.  L., 
138,  which  amendment  was  passed  April  21,  1908,  and  which  is 
now  incorporated  into  Section  14585,  as  found  in  the  appendix  to 
the  General  Code,  which  is  the  section  referred  to  in  your  letter  as 
providing  for  the  issuing  of  bonds  to  the  amount  of  $90,000.00  for 
the  construction  of  an  infirmary  destroyed  by  fire. 

This  section  as  amended  at  that  time  was  in  the  precise  form 
it  is  now  found  in  said  Section  14585  of  the  appendix  to  the  Gen- 
eral Code. 

From  the  foregoing  facts  it  clearly  appears  that  at  the  time 
of  the  codification  in  1910  the  law  as  amended  April  21, 1908,  fixing 
the  amount  at  $90,000.00,  was  the  controlling  law  of  the  state  on 
the  matters  therein  specified  and  contained.  It  seems,  however, 
that  this  amendment  of  April  21,  1908,  escaped  the  attention  of  the 
codifying  commission  with  the  result  that  the  amendment  of 
March  31,  1906,  98  0.  L.,  187,  supra,  was  carried  into  the  Gen- 
eral Code  as  Section  2436  thereof  (see  General  Code  of  Ohio,  1910), 
and  being  adopted  by  the  general  assembly  as  a  section  of  said 
code  must  be  held  to  repeal  by  implication  at  least  the  amendment 
of  April  21,  1908.  However,  the  repeal  of  this  last  amendment  is 
further  emphasized  and  conclusively  determined  gy  the  last  amend- 
ment of  April  28,  1910,  101  O.  L.,  135,  which  amendment  was  in 
the  form  of  the  law  as  it  now  appears  in  Section  2436. 

In  view  of  these  facts  I  am  clearly  of  the  opinion  that  the 
provisions  of  Section  2436,  supra,  fixing  the  amount  at  $50,000.00, 
must  control.  It  may  not  be  urged  to  impeach  this  conclusion  that 
the  amendment  of  April  21,  1908,  which  was  subsequently  found 
by  the  commission,  employed  by  the  attorney  general  to  prepare 
an  appendix  and  was  carried  into  said  appendix  and  designated 
as  Section  14585  thereof,  could  give  said  section  any  vitality.  I 
therefore,  hold,  as  above  noted,  that  the  law  controlling  the  amount 
which  now  may  be  appropriated  and  expended  without  a  vote  for 
the  erection  of  the  building  in  question,  is  found  in  Section  2436 
G.  C,  supra,  and  said  amount  so  fixed  by  said  section  is  $50,000.00. 
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The  succeeding  two  inquiries  in  your  letter  may  be  considered 
together  and  refer  to  the  relation  the  insurance  money  bears  to 
the  limitations  imposed  by  said  section.  Do  the  provisions  of  said 
section  fixing  the  amount  at  $50,000.00  apply  independent  of  and 
without  reference  to  the  expenditure  of  said  insurance  money  or 
is  the  insurance  money  to  be  considered  as  a  part  of  the  $50,000.00 
fixed  by  said  section  which  may  be  appropriated  and  expended? 
The  opinion  of  my  predecessor,  Hon.  T.  S.  Hogan,  to  which  you 
refer,  reported  in  the  attorney  general's  report  for  the  year  1913, 
at  page  1261,  answers  these  questions  fully.  In  that  opinion  it 
is  held  that  Sections  5638,  5639-1  and  5640  of  the  General  Code, 
and  said  Section  2436,  supra,  are  sections  in  pari  materia  and 
must  be  construed  and  applied  together  and  when  so  construed 
the  limitation  provided  in  said  Section  2436,  supra,  is  a  limitation 
on  the  authority  to  expend  and  not  merely  on  the  authority  to 
appropriate  money,  levy  a  tax,  issue  and  sell  bonds  in  the  amount 
named.  In  this  conclusion  I  concur  and  it  follows,  therefore,  that 
any  exx>enditure  in  excess  of  $50,000.00,  whether  raised  wholly 
by  taxation  or  of  which  the  insurance  money  may  be  a  part,  must 
first  have  the  approval  of  the  voters  of  your  county  as  provided  in 
Section  5638,  et  seq.  above  noted. 

As  before  stated,  if  the  probable  cost  of  the  building  you  con- 
template erecting  will  exceed  $50,000.00,  such  expenditure  must 
be  first  submitted  to  the  electors  of  your  county  for  approval.  It 
follows  from  this  that  the  commissioners  may  not  borrow  in  ex- 
cess of  the  sum  of  $50,000.00  without  a  vote  being  taken  nor  may 
they  expend  more  than  $50,000.00  without  such  vote  being  taken, 
which  said  amount  of  $50,000.00  may  include  the  money  received 
from  the  insurance.  In  order  that  you  may  thoroughly  understand 
this  ruling  and  applying  the  facts  in  my  answer  to  your  question 
I  will  say  further  that  if  you  receive  $20,000.00  and  apply  that 
amount  to  the  construction  of  the  new  building,  you  may  not  then 
borrow  more  than  $30,000.00  without  a  vote  being  taken.  If,  how- 
ever, the  $20,000.00  of  insurance  is  certified  to  some  other  fund  of 
the  county  and  not  expended  in  the  construction  of  your  new  build- 
ing, you  may  then  borrow  to  the  full  amount  of  $50,000.00. 

You  next  inquire  whether  a  building  commission  must  be  ap- 
pointed as  provided  in  Section  2333  6.  C,  in  the  erection  of  this 
new  infirmary  building. 

Keeping  in  mind  the  fact  that  you  propose  to  erect  an  entirely 
new  building  to  cost  more  than  $50,000.00,  which  expenditure  must 
receive  the  approval  of  your  voters,  I  conclude  that  the  provisions 
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of  Section  2333  G.  C,  apply  and  that  such  commission  must  be 
appointed.  While  this  conclusion  may  appear  in  conflict  with  some 
of  the  observations  made  by  my  predecessor  in  his  opinion  herein- 
before referred  to,  yet  it  must  be  noted  in  this  connection  that 
such  observations  had  no  direct  reference  to  any  question  then 
under  consideration.  In  another  opinion,  however,  by  General 
Hogan,  reported  at  page  1142  of  the  attorney  general's  report  for 
the  years  1911-1912,  in  which  the  precise  question  now  under  con- 
sideration was  therein  presented,  it  was  held  that: 

"Under  Section  2436,  General  Code,  when  an  infirmary 
has  been  destroyed  by  fire,  the  commissioners  are  empowered 
to  appropriate  money,  levy  tax,  and  issue  and  sell  bonds  in 
anticipation  of  said  tax  in  an  amount  not  to  exceed  $50,000.00 
without  submission  to  the  vote  of  the  electors. 

"While  this  section  presents  an  exception  to  that  part  of 
Sections  2333-2343,  General  Code,  providing  for  a  submission 
to  the  electors  the  question  of  issuing  bonds  for  county  build- 
ings in  excess  of  $25,-000,  it  in  no  way  excepts  any  of  the  other 
restrictions  of  these  sections,  providing  for  a  building  com- 
mission, etc/* 

In  the  same  opinion  in  commenting  upon  this  question  Gen- 
eral Hogan  says: 

"My  final  conclusion  is  that  in  the  situation  covered  in 
Section  2436  G.  C.,.  the  said  section  becomes  operative  and 
governs,  insofar  as  the  exception  goes,  to-wit:  The  commis- 
sioners may  appropriate  money,  levy  tax,  and  issue  and  sell 
the  bonds  of  such  county  in  anticipation  thereof,  etc.,  without 
first  submitting  to  the  voters  thereof  the  question  of  rebuild- 
ing such  infirmary,  appropriating  such  money,  etc. ;  for  to  hold 
otherwise  would  make  the  exception  of  no  effect  upon  the 
original  rule  which  it  modifies,  and  more  restricted  than  it 
really  is.  But  with  respect  to  the  remaining  provisions  of 
said  Sections  2333  and  2342,  General  Code,  I  think  it  nec- 
essarily follows,  and  I  am  of  the  opinion  that  said  remaining 
provisions  would  apply  and  govern  and  that  the  county  com- 
missioners would  be  legally  required  to  rebuild  in  accordance 
therewith.  That  is  to  say,  the  only  exception,  as  I  have  stat- 
ed above,  to  the  provisions  contained  in  said  sections  is,  that 
in  the  event  the  county  infirmary  is  destroyed  by  fire  or  other 
casualty,  then  the  commissioners  may  expend  a  sum  to  the 
extent  of  $50,000.00  without  submitting  the  proposition  to  a 
vote  of  the  people  of  the  county ;  and  this  being  the  only  ex- 
ception, of  course  it  follows  that  all  the  remaining  provisions 
would  govern.*' 

It  is  sufficient  to  say  in  concluding  my  observations  upon  this 
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inquiry  that  I  fully  concur  both  in  the  reasoninsr  and  the  conclusion 
of  the  above  opinion. 

In  answer  to  your  inquiry  as  to  the  authority  of  the  county 
commissioners  to  erect  a  temporary  building  to  accommodate  the 
inmates  of  your  infirmary  until  a  permanent  building  may  be 
erected,  I  have  to  advise  that  there  are  no  statutory  provisions 
specially  covering  such  contingency.  While  it  is  provided  in  Sec- 
tion 2437  G.  C,  that  in  case  a  county  infirmary  building  or  build- 
ings are  condemned  by  the  board  of  health,  the  commissioners  may 
construct  temporary  buildings/  this  section  is  limited  to  the  con- 
tingency therein  named.  However,  it  is  provided  in  Section  2419 
G.  C,  as  amended  106  0.  L.,  423,  that : 

"A  court  house,  jail,  public  comfort  station,  offices  for 
coimty  officers,  and  an  infirmary,  shall  be  provided  by  the 
commissioners  when,  in  their  judgment,  they,  or  any  of  them, 
are  needed.  Such  buildings  and  offices  shall  be  of  such  style, 
dimensions,  and  expense,  as  the  commissioners  determine." 

It  is  further  provided  in  Section  2434  G.  C,  that  for  the  pur- 
pose of  erecting  or  acquiring  certain  buildings  including  a  county 
infirmary,  or  additional  land  for  an  infirmary  or  county  children's 
home  or  other  necessary  buildings  or  bridges,  or  for  the  purpose  of 
enlarging,  repairing,  improving  or  rebuilding  thereof,  or  for  the 
relief  or  support  of  the  poor,  the  commissioners  may  borrow  such 
sum  or  sums  of  money  as  they  deem  necessary,  etc.  Under  the  pro- 
visions of  the  first  section  cited  the  county  commissioners  are  auth- 
orized to  erect  certain  buildings  including  county  infirmaries.  Under 
the  last  section  noted  they  are  empowered  to  borrow  money  for  the 
purpose  of  erecting  certain  buildings,  which  include  county  infirm- 
aries. In  view  of  the  provisions  of  the  two  foregoing  sections  I 
incline  to  the  opinion  that  the  county  commissioners  have  author- 
ity to  erect  for  temporary  purposes  a  building  designed  for  the 
care  of  the  poor  of  your  county  during  the  rebuilding  of  the  in- 
firmary destroyed  by  fire. 

I  learn  from  you  in  this  connection  that  the  proposed  build- 
ing is  to  be  used  in  conjunction  with  other  buildings  on  your  in- 
firmary premises,  which  buildings  escaped  destruction  when  your 
main  building  burned.  As  your  proposed  temporary  building  is  to 
be  in  fact  merely  an  additional  building  to  those  now  standing  and 
is  to  be  erected  at  a  cost  of  about  $2,000,  I  advise  that  your  com- 
missioners may  legally  make  such  expenditure  under  the  authority 
conferred  in  the  foregoing  statutes. 
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Referring  now  to  your  inquiries  in  reference  to  the  construo 
tion  of  a  memorial  under  Sections  14848  and  14849  G.  C,  and 
14849-1  and  14849-2  G.  C,  as  amended  in  106  O.  L.,  456,  you  in- 
quire whether  it  is  necessary  in  the  construction  of  said  building 
that  a  buUding  commission  may  be  appointed.  As  the  contem- 
plated cost  of  this  memorial  structure  is  only  $10,000  it  does  not 
come  within  the  provisions  of  Section  2333  G.  C,  which  fixes  the 
minimimi  cost  of  a  building  requiring  the  appointment  of  a  com- 
mission at  $25,000.  I  am  therefore  of  the  opinion  that  it  is  not 
necessary  that  such  commission  be  appointed  in  the  construction 
of  said  memorial  building. 

You  next  inquire  whether  it  is  necessary  to  give  notice  of 
intention  to  build  said  memorial  structure  imder  the  provisions  of 
Section  2444  G.  C,  as  amended  in  106  O.  L.,  page  423.  This  sec- 
tion, insofar  as  it  applies  to  this  question,  provides  as  follows : 

''Before  the  county  commissioners  purchase  lands  to 
erect  a  building  or  bridge,  the  expense  of  which  exceeds  one 
thousand  dollars,  they  shall  publish  and  circulate  handbills, 
and  publish  in  one  or  more  newspapers  of  the  county  notice 
of  their  intention  to  make  such  purchase,  erect  such  building 
or  bridge,  and  the  location  thereof,  for  at  least  four  consecu- 
tive weeks  prior  to  the  time  of  that  purchase,  building,  or  lo- 
cation is  made." 

It  is  obvious  that  the  purpose  of  this  statute  is  to  give  the 
people  of  the  county  wherein  such  action  is  to  be  taken  an  opp>or- 
tunity  to  object  to  the  purchase  of  land  and  the  consequent  loca^ 
tion  and  erection  of  the  building  or  bridge  thereon.  In  other  words, 
the  facts  which  bring  into  operation  the  provisions  of  this  statute 
are  the  proposed  purchase  of  lands  and  the  location  and  erection 
thereon  of  a  building  or  bridge. 

While  in  your  case  no  purchase  of  land  is  required,  yet  as  the 
legislature  by  a  very  recent  amendment  has  chosen  to  except 
under  such  conditions  the  erection  of  public  comfort  stations  only, 
I  conclude  that  in  other  cases  where  the  land  is  owned  and  no 
purchase  thereof  required,  it  was  the  purpose  of  the  legislature 
that  notice  be  given. 

At  your  request  your  last  inquiry  will  be  reserved  for  a  sepa- 
rate answer. 

Recapitulating  the  conclusions  reached  herein  I  hold : 
1.    That  insurance  money  paid  to  a  county  for  buildings  de- 
stroyed by  fire  may  be  placed  in  any  fund  designated  by  the  county 
commissioners  of  said  county. 
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2.  Section  2436  G.  C,  is  the  controlling  section  of  our  statute 
as  to  the  amount  of  money  county  commissioners  may  expend  for 
the  purpose  of  rebuilding  an  infirmary  without  a  vote  of  the  people. 

3.  That  the  amount  of  money  provided  in  said  Section  2436, 
supra,  viz.,  $50,000,  is  the  maximum  amount  of  money  which  may 
be  borrowed  by  the  commissioners  without  a  vote  being  taken. 

4.  That  said  amount  of  $50,000  is  the  maximum  amount  that 
may  be  exx)ended  without  a  vote  under  the  provisions  of  said  Sec- 
tion 2436,  supra,  for  the  erection  of  any  building  named  therein. 

5.  A  building  commission  is  required  to  be  appointed  under 
the  provisions  of  Section  2333  G.  C,  when  an  infirmary  building, 
which  has  been  wholly  destroyed  by  fire,  is  to  be  rebuilt  at  a  cost 
to  exceed  $25,000. 

6.  When  a  county  infirmary  has  been  destroyed  by  fire  the 
commissioners  may  erect  a  temporary  building  to  be  used  in  con- 
nection with  other  buildings  not  destroyed  by  fire,  to  accommodate 
the  inmates  of  such  infirmary  during  the  construction  of  the  in- 
firmary building  so  destroyed. 

7.  A  building  commission  is  not  required  to  be  appointed 
where  a  memorial  structure  is  to  be  erected  at  a  cost  of  not  to  ex- 
ceed $10,000. 

8.  When  the  county  owns  real  estate  upon  which  it  is  pro- 
posed to  erect  such  memorial  structure,  the  nbtice  required  by 
Section  2444  G.  C,  as  amended  in  106  0.  L.,  page  423,  is  necessary, 
public  comfort  stations  being  the  only  exception  under  said  statute, 
when  no  purchase  of  land  is  required. 

A  Person  Accused  of  Crime  Found  to  be  Insane  by  a  Grand  Jury 
Upon  Investigation,  and. Such  Accused  is  Thereafter  Found  In- 
sane by  a  Jury  in  Common  Pleas  Court  Under  Section  13577» 
General  Code,  May  be  Committed  to  Lima  State  Hospital  by 
Said  Court  Without  Any  Action  by  the  Probate  Court. 


No.  1036 — (Opinion  Dated  November  19,  1916.) 

Dr.  Charles  H.  Clark,  Superintendent  of  the  Lima  State  Hospital, 

Lima,  Ohio. 

Dear  Doctor: — Permit  me  to  reply  .to  your  request  for  an 

opinion  as  to  the  regularity  of  the  commitment  of  one  Steve  Kohler 

to  the  Lima  state  hospital,  which  is  as  follows : 

"I  desire  an  opinion  from  your  office  as  to  the  legality  of 
the  commitment  of  one  Steve  Kohler  from  Ashtabula  county. 
This  man  was  arrested  on  the  charge  of  burglary  and  indicted 
by  the  grand  jury.     During  the  investigation  of  the  grand 
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jury  they  found  the  accused  to  be  insane  and  certified  their 
findings  to  the  Common  Pleas  Court.  The  Common  Pleas 
Court  then  impaneled  a  jury  and  the  accused  was  given  a  trial 
to  determine  his  mental  status.  The  jury  returned  a  verdict 
of  insanity.  A  copy  of  the  journal  entry  in  this  case  together 
with  copy  of  the  findings  of  the  grand  jury,  were  furnished 
me  on  admission  of  patient  to  this  hospital.  The  case  was  not 
certified  to  the  Probate  Court  and  no  further  proceedings  were 
held. 

"Personally,  I  believe  that  the  commitment  was  irregular 
and  not  in  strict  accordance  with  the  statutes  governing  the 
proceedings  for  insane  criminals.  Enclosed  you  will  find  the 
following  copies: 

"Certified  copy  of  the  journal  entry. 

"Findings  of  the  grand  jury. 

"Copy  of  my  letter  to  the  prosecuting  attorney  and  his 
reply  to  the  same. 

"An  early  opinion  would  be  greatly  appreciated." 


With  your  letter  you  enclosed  copy  of  the  journal  entry  find- 
ing the  prisoner  insane  by  the  jury  impaneled  under  the  provisions 
of  Section  13577  of  the  General  Code;  copy  of  the  findings  of  the 
grand  jury  declaring  the  prisoner  insane  and  reporting  said  find- 
ing to  the  Common  Pleas  Court  of  Ashtabula  county;  in  addition 
to  copies  of  correspondence  between  the  prosecuting  attorney  of 
Ashtabula  county 'and  yourself. 

Section   13577   of   the   General   Code,   which   prescribes   the 

proper  procedure  in  connection  witii  the  disposition  of  a  case 

wherein  the  accused  is  found  to  be  insane  before  indictment,  is  as 

follows : 

"If  a  grand  jury  upon  investigation  of  a  person  accused 
of  crime  finds  such  person  to  be  insane,  it  shall  report  such 
finding  to  the  Court  of  Common  Pleas.  Such  court  shall  order 
a  jury  to  be  impaneled  to  try  whether  or  not  the  accused  is 
sane  at  the  time  of  such  impaneling,  and  such  court  and  jury 
shall  proceed  in  a  like  manner  as  provided  by  law  when  the 
question  of  the  sanity  of  a  person  indicted  for  an  offense  is 
raised  at  any  time  before  sentence.  If  such  person  is  then 
found  to  be  insane,  he  shall  be  committed  to  the  Lima  state 
hospital  until  restored  to  reason.  This  section  shall  not  be  in 
force  and  effect  until  the  Lima  state  hospital  is  ready  for  the 
reception  of  inmates  as  certified  to  the  courts  by  the  governor 
and  secretary  of  state." 

It  will  be  noted  that  the  section,  among  other  things,  provides 
that: 

"such  court  and  jury  shall  proceed  in  a  like  manner  as  provid- 
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ed  by  law  when  the  question  of  the  sanity  of  a  person  indicted 
for  an  offense  is  raised  at  any  time  before  sentence." 

In  the  case  of  a  verdict  of  insanity  rendered  by  a  jury  on  the 

trial  of  a  person  indicted,  and  before  trial  on  the  indictment,  it  is 

provided  in  Section  13610  of  the  General  Code  that  proceedings 

shall  be  had  as  follows : 

*  *  *  "If  the  jury  find  him  to  be  not  sane,  that  fact  shall 
be  certified  by  the  clerk  to  the  Probate  Court,  and  the  accused, 
until  restored  to  reason,  shall  be  dealt  with  by  such  court  as 
upon  inquest  had.  If  he  is  discharged,  the  bond  given  for  his 
support  and  safe-keeping  shall  contain  a  condition  that,  when 
restored  to  reason,  he  shall  answer  to  the  offense  charged  in 
the  indictment,  or  of  which  he  has  been  convicted,  at  the  next 
term  of  the  court  thereafter  and  abide  the  order  of  such 
court." 

A  reading  of  Section  13610  of  the  General  Code,  supra,  will 

show  that  the  purpose  of  certifying  the  case  to  the  Probate  Court 

as  provided  is  that  the  court  may  exercise  its  discretion  as  to  the 

disposition  of  the  prisoner,  whereas  in  Section  13577  of  the  General 

Code,  supra,  it  is  specifically  provided  that : 

"if  such  person  is  then  found  to  be  insane  he  shall  be  com- 
mitted to  the  Lima  state  hospital  until  restored  to  reason." 


Section  13577  of  the  General  Code,  supra,  under  its  terms  provides 
that  it  shall  not  be  in  force  until  a  certificate  has  been  made  to  the 
courts  by  the  governor  and  secretary  of  state  that  the  Lima  state 
hospital  is  ready  for  the  reception  of  inmates.  Such  certificate 
having  been  made  under  date  of  October  1,  1915,  the  section  is  in 
full  force  and  effect. 

Among  the  provisions  of  Section  10492  of  the  General  Code  is 
to  be  found  the  following : 

"Except  as  hereinafter  provided,  the  Probate  Court  shall 
have  exclusive  jurisdiction ;     *     *     * 

6.  To  make  inquests  respecting  lunatics,  insane  persons, 
idiots,  deaf  and  dumb  persons,  subject  by  law  to  guardian- 
ship.    ♦     *     *" 

In  the  case  of  State  ex  rel.  Palmer  vs.  South,  Sheriff,  decided  in 
the  Clinton  county  Common  Pleas  Court,  in  1898,  to  be  found  on 
page  442  of  Volume  VII  of  the  Ohio  Nisi  Prius  Reports,  it  was  held 
that  where  a  person  is  indicted  for  crime  the  court  has  no  jurisdic- 
tion to  entertain  an  application  for  lunacy  inquest  over  him  before 
trial,  that  his  sanity  can  only  be  determined  by  a  jury  in  the  Com- 
mon Pleas  Court  as  provided  by  statute.    This  was  a  case  wherein 
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Palmer,  who  had  been  indicted  for  forgery,  was  brought  before 
the  Probate  Court  after  indictment,  adjudged  insane  by  the  court, 
and  the  sheriff  commanded  to  convey  Palmer  to  the  Athens  state 
hospital,  and  upon  the  refusal  of  the  sheriff  to  convey  the  prisoner 
on  the  ground  that  he,  the  sheriff,  was  answerable  to  the  Common 
Pleas  Court  for  the  body  of  Palmer  to  answer  for  forgery,  manda- 
mus proceedings  were  instituted  to  compel  the  sheriff  to  carry  out 
the  mandate  of  the  Probate  Court;  this  the  court  refused  to  do, 
holding  that  the  statutes  provided  that  where  a  person  is  alleged 
to  be  insane  and  under  indictment  for  a  criminal  charge  he  can 
have  his  sanity  investigated  by  a  jury  in  the  Common  Pleas  Court 
rather  than  in  the  usual  manner  in  the  Probate  Court. 

The  same  principle  applies  when  a  person  is  bound  over  to  a 
Common  Pleas  Court  and  whose  case  is  to  be  considered  by  the 
grand  jury,  so  that  the  question  as  to  whether  or  not  the  Probate 
Court  would  have  jurisdiction  before  the  indictment  by  the  grand 
jury  would  rest  upon  the  same  reasoning  as  the  Palmer  case,  above 
referred  to. 

The  provision  of  law  relating  to  the  holding  of  an  inquest  in 
the  Probate  Court  are  to  safeguard  the  liberty  of  persons  so  that 
they  may  not  be  committed  to  an  institution  without  due  process  of 
law.  The  proceedings  in  the  Common  Pleas  Court  as  provided  for 
in  Section  13577  of  the  (Jeneral  'Code,  supra^  are  formal  and  include 
the  finding  of  a  court  and  jury  and  when,  after  such  procedure  has 
been  followed,  a  verdict  of  insanity  has  been  rendered  and  com- 
mitment to  the  Lima  state  hospital  ordered  there  is  no  cause  to 
complain  that  the  rights  of  the  person  affected  have  in  any  manner 
T>een  invaded. 

While,  under  the  provisions  of  Section  13610  of  the  (Jeneral 
Code,  as  stated  above,  some  action  is  necessary  by  the  Probate 
Court  after  the  finding  of  the  jury  that  the  person  is  insane,  such 
action  is  wholly  unnecessary  and  unauthorized  under  the  provisions 
of  Section  13577  of  the  General  Code,  supra,  by  reason  of  the  fact 
that  the  statute  expressly  provides  that  when  under  its  provisions 
the  person  is  found  insane  he  shall  be  committed  to  the  Lima  state 
hospital. 

It  is  my  opinion,  therefore,  that  the  proceedings  in  the  case 
of  Steve  Kohler  in  Ashtabula  county  Common  Pleas  Court  were 
regular  and  that  it  is  unnecessary  to  have  the  case  pass  through 
Probate  Court  for  commitment. 
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Here  Is  no  Conflict  Between  Sections  2609,  et  seq..  General  Ckkle, 
and  Section  2441,  General  Ckkle,  as  to  Pasrment  of  County  Bonds 
and  Interest.  A  County  Treasurer  May  Not  Withdraw  Upon  the 
Warrant  of  the  County  Auditor  Any  Money  from  the  County 
Debt  Fund,  Exc^t  for  Payment  of  Claims  Covered  by  Said  War- 
rant, and  Then  Only  When  Such  Claims  Are  Due.  If  County 
Treasurer  Withdraws  Such  Funds  Upon  Such  Warrant  and  De- 
posits Same  in  a  Bank  of  His  Own  Choosing,  to  His  Indiyidual 
Credit,  Such  Funds  Are  Not  Trust  Funds  Within  Section  12875, 
General  Code,  as  Amended  in  106  O.  L.  556,  but  Remain  a  Part 
of  County  Debt  Fund  for  Which  Treasurer  Is  Liable  on  His 
Bond. 


No.  1027— (Opinion  Dated  November  16,  19150 

Bureau"  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:     I  have  your  letter  of  November  8,  1915,  con- 
taining the  following  inquiries : 

"Is  there  any  conflict  between  Sections  2609,  General 
Code,  et.  seq.,  and  Section  2441,  General  Code? 

In  a  certain  large  county  of  this  state,  the  county  treas- 
urer is  allowed,  e.  g.,  $800,000.00,  at  each  semi-annual  bond 
and  interest  period  to  redeem  bonds  and  interest  coupons  ma- 
turing upon  their  dates  of  maturity.  The  county  treasurer, 
allowed  this  sum  upon  the  auditor's  warrant,  withdraws  the 
money  from  the  depositary  and  places  it  in  a  separate  bank 
of  his  own  choosing,  -and  as  the  bonds  and  interest  coupons 
are  presented  he  issues  his  check  against  the  fund  as  deposited 
by  him.  He  requires  the  particular  bank  in  which  he  makes 
this  deposit  to  give  security  to  him  as  county  treasurer. 

The  question  is,  when  he  draws  these  funds  and  handles 
them  in  this  manner,  do  they  not  become  trust  funds  in  his 
hands  that  he  may  deposit  under  the  amendment  of  Section 
12875,  General  Code,  as  amended  106  0.  L.  556?  Should  the 
bank,  with  which  such  deposit  is  made,  default,  would  not  the 
treasurer  and  his  bondsmen  be  liable? 

Should  the  county  commissioners  require  the  county  treas- 
urer to  give  additional  bond  sufficiently  large  to  cover  this 
kind  of  a  fund,  over  and  above  his  regular  bond  as  county 
treasurer?" 

Section  2609  G.  C,  to  which  you  refer,  provides  as  follows : 

"The  auditor  of  a  county  owing  a  funded  debt,  bearing 
interest  payable  at  stated  periods,  shall  draw  at  the  proper 
times,  his  warrants  upon  the  treasurer  of  the  county  for  the 
payment  of  the  gross  sum  of  such  installments  of  interest  as 
may  be  then  due,  or  for  such  sum  of  money  in  the  treasury 


346  Department  Reports 

as  may  be  applicable  to  that  purpose,  and  deliver  them  to  the 
treasurer  of  ttie  county.  Upon  receipt  of  any  such  warrant, 
the  treasurer  shall  pay  the  installment  of  interest  of  such 
debt,  at  the  times  and  places  of  payment  specified  in  the  secur- 
ity therefor,  from  any  money  in  his  hands  applicable  to  that 
use.  Upon  payment  of  the  installment  of  interest,  the  treas- 
urer shall  take  up  and  hold  the  interest  warrant  so  paid  until 
it  is  cancelled,  as  herein  provided.  •  If  the  interest  is  provided 
for  in  the  obligation,  and  not  by  separate  warrants,  he  shall 
indorse  the  payment  thereof  on  the  obligation  and  take  from 
the  holder  a  separate  receipt,  specifying  the  date,  amount, 
number,  and  time  of  maturity  of  the  obligation,  the  date  of 
the  maturity  of  the  installment  so  paid,  and  amount  and  date 
of  the  payment." 

The  succeeding  Section  2610  G.  C.  provides  as  follows: 

"If  such  installment  of  interest  is  not  paid  at  the  time 
and  place  of  maturity,  the  county  treasurer,  at  any  time  after- 
ward, shall  pay  it,  as  funds  in  his  hands  applicable  to  that 
purpose  admit.  If  the  treasurer  was  rea'dy  with  funds,  at  the 
time  and  place  of  maturity  thereof,  to  make  payment  of  any 
installment  of  interest  thereon,  and  the  holder  of  the  evidence 
thereof  did  not  have  it  then  and  there  present  and  be  in  readi- 
ness to  be  surrendered,  or  to  have  the  payment  indorsed  there- 
on, the  county  shall  not  thereafter  be  bound  to  pay  interest 
thereon  until  payment  is  afterward  demanded  at  the  office  of 
the  county  treasurer,  and  refused." 
It  is  provided  further  in  Section  2614  G.  C.  as  follows : 

"If  the  principal  of  any  of  the  obligations  of  the  county 
is,  by  its  terms,  payable  elsewhere  than  at  the  county  treasury, 
payment  thereof  may  be  provided  for  and  made  by  the  means 
and  in  the  manner  prescribed  for  the  payment  of  interest,  and 
preparation  shall  be  made  by  the  treasurer  for  the  payment  at 
such  place.  Money  provided  or  deposited  at  such  place  for 
that  purpose  shall  not  be  left  there  more  than  ten  days  after 
the  maturity  of  such  principal,  but  shall  be  replaced  in  the 
treasury,  and  thereafter  such  obligations  shall  be  payable  at 
the  county  treasury,  and  no  interest  shall  be  paid  after  ma- 
turity.'' 

Section  2441  G.  C.  provides: 

"All  bonds  issued  shall  be  correctly  numbered  in  the  order 
in  which  issued,  and  registered  by  the  county  auditor  in  a 
book  by  him  to  be  provided  and  kept  in  his  office.  All  war- 
rants drawn  upon  the  treasurer  for  the  payment  of  the  prin- 
cipal and  interest  on  such  bonds  shall  specify  the  fund  on 
which  they  are  drawn.  Upon  delivering  to  the  holder  of  any 
such  bond  a  warrant  upon  the  treasurer  for  its  redemption, 
the  auditor  shall  receive  the  bond  and  forthwith  write  across 
the  face  of  it,  in  red  ink,  the  word  'Redeemed,'  with  the  proper 
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date,  and  sign  his  name  thereto.  Upon  receiving  the  warrant 
which  contains  the  number  of  the  bond  for  the  redemption  of 
which  it  is  drawn,  the  treasurer  shall  proceed  forthwith  to 
the  office  of  the  auditor,  and  there,  in  the  presence  of  the 
auditor,  write  in  red  ink  across  the  registry  of  the  bond 
the  word  'Redeemed,'  with  the  proper  date,  and  sign  his 
name  thereto.  Thereupon  the  auditor  shall  deliver  to  the 
treasurer  the  original  bond,  for  which  he  shall  be  credited  in 
his  semi-annual  settlements  with  the  auditor  and  commis- 
sioners." 

It  must  be  observed  that  Sections  2609  and  2610  G.  C,  afore- 
said, relate  only  to  the  payment  of  interest  on  a  funded  debt,  which 
interest  may  or  may  not  be  payable  at  the  county  treasury.  Ample 
provision  is  made  in  said  sections  for  the  payment  of  interest  made 
payable  at  places  other  than  the  county  treasury.  Section  2614, 
aforesaid,  expressly  provides  for  the  payment  only  of  principal 
sums  made  payable  elsewhere  than  at  the  county  treasury.  Section 
2441  G.  C.  makes  special  provision  for  the  payment  of  bonds  at  the 
county  treasury. 

Keeping  this  distinction  in  mind  a  careful  consideration  of  all 
the  provisions  of  the  section  aforesaid  and  those  of  related  sections 
impels  me  to  conclude  that  there  is  no  conflict  between  Sections 
2609  et  seq.  and  Section  2441. 

You  further  state  in  your  letter  that  in  a  certain  county  of 
this  state  the  county  auditor  at  each  semi-annual  bond  and  interest 
period  issues  his  warrant  to  the  county  treasurer  for  $800,000, 
which  sum  is  thereupon  withdrawn  by  the  county  treasurer  from 
the  depositary  and  placed  in  a  bank  of  his  own  choosing,  and  as 
the  bonds  and  interest  coupons  are  presented  to  him  thereafter  he 
issues  his  personal  check  against  the  fund  as  deposited  by  him. 
You  then  inquire  whether  this  money  when  so  appropriated  by 
him  becomes  a  trust  fund  within  the  provisions  of  Section  12875 
G.  C.  as  amended  in  106  0.  L.  556. 

I  must  advise  in  the  first  place  that  the  issuing  of  the  auditor's 
warrant  before  maturity  of  any  bond  or  interest  thereon,  for  the 
payment  of  such  bond  or  interest,  is,  to  say  the  least,  irregular. 
None  of  the  provisions  of  the  sections  hereinbefore  quoted  contem- 
plate the  issuing  of  a  warrant  for  the  redemption  of  a  funded  debt, 
pr  the  interest  thereon,  until  said  debt  or  interest  is  due.  The  fact 
that  the  auditor  in  question  issues  one  warrant  for  the  gross 
amount  due  and  to  become  due  within  a  certain  succeeding  period 
does  not  in  the  least  change  the  character  of  the  fund  in  the  treas- 
urer's hands  upon  which  such  warrant  is  issued.    It  yet  remains  a 
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county  debt  fund  of  the  county  and  will  continue  so  to  remain  until 
paid  to  the  county's  creditors  entitled  to  receive  it.  It  does  not  and 
cannot  become  a  trust  fund  within  the  provisions  of  Section  12875 
G.  C,  to  which  you  refer. 

It  is  expressly  provided  in  Section  2614  G.  C.  that  money  with- 
drawn from  the  county  treasury  by  the  treasurer  for  the  payment 
of  a  funded  debt,  made  payable  elsewhere  than  at  the  county 
treasury  and  deposited  at  such  place  by  the  county  treasurer,  sliall 
not  remain  there  more  than  ten  days  after  maturity  of  said  debt, 
but  shall  be  replaced  in  the  treasury.  This  provision  evidences  the 
purpose  of  the  law  to  require  the  county  debt  fund  to  remain  in 
the  county  treasury,  or  its  depositary,  until  needed  for  the  payment 
of  claims  against  it.  In  the  event  said  claims  are  not  presented  at 
the  place  of  payment  the  money  must  be  returned  to  the  treasury 
or  its  depositary,  and  cannot  be  returned  to  the  private  account  of 
the  treasurer,  as  appears  to  be  the  practice  under  the  facts  stated 
by  you  in  this  case. 

It  follows,  therefore,  that  when  the  county  treasurer  in  ques- 
tion, upon  the  warrant  issued  by  the  county  auditor,  withdraws 
from  the  county  depositary  or.  depositaries  the  amount  covered  by 
the  warrant,  for  any  purpose  other  than  to  pay  the  debt  for  which 
it  is  intended,  he  does  so  illegally.  When  he  thereafter  deposits  it 
to  his  individual  credit  in  a  separate  bank  of  his  own  choosing  he 
becomes  criminally  liable  therefore  under  the  provisions  of  Section 
12873  G.  C.  If  thereafter  the  bank  so  seleted  by  him  should  de- 
fault he  would  be  civilly  liable  for  the  amount  so  withdrawn  from 
the  treasury  or  depositary  less  any  amount  he  may  have  paid  there- 
from on  maturing  bonds  and  interest  claims. 

You  further  inquire  whether  the  county  commissioners,  under 
the  facts  stated  in  your  letter,  should  require  an  additional  bond 
from  the  treasurer  sufficiently  large  to  cover  the  amount  of  money 
so  withdrawn.  To  this  inquiry  I  must  reply  that  the  transaction 
being  unlawful,  it  is  the  duty  of  the  county  commissioners  to  have 
such  fund  promptly  returned  to  the  county  treasury,  or  its  depos- 
itary or  depositaries,  and  thereafter  kept  there. 

I  conclude,  therefore,  in  answer  to  your  several  inquiries : 

(1)  There  is  no  conflict  between  the  provisions  of  Section 
2609  et  seq.  and  Section  2441  G.  C. 

(2)  A  county  treasurer  may  not  withdraw  upon  the  warrant 
of  the  county  auditor  any  money  from  the  county  debt  fund  in  the 
county  treasury  or  its  depositary  except  for  the  payment  of  claims 
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covered  by  said  warrant,  and  not  then  until  said  claims  are  due 
and  payable. 

(3)  When  a  county  treasurer,  upon  the  warrant  of  the 
county  auditor  drawn  upon  the  county  debt  fund  of  the  county  in 
anticipation  of  the  maturity  of  a  funded  debt  or  interest  thereon, 
withdraws  the  amount  covered  by  said  warrant  from  the  treasury 
or  its  depositary  and  thereafter  deposits  the  same  in  a  bank  of  his 
own  choosing  to  his  individual  credit,  said  funds  are  not  then  trust 
funds  within  the  provisions  of  Section  12875,  as  amended  106 
0.  L.  556,  but  are  and  continue  to  remain  a  part  of  the  county  debt 
fund  of  the  county  for  which  the  treasurer  is  liable  upon  his  bond. 


SUPREME  COURT 
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14851— David  D.  Skillman,  et  al.,  vs. 
The  State  of  Ohio  ex  rel.  Kerlln,  Pros. 
Atty.;  error  to  the  Court  of  Appeals 
of  Darke  County.  Judgment  reversed. 
Nichols,  C.  J.,  Johnson,  Donahue,  Wan- 
amaker,  Newman,  Jones  and  Matthias, 
J  J.,  concur.     Opinion. 

14867 — Emory  Ransom,  Admr.,  vs. 
The  New  York,  Chicago  &  St.  Louis 
Rd.  Co.;  error  to  the  Court  of  Appeals 
of  Ashtabula  County.  Judgment  of  the 
court  of  appeals  reversed  and  that  of 
the  court  of  common  pleas  affirmed. 
Nichols,  C.  J.,  Johnson,  Donahue,  Wan- 
amaker,  Newman,  Jones  and  Matthias, 
JJ.,  concur.    Opinion. 

14887— John  C.  Griffith  vs.  The  State 
of  Ohio;  error  to  the  Court  of  Appeals 
of  Hamilton  County.  Judgment  re- 
versed. Remanded.  Nichols,  C.  J., 
Johnson,  Donahue,  Wanamaker,  New- 
man, Jones  and  Matthias,  JJ.,  concur. 
Per  curiam. 

14910 — ^In  re.  Application  of  George 
Hesse  for  Writ  of  Habeas  Corpus;  er- 
ror to  the  Court  of  Appeals  of  Hamil- 
ton County.  Judgment  affirmed.  John- 
son, Donahue,  Newman,  Jones  and  Mat- 
thias, JJ.,  concur.    Per  curiam. 

14917 — Dravo-Doyle  Co.  vs.  Village  of 
Orrville;  error  to  the  Court  of  Appeals 
of  Wayne  County..  Judgment  of  the 
court  of  appeals  reversed,  and  judg- 
ment for  plaintiff  in  error.  Nichols,  C. 
J.,  Johnson,  Donahue,  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur.   Opinion. 

14921— The  Brier  Hill  Steel  Co.  vs. 
Stavros  lanakis;  error  to  the  Court  of 
Appeals  of  Mahoning  County.  Judg- 
ment affirmed.  Nichols,  C.  J.,  Johnson, 
Wanamaker,  Newman  and  Matthias, 
JJ.,  concur.    Per  curiam. 

14969— The  Marysville  Light  & 
Water  Co.  vs.  The  Public  Utilities 
Commission  of  Ohio;  In  Injunction.  De- 
murrer to  petition  sustained  for  the 
reason  that  the  court  has  no  original 
jurisdiction  in  suits  in  injunction. 
Nichols,  C.  J.,  Johnson,  Donahue,  Wan- 
amaker, Newman,  Jones  and  Matthias, 
JJ.,  concur. 


14982 — ^Frederick  A.  Avery,  et  al..  vs. 
City  of  Akron,  et  al.;  error  to  the  Court 
of  Appeals  of  Summit  County.  Peti- 
tion in  error  dismissed,  there  being  no 
constitutional  question  involved.  Nich- 
ols, C.  J.,  Johnson,  Donahue,  Wana- 
maker,  Newman,  Jones  and  Matthias, 
JJ.,  concur. 

15002 — The  Cincinnati,  Lebanon  & 
Northern  Ry.  Co.,  et  al.,  vs.  City  of 
Cincinnati:  error  to  the  Court  of  Ap- 
peals of  Hamilton  County.  Judgment 
affirmed.  See  journal  entry.  Nichols, 
C.  J.,  Johnson,  Donahue,  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur. 

15003 — The  Cincinnati,  I^banon  & 
Northern  Ry.  Co.,  et  al.,  vs.  City  of 
Cincinnati;  error  to  the  Court  of  Ap- 
peals of  Hamilton  County.  Judgment 
affirmed.  See  journal  entry.  Nichols, 
C.  J.,  Johnson,  Donahue.  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur. 

'  15009 — William  Ritzmann  vs.  Z.  B. 
Campbell  and  Samuel  D.  Webb,  as- 
suming to  act  as  The  State  Civil  Ser- 
vice Commission  of  Ohio;  error  to  the 
Court  of  Appeals  of  Franklin  County. 
Judgment  affirmed.  Nichols,  C.  J., 
Johnson,  Donahue,  Wanamaker,  New- 
man, Jones  and  Matthias,  JJ.,  concur. 
Opinion. 

15038— The  State  of  Ohio  ex  reL 
John  F.  Nolan  vs.  Byron  M.  Clenden- 
Ing,  et  al..  State  Liquor  Licensing 
Board  of  Ohio.  In  Prohibition.  Writ 
to  issue.  Nichols,  C.  J.,  Johnson.  Dona- 
hue, Wanamaker,  Newman,  Jones  and 
Matthias,  JJ.,  concur.    Opinion. 

15045 — The  State  of  Ohio  ex  rel. 
Byron  M.  Clendening  vs.  M.  M.  Rose, 
et  al.  In  mandamus.  Writ  allowed. 
All  judges  concurring  on  the  question 
as  to  the  insufficiency  of  the  charges 
filed  against  relator  charging  miscon- 
duct in  office  involving  moral  turpi- 
tude and  all  concurring  on  all  other 
questions  in  the  case  except  as  to  form 
of  remedy.  Nichols,  C.  J.,  Johnson, 
Donahue  and  Wanamaker,  JJ.,  concur- 
ring in  the  judgment  allowing  writ. 
Newman,  Jones  and  Matthias,  J  J.,  not 
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concurring   as    to    form     of     remedy. 
Opinion  to  follow. 

15061--A.  V.  Donahey,  Auditor  of 
the  State  of  Ohio,  vs.  The  State  of 
Ohio,  ex  rel.  Harry  W.  Putnam;  error 
to  the  Court  of  Appeals  of  Franklin 
Coanty.  Judgment  affirmed  on  the 
authority  of  Ritzmann  vs.  Z.  B.  Camp- 
bell, et  al.  Nichols,  C.  J.,  Johnson, 
Donahue,  Wanam&ker,  Newman,  Jones 
and  Matthias,  JJ.,  concur. 


MOTION    DOCKET 


894&— Elizabeth  M.  Dick,  Executrix, 
vs.  Maud  B.  Hyer.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Pick- 
away County  to  certify  its  record.  Al- 
lowed. 

S956 — ^The  Chicago,  Kalamazoo  & 
Saginaw  Railway  Co.  vs.  The  Maynard 
Coal  Co.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Franklin 
County  to  certify  its  record.  Overruled. 

8961— Edward  H.  Horton,  et  al.,  vs. 
Charles  Fox,  et  al.  Motion  by  defend- 
ant to  dismiss  petition  in  error  in 
cause  Xo.  15015  on  the  general  docket. 
Sustained. 

S962— Webster  S.  Brainard,  et  al., 
vs.  Charles  Fox,  et  al.  Motion  by  de- 
fendant to  dismiss  petition  in  error  In 
cause  Xo.  15016  on  the  general  docket. 
Sustained. 

8964 — The  Interurban  Railway  & 
Terminal  Co.  vs.  The  City  of  Cincin- 
nati. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
County  to  certify  its  record.    Allowed. 

8969— The  Williamsburg  City  Fire 
Insurance  Co.  vs.  Judson  C.  Selby,  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Ashtabula  County 
to  certify  its  record.    Overruled. 

8970 — Edward  Dover  vs.  The  Reeves 
Engineering  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Knox 
County  to  certify  its  record.  Over- 
ruled. 

8973 — ^John  Haas,  et  al.,  vs.  Theodore 
Kundtz.  Motion  by  plaintiff  to  dis- 
pense with  printing  in  full  the  bill  of 
exceptions  in  cause  No.  14975  on  the 
general  docket.    Allowed. 

8978— Elizabeth  Butler  vs.  The  Cin- 
cinnati Northern  Railroad  Co.  Motion 
by  plaintiff  to  dispense  with  printing 
certain  exhibits  in  cause  No.  15037  on 
the  general  docket.    Allowed. 

8979— Phillip  Fosdick,  Director  of 
Public  Service,  vs.  The  State  of  Ohio, 
ex  rel.  Stephen  Maloney.  Motion  for 
an  order   directing  the   Court  of  Ap- 


peals of  Hamilton  County  to  certify 
its  record.    Overruled. 

8981— The  Lake  Shore  Electric  Ry. 
Co.  vs.  Gust  Hess.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Huron  County  to  certify  its  record. 
Overruled. 

8983 — ^In  re.  Application  of  Henry 
S.  Rosenthal  for  Writ  of  Habeas  Cor- 
pus; Henry  S.  Rosenthal  vs.  Charles 
C.  Cooper,  Sheriff.  Motion  by  plain- 
tiff to  fix  bond  in  cause  No.  15069  on 
the  general  docket.  Motion  allowed. 
Bond  in  sum  of  $500.00  to  the  ap- 
proval of  the  clerk  of  the  Court  of 
Appeals  of  Hamilton  County. 


SYLLABI 

No.  14752— The  K-W  Ignition  Com- 
pany  vs.  The  Unit  Coil  Company.    Er- 
ror to  the  Court  of  Appeals  of  Cuya- 
hoga County. 
JONES,  J. 

1.  Where  a  licensee  under  a  con- 
tract obtained  the  right  to  manufac- 
ture and  sell  master  vibrators  cov- 
ered by  letters  patent,  which  contract 
provided  for  an  accounting  on  or  be- 
fore the  tenth  day  of  each  calendar 
month,  for  the  number  of  vibrators 
sold  by  it  during  hte  preceding  calen- 
dar month,  and  which  further  con- 
tained the  following  clause  for  its  ter- 
mination: "It  is  mutually  understood 
and  agreed  that  the  licensee  may  at 
any  time  surrender  this  license  and 
terminate  this  agreement  upon  giving 
thirty  days*  notice  in  writing  sent  by 
registered  mail  to  the  Unit  Coll  Com- 
pany, provided  that  at  the  time  of  said 
surrender  and  termination  there  are 
no  suits  or  actions  at  law  or  in  equity 
pending  which  have  been  Instituted  by 
the  licensee  ine  th  name  of  the  licensor, 
and  provided,  further,  that  at  the  time 
of  such  surrender  and  termination,  all 
royaltiest  due  under  this  agreement 
shall  be  paid,"  such  license  is  not  ter- 
minated by  the  giving  of  notice  there- 
under, unless  the  accrued  royalties  at 
the  time  of  such  surrender  are  fully 
paid,  and  the  time  of  such  surrender 
culminates  at  the  end  of  the  thirty- 
day  period  after  the  giving  of  such  no- 
tice. 

2.  Where  the  chief  issue  in  a  case 
is  whether  the  licensee  has  termi- 
nated the  agreement  to  pay  royalties, 
a  state  court  has  Jurisdiction,  an4 
the  Jurisdiction  is  not  ousted  by  an 
answer  pleading  the  invalidity  of  the 
patent. 
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3.  Where  the  licensee  In  such  case 
pleads  the  invalidity  of  the  patent 
and  the  giving  of  notice  of  termina- 
tion of  the  license  contract,  if  such 
issue  of  termination  is  proved  at  the 
trial,  a  state  court  loses  its  jurisdiction 
for  an  accounting  for  royalties  accruing 
after  such  notice  and  the  case  becomes 
one  for  infringement,  cognizable  iv 
the  federal  court. 

4.  However,  where  such  invalidity 
is  pleaded  in  defense  and  notice  of 
such  termination  is  in  issue,  If  the 
licensee  continues  to  use  the  patent 
marks  and  dates  of  the  patentee  li- 
censor, it  presents  strong  evidence 
of  operation  under  the  license,  re- 
<iuiring  the  licensee  to  account  for 
the  royalties  due  upon  the  license 
contract;  and  in  such  case  the  li- 
censor may  have  hia  remedy  in 
equity.     Judgment  affirmed. 

Wanamaker,  Newman  and  Matthias, 
JJ.,  concur. 


iNo.   14901— Swift    &    Company    vs. 
The    Hocking    Valley    Railway    Com- 
pany.   Error  to  the  Court  of  Appeals 
of  Cuyahoga  County. 
NEWMAN,  J. 

Where  a  demurrage  rule,  named  in 
the  tariff  filed  by  an  interstate  rail- 
road with  the  Interstate  commerce 
commission  and  published  according 
to  law,  has  been  passed  upon  and  ap- 
proved* by  the  commission  acting 
within  the  scope  of  its  authority,  the 
decision  of  that  tribunal  is  binding 
upon  the  state  courts  and  the  ques- 
tion of  the  validity  of  the  rule  is  not 
open  for  consideration  in  an  action 
brought  by  the  railroad  company  to 
recover  the  charges  assessed  under  the 
rule  as  to  cars  engaged  in  interstate 
commerce.     Judgment  affirmed. 

Donahue,  Johnson,  Jones  and  Mat- 
thias, J  J.,  concur. 


No.   14830 — The  Chicago    Ornamen- 
tal  Iron   Company   vs.    W.    L.   Rook, 
Admr.    Error  to  the  Court  of  Appeals 
of  Mahoning  County. 
DONAHUE,  J. 

1.  The  provision  of  Section  6  of  Ar- 
ticle IV  of  the  Constitution,  as 
amended  September  3,  1910,  requir- 
ing all  the  judges  of  a  court  of  appeals 
to  concur  in  a  judgment  reversing  a 
judgment  of  a  court  of  common  pleas, 
superior  court  or  other  court  of  record 
upon  the  weight  of  the  evidence  has  no 
application  to  a  case  where  two  of  the 


judges  of  that  court  find  that  the  Judg- 
ment of  the  common  please  court  is 
not  sustained  by  any  evidence. 

2.  A  cause  properly  in  this  court.  Is 
here  for  the  determination  of  all  ques- 
tions presented  by  the  record.  Judg- 
ment affirmed. 

Nichols,  C.  J.,  Johnson,  Wanamaker, 
Newman,  Jones,  and  Matthias,  JJ., 
concur. 


No.  14802 — The  Parkside  Cemetery 
Association  vs.  The  Cleveland,  Bed- 
ford &  Geuaga  Lake  Traction  Com- 
pany. Error  to  the  Court  of  Appeals 
of  Cuyahoga  County. 
JOHNSON,  J. 

1.  The  right  of  eminent  domain  be- 
longs to  the  sovereign  power,  and 
statutes  delegating  authority  to  exer- 
cise it  must  be  strictly  construed. 
When  it  is  sought  .to  take  the  prop- 
erty of  an  individual  under  statutes 
granting  such  authority  to  corpora- 
tions, subject  to  condition  specific- 
ally set  forth,  the  protection  of  the 
constitutional  guaranty  of  the  right 
of  private  property  requires  that  the 
powers  granted  by  the  legislature  be 
strictly  pursued  and  all  of  the  pre- 
scribed conditions  be  performed. 

2.  In  a  proceeding  by  a  railroad 
company  to  appropriate  land  for  its 
use,  it  is  incumbent  on  the  company 
to  prove  its  incor];>oration  according 
to  law,  including  the  due  and  legal 
election  of  directors,  its  right  to  make 
the  appropriation,  its  inability  to 
agree  with  the  owners  and  the  neces- 
sity for  the  appropriation.  By  the  pro- 
visions of  Section  11046,  General  Code, 
the  determination  by  the  court  of 
those  questions  favorably  to  the  com- 
pany is  made  jurisdictional. 

3.  The  statutory  requirements  pro- 
vided by  Section  8632  et  seq.,  General 
Code,  for  the  creation  of  a  corpora- 
tion are  mandatory  and  must  be  com- 
plied with  before  the  corporation  can 
be  in  existence. 

4.  Section  8759,  General  Code,  au* 
thorizes  a  railroad  company  to  ap- 
propriate land  deemed  necessary  f(y 
its  railroad,  including  necessary  side- 
tracks, etc.  There  is  no  authority 
for  a  railroad  company  to  appropri- 
ate land  in  which  it  does  not  intend  to 
have  any  real  or  beneficial  interest 
or  use,  but  which  it  is  attempting  as 
a  "dummy"  corporation  to  appropriate 
for  the  sole  use  and  benefit  of  another 
company.    Judgment  reversed. 
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Nichols,  C.  J.,  Donahue,  Wanamak- 
er  and  Matthias,  J  J.,  concur. 


No.  14911— The  State,  ex  rel.  Lil- 
lian Munding,  Administratrix  of  the 
Estate  of  Mary  Picking,  deceased,  vs. 
The  Industrial  Commission  of  Ohio. 
In  Mandamus. 
NICHOLS.  C.  J. 

An  award  of  compensation  from 
the  state  insurance  fund,  under  Sec- 
tion 35  of  the  Workmen's  Compensa 
tlon  Act  (103  O.  L.,  72),  to  a  wholly 
dependent  person  vests  in  the  de- 
pendent, when  the  award  is  made; 
so  that,  in  case  of  the  death  of  such 
dependent,  his  or  her  personal  repre- 
sentative is  entitled  to  the  balance, 
if  any,  remaining  unpaid.  Writ 
awarded. 

Johnson,  Wanamaker  and  New- 
man, JJ.,  concur. 


Xo.  14804— Mahoning  Railway  Co. 
vs.  Joseph  Santoro,  Admr.,  of  the  Es- 
tate of  Antonio  Piombino,  Deceased. 
Error  to  the  Court  of  Appeals  of  Ma- 
boning  County. 
WANAMAKER,  J. 

1.  The  constitution  of  1912,  by  its 
schedule,  expressly  saves  "all  laws 
then  in  force  not  inconsistent  there- 
with." 

2.  Before  a  statute  can  fall  by  rea- 
son of  such  inconsistency  the  repug- 
nancy must  be  necessary  and  obvious. 
If  bj  any  fair  course  of  reasoning  the 
statute  and  constitution  can  be  recon- 
ciled, the  statute  must  stand.  Follow- 
ing Cass  vs.  Dillon,  2  Ohio  St.,  607. 

1  Section  11577,  General  Code,  is 
by  these  tests  reconcilable  with  the 
several  amendments  of  the  constitu- 
tion adopted  in  1912,  and  is  applic- 
able not  only  to  cases  pending  on  the 
first  of  January,  1913,  but  to  all  other 
cases,  until  said  statute  shall  be  re- 
pealed. 

4.  A  mere  change  of  the  name  of  a 
court  does  not  change  the  court, 
where  the  clear  and  manifest  consti- 
tutional purpose  is  to  the  contrary. 
Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue 
and  Matthias,  JJ.,  concur. 


Xo.      14856— Bert      Williams      and 
Charles  Goldstein  vs.  A.  P.  Sandles,  et 
al.    Error  to  the  Court  of  Appeals  of 
Franklin   County. 
MATTHIAS,  J.. 


1.  The  authority  to  prescribe  a 
standard  of  weights  and  measures  not 
being  vested  by  the  constitution  of  the 
United  States  exclusively  in  Congress, 
it  is  within  the  power  of  the  legisla- 
tures of  the  several  states  to  enact 
laws  fixing  and  regulating  standards 
of  weights  and  measures  in  all  re- 
spects in  which  Congress  has  not  legis^ 
lated  upon  the  subject.  Section  6415 
General  Code,  as  amended  March  19, 
1913  (103  O.  L.,  140),  prescribing  the 
dimensions  of  peck  and  lesser  meas- 
ures is,  therefore,  valid. 

2.  The  provisions  of  Section  7965-1, 
General  Code,  authorizing  the  condem- 
nation and  confiscation  of  false  or 
fraudulent  weighing  or  measuring  de- 
vices, are  within  the  police  power  of 
the  state,  and  do  not  contravene  either 
the  state  or  federal  constitution. 

3.  A  court  of  equity  will  not  in- 
quire into  the  constitutionality  of  a 
criminal  statute  upon  the  application 
of  one  seeking,  by  a  proceeding  in  in< 
junction,  to  avert  threatened  prosecu- 
tion under  such  law.  Judgment 
affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Jones,  JJ., 
concur. 


No.  14851 — David  D.  Skillman,  et  al.,. 
vs.  The  State  of  Ohio  on  the  relation 
of  L.  E.  Kerlln,  Prosecuting  Attorney, 
etc.  Error  to  the  Court  of  Appeals  of 
Darke  County. 
MATTHIAS.  J. 

Where  a  petition  is  duly  filed,  pray- 
ing for  a  county  ditch  improvement, 
and  therewith  a  bond  in  compliance 
with  the  requirements  of  Section  6447, 
General  Code,  and  in  pursuance  of  the 
prayer  of  such  petition  and  after  due 
notice,  the  county  commissioners  pro- 
ceed in  all  respects  as  provided  by  Sec- 
tions 6451  and  6455,  General  Code,  and 
after  actual  view  and  full  hearing,  find 
said  improvement  is  necessary  and  will 
be  conducive  to  the  public  health,  con- 
venience and  welfare,  and  grant  the 
prayer  of  the  petition,  and  costs  are 
made  and  expenses  incurred  in  pur- 
suance of  such  finding  and  order,  the 
county  commissioners  cannot  thereaf- 
ter, upon  exceptions  or  otherwise,  dis- 
miss the  proceeding  at  the  cost  of  the 
petitioners.     Judgment  reversed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Jones,  JJ.,. 
concur. 
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No.  14910 — In  re.  application  of 
Oeorge  Hesse  for  Writ  of  Habeas  Cor- 
pus. Error  to  the  Court  6f  Appeals  of 
Hamilton  County- 

NEWMAN,  J. 

Section  41  (Sec.  1558-41,  G.  C.)  of 
the  act  establishing  a  mun'cipal  court 
in  the  City  of  Cincinnati,  limiting  the 
jurisdcton  of  a  justce  of  the  peace  in 


any  township  of  Hamilton  County 
other  than  Cincinnati  Township  in 
criminal  matters,  was  not  repealed  by 
the  act  pass€d  April  28,  1913,  (103  O. 
L.,'  539)  amending  Section  13423,  Gen- 
eral Code.    Judgment  affirmed. 

Johnson,  Donahue,  Jones  and  Mat- 
thias, JJ.,  concur.  Wanamaker,  J.,  dis- 
sents. 


The  Adena  Railroad  Co.,  et  al.,  v.  The  Public  Service  Commission 
of  Ohio.     (Vol.  92,  Ohio  State  Reports.) 

Railroads — ^Charter — Common  Carriers — ^Public  Utilities  Commis- 
sion— Order  to  Furnish  Passenger  Service. 

A  railroad  company,  organized  under  the  general  laws  of  the  state,  whose 
charter  declares  its  purpose  of  "building,  acquiring,  owning,  leasing,  and 
maintaining  a  railroad  to  be  operated  by  steam  or  other  motive  power,"  is 
amenable  to  the  control  of  the  railroad  (now  public  utilities)  commission 
in  so  far  as  its  property  or  its  traffic  is  intrastate ;  and  under  such  a  charter 
the  company,  as  a  common  carrier,  in  addition  to  its  obligations  as  a  carrier 
of  freight,  may  be  required  by  such  commission  to  provide  reasonably  ade- 
quate passenger  service  and  facilities,  if  circumstances  warrant  and  the 
corporation  is  reasonably  able  to  comply  with  such  order. 

(No.  14340— Decided  March  16,  1915.) 

Error  to  the  Court  of  Appeals  of  Franklin  county. 

The  Adena  Railroad  Company,  organized  under  the  general  laws 
of  the  state  of  Ohio  as  a  railroad  company,  on  March  4,  1901,  ob- 
tained a  charter  from  the  state,  which  provided  for  a  capitalization 
of  $1,000,000,  and,  "Third ;  Said  corporation  is  formed  for  the  pur- 
pose of  building,  acquiring,  owning,  leasing,  operating  and  main- 
taining a  railroad  to  be  operated  by  steam  or  other  motive  power 
having  for  its  termini  the  village  of  Adena,  Jefferson  county,  Ohio, 
and  Martin's  Ferry,  Belmont  county,  Ohio,  *  *  *  and  to  have, 
exercise  and  enjoy  all  other  powers,  rights,  privileges,  immunities, 
and  franchises  of  a  railroad  company  under  the  laws  of  the  state 
of  Ohio." 

The  company  acquired  rights  of  way  between  Adena,  in  Jef- 
ferson county,  and  Neffs,  in  Belmont  county,  a  distance  of  about 
twenty  miles,  and  in  1904  completed  its  road  between  those  points. 

On  July  5,  1911,  one  James  T.  Bentley  filed  a  complaint  before 
the  railroad  commission  of  Ohio  against  The  Adena  Railroad  Com- 
pany and  its  lessee,  The  Wheeling  and  Lake  Erie  Railroad  Com- 
pany, and  Worthington  as  receiver,  alleging  that  no  service  had 
been  established  for  the  transportation  of  persons  or  passengers 
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and  that  no  adequate  freight  service  had  been  established  for  the 
carriage  of  freight  in  less  than  carload  lots,  and  praying  for  the 
establishment  of  two  passenger  trains  per  day  in  each  direction 
and  for  the  establishment  of  reasonable  and  adequate  freight  serv- 
ice for  the  transportation  of  freight  in  less  than  carload  lots. 

Testimony  was  taken  before  the  commission,  which  found  that 
the  defendants  failed  to  provide  reasonable  and  adequate  passenger 
service  and  freight  service  for  freight  in  less  than  carload  lots 
between  Adena  and  Neff s,  and  ordered  them  to  provide  the  follow- 
ing service  and  facilities  to  the  public  residing  along  the  company's 
line:  First,  by  operating  daily,  except  Sunday,  a  train  for  passen- 
gers, leaving  Adena  at  some  convenient  hour  in  the  morning  and 
another  at  some  convenient  hour  in  the  afternoon,  each  to  arrive 
at  Neffs  as  soon  after  leaving  Adena  as  a  proper  running  schedule 
would  permit,  and  stopping  at  the  stations  between  Adena  and 
Neffs,  when  signaled  so  to  do,  to  receive  and  discharge  passengers. 
Second,  by  operating  daily,  except  Sunday,  a  train  for  passengers, 
leaving  Neffs  at  some  convenient  hour  in  the  morning  and  another 
leaving  Neffs  at  some  convenient  hour  in  the  afternoon,  under  the 
same  conditions.  Third,  that  reasonably  adequate  freight  service 
should  be  provided  for  traffic  offered  in  less  than  carload  lots  at 
stations,  by  oi)erating  a  train  carrying  freight  shipments  in  less 
than  carload  lots,  daily,  except  Sunday,  between  Adena  and  Neffs, 
and  Neffs  and  Adena. 

Thereupon  the  defendants,  under  authority  then  given  them 
by  statute,  filed  their  action  in  the  common  pleas  court  to  vacate 
and  set  aside  the  order  of  the  commission,  on  the  ground  that  the 
service  fixed  in  such  order  was  unreasonable  and  in  violation  of  the 
federal  and  state  constitutions.  The  common  pleas  court  found 
against  the  plaintiff  companies  and  dismissed  the  petition.  An 
appeal  was  then  taken  to  the  court  of  appeals,  where  the  case  was 
heard  on  substantially  the  same  testimony  tendered  before  the 
commission. 

The  court  of  appeals  made  substantially  the  same  order  as  the 
commission  and  dismissed  the  petition,  but  reserved  the  right, 
upon  application  of  the  plaintiffs,  to  open  up  the  judgment  and  re- 
hear the  question  as  to  the  reasonableness  of  the  order  as  to  the 
second  daily  passenger  train  at  the  end  of  six  months  after  the 
service  had  been  installed,  and  upon  such  rehearing  to  make  such 
order  as  the  justice  of  the  case  required.  From  this  order  error 
was  prosecuted  to  the  supreme  court. 
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After  such  error  proceedings  were  begun  the  public  utilities 
commission  of  Ohio,  the  successor  of  what  was  formerly  known  as 
"the  railroad  commission"  and  later  "the  public  service  commis- 
sion," by  leave  of  this  court,  filed  an  answer  to  the  petition  in  error, 
in  which  it  was  alleged  that  since  the  hearing  in  the  court  of  ap- 
peals, upon  a  motion  for  new  trial  and  application  for  rehearing 
under  the  reservation  in  judgment  entered  by  that  court,  the  court 
of  appeals,  upon  the  evidence  in  the  original  hearing  and  supple- 
mentary evidence  offered  in  relation  to  the  result  of  the  operation 
of  the  passenger  service  installed  upon  said  Adena  railroad,  found 
that  said  order,  in  so  far  as  the  same  required  the  operation  of  a 
second  daily  passenger  train,  was  unreasonable  and  unjust,  and 
ordered  that  one  passenger  train  a  day,  in  either  direction,  should 
be  run  at  convenient  hours,  and  further  reserved  the  power  in  the 
commission  to  make  such  additional  orders  in  respect  to  passenger 
service  as  might  thereafter  be  just  and  proper  under  changed  con- 
ditions. 

Messrs.  Henderson,  Livesay  &  Burr ;  Messrs.  Squire,  Sanders  & 
Dempsey  and  Mr.  Robert  F.  Denison,  for  plaintiffs  in  error. 

Mr.  Timothy  S.  Hogan,  attorney  general ;  Mr.  Joseph  McGhee ; 
Mr.  George  Thomburg;  Mr.  Herbert  W.  Mitchell  and  Mr.  Charles 
C.  Marshall,  for  defendant  in  error. 

Jones,  J.  What  might  have  been  the  duties  and  obliga- 
tions of  the  railroad  company  as  a  common  carrier,  had  its  char- 
ter specifically  declared  its  purpose  to  carry  freight  only,  or 
whether  such  an  authorization  would  be  valid,  it  is  not  necessary 
here  to  determine.  Its  declared  purpose,  under  its  incorporation, 
was  to  build,  acquire,  own,  lease,  operate  and  maintain  a  railroad 
to  be  operated  by  steam  or  other  motive  power.  It  was  thus  or- 
ganized under  the  general  laws  of  the  state,  and  assumed  all  the 
functions  and  became  saddled  with  all  the  obligations  of  a  common 
carrier  of  freight  and  passengers.  By  its  charter  it  obtained  the 
special  powers  and  privileges  granted  railroad  corporations,  includ- 
ing the  right  of  eminent  domain.  Having  the  undoubted  power, 
under  its  charter,  to  perform  the  functions  of  a  common  carrier  of 
passengers,  it  became  amenable  to  the  state's  control  in  relation 
to  that  specific  duty.  Its  obligations  are  mutual  and  correlative. 
Since  the  railroad  company  under  its  franchise  could  insist  upon 
its  right  to  carry  passengers,  the  state  could  also  insist  upon  the 
performance  of  that  duty  by  the  carrier  within  reasonable  limits. 
By  authority  of  law  supervisory  and  regulatory  duties  over  com- 
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mon  carriers  were  imposed  upon  the  commission  under  the  pro- 
visions creating  that  body.  It  is  provided  by  Section  504,  General 
Code,  that  ''Each  railroad  shall  furnish  reasonably  adequate  serv- 
ice and  facilities." 

Section  535,  General  Code,  provides  that  if,  upon  investigation, 
the  commission  finds  that  any  service  in  connection  with  the 
transportation  of  passengers  is  unreasonable  or  that  any  service 
is  inadequate,  it  may  fix  reasonable  service  to  be  imposed  and  fol- 
lowed in  the  future.  These  and  other  kindred  sections  recognize 
the  commission's  governmental  agency  and  control  over  railroads- 
as  common  carriers,  and  make  no  distinction  between  them  as  car- 
riers of  passengers  or  commodities. 

By  its  incorporation,  under  the  general  laws,  the  corporation 
assumed  the  performance  of  duties  for  the  benefit  of  the  public 
generally  as  a  common  carrier.  Scofield  v.  The  L.  S.  &  M.  S.  Ry. 
Co.,  43  Ohio  St.,  571 ;  State  v.  The  Hazelton  &  Leetonia  Ry.  Co.,  40 
Ohio  St.,  504;  4  Elliott  on  Railroads  (2  ed.),  section  1392. 

That  it  has  held  itself  out  to  the  public,  for  a  period  of  time, 
as  a  carrier  of  freight  only,  does  not  impinge  upon  the  right  of  the 
state  to  compel  the  exercise  of  its  franchise,  if  that  right  existed  at 
the  time  of  the  grant  and  was  not  affected  by  subsequent  legisla* 
tioD. 

The  cases  cited  by  plaintiffs  in  error  are  not  in  conflict  with 
with  the  right  of  the  state  regulation  and  control  of  common  car- 
riers. These  cases  were  decided  before  the  modem  plan  of  com- 
mission control  had  been  adopted  by  many  of  our  commonwealths, 
and  they  go  no  further  than  to  hold  that  the  ciarrier's  duties  are 
measured  by  the  public  needs  and  limited  by  the  reasonable  exer- 
cise of  its  franchise.  Unless  otherwise  provided  by  law,  these 
duties  are  not  absolute  but  relative,  and  depend  in  each  instance 
upon  varying  conditions,  involving  the  public  service  on  the  one 
hand  and  reasonable  regulation  upon  the  other.  These  questions 
have  been  confided  by  the  state  to  the  commission,  which  had  full 
power  to  determine,  upon  the  evidence,  whether  reasonably  ade- 
quate service,  including  passenger  service,  had  been  furnished. 
This  included  also  the  determination  of  the  question  whether  under 
the  circumstances  the  railroad  was  able  to  furnish  such  service  and 
whether  the  public  needs  reasonably  demanded  it. 

The  principle  is  stated  by  Mr.  Justice  White  in  the  case  of 
Atlantic  Coast  Line  Rd.  Co.  v.  North  Carolina  Corp.  Commission, 
206  U.  S.,  1 :  "As  the  duty  to  furnish  necessary  f acihties  is  coterm- 
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inous  with  the  powers  of  the  corporation,  the  obligation  to  dis- 
charge that  duty  must  be  considered  in  connection  with  the  nature 
and  productiveness  of  the  corporate  business  as  a  whole,  the  char- 
acter of  the  services  required,  and  the  public  need  for  its  perform- 
ance." 

We  hold,  therefore,  that  under  the  charter  herein  obtained  at 
least  a  relative  duty  was  imposed  upon  the  corporation  to  maintain 
a  passenger  service  if  the  evidence  justified  the  commission  in  find- 
ing that  the  same  was  reasonably  necessary  in  order  to  provide 
adequate  service  to  the  public  and  did  not  otherwise  violate  a  consti- 
tutional right  by  imposing  a  burden  upon  the  company  heavier  than 
it  could  sustain.  Inasmuch  as  the  evidence  upon  which  the  court 
of  appeals  based  its  finding  upon  the  rehearing  is  not  before  us  at 
this  time,  it  is  obvious  that  we  cannot  consider  whether  the  order 
made  by  that  court  was  reasonable  or  otherwise. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Wanamaker  and  Matthias,  JJ. 
concur. 
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NEW  INCORPORATIONS 


The  Fanners  Savings  &  Loan  Asso- 
ciation, Defiance,  $1,000,000.  R.  G. 
Holgate,  Fred  Mekus,  C.  W.  Palmer, 
Peter  Hornish,  Chas.  S.  Latchaw,  John 
G.  Weber,  Henry  Troeger. 

The  Rheinstrom  Brothers  Company, 
Cincinnati.  $250,000;  manufacture  and 
sale  of  cordials,  liquors  and  food 
products.  Jas.  A.  Rheinstrom,  S.  H. 
Fetchheimer,  H.  A.  Rheinstrom,  Wal- 
ter F.  Foreman,  John  F.  Egan. 

The  Streich  &  Heine  Drug  Com- 
pany, East  Cleveland,  $5000.  Chas.  F. 
Streich.  Claude  W.  Simmon,  Isadore 
Grossman,  B.  I.  Roof,  Harry  C.  Gahn. 

The  Spitz  Plumbing  Company, 
Cleveland.  $10,000.  Fred  E.  Wirth- 
shafter,  E.  M.  Stevenson,  Morris  Spitz, 
Max  E.  Spitz,  Samuel  E.  Spitz. 

The  Akron  Industrial  Development 
Company,  Akron,  $5000.  F.  M.  Brown, 
A  V.  Mansfield,  John  R.  Brown,  S.  E. 
Straub,  Chas.  H.  Brown;  selling  real- 
estate  and  financing  industrial  indus- 
tries. 

The  H.  &  R.  Furniture  Company,  To- 
ledo. $10,000  Max  M.  Hollander,  David 

L  Rosenzwei^,  Marie  E.  Connolly,  Jos. 
0.  Eppstein,  Isadore  Fink. 

The  Toledo  Coal  Sales  Company, 
Toledo  Coal  Sales  Company,  Toledo, 
$10,000,  Paul  T.  Gaynor,  John  H. 
O'Leary,  Fred  A.  Riehm,  Blanche 
O'Brien,  Sarah  Garvin. 

The  Park  Realty  Company,  Warren, 
$10,000.  Tom  Walsh,  Florence  Walsh, 
Isadore  Murphy,  J.  V.  Murphy,  Frank 
Cotter. 

The  Square  Business  Exchange  Com- 
pany, Cleveland,  $10,000.  George  T. 
Bander.  Anthony  F.  Gaughn,  W.  S. 
Searles,  J.  R,  Robinson,  D.  T.  May.  To 
handle  real  estate. 

The  Mahoning  Steel  Products  Com- 
pany, Warren,  $50,000.  C.  C.  Stewart, 
C.  H.  Lewis,  I.  A.  Thomas,  Geo.  T.  Fil- 
lius.  Cherles  Fillius. 

The  R.  E.  Potter  Manufacturing 
Company,  Elyria,  $10,000;  dealing  and 
selling  all  kinds  of  wearing  apparel. 
R.  E.  Potter,  J.  D.  Bentley,  B.  A.  Patch, 
W.  Ross  Brewer,  E.  A.  Williams. 


The  Arbogast  Tire  &  Supply  Com- 
pany, Toledo,  $10,000.  Wm.  J.  PYitsche, 
Fred  H.  Kruse,  Mark  Winchester,  H. 
M.  Turner,  W.  S.  Arbogast. 

The  Hankins  News  Company,  Mas- 
sillon,  $5000.  Laura  E.  Hankins,  Mary 
R.  Yoke,  S.  Bert  Hankins,  Geo.  W. 
Kratsch,  Per  Lee  Hunt. 

The  Chester  Improvement  Company, 
Cleveland,  $20,000.  Maurice  Singer, 
Jacob  Singer,  William  Rosenfeld, 
Charles  B.  Solders,  William  L.  Murphy .- 

The  Anna  Building,  Loan  &  Savings 
Company,  Sidney,  $50,000.  R.  D.  Mede, 
Daniel  Runkle,  Geo.  C.  Schiff,  Chas.  C. 
Toland,  A.  W.  Fridley,  J.  F.  A.  Frid- 
ley. 

The  J.  &  W.  Koebler  Company, 
Cleveland,  $60,000;  conducting  a  gen- 
eral undertaking  business.  Wm.  Koeb- 
ler, Julius  Koebler,  Chas.  J.  Bennett, 
Arthur  D.  Stouffer,  Paul  Howland. 

The  Cleveland  Investment  Company, 
Cleveland,  $25,000.  B.  H.  Schwartz, 
Ruth  Briggs,  G.  E.  Morgan,  M.  B. 
Marks,  Eugene  Landsman. 

The  Beckenbach  Realty  &  Invest- 
ment Company,  Cleveland,  $10,000. 
John  Bechenbach,  A.  A.  Neiger,  A.  A. 
Clay,  P.  M.  Kuederle,  C.  Jenks. 

The  Buerkle  Metzger  Company,  Cin- 
cinnati, $10,000;  dealing  in  automo- 
biles and  selling  accessories  and  sup- 
plies for  same.  F.  C.  Buerkle,  J.  E. 
Buerkle,  Mrs.  F.  C.  Buerkle,  A.  W. 
Warman,  H.  D.  Warman. 

The  Conneaut  Amusement  Company, 
Conneaut,  $20,000.  Raymond  R.  Hy- 
Tand,  F.  E.  Orcutt,  H.  W.  Ford,  Lloyd 
Heath,  Bert  N.  Greenman. 

The  Davis  &  Farley  Company,  Cleve- 
land, $10,000;  handling  insurance.  E. 
W.  Davis,  Ira  C.  Farley,  Chas.  F.  Thain, 
H.  J.  Hall,  J.  H.  Rowse. 

The  Cleveland  Euclid  Realty  Com- 
pany, Cleveland,  $10,000.  Zoltan  L. 
Nyerges,  C.  L.  Nyerges,  Charles  L. 
Vlach,  M.  Coffey,  M.  Filer. 

The  Citizens  Mortgage  &  Loan  Com- 
pany, Cleveland,  $10,000.  C.  F.  McCon- 
nell,  W.  A.  Coffman,  L.  C. -Heimberger, 
ohn  W.  Gill,  G.  C.  Hafley. 
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The  George  Henricks  Company,  To- 
ledo, $10,000.  George  Henricks,  Fred- 
erick W.  Anderson,  A.  Ray  Green,  Will- 
iam H.  Edgar,  Roy  H.  Green. 

The  Steuben  Auto  Tire  Company, 
Steubenville,  $10,000.  John  D.  Gard- 
ner, Jas.  K.  Biddle.  Wm.  K.  Kincaid, 
Thos.  S.  Jones,  Victor  Biddle. 

The  Williams-Murphy  Company,  Cin- 
cinnati, $10,000.  Luna  F.  Murphy,  Alice 
Murphy,  Laura  Murphy,  W.  Ray  Mur- 
phy, Clare  Murphy;  handling  flowers. 

The  Empire  Dry  Cleaning  Com- 
pany, Cleveland,  $5000.  Max  Ellis,  Mar- 
tin  Ellis,  I.  J.  Rothchild,  Adeline  L. 
Long,  S.  J.  Deutsch. 

The  American  Adjusters  Directory 
Company,  Cincinnati,  $10,000.  Daw- 
son E.  Bradley,  Walter  D.  Murphy,  H. 
L.  Brown,  D.  P.  Miller,  Edward  F. 
Peters. 

The  H.  A.  Lozier  Company,  Cleve- 
land, $10,000;  manufacturing  and  deal- 
ing in  automobiles.  H  A.  Lozier,  A. 
W.  Foote,  E.  G.  Tillotson,  Frank  G. 
■Ginn,  R.  B.  Sheridan. 

The  Propper  Brothers  Company  of 
Ohio,  Cleveland;  manufacturing  and 
dealing  in  childrens'  wearing  apparel. 
William  Fried,  H.  B.  Propper,  A.  W. 
Propper,  A.  E.  Bernstein,  L  Nungesser. 

The  B.  M.  Gardner  Company,  Cleve- 
land; manufacturing  and  buying  and 
selling  metal  products,  $10,000.  James 
M.  Sowers,  K.  C.  Junke,  B.  M.  Duncan, 
J.  C.  Quayle,  F.  H.  Parker. 

The  Mechanicsburg  Light  &  Power 
Company,  Mechanicsburg,  $18,000.  T. 
J.  Long,  Fritz  Long,  C.  H.  Reed,  J.  R. 
Long,  F.  N.  Clemans. 

The  Charles  S.  Clark  Grocery  Com- 
pany, Cleveland,  $10,000.  C.  S.  Clark, 
C.  J.  Brown,  Clara  Clark,  Walter  T. 
Cubbison,  Marie  McMahon. 

The  Manufacturers  Service  Com- 
pany, $10,000.  Fred  F.  Field,  Aaron 
Goldsmith,  Regina  Keppler,  Leona 
Field,  Charles  D.  Geutsch. 

The  Reliance  Investment  Company, 


Cleveland;  dealing  in  real  estate,  $25,- 
000.  Fred  M.  Weston,  Erwin  G.  Becker, 
Archie  J.  Smith,  Steffie  Kupniewski, 
Hllliard  Wylie. 

The  Williams-Way  Realty  CJompany, 
Cleveland,  $10,000.  S.  A.  Williams, 
Wm.  L.  Hughes,  J.'H.  Way,  J.  K.  Lee, 
A.  B.  Curtis 


Increases. 

The  Abbey  Fireproof  Storage  Com- 
pany, Cleveland;  $25,000  to  $40,000. 

The  Home  Savings  &  Loan  Com- 
pany of  Youngstown,  Ohio,  Youngs- 
town;   $5,000,000  to  $6,000,000. 

Amendment,  The  Dort  Company, 
Cleveland. 

The  Cleveland  Columbian  Building 
Company,  Cleveland;  $10,000  to  $50,- 
000. 

The  Garwood  Gas  Lamp  &  Heater 
Company,  Canton;  $50,000  to  $125,000. 

The  North  Western  Ohio  Light  Com- 
pany, Columbus;  $10,000  to  $1,000,000. 

The  River  City  Realty  Company, 
Portsmouth;  $25,000  to  $40,000. 

The  Ohio  Stoneware  Company,  Ak- 
ron; $50,000  to  $5000. 

The  Akron  Gas  Company,  Akron; 
$400,000  to  $4000. 

The  Wheeling  &  Lake  Erie  Coal  Min- 
ing Company,  Cleveland;  $160,000  to 
$500,000. 

The  Fox  Paper  Company,  Lockland, 
$400,000  to  $420,000. 

The  Cuyahoga-Spring  Company, 
Cleveland;    $30,000  to  $50,000. 

The  Dayton  Extract  Sales  Company, 
Dayton;  $5000  to  $15,000. 

The  Ohio  Service  Company  Coshoc- 
ton; $800,000  to  $2,000,000. 

The  Bope  Clothing  Company!  Colum- 
bus; $5000  to  $50,000. 


Decreases. 

The  Ohio  Savings  &  Loan  Associa- 
tion, Fostoria;  $2,000,000  to  $1,000,000. 

Toupees— -The  I.  H.  Pohl  Co.,  108% 
S.  High.  ^ 
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No.  661 — ^In  the  Matter  of  the  Petition  of  David  R.  Forgan,  Edgar 
S.  Bloom  and  Frank  F.  Fowle,  Receivers  of  Central  Union  Tele- 
phone Company,  to  The  Public  Utilities  Commission  of  Ohio,  for 
its  Omsoit  to  and  Approval  of  the  Acquisition  by  Said  Receivers 
of  Certain  Stock  of  lite  Middletown  Telephone  Company — ^Prayer 
Granted. 


(December  1,  1915.) 

David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the 
duly  appointed,  qualified  and  acting  receivers  for  the  Central  Union 
Telephone  Company,  having,  on  the  ninth  day  of  November,  1915, 
filed  their  application  asking  for  the  consent  to  and  approval,  by 
this  commission,  of  the  acquisition  by  applicants  of  twelve  thousand 
three  hundred  dollars,  par  value,  of  common  capital  stock  of  The 
Middletown  Telephone  Company  in  settlement  and  discharge  of 
an  indebtedness  of  that  amount  on  account  of  material  and  equip- 
ment furnished  said  The  Middletown  Telephone  Company  by  the 
said  Central  Union  Telephone  Company,  the  issue  and  disposition 
of  said  capital  stock  having,  by  this  commission,  been  consented 
to  and  authorized  by  order,  dated  January  7,  1914,  in  the  proceed- 
ing entitled,  "In  the  matter  of  the  application  of  The  Middletown 
Telephone  Company  of  Middletown,  Ohio,  for  the  consent  and 
approval  of  the  commission  for  the  issuance  of  $50,000.00  par 
value  in  common  stock,  to  provide  the  company  funds  with  which 
to  pay  for  extensions  and  improvements  to  its  plant,  which  are 
immediately  necessary,  and  to  make  such  other  extensions  and 
improvements  as  may  be  necessary  from  time  to  time"  and  num- 
bered No.  71 ;  and  the  commission,  upon  the  filing  of  said  applica- 
tion, having  deemed  the  assignment  thereof  for  hearing  to  be  un- 
necessary, the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
public  will  thereby  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor,  the  commission  is 
satisfied  that  the  prayer  of  said  application  should  be  granted.  It 
is,  therefore 
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Ordered,  That  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  receivers  for  the  Central  Union  Telephone  Com- 
pany, be,  and  they  hereby  are  authorized  to  acquire,  in  settlement 
and  discharge  of  certain  indebtedness  for  material  and  equipment 
furnished,  twelve  thousand  three  hundred  dollars  ($12,300.00), 
par  value,  of  the  common  capital  stock  of  The  Middletown  Tele- 
phone Company. 

No.  669 — ^In  the  Matter  of  the  Joint  Application  of  H.  L.  Lash,  Lee 
Lashy  J.  C.  Baker,  George  E.  Bowen,  J.  O.  Lash  and  W.  B.  Ram- 
sey, Partners,  Doing  Business  Under  the  Name  of  The  Bolivar 
Electric  Company,  and  John  Bimeler  Individually,  for  Consent 
and  Authority  of  the  Commission  to  Sell  and  Purchase,  Respect- 
ively, the  Property  of  Said  The  Bolivar  Electric  Company— 
Prayer  Granted. 


(December  6,  1915.) 

H.  L.  Lash,  Lee  Lash,  J.  C.  Baker,  George  E.  Bowen,  J.  0. 
Lash,  and  W.  E.  Ramsey,  partners  doing  business  under  the  name 
of  The  Bolivar  Electric  Company,  and  John  Bimeler,  individually, 
having,  on  the  twelfth  day  of  November,  1915,  filed  their  joint 
application  asking  for  the  consent  to  and  approval,  by  the  commis- 
sion, of  the  sale  and  transfer  by  said  i>artners,  and  the  purchase 
and  acquisition  by  said  John  Bimeler,  of  all  the  property  now  known 
as  the  Bolivar  Electric  Light  Plant,  together  with  all  the  rights 
and  privileges  belonging  thereto,  including  all  real  and  personal 
property  owned  and  used  in  connection  with  the  operation  of  said 
electric  light  plant  on  the  first  day  of  October,  1915,  and  the  com- 
mission having,  upon  the  filing  of  said  application,  deemed  the  as- 
signment thereof  for  hearing  to  be  unnecessary,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby,  and  that  the 
public  will  thereby  be  furnished  adequate  service  for  a  reasonable 
and  just  rate  or  charge  therefor,  the  commission  is  satisfied  that 
its  consent  and  authority  for  the  sale  and  purchase  of  said  prop- 
erty should  be  granted.    It  is,  therefore, 

Ordered,  That  said  H.  L.  Lash,  Lee  Lash,  J.  C.  Baker,  George 
E.  Bowen,  J.  0.  Lash  and  W.  B.  Ramsey,  partners  doing  business 
under  the  name  of  The  Bolivar  Electric  Company,  be,  and  they 
hereby  are  authorized  to  sell  and  convey  to  the  said  John  Bimeler, 
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all  of  the  property  now  knovoi  as  the  Bolivar  Electric  Light  Plant, 
together  with  all  the  rights  and  privileges  belonging  thereto,  in- 
cluding all  real  and  personal  property  owned  and  used  in  connec- 
tion with  the  operation  of  said  electric  light  plant  on  the  first  day 
of  October,  1915,  as  the  same  is  more  fully  described  and  enu- 
merated in  the  application  herein,  which  said  pleading,  insofar  as 
it  describes  and  enumerates  said  property,  hereby  is  made  a  part 
of  this  order  by  reference;  and  the  said  John  Bimeler  hereby  is 
authorized  to  purchase  and  acquire  said  property  and  assets.  It 
is  further 

Obdebed,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval,  by  this  commission,  of  any  increase  in 
rates  or  diminution  of  service  in  the  territory  now  served  by  said 
property.     It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commission 
schedules  providing  for  their  respective  withdrawal  from  and  in- 
auguration of  service  in  the  territory  now  served  by  said  property, 
and  that  the  authority  herein  granted  may  be  exercised  from  and 
after  the  filing  of  such  schedules.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 

No.  642 — ^In  the  Matter  of  the  Application  of  The  Mansfield  Public 
Utility  and  Service  Company  for  Consent  and  Authority  to  Issue 
$3,500.00  Capital  Stock— Prayer  Granted. 


(November  30,  1915.) 

The  Mansfield  Public  Utility  and  Service  Company,  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Ohio,  having,  on  the  twenty-fifth  day  of  October,  1915, 
filed  its  application  asking  for  the  consent  and  authority  of  the 
commission  for  the  issue  of  its  common  capital  stock  of  the  par 
value  of  three  thousand,  five  hundred  dollars,  the  proceeds  to  be 
applied  to  the  payment  of  the  purchase  price  for  all  of  the  property 
and  assets  formerly  owned  by  The  Mansfield  Railway,  Light  and 
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Power  Company  which  applicant  acquired  at  judicial  sale  thereof 
at  Mansfield,  Ohio,  September  15,  1915,  and  the  time  for  hearing 
said  matter  having  been  fixed  for  Monday,  November  15,  1915,  at 
one-thirty  o'clock  p.  m.,  and  due  notice  of  the  time  and  place  of 
said  hearing  having  been  given,  and  having  been  heard  on  said 
day  and  the  further  consideration  thereof  continued  from  day  to 
day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  proceeds  of  said  capital  stock  are  to  be  used 
in  payment  of  the  purchase  price  of  property  to  be  used  and  useful 
for  the  prosecution  of  applicant's  corporate  purposes,  the  commis- 
sion is  satisfied  that  the  prayer  of  said  application  should  be  grant- 
ed.   It  is,  therefore, 

Ordered,  That  said  The  Mansfield  Public  Utility  and  Service 
Company  be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  three  thousand,  five  hundred  dollars 
($3,500.00),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  the  par  value  thereof,  it  being 
the  opinion  and  finding  of  the  commission  that  the  money  to  be 
secured  by  the  issue  of  said  capital  stock  is  reasonably  required 
for  the  proper  purposes  of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be,  by  said  The  Mansfield  Public  Utility  and  Service  C!om- 
pany,  devoted  to  and  used  for  the  following  purpose  and  no  other, 
to-wit :  To  be  applied  to  the  payment  of  the  purchase  price  for  the 
property  and  assets  formerly  owned  by  The  Mansfield  Railway, 
Light  and  Power  Company,  acquired  September  15,  1915,  at  public 
sale  under  decree,  dated  December  30, 1912,  of  the  court  of  common 
pleas  of  Richland  county,  Ohio,  which  sale  was,  by  said  court,  con- 
firmed on  said  fifteenth  day  of  September,  1915.    It  is  further 

Ordered,  That  said  The  Mansfield  Public  Utihty  and  Service 
Company  make  verified  report  to  this  commission  of  the  issue  of 
said  capital  stock  and  the  disposition  of  the  proceeds  thereof,  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property,  for  the  payment  of 
a  part  of  the  consideration  for  which  said  capital  stock  herein  is 
authorized  to  be  issued,  as  an  acquiscence  in  the  values  placed  upon 
said  property  by  said  companies,  nor  as  an  approval  of  the  consid- 
eration stipulated;  nor  shall  anything  herein  be  construed  as  an 
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approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  companies,  nor  as  a  finding  that  said  rates  are  reasonable 
and  not  excessive  and  not  discriminatory,  or  that  the  service  of  said 
companies  is  adequate,  efficient  or  sufficient. 

643 — ^In  the  Matter  of  the  Joint  Application  of  The  Electric  Light 
Company,  of  Ottawa,  Ohio,  and  The  North  Western  Ohio  Light 
Company  for  Authority  for  the  Sale  and  Transfer  of  Property — 
Prayer  Granted. 


(November  29,  1915.) 

The  Electric  Light  Company  of  Ottawa,  Ohio,  and  The  North 
Western  Ohio  Light  Company,  corporations  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  hav- 
ing, on  the  twenty-fifth  day  of  October,  1915,  filed  their  joint  ap- 
plication asking  for  the  consent  and  approval  of  this  commission 
to  the  sale  and  conveyance,  by  said  The  Electric  Light  Company  of 
Ottawa,  and  the  purchase  and  acquisition  by  said  The  North  West- 
em  Ohio  Light  Company  of  all  of  the  property  of  said  The  Electric 
Light  Company  of  Ottawa,  consisting  of  an  electric  light  and  power 
plant  and  distributing  system  for  the  manufacture  and  distribu- 
tion of  electric  energy,  for  sale  to  the  citizens  and  residents  of 
Ottawa,  Putnam  county,  Ohio,  and  territory  adjacent  thereto,  and 
the  time  for  hearing  said  matter  having  been  fixed  for  Friday,  No- 
vember 5,  1915,  at  one-thirty  o'clock  p.  m.,  and  due  notice  of  the 
time  and  place  of  said  hearing  having  been  given  and  having  been 
heard  on  said  day  and  the  further  consideration  thereof  continued 
from  day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  charge  or  rate  therefor,  the  commission  is 
satisfied  that  its  consent  and  authority  for  the  purchase,  sale  and 
conveyance  of  said  property  should  be  granted.    It  is,  therefore, 

Obdered,  That  said  The  Electric  Light  Company  of  Ottawa, 
Ohio,  be,  and  it  hereby  is  authorized  to  sell  and  convey  to  said  The 
North  Western  Ohio  Light  Company,  all  of  its  property,  consisting 
of  an  electric  light  and  power  plant  at  Ottawa,  Putnam  county, 
Ohio,  including  a  generating  station  and  distributing  system  for 
the  manufacture  and  distribution  of  electric  energy,  for  sale  to 
the  citizens  and  residents  of  Ottawa  and  territory  adjacent  there- 
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to;  and  said  The  North  Western  Ohio  Light  Company  be,  and  it 
hereby  is  authorized  to  purchase  and  acquire  said  property.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  the  commission,  of  any  increase  in  rates  or 
diminution  of  service  in  the  territory  now  served  by  said  property. 
It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  now  served  by  said 
property,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  the  filing  of  such  schedules.  It  is 
further 

Ordered,  That  nothing  herein  shall  i^e  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized  to 
be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed  upon 
said  property  by  said  companies,  nor  as  an  approval  of  the  consid- 
eration stipulated;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service  by 
said  companies  at  any  of  their  stations,  or  in  any  municipality,  or 
elsewhere,  nor  as  a  finding  by  the  commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  companies  at  any  of  their  stations,  or  in  any  munic- 
ipality or  elsewhere,  is  adequate,  efficient  or  sufficient. 

No.  677 — In  the  Matter  of  the  Joint  Application  of  LeRoy  Dob3^iis 
and  The  Milliard  Light  and  Power  Company  Covering  Sale  of 
Electric  Light  Plant  at  Milliard,  Ohio— Prayer  Granted. 


(December  6,  1915.) 

LeRoy  Dobyns,  the  sole  owner  of  the  electric  light  plant  in  the 
village  of  Milliard,  Franklin  county,  Ohio,  and  The  Milliard  Light 
and  Power  Company,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Ohio,  having,  on 
the  twenty-second  day  of  November,  1915,  filed  their  joint  appli- 
cation asking  for  the  consent  to  and  approval,  by  the  commission, 
of  the  sale  and  transfer  by  the  said  LeRoy  Dobyns,  and  the  pur- 
chase and  acquisition  by  said  The  Milliard  Light  and  Power  Com- 
pany, of  said  electric  light  plant  in  the  village  of  Milliard,  and  the 
commission  having  fixed  Friday,  December  3,  1915,  at  two-thirty 
o'clock  p.  m.,  as  the  time  for  hearing  said  matter,  and  due  notice 
.of  the  time  and  place  of  said  hearing  having  been  given,  and  having 
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been  heard  on  said  day  and  the  further  consideration  thereof  con- 
tinued from  day  to  day,  the  same  came  on  this  day  for  final  con- 
sideration. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  and 
it  appearing  that  the  service  furnished  the  public  will  thereby  be 
improved,  and  that  the  public  will  be  furnished  adequate  service 
for  a  reasonable  and  just  rate  or  charge  therefor,  the  commission 
is  satisfied  that  its  consent  and  authority  for  the  sale  and  purchase 
of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  LeRoy  Dobyns  be,  and  he  hereby  is  author- 
ized to  sell  and  convey  to  said  The  Hilliard  Light  and  Power  Com- 
pany the  electric  light  plant  in  the  village  of  Hilliard,  Franklin 
county,  Ohio,  consisting  of  engines,  generators,  switch-boards,  ca- 
bles, wires,  poles,  motors  and  all  appurtenances  and  equipment 
necessary  to  produce,  transfer  and  distribute  electrical  energy  to 
the  citizens  of  said  village  and  in  the  immediate  vicinity  thereof, 
for  light,  heat  and  power,  which  said  property  is  more  fully  de- 
scribed and  enumerated  in  the  application  herein,  which  said  plead- 
ing, insofar  as  it  describes  and  enumerates  said  property  hereby 
is  made  a  part  of  this  order  by  reference ;  and  said  The  Hilliard 
Light  and  Power  Company  hereby  is  authorized  to  purchase  and 
acquire  said  property.     It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  this  commission,  of  any  increase  in  rates  or 
diminution  of  service  in  the  territory  now  served  by  said  property. 
It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commission 
schedules  providing  for  their  respective  withdrawal  from  and  in- 
auguration of  service  in  the  territory  now  served  by  said  property, 
and  that  the  authority  herein  granted  may  be  exercised  from  and 
after  the  filing  of  such  schedules.     It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upoii  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminator^',  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 


ATTORNEY  GENERAL 


Laborers  Employed  Upon  the  Public  Highways  by  County  Com- 
missioners Are  in  the  Unskilled  Labor  Class  as  D^med  in  Para- 
graph 2,  Subdivision  (b)  of  Section  486-8,  General  Code.  (The 
Civil  Service  Law). 


No.  1024^(Opinion  Dated  November  16,  1915.) 

Hon.  Earl  K.  Solether,  Prosecuting  Attorney,  Bowling  Green,  Ohio. 
Dear  Sir:     I   have  your  letter  of  November   13,   1915,   as 

follows : 

"I  desire  your  opinion  as  to  the  construction  of  certain 
sections  of  the  civil  service  statutes  recently  enacted  by  our 
legislature,  and  in  particular,  Section  486-8  G.  C.  (b),  para- 
graph 2. 

We  have  in  this  county  extensive  stone  road  repairing  and 
at  the  present  time  the  commissioners  are  employing  about 
one  hundred  men,  consisting  of  teamsters,  laborers  and  super- 
intendents, who  are  engaged  in  the  improvement  of  our  stone 
roads. 

Our  auditor  has  asked  me  as  to  whether  the  civil  service 
act,  especially  the  paragraph  above  mentioned,  will  apply  to 
the  laborers  above  mentioned." 

While  you  do  not  make  the  direct  inquiry  yourself,  it  appears 
from  your  letter  that  the  question  under  consideration  by  you  ap- 
plies to  the  employment  of  certain  laborers  upon  the  public  high- 
ways of  your  county,  said  employment  being  made  by  the  county 
commissioners.  It  further  appears  from  your  letter  that  the 
county  auditor  has  asked  you  whether  the  civil  service  law  of  the 
state  applies  to  the  employment  of  said  laborers. 

'  Taking  this  inquiry  as  your  question  in  this  matter,  we  must 
observe  in  the  first  place  that  under  the  provisions  of  paragraph  1 
of  Section  486-1  G.  C.  as  amended  106  0.  L.  400,  the  term  "civil 
service"  includes  all  offices  and  positions  of  trust  or  employment 
in  the  service  of  the  state  and  the  counties,  cities  and  city  school 
districts  thereof.  It  may  be  said,  therefore,  as  a  general  proposi- 
tion that  all  employments  by  the  state  or  county  authorities  are 
covered  by  and  included  within  the  scope  of  the  foregoing  pro- 
visions. !  t- 
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It  is  further  provided  in  paragraph  8  of  said  section  that  the 
term  "employe"  sismifies  any  person  holding  a  position  subject  to 
appointment,  removal,  promotion  or  reduction  by  an  appointing 
officer. 

It  is  manifest  then  as  a  basic  proposition  that  the  laborers  in 
question  are  within  some  class  of  the  civil  service  of  the  state, 
which  class,  I  think,  is  defined  in  paragraph  2  of  subdivision  (b) 
of  Section  486-8  as  amended  in  106  O.  L.  406,  oeing  the  same  sec- 
tion referred  to  in  your  letter.  Without  quoting  this  last  named 
paragraph  in  full,  it  provides  a  method  of  administering  civil 
service  in  the  employment  of  the  unskilled  labor  class,  which  it  ex- 
pressly provides  shall  Include  unskilled  laborers.  This  class,  while 
in  the  classified  service,  is  not  designated  as  a  competitive  class 
under  the  classification  made  in  subdivision  (b)  of  said  Section 
486-8  aforesaid.  This  subdivision  provides  that  the  classified 
service  shall  be  designated  as  the  competitive  and  the  unskilled 
labor  class  thereby  dividing  the  classified  service  into  two  classes. 
It  is,  however,  provided  in  paragraph  12  of  subdivision  (a)  of  said 
section  that  such  unskilled  labor  positions  as  the  state  or  any  mu- 
nicipal commission  may  find  it  impracticable  to  include  in  the  com- 
petitive classified  service,   may  be  included  in  the  unclassified 

service.    It  would  seem  from  this  provision  of  the  ivil  service  law 
that  the  legislature  contemplated  that  some  of  the  unskilled  labor 

class  was  included  within  the  competitive  classified  service,  while 

under  the  provisions  of  subdivision  (b)  just  quoted,  it  is  clear  that 

the  unskilled  labor  class  is  excluded  from  the  competitive  class. 

The  result  of  these  apparently  inconsistent  and  conflicting 
provisions  is  to  render  the  provisions  of  paragraph  12  aforesaid 
wholly  ineffective  and  inoperative  if  interpreted  literally.  This, 
however,  should  not  be  permitted  if  under  any  possible  construc- 
tion it  can  be  given  operative  force  and  effect,  and  for  this  reason 
I  conclude  that  the  term  ^'competitive  classified  service,"  as  used 
in  said  paragraph  12  aforesaid,  was  intended  to  and  does  mean 
simply  the  "classified  service." 

It  follows,  therefore,  that  applying  all  the  provisions  of  the 
law  under  this  interpretation  to  the  dSLse  presented  the  laborers  in 
question  are  within  the  unskilled  labor  class  as  defined  by  para- 
graph 2  of  subdivision  (b)  and  subject  to  the  provisions  of  said . 
paragraph,  unless  they  have  been  included  in  the  unclassified 
service  by  order  of  the  state  commission.  In  other  words,  the 
laborers  named  by  you  in  you  rletter  are  included  in  the  unskilled 
labor  class,  as  provided  in  paragraph  2  of  subdivision  (b)  of  Sec- 
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tion  486-8  aforesaid,  and  must  remain  there  miless  upon 

tion  to  the  state  civil  service  commission  they  are  ordered  to  be 

included  in  the  unclassified  service. 

If,  therefore,  it  should  be  deemed  impracticable  to  apply  the 
civil  service  provisions  aforesaid  to  the  emplojrment  of  the  laborers 
aforesaid,  application  should  be  made  to  the  state  civil  service  com- 
mission for  an  order  exempting  said  laborers  from  said  provisicms 
and  including  them  in  the  unclassified  service. 

I  conclude,  therefore,  in  answer  to  the  inquiry  specified  in 
your  letter,  that  the  laborers  named  and  described  therein  are 
within  the  unskilled  labor  class  as  defined  in  paragraph  2  of  sub- 
division (b)  of  Section  486-8  aforesaid. 

Hi 

The  State  Indostrial  Commission,  Must  Determine  the  FuD  Amoimt 
to  be  Paid  an  Injured  Employe,  as  C<mip«i8ati(m  Under  Section 
1465-74  General  Code,  When  the  Employer  has  FaOed  to  Comply 
With  the  Provisions  of  Section  1465-69  General  Code,  BefM^e  an 
Action  Should  be  Commenced  for  the  Collection  of  the  Ammmt 
Awarded. 


No.  1066 — (Opinion  Dated  December  3,  1915.) 

Industrial  Commission  or  Ohio,  Columbus,  Ohio. 

Gentlemen:     We  are  in  receipt  of  your  favor  of  October  22, 
1915,  which  is  as  follows: 

"The  commission  has  had  before  it  for  consideration  the 
claim  of  one  Antonia  Balbia,  filed  under  the  provisions  of  Sec- 
tion 27  of  the  workmen's  compensation  act. 

"Mr.  Balbia,  on  September  4,  1914,  was  injured  while  in 
the  employ  of  Peter  Praechter  of  Cincinnati,  Ohio.  His  in- 
juries were  so  serious  that  they  may  ultimately  result  in  a 
case  of  permanent  total  disability.  It  is  certain  that  the  case, 
if  it  does  not  develop  into  one  of  permanent  total  disability, 
will  involve  a  very  serious  permanent  partial  disability.  How- 
.ever,  it  is  not  possible  at  this  time  to  accurately  determine  the 
exact  extent  of  this  permanent  disability,  and  for  this  reason, 
the  commission  is  unable  to  make  a  complete  and  final  award. 

"On  September  23,  1915,  the  case  was  before  the  conrntiis- 
sion  for  hearing,  at  which  time  the  claimant  was  allowed  com- 
pensation to  cover  his  temporary  total  disability  from  Septem- 
ber 4,  1914,  to  March  21,  1916,  amounting  to  the  sum  of 
$716.14.  In  addition,  medical  bills  in  the  sum  of  $149.00  were 
allowed.  Notice  of  this  finding  and  order  was  sent  to  the  em- 
ployer, Peter  Praechter,  but  we  are  advised  by  the  claimant 
that  to  date  he  has  received  no  compensation. 

"Inasmuch  as  the  claimant  has  been  unable  to  work  for 
more  than  one  year,  and  is  absolutely  destitute  and  in  desper- 
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ate  need  of  financial  assistance ;  and  according  to  the  medical 
division  it  will  not  be  possible  to  give  a  definite  estimate  as  to 
the  permanent  disability  in  this  case  until  about  April  1,  1916, 
in  view  of  all  of  these  circumstances  we  desire  to  enquire  as 
to  whether  it  would  be  possible  to  institute  civil  proceedings 
at  once  against  the  employer  for  the  collection  of  the  partial 
award  heretofore  made  by  the  commission.  If  so,  will  you 
kindly  advise,  in  order  that  we  may  certify  to  you  copy  of  our 
findings  in  thjs  case  ?" 

It  is  to  be  noted  from  the  contents  of  your  communication  that 
Mr.  Balbia  was  an  employe  of  Peter  Praechter,  of  Cincinnati,  Ohio, 
that  the  employer  had  not  complied  with  the  provisions  of  Section 
22  of  the  workmen's  compensation  law.  Section  1465-69  of  the  Gren* 
end  Code,  in  that  he  had  not  paid  a  premium  to  the  state  insurance 
fund  or  elected  to  compensate  his  injured  employes  direct,  there- 
fore this  claim  comes  within  the  provisions  of  Section  27  of  the 
workmen's  compensation  act.  Section  1465-74  of  the  (Jeneral  Code. 
It  is  stated  in  your  communication  that : 

"On  September  23,  1915,  the  case  was  before  the  commis- 
sion for  hearing,  at  which  time  the  claimant  was  allowed  com- 
pensation to  cover  his  temporary  total  disability  from  Septem- 
ber 4, 1914,  to  March  21, 1916,  amounting  to  the  sum  of  $716.14. 
In  addition,  medical  bills  in  the  sum  of  $149.00  were  allowed. 
Notice  of  this  finding  and  order  was  sent  to  the  employer,  Peter 
Praechter,  but  we  are  advised  by  the  claimant  that  to  date 
he  has  received  no  compensation.** 

It  is  also  stated  in  your  letter  that : 

"According  to  the  medical  division,  it  will  not  be  possible 
to  give  a  definite  estimate  as  to  the  permanent  disability  in  this 
case  until  about  April  1,  1916." 

Your  enquiry  is  as  to  whether  or  not  it  would  be  possible  to 
institute  civil  proceedings  at  once  against  the  employer  for  the 
collection  of  the  partial  award  heretofore  made  by  the  conmiission. 

Section  27  of  the  workmen's  compensation  act,  Section  1465-74 
of  the  General  Code,  provides  a  means  whereby  an  employe,  whose 
employer  has  failed  to  comply  with  the  provisions  of  Section  22  and 
which  employe  has  been  injured  in  the  course  of  his  employment, 
may  obtain  compensation  for  his  said  injuries.  It  is  provided  in 
this  section  that  he  may  make  application  to  the  state  liability 
board  of  awards  for  compensation  he  does  so  in  lieu  of  proceedings 
against  his  employer  by  civil  action  in  court.  That  is  to  say  that  the 
employe  by  making  application  to  the  industrial  commission  prefers 
to  have  the  commission  determine  and  fix  the  amount  due  him  for 


372  Department  Reports 

injuries  rather  than  to  brig  proceedings  in  court  for  damages  as  pro- 
vided in  Section  26  of  the  act,  or  Section  1465-73  of  the  General 
Code,  (103O.  L.,  72). 

It  is  further  provided  in  Section  27  that : 

'*♦  *  ♦  the  board  shall  hear  and  determine  such  ap- 
plication for  compensation  in  like  manner  as  in  other  claims 
before  the  board ;  and  the  amount  of  the  compensation  which 
said  board  may  ascertain  and  determine  to  be  due  to  such  in- 
jured employe,  or  to  his  dependents  in  case  death  has  ensued, 
shall  be  paid  by  such  employer  to  the  person  entitled  thereto 
within  ten  days  after  receiving  notice  of  the  amount  thereof 
as  fixed  and  determined  by  the  board ;  and  in  the  event  of  the 
failure,  neglect  or  refusal  of  the  employer  to  pay  such  com- 
pensation to  the  person  entitled  thereto  within  said  period  of 
ten  days,  the  same  shall  constitute  a  liquidated  claim  for  dam- 
ages against  such  employer  in  the  amount  so  ascertained  and 
fixed  by  the  board,  which  with  an  added  penalty  of  fifty  per- 
centum,  may  be  recovered  in  an  action  in  the  name  of  the  state 
for  the  benefit  of  the  person  or  persons  entitled  to  the  same. 

It  will  be  noted  that  the  section  provides  that  the  hearing  be- 
fore the  board  on  application  for  compensation  shall  be  in  like  man- 
ner as  other  claims  before  the  board.  I  construe  this  section  to 
mean  that  the  hearing  on  application  shall  -be  the  same  as  the  hear- 
ing on  any  other  claim.  It  will  also  be  noted  that  this  section 
provides  that  the  amount  of  compensation  which  said  board  may 
ascertain  and  determine  to  be  due.  to  the  injured  employe  shall  be 
paid  to  such  employe  or  to  the  person  entitled  thereto  within  ten 
days,  etc.  It  also  appears  from  a  reading  of  this  section  that  the 
full  amount  due  the  injured  employe  from  his  employer  by  reason 
of  his  injury  must  be  determined  and  fixed  by  the  commission  at 
the  time  of  the  hearing  of  the  claim. 

It  is  quite  evident  that  this  section  does  not  contemplate  the 
amount  of  compensation  fixed  and  determined  by  the  board  shall 
be  paid  in  periodical  payments  for  the  reason  that  the  section 
provides  that  it  shall  be  paid  within  ten  days  after  the  employer  re- 
ceives notice  of  the  finding  of  the  board. 

Nowhere  do  we  find  in  this  section  of  the  statute  that  the 
commission  has  authority  to  determine  and  fix  a  partial  amount 
due  the  employe  for  his  injuries,  but  the  language  throughout  this 
section  leads  us  to  the  belief  that  the  total  amount  due  him  by 
reason  of  his  injuries  must  be  fixed  and  determined  by  the  com- 
mission at  the  time  of  the  hearing.  It  is  further  provided  in  this 
section  that  upon  the  failure,  neglect  or  refusal  of  the  employer  to 
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pay  such  compensation  within  a  period  of  ten  days  after  receiving 
notice  of  the  amount,  the  same  shall  constitute  a  liquidated  claim 
for  damages.  The  fact  that  the  amount  determined  and  fixed  by 
the  commission  as  due  the  employe  becomes,  according  to  the  stat- 
ute, a  liquidated  claim  for  damages  leads  us  to  the  further  conclu- 
sion that  the  amount  so  determined  and  fixed  must  be  the  total 
amount  due  the  injured  employe  by  reason  of  his  injuries. 

Section  26  of  the  act  abolishes  the  common  law  defenses  of 
contributory  negligence,  assumed  risk  and  fellow-servant  rule  to 
such  employers  as  fail  to  comply  with  the  provision  of  Section  22, 
and  provides  that  such  employer  shall  also  be  subject  to  the  pro- 
visions of  the  next  two  succeeding  sections  of  the  act,  to-wit :  Sec- 
tions 27  and  28.  Section  28  provides  for  the  collection  by  civil 
suit  from  an  employer  who  defaults  in  any  payment  required  to  be 
made  by  him  to  the  state  insurance  fund.  It  would  seem  from  a 
reading  of  Section  27  and  Section  28  that  these  are  in  the  nature 
of  a  penalty  provided  against  a  defaulting  employer. 

I  am,  therefore,  of  the  opinion  that  the  amount  when  fixed  by 
the  commission  as  compensation  for  an  injury  to  an  employe  aris- 
ing under  Section  27  must  be  the  whole  amount  of  the  compensa- 
tion due  him. 

It  is  further  provided  in  this  section  that  the  amount  plus  fifty 
percentum  may  be  recovered  in  an  action  in  the  name  of  the  state 
for  the  benefit  of  the  person  or  persons  entitled  to  the  same.  The 
cause  of  action  against  the  employer  arises  upon  the  breach  of  the 
duty  of  the  employer  to  pay  the  amount  of  compensation  fixed  and 
determined  by  the  commission.  If  the  commission  proposes  to  col- 
lect by  a  civil  action  a  portion  of  this  award,  we  are  likely  to  be 
confronted  with  another  proposition,  to-wit :  the  principle  apply- 
ing to  the  "splitting  of  a  cause  of  action."  The  supreme  court  of 
Ohio  held  repeatedly  that  causes  of  action  cannot  be  split.  Refer- 
ring to  the  case  of  James  vs.  Allen  County,  44  0.  S.,  230,  in  which 
case  the  plaintiff  sought  to  recover  in  several  actions  which  all 
arose  out  of  the  same  transaction,  the  court,  in  speaking  upon  the 
question,  uses  the  following  language : 

"There  is  but  one  dismissal,  but  one  breach,  pleaded.  The 
dismissal  was  one  act.  And,  as  to  recovery  of  damages  for 
that,  plaintiff  could  not  split  up  his  cause  of  action,  recovering 
a  part  of  his  damages  in  one  suit,  and  the  remainder  afterward. 
He  must  include  all  that  belonged  to  that  cause  of  action  in 
his  first  petition,  so  that  one  suit  and  one  recovery  should  settle 
the  rights  of  the  parties.  It  would  be  at  his  own  risk  and 
peril  if  he  negligently  or  ignorantly  omitted  a  part  of  what 
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might  properly  have  been  embraced  in  the  cause  of  action  in 
his  first  suit.  His  mistake,  if  he  made  one,  might  be  a  matter 
or  regret,  but  that  could  not  change  the  rule  of  law.** 

In  the  case  of  Cockley  vs.  Brucker,  54  O.  S.,  227,  the  court 

says : 

"A  single  cause  of  action  cannot  be  split  up  into  two  or 
more  causes  of  action ;  neither  can  two  or  more  actions  be  sus- 
tained against  the  same  party  on  a  single  cause  of  action.' 


ft 


The  claim  of  Antonia  Balbia  against  his  employer  for  compen- 
sation arises  out  of  a  single  transaction,  and  is  for  an  amount  of 
compensation  due  him  by  reason  of  an  injury  which  he  sustained 
in  the  course  of  his  employment. 

The  question  might  arise  as  to  the  continuing  jurisdiction  of 

the  board  over  claims  arising  under  Section  27.    Section  39  of  the 

act.  Section  1465-87  of  the  General  Code,  provides  as  follows : 

"The  powers  and  jurisdiction  of  the  board  over  each  case 
shall  be  continuing,  and  it  may  from  time  to  time  make  such 
modification  or  change  with  respect  to  former  findings  or  or- 
ders with  respect  thereto,  as,  in  its  opinion,  may  be  justified." 

The  board,  no  doubt,  has  continuing  jurisdiction  over  claims  for 
compensation  by  employes  of  employers  who  have  complied  with 
Section  22,  and  may  make  such  modification  or  change  with  respect 
to  the  same  just  as  is  provided  in  Section  39,  but  the  provisions  of 
this  section  could  not  apply  to  claims  arising  under  Section  27  for 
the  reason  that  when  suit  is  entered  for  the  recovery  of  the  amount 
found  due,  the  board  necessarily  divests  itself  of  any  further  con- 
tinuing jurisdiction  over  the  claim,  because  it  has  a  suit  in  a  court 
of  competent  jurisdiction  where  the  question  submitted  must  be 
adjusted  according  to  the  rules  of  civil  procedure,  and  a  finding  or 
judgment  obtained  in  a  civil  court  would  be  beyond  the  power  of 
modification  or  change  by  the  state  liability  board  of  awards. 

In  view  of  the  above  cited  decisions,  and  the  construction  we 
place  upon  the  sections  of  the  statutes  herein  discussed,  together 
with  the  facts  submitted  in  your  letter,  I  am  of  the  opinion  that 
the  commission  in  determining  the  amount  of  compensation  due  the 
injured  employe  must,  under  the  provisions  of  Section  27,  determine 
the  full  amount  due  said  employe  by  reason  of  his  said  injury.  If 
an  action  is  instituted  in  court  for  the  recovery  of  a  partial  amount 
of  the  award,  we  might  meet  the  objection  that  a  recovery  had  been 
made  in  a  former  suit  and  that  the  question  between  the  industrial 
commission  and  the  employer  had  been  adjudicated  in  a  former 


Attorney  General  376 

addon.  This  theory  seems  to  be  substantiated  by  the  decision  of 
the  supreme  court  and  might,  if  taken  advantage  of  by  the  employ- 
er, work  great  harm  to  the  injured  employe  in  the  collection  of  the 
amount  of  the  award. 

Therefore,  answering  your  question  directly,  I  am  of  the  opin- 
ion that  a  civil  action  should  not  be  commenced  for  the  collection 
of  a  partial  amount  of  the  award  already  found  due,  but  that  the 
action  should  be  for  the  full  amount  due  the  employe  by  reason  of 
his  said  injuries. 

Where  a  Person  is  Elected  as  Assessor  in  November,  1915,  for  a 
District  of  Which  he  is  not  an  Elector,  Such  Election  is  Void,  and 
a  Vacancy  Will  Occur  January  1,  1916— -A  Person  May  Hold  the 
Positions  of  Village.  Treasurer  and  Township  Clerk,  or  Those  of 
Village  Clerk  and  Township  Clerk,  at  the  Same  Time,  Provided 
it  is  Practicable  for  him  to  Perform  the  Duties  of  Each  Office. 


No.  1075 — (Opinion  Dated  December  6,  1915.) 

Hon.  Hugh  F.  Neuhart,  Prosecuting  Attorney,  Caldwell,  Ohio. 

Dear  Sir: — ^Your  request  for  an  opinion  under  date  of  No- 
vember 16,  1915,  is  as  follows : 

"Section  3349  G.  C,  as  amended,  106-250,  provides  among 
other  things:  'In  villages  one  assessor  shall  be  elected; 
*  *  *  in  townships  composed  in  part  of  a  municipal  cor- 
poration, one  assessor  shall  be  elected  in  the  territory  outside 
such  municipal  corporation.  ♦  ♦  ♦  An  assessor  shall  be 
a  citizen  possessing  the  qualifications  of  an  elector  of  such 
ward,  district,  city,  village  or  township.' 

"Batesville  village  is  a  municipal  corporation  in  Beaver 
township,  this  county. 

"B.,  qualified  elector  of  Batesville.  village,  received  12 
votes  for  the  office  of  assessor  of  Batesville  village.  He  also 
received  106  votes  in  Beaver  township,  in  the  territory  out- 
side such  municipal  corporation,  for  the  office  of  assessor  of 
such  territory.  He  was  also  elected  a  member  of  council  of 
Batesville  village. 

"F.,  qualified  elector  of  Beaver  township,  outside  Bates- 
ville village,  received  25  votes  as  assessor  of  Batesville  village. 
He  also  received  85  votes  in  Beaver  township,  in  the  territory 
outside  sucn  municipal  corporation  for  the  office  of  assessor 
of  such  territory. 

"B.,  elector  of  the  village,  receives  the  majority  vote  for 
township  assessor  in  the  territory  outside  the  municipality, 
while  F.,  qualified  elector  of  the  township  in  the  territory  out- 
side the  municipality,  receives  the  majority  vote  as  village 
assessor. 
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Query.  To  whom  shall  the  deputy  state  supervisors  of 
elections  give  notice  of  election  as  provided  in  Section  5119  of 
the  Greneral  Code,  or  does  a  vacancy  exist  in  either  or  both  of 
said  offices? 

"If  elected  thereto,  may  an  elector  of  a  municipality 
qualify  for  and  hold  the  following  offices :  '  Village  treasurer 
and  township  clerk?  Village  treasurer  and  township  treas- 
urer ?    Village  clerk  and  township  clerk  ? 

"If  not,  may  he  elect  which  one  to  hold  and  qualify  there- 
for, or  is  he  disqualified  from  both?" 

Section  3349  G.  C,  106  O.  L.,  250,  provides  in  part  as  fol- 
lows: 

"At  the  regular  election  to  be  held  in  November,  1915, 
and  biennially  thereafter,  assessors  shall  be  elected  in  the 
manner  provided  by  law  for  the  election  of  ward,  district,  city, 
village  and  township  officers  as  follows:  In  municipal  cor- 
porations divided  into  wards,  one  assessor  shall  be  elected  in 
each  ward;  in  villages  one  assessor  shall  be  elected;  in  cities 
not  divided  into  wards,  the  board  of  deputy  state  supervisors 
of  elections  or  the  board  of  deputy  state  supervisors  and  in- 
spectors of  elections,  as  the  case  may  be,  shall,  acting  in  con- 
junction with  the  county  auditor,  within  ten  days  after  this 
act  shall  become  effective,  divide  such  cities  or  such  part  or 
parts  thereof  as  may  be  located  in  their  county,  into  such 
number  of  assessment  districts  as  in  the  judgment  of  the 
county  auditor  may  be  necessary  in  order  to  provide  for  the 
assessment  of  all  the  property  therein;  ♦  ♦  *  One  as- 
sessor shall,  at  the  time  specified  in  this  section,  be  elected  in 
each  assessment  district  as  created;  *  *  *  in  townships 
not  having  a  municipal  corporation  therein,  one  assessor  shall 
be  elected  in  such  township ;  in  townships  composed  in  part  of 
a  municipal  corporation,  one  assessor  shall  be  elected  in  the 
territory  outside  such  municipal  corporation.  An  assessor 
shall  be  a  citizen  possessing  the  qualifications  of  an  elector  of 
such  ward,  district,  city,  village  or  township.     *     *     *" 

It  seems  unnecessary  to  say  here  that  although  an  elector  of  a 
municipality  may  also  be  an  elector  of  the  township  in  which  tho 
municipality  is  located,  for  the  purpose  of  electing  certain  town- 
ship officers,  the  term  "elector"  as  used  in  the  last  sentence  above 
quoted  has  a  somewhat  narrower  application  and  there  clearly 
comprehends  only  electors  of  such  wards,  districts,  cities,  villages 
and  townships  for  the  purpose  of  electing  assessors  therein.  Thai 
is  to  say,  an  assessor  must  be  entitled  to  vote  for  an  elector  to  fiU 
that  office  in  the  ward,  district,  city,  village  or  township  in  which 
he  is  elected. 

An  elector  of  a  ward,  district,  city  or  village  is  not  entitled 
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to  vote  for  an  assessor  of  the  township  in  which  such  city  or  yil- 
lagre  is  located  and  is,  therefore,  not  an  elector  of  the  township  for 
the  purpose  of  electing  an  assessor  and  is,  therefore,  ineli^ble  to 
the  office  of  assessor  for  the  township.  For  like  reason  an  elector 
of  the  township  residing  outside  of  the  limits  of  a  municipal  cor- 
poration is  not  for  the  purpose  of  electing  assessors  an  elector  of 
any  city  or  village,  or  any  ward  or  district  thereof,  and  is  in- 
eligible to  the  office  of  assessor  herein. 

From  this  it  follows  that  B.  is  ineligible  to  the  office  of  as- 
sessor of  Beaver  township,  outside  of  Batesville,  and  likewise  is  F. 
ineligible  to  hold  the  office  of  assessor  in  the  village  of  Batesville. 
The  face  of  the  election  returns  then  shows,  under  your  statemenc 
that  there  was  elected  in  both  Beaver  township  and  Batesville  a 
person  who  is  ineligible  to  fill  the  office  to  which  he  was  elected. 
From  this  it  follows  that  the  election  to  the  office  of  assessor  was  a 
nullity  in  both  the  township  and  village  and  ^consequently  a  va- 
cancy in  that  office  will  occur  on  the  first  day  of  January,  1916,  in 
each  to  be  filled  in  the  manner  provided  by  law. 

The  rule  is  well  established  that  where  there  is  elected  to  an 

office  a  person  who  is  ineligible  to  fill  the  same,  the  election  is  void. 

15  Cyc,  391 ; 

23  Am.  &  Eng.  Ency.,  338,  2nd  Ed. 

Dorian  v.  Walters.  116  S.  W.,  313;  (Kv.  1909) 

Jenners  v.  Clark,  129  N.  W.,  357  (N.  D.  1910) 

Spruill  V.  Bateman,  77  S.  E.,  768  (N.  C.  1913) 

The  election  being  a  nullity  by  reason  of  the  ineligibility  of 
the  person  receiving  the  highest  number  of  votes,  it  would  seem 
that  under  the  authority  of  State  ex  rel.  vs.  Egry,  79  O.  S.,  400, 
and  Brown  vs.  State,  81  O.  S.,  556,  canvassing  officers  may  not  be 
compelled  to  issue  certificates  of  election. 

Inquiry  is  made  as  to  whether  the  offices  of  village  treasurer 
and  township  clerk  may  be  held  by  the  same  person  at  the  same 
time.  In  the  absence  of  other  disqualification  or  express  statutory 
inhibition,  a  person  may  hold  more  than  one  office  unless  they  are 
incompatible  from  the  nature  of  the  functions  and  the  duties 
thereof. 

There  is  no  such  statutory  inhibition  against  these  offices 
being  held  by  the  same  person  at  the  same  time.  It  is  impracticable 
to  here  quote  or  even  make  specific  reference  to  all  the  statutory 
provisions  defining  the  powers  and  duties  of  these  offices.  Suffice 
it  to  say  that  a  careful  examination  of  the  statutes  fails  to  disclose 
any  incompatibility  of  the  ofBces  mentioned.    On  the  contrary,  it 


378  Department  Reports 

appears  that  the  duties  and  functions  of  these  offices  are  entirely 

independent  of  each  other.    That  is  to  say,  we  fail  to  find  any  duty 

of  one  of  these  offices  which  is  related  to  a  duly  of  the  other  or  any 

duty  of  one  which  is  in  any  way  dependent  on  the  other. 

The  rule  of  incompatibility  of  offices  is  stated  in  the  case  of 

State  ex  rel.  vs.  Gebhart,  12  C.  C.  (n.  s.),  274,  as  follows: 

''Offices  are  considered  incompatible  when  one  is  subordi- 
nate to,  or  in  any  way  a  check  upon,  the  other ;  or  when  it  is 
physically  impossible  for  one  person  to  discharge  the  duties 
of  both." 

The  duties  of  the  offices  of  village  treasurer  and  township 
clerk  being  entirely  indei)endent  of  each  other,  one  could  not  be  said 
to  be  subordinate  to  or  a  check  upon  the  other,  nor  would  it  ordi- 
narily be  physically  impossible  for  one  person  to  perform  the  duties 
of  both. 

I  am  therefore  of  opinion  that  unless  on  account  of  the  volume 
of  business  of  the  two  offices,  or  for  other  reasons,  it  is  imprac- 
ticable for  one  person  to  properly  perform  the  duties  of  both,  a 
person  otherwise  qualified  may  hold  the  offices  of  village  treasurer 
and  township  clerk  at  the  same  time. 

For  similar  reasons  to  those  above  stated,  my  predecessor 
held  in  an  opinion  under  date  of  November  21,  1911,  to  be  found 
at  page  1461  of  the  Report  of  the  Attorney  General  of  this  state  for 
the  year  1911,  that  the  offices  of  treasurer  of  a  municipality  within 
a  township  and  treasurer  of  the  township  may  both  be  legally 
held  by  the  same  person.  In  this  opinion  and  the  reasons  given 
therefor  I  fully  concur. 

The  offices  of  village  clerk  and  township  clerk,  about  which 
you  also  inquire,  are  found  upon  investigation  to  be  in  no  way  a 
check  upon  or  subordinate  to  each  other.  It  therefore  follows  that 
unless  it  is  impracticable  for  one  person,  who  is  otherwise  in  all 
respects  qualified,  to  properly  perform  all  the  duties  of  both  of- 
fices, he  may  legally  hold  both  at  the  same  time. 

The  foregoing  answers  to  your  preceding  inquiries  obviates 
the  necessity  of  an  answer  to  your  concluding  question.  It  may 
be  observed,  however,  that  while  the  holding  of  one  office  may  dis- 
qualify from  holding  another,  the  mere  election  to  a  second  office 
will  not  disqualify  from  holding  either  in  the  absence  of  specific 
statutory  provision  to  that  effect. 


Attorney  General  379 

A  Mixture  of  Cane  or  Sugar  Syrup*  and  Maple  Syrup,  Would  be  ai 
Compound  Within  the  Meaning  of  Section  STSS,  General  Code, 
and  Cannot  be  Labeled  ^^Cane  Syrup"  or  ^^Sugar  Syrup/'  Even 
Though  the  Percmtage  of  Each  Ingredient  is  Stated  in  the  For- 
mula as  Required  by  Said 


No.  1044 — (Opinion  dated  November  26,  1915.)    . 

The  Board  of  Agriculture,  Columbus,  Ohio. 

Gentlemen:    Permit  me  to  acknowledge  the  receipt  of  your 
request  for  an  opinion  which  is  as  follows : 

'There  has  been  some  controversy  in  regard  to  the  label- 
ing maple  products  when  mixed  with  some  other  syrup,  and  I 
would  ask  you  to  kindly  give  a  ruling  on  the  following : 

'Would  it  be  permissible  to  label  syrup  composed  of  cane 
or  sugar  syrup  and  maple,  as  'cane'  and  'maple  syrup'  without 
giving  the  percentage  of  each  contained  therein  ?" 

Sections  12763,  12764  and  12765  of  the  General  Code  are  as 
f oUows : 

"Sec.  12763.  Maple  sugar  or  pure  maple  sugar  and  maple 
syrup  or  pure  maple  syrup  are  the  unadulterated  product  by 
the  evaporation  of  pure  sap  from  the  maple  tree.  The  stand- 
ard of  weight  of  a  gallon  of  maple  syrup,  of  two  hundred  and 
thirty-one  cubic  inches  shall  be  eleven  pounds.  A  substance 
purporting  to  be  maple  syrup  or  maple  sugar  not  made  in  com- 
pliance with  this  section  shall  be  an  adulteration  of  maple  syrup 
or  maple  sugar,  and  maple  syrup  of  less  weight  than  herein 
required  shall  be  an  adulteration  of  maple  syrup. 

"Sec.  12764.  Whoever  manufactures  for  sale,  offers  for 
sale,  has  in  his  possession  with  intent  to  sell,  or  sells  or  de- 
livers, as  and  for  maple  syrup  or  maple  sugar,  an  adulteration 
thereof  shall  be  fined  not  less  than  fifty  dollars  nor  more  than 
two  hundred  dollars. 

"Sec.  12765.  Whoever  offers  for  sale,  has  in  his  posses- 
sion with  intent  to  sell,  sells  or  delivers  an  adulteration  of  ma- 
ple syrup  or  maple  sugar  in  a  box,  can,  bottle,  or  other  package 
having  the  word  'maple,'  or  a  compound  thereof,  as  the  name 
or  part  of  the  name  of  the  contents  thereof  or  a  device  or  il- 
lustration suggestive  of  maple  syrup  or  sugar  or  the  manufac- 
ture thereof,  shall  be  fined  not  less  than  fifty  dollars  nor  more 
than  two  hundred  dollars." 

Section  5785  of  the  General  Code  is,  in  part,  as  follows : 

"Food,  drink  flavorings  extracts,  confectionery  or  condi- 
ment shall  be  misbranded  within  the  meaning  of  this  chap- 
ter   ♦     *     * 

"(2)  if  it  is  labeled  or  branded  so  as  to  deceive  or  mis- 
lead the  purchaser.    ♦     *     ♦ 
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''(5)  if  the  package  containing  it  or  a  label  thereon  bears 
a  statement,  design  or  device  regarding  it  or  the  ingredients  or 
substances  contained  therein,  which  is  false,  or  iriisleading  in 
any  particular;  provided,  that  this  section  shall  not  apply  to 
mixtures  or  compounds  recognized  as  ordinary  articles  of  food 
or  drink  if  each  package  sold  or  offered  for  ssJe  is  distinctly 
labeled  in  words  of  the  English  language  as  mixtures  or  com- 
pounds, with  the  name  and  percentage,  in  terms  of  one  hun- 
dred per  cent  of  each  ingredient  therein.  The  word  'compound' 
or  'mixture'  shall  be  printed  in  letters  and  figures  not  smaller 
in  height  or  width  than  one-half  the  largest  letter  upon  any 
label  on  the  package,  and  the  formula  shall  be  printed  in  letters 
and  figures  not  smaller  in  height  or  width  than  one-fourth  the 
largest  upon  any  label  on  the  package,  and  such  compound  or 
mixture  must  not  contain  an  ingredient  that  is  poisonous  or 
injurious  to  health." 

Section  12763  of  the  General  Code,  supra,  is  specific  and  pre- 
cise in  its  declaration  as  to  just  what  shall  be  considered  as  pure 
maple  syrup  and  brands  every  other  product  purporting  to  be  maple 
syrup  as  an  adulteration  thereof. 

Section  12764  of  the  General  Code,  supra,  provides  a  penalty 
for  the  manufacturing  for  sale,  offering  for  sale,  having  in  posses- 
sion with  intent  to  sell,  selling  or  delivering  any  adulteration  of  ma- 
ple syrup  as  maple  syrup.    This  section  clearly  prohibits  the  sale 

of  any  product  as  maple  syrup  which  does  not  meet  the  require- 
ments of  Section  12763  of  the  General  Code,  supra. 

Section  12765  of  the  General  Code,  supra,  goes  still  farther  in 
protecting  the  public  from  being  imposed  upon  by  manufacturers 
or  vendors  of  maple  products  by  providing  that  the  use  of  the  word 
"maple"  or  a  compound  thereof  as  the  name  or  part  of  the  name  in- 
dicating or  suggesting  the  contents  of  the  package  to  be  a  maple 
product,  shall  be  subject  to  the  penalty  therein  provided  if  the  con- 
tents of  the  package  be  an  adulteration  of  maple  syrup  or  maple 
sugar. 

I  am  inclined  to  agree  with  you  that  the  mixing  of  pure  maple 
syrup  with  pure  cane  sugar  syrup  would  not  constitute  an  adulter- 
ation of  maple  syrup  such  as  is  contemplated  in  the  provisions  of 
Section  12765  of  the  General  Code,  supra,  but  under  the  provisions 
of  Section  5785,  General  Code,  supra,  the  result  of  the  mixture  would 
be  a  compound  which  could  be  offered  to  the  public  for  sale,  pro- 
vided that  the  package  containing  it  bears  a  label,  statement,  design 
or  device  regarding  it,  which  is  not  misleading  and  there  is  distinct- 
ly stated  in  words  of  the  English  language  the  name  of  the  com- 
pound and  the  percentage  in  terms  of  one  hundred  per  cent  of  each 


Attorney  General  881 

ingredient  therein.  The  word  "compound"  or  "mixture"  shall  be 
printed  in  letters  and  figures  not  smaller  in  height  or  width  than 
one-half  the  largest  letter  of  any  label  upon  the  package,  and  the 
formula  shall  be  printed  in  letters  and  figures  not  smaller  in  height 
or  width  than  one-fourth  the  largest  letter  of  any  label  upon  the 
package,  it  being  assumed,  of  course,  that  the  mixture  of  pure  ma- 
ple syrup  with  pure  cane  or  sugar  syrup  would  not  result  in  a  com- 
pound or  mixture  containing  any  ingredient  that  is  poisonous  or 
injurious  to  health. 

It  is  my  opinion  therefore  that  it  is  permissible  to  label  syrup 
composed  of  cane  or  sugar  syrup  or  maple  syrup  as  "cane  and  ma- 
ple syrup,"  provided  the  requirements  of  Section  5785,  General 
Code,  are  complied  with  strictly,  it  being  understood,  of  course,  that 
such  a  compound  could  not,  under  Section  5785  of  the  General 
Code,  supra,  be  labeled  "cane"  or  "maple  syrup"  even  though  the 
percentage  of  ingredients  was  stated  as  referred  to  above — such 
label  would  be  misleading  and  constitute  a  misbranding  of  the 
article. 

A  Person  Elected  as  Assessor  in  November,  1915,  Cannot  Hold 
the  Positions  of  Justice  of  the  Peace  and  of  Assessor  After  Jan- 
uary 1,  1916. 


No.  1055 — (Opinion  Dated  November  30,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  This  office  is  just  in  receipt  of  a  letter  from 
Mr.  Dow  Bretz,  justice  of  the  peace  of  Napoleon  township.  Napo- 
leon, Ohio,  which  is  as  follows: 

"At  the  regular  election  held  on  the  second  of  November 
I  was  elected  assessor  of  the  village  of  Napoleon.  As  I  un- 
derstand it  I  cannot  hold  both  office  of  justice  of  the  peace 
and  assessor,  and  what  I  would  like  to  know  is, — can  I  hold  the 
office  of  justice  of  the  peace  until  April  1,  1916,  as  I  will  not 
commence  work  as  assessor  until  the  second  Monday  of  April  ?" 

The  election  of  assessor  is  provided  for  in  Section  3349  of 

the  General  Code,  as  amended,  106  O.  L.,  250,  which,  in  part,  is  as 

follows : 

"At  the  regular  election  to  be  held  in  November,  1915, 
and  biennially  thereafter,  assessors  shall  be  elected  in  the 
manner  provided  by  law  *  *  *  Such  assessor  shall  take 
and  hold  his  office  for  the  term  of  two  years  from  and  after 
the  first  day  of  January  following  his  election.     Upon  the  elec- 
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tion  and  qualification  of  such  assessor,  the  right  of  the  deputy 
assessor  theretofore  appointed  under  any  provision  of  law  to 
exercise  any  powers  or  perform  any  duties  as  such  deputy 
assessor  shall  cease  and  determine  and  he  shall  turn  over  to 
the  person  so  elected  and  qualified,  all  the  books,  records, 
papers  and  furniture  of  said  office.  Such  elected  assessor 
shall  be  the  successor  of  said  appointed  officer,  with  full 
power  to  take  up,  carry  on  and  complete  any  and  all  of  the 
unfinished  business  thereof,  and  he  shall  perform  all  the 
duties,  exercise  all  the  powers  and  be  subject  to  all  the  lia- 
bilities and  penalties  devolved,  conferred  or  imposed  by  law 
upon  the  deputy  assessor  so  appointed/' 

Section  6690  of  the  General  Code,  as  amended,  (106  O.  L.^ 

270)  is  as  follows: 

"An  assessor,  member  of  a  county  board  of  revision  or  an 
assistant,  expert,  clerk  or  other  employe  of  a  county  board  of 
revision  shall  not,  during  his  term  of  office,  or  period  of  serv- 
ice or  employment,  as  fixed  by  law  or  prescribed  by  the  tax 
commission  of  Ohio,  hold  any  other  public  office  of  trust  or 
profit,  except  offices  in  the  state  militia  or  the  office  of  notary 
public." 

It  will  be  noted  from  the  provisions  of  Section  3349  of  the 
General  Code  quoted  above  that  the  term  of  the  office  of  assessor 
to  which  the  incumbent  of  the  office  of  justice  of  the  peace,  who 
makes  the  enquiry,  has  been  elected  will  begin  on  January  1,  1916, 
and  under  the  provisions  of  Section  5590  of  the  General  Code, 
supra,  it  is  clear  that  from  and  after  that  date  he  will  not  be  al- 
lowed to  hold  the  offices  of  justice  of  the  peace  and  assessor. 

It  is  my  opinion,  therefore,  in  answer  to  his  question  that  he 
cannot  continue  to  hold  the  office  of  justice  of  the  peace  until  April 
1,  1916,  and  at  the  same  time  the  office  of  assessor  to  which  he 
has  been  elected,  notwithstanding,  as  he  states,  he  will  not  com- 
mence work  as  assessor  until  the  second  Monday  of  April. 

A  copy  of  this  opinion  has  been  sent  to  Mr.  Bretz. 

The  Positions  of  Township  Trustee  and  Member  of  Board  of  Edu* 
cation  of  the  Same  Township  are  Incompatible  and  Cannot  be 
Held  by  One  Person  at  the  Same  Time. 


No.  1082  (Opinion  Dated  December  9,  1915.) 

Hon.  T.  B.  Jarvis,  Prosecuting  Attorney,  Mansfield,  Ohio. 

Dear  Sir:     I  have  your  letter  of  December  2,  1915,  as  follows : 

"I  would  like  to  have  your  opinion  on  this  question.    At 
our  recent  election  a  party  was  elected  as  township  trustee 
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and  at  the  same  time  was  holding  office  as  a  member  of  the 
board  of  education,  the  term  of  which  office  will  not  expire 
for  two  years.  The  township  wherein  he  is  to  certify  as  trus- 
tee  is  the  same  jurisdiction  as  the  township  in  which  he  is  now 
serving  as  a  member  of  the  board  of  education. 

"Are  the  two  offices  incompatible?  I  note  the  respective 
duties  of  the  township  trustee  and  a  member  of  the  board  of 
education.  From  the  opinions  rendered  by  former  Attorney 
General  Hogan  concerning  the  duties  of  the  respective  officers, 
my  opinion  is  they  are  not  incompatible  but  because  of  the 
dates  and  specific  times  of  their  meeting  they  might  become 
incompatible  in  the  manner  of  conducting  the  business  of  the 
two  boards.    I  would  like  to  have  your  opinion." 

The  office  of  township  trustee  and  member  of  the  board  of 
education  in  and  for  the  same  township  are  incompatible  in  that 
they  may  be  and  frequently  are  adverse  in  the  matter  of  the  levy- 
ing and  adjustment  of  tax  rates  as  provided  in  Sections  5649-3a, 
5649-3b  as  amended  106  O.  L.  180,  and  5649-3c  of  the  General  Code. 

The  first  named  section  provides  that  on  or  before  the  first 
Monday  in  June  of  each  year  the  trustees  of  each  township  and 
each  board  of  education  and  certain  other  taxing  authorities  shall 
submit  or  cause  to  be  submitted  to  the  county  auditor  an  annual 
budget  setting  forth  an  estimate  stating  the  amount  of  money 
needed  for  their  wants  for  the  incoming  year  and  for  each  month 
thereof.  It  further  provides  the  matters  that  such  budgets  shall 
specifically  set  forth  and  the  limits  of  the  rate  to  be  fixed  by  each 
of  the  taxing  authorities  named  in  said  statute. 

Section  5649-3b,  as  amended  as  aforesaid,  provides  for  a  board 
known  as  the  budget  commissioners,  to  be  composed  of  the  county 
auditor,  the  county  treasurer  and  the  prosecuting  attorney,  for  the 
purpose  of  adjusting  the  rates  of  taxation  and  fixing  the  amount  of 
taxes  to  be  levied  in  each  county.  Said  section  further  provides  for 
the  meeting  of  said  board  and  prescribes  their  duties  and  compen- 
sation, and  makes  certain  other  provisions  not  necessary  to  enum- 
erate here. 

Section  5649-3c  requires  the  county  auditor  to  lay  before  the 
budget  commissioners  aforesaid  the  annual  budgets  submitted 
under  the  provisions  of  the  section  first  quoted  and  provides  that 
said  budget  cofmmissioners  shall  examine  such  budgets.  It  pro- 
vides further  that  if  the  budget  commissioners  find  the  total 
amount  of  taxes  raised  in  each  taxing  district  does  not  exceed  the 
amount  authorized  by  law  to  be  raised  therein,  that  fact  shall  be 
certified  to  the  county  auditor.    It  then  provides  as  follows : 
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"If  such  total  is  found  to  exceed  such  authorized  amount 
in  any  township,  ci^,  village,  school  district,  or  other  taxing: 
district  in  the  county,  the  budget  commissioners  shall  adjust 
the  various  amounts  to  be  raised  so  that  the  total  amount 
thereof  shall  not  exceed  in  any  taxing  district  the  sum  author- 
ized to  be  levied  therein.  In  making  such  adjustment  the 
budget  commissioners  may  revise  and  change  the  annual  esti- 
mates contained  in  such  budgets,  and  may  reduce  any  or  all 
the  items  in  any  such  budget,  or  any  item  therein.  The  budget 
commissioners  shall  reduce  the  estimates  contained  in  any  or 
all  such  budgets  by  such  amount  or  amounts  as  will  bring  the 
total  for  each  township,  city,  village,  school  district,  or  other 
taxing  district  within  the  limits  provided  by  law." 

It  is  apparent  without  further  discussion  that  under  the  pro- 
visions of  the  section  last  quoted  the  budget  commissioners  may 
be  compelled  to  make  changes  in  the  original  estimates  made  and 
contained  in  the  budgets  submitted  by  township  trustees  and 
boards  of  education.  In  the  event  this  becomes  necessary,  which 
is  very  frequently  the  case,  the  members  of  said  two  taxing  au- 
thorities, viz.,  township  trustees  and  board  of  education,  are  called 
before  the  budget  commissioners  for  conference  to  determine  what 
changes  shall  be  made  in  the  estimates  submitted  by  them.  This 
necessarily  involves  the  consideration  by  the  budget  commissioners 
of  the  merits  of  the  respective  claims  made  by  the  township  trus- 
tees and  board  of  education.  Under  such  circumstances  the  same 
individual  may  not  be  permitted  to  represent  such  adverse  in- 
terests. 

I  am  of  the  opinion  therefore  that  one  individual  can  not  hold 
contemporaneously  both  the  office  of  township  trustee  and  of  mem- 
ber of  the  board  of  education  in  and  for  the  same  township,  be- 
cause the  same  are  incompatible,  at  least  in  the  respect  hereinbe- 
fore named. 
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JOURNAL  ENTRY. 

15002— The  Cincinnati,  Lebanon  & 
Northern  Railway  Co.,  et  al.  vs.  The 
City  of  Cincinnati.  Judgment  affirmed, 
see  Jonrnal  Entry. 

15003 — Same  vs.  Same.  Judgment 
affirmed,  see  Journal  Entry. 

The  journal  entry  in  each  case  is  as 
follows: 

"This  cause  came  on  to  be  heard 
upon  the  transcript  of  the  Record  of 
the  Court  of  Appeals  of  Hamilton 
county  and  was  argued  by  Counsel. 
On  consideration  whereof,  and  it  ap- 
pearing that  Section  8897  General 
Code,  is  mandatory  in  its  terms,  both 
upon  the  municipality  and  the  railroad 
company,  and  that  notice  to  the  rail- 
road company  could  not  relieve  either 
the  company  or  the  municipality  from 
compliance  with  the  terms  thereof,  and 
it  further  appearing  that  the  railroad 
company  has  its  day  in  court  for  the 
determination  of  the  reasonableness  of 


the  overhead  crossing  construction  and 
the  reasonableness  of  the  cost  there- 
of, the  court  finds  that  said  Section 
No.  8897  General  Code,  is  not  in  con- 
flict with  the  Constitution  of  the 
United  States  or  the  Constitution  of 
the  State  of  Ohio. 

It  is  therefore  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the 
Court  of  Appeals  be,  and  the  same  is 
hereby,  affirmed,  and  that  the  defend- 
ant in  error  recover  from  the  plaintiffs 
in  error  its  costs  expended  in  this  court 
and  in  the  Court  of  Appeals,  taxed  at 
$ ,  and  that  the  plaintiffs  in  er- 
ror pay  their  own  costs  in  both  of  said 

courts,  taxed  at  $ ,  for  all  of 

which  execution  is  awarded. 

And  it  is  further  ordered,  that  said 
cause  be  remanded  to  the  Common 
Pleas  Court  of  Hamilton  County,  with 
directions  to  overrule  the  demurrer  to 
plaintiff's  petition,  and  for  further  pro- 
ceedings -according  to  law.  *  *  ♦." 


The  Hocking  Valley  Railway  Co.  v.  The  Public  Utilities  Com- 
mission of  Ohio  et  al.     (Vol.  92,  O.  S.  Rep.) 


Railroads — ^Public  Utilities  Commission — ^Provision  Fixing  Rate — 
Distinguished  from  Order  Requiring  Service — Reasonableness  of 
Order — Loss  by  Compliance — Interurban  Service — Burden  of 
Proof — Franchise&T-Consideration  Thereof — State  R^ulation — 
Order  Not  Violative  of  Federal  Constitution,  When — Error  Pro- 
ceedings—Supreme Court — Record  Examined,  When. 


1. 


A  provision,  whether  made  by  statute  or  order  of  a  commission,  which 
fixes  rates  for  the  carriage  of  passengers  or  freight  by  a  railroad 
company  is  to  be  distinguished  from  an  order  which  requires  it  to  fur- 
nish a  particular  facility  or  perform  a  duty  imposed  by  reason  of  the 
exercise  of  rights  and  franchises  which  it  has  acquired  from  the  state; 
the  fact  that  some  loss  would  result  from  compliance  with  the  latter 
does  not  in  and  of  itself  conclusively  establish  the  unreasonableness 
of  the  order,  but  is  an  important  element  to  be  considered  with  all 
the  other  facts  bearing  on  that  question. 

In  a  proceeding  before  the  public  utilities  commission  to  compel  a 
railroad  company  to  continue,  on  a  portion  of  its  road,  an  interurban 
service  which  it  has  voluntarily  established  and  maintained  for  many 
years,  during  which  the  personal  and  business  relations  of  the  people 
of  the  communities  served,  relying  on  the  continuance  of  such  service,. 

385 
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have  lieconie  adjusted  thereto,  the  burden  of  showing^  a  state  of  facts 
which  justify  the  discontinuance  of  the  service  is  on  the  company. 

3.  The  franchises,  ris^hts  and  priviles^es  of  a  railroad  company  are 
granted  because  of  the  public  nature  of  the  business  carried  on  by  it; 
the  resulting  benefits  to  the  public  constitute  the  consideration  of  the 
prant,  and  the  company  while  exercising  such  rights  and  franchises 
IS  subject  as  to  its  state  business  to  state  regulation,  either  by  direct 
statutory  provision  or  by  an  administrative  body  authorized  to  act. 

4.  An  order  of  the  public  utilities  commission  requiring  a  railroad  coak- 
pany  to  continue  an  interurban  service  on  a  portion  of  its  road,  under 
the  circumstances  of  this  case,  it  is  not  unlawful  or  unreasonable  and 
is  not  a  denial  of  due  process  of  law  or  the  equal  protection  of  the 
laws  or  a  taking  of  propertjr  without  compensation. 

■5.  In  the  consideration  of  a  petition  in  error  filed  in  tids  court  to  reverse, 
vacate  or  modify  an  order  of  the  public  utilities  commission  on  the 
ground  that  it  is  unlawful  or  unreasonable,  the  court  will  examine  the 
entire  record  to  determine  whether  a  finding  of  facts  made  by  the 
commission  is  so  involved  with  and  dependent  on  questions  of  law  as 
to  be  in  efifect  a  decision  of  the  latter. 

(No.  14738— Decided  March  16,  1915.) 

Error  to  the  Public  Utilities  Commission. 

John  E.  Hayes  and  certain  other  citizens  residing  in  the  vicin- 
ity of  Jackson  and  Wellston,  in  Jackson  county,  Ohio,  filed  their 
complaint  before  the  public  utilities  commission.  The  i)etition  sets 
forth  in  detail  the  interests  and  lines  of  business  in  which  the  dif- 
ferent complainants  respectively  are  engaged,  each  showing  that 
his  business  is  of  such  a  character  as  to  be  closely  related  to  and  de- 
pendent upon  the  transportation  facilities  referred  to  thereafter 
in  the  complaint. 

It  is  alleged  that  the  defendant  in  the  year  1896  established 
a  line  of  railway  between  Hamden,  in  Vinton  county,  through  the 
city  of  Wellston,  and  the  villages  of  Glen  Roy  and  Coalton  to  the 
city  of  Jackson,  in  Jackson  county,  a  distance  of  about  fifteen  miles, 
and  placed  in  operation  upon  said  line  of  railroad  electric  cars  pro- 
pelled by  electric  motors;  that  certain  franchises  were  given  by 
Wellston  and  Jackson  to  operate  said  cars  over  certain  streets  in 
said  cities  and  that  from  about  1896  the  company  continued  to 
operate  electric  cars  between  the  points  above  referred  to  up  to 
the  time  of  the  filing  of  the  complaint,  and  was  then  doing  so; 
that  said  electric  car  service  is  used  by  the  complainants  and  the 
traveling  public  in  general  for  means  of  transportation  to  and 
from  their  residences  and  places  of  business  in  said  cities  and 
villages  and  at  numerous  points  at  and  near  the  line  of  service  so 
established;  that  at  all  times  since  the  date  of  establishment  the 
company  has  maintained  and  operated  a  line  of  railway  and  the 
electric  car  service,  and  that  the  general  public,  recognizing  such 
'Service  and  with  the  full  expectation  and  understanding  that  the 
:sBme  would  be  continued,  has  established  residences  and  business 
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places  and  occupations  at  various  points  along  said  line  of  electric 
car  service  and  expended  large  sums  of  money  in  establishing  the 
same,  and  that  the  workmen  employed  in  and  about  such  places  of 
business  so  established  use  the  electric  cars  for  transportation  to 
and  from  their  work. 

It  is  alleged  that  the  defendant  had  a  schedule  in  operating 
electric  cars  on  the  railroad,  that  the  company  had  given  notice 
of  its  intention  to  discontinue  the  operation  of  electric  cars  and 
that  if  the  service  is  discontinued  it  will  leave  the  traveling  public 
in  the  cities  of  Wellston  and  Jackson  and  in  the  villages  of  Glen 
Soy,  Coalton  and  Hamden  without  sufficient  and  adequate  service 
for  the  purpose  of  reaching  their  various  places  of  business  and 
residences. 

In  the  answer  it  is  admitted  that  the  defendant  has  for  some 
time  maintained  electric  car  service  for  the  transportation  of  per- 
sons and  property;  that  on  said  line  of  railway,  from  Hamden 
through  the  towns  named  to  Jackson,  the  defendant  has  hereto- 
fore operated  electric  cars  and  that  said  electric  car  service  has 
been  used  by  the  complainants  and  other  persons ;  that  the  sched- 
ule set  forth  in  the  petition  is  the  one  upon  which  the  cars  were 
operated ;  that  the  defendant  intends  to  discontinue  the  operation 
of  said  electric  cars  and  the  supplying  of  electricity  for  light  and 
power  purposes. 

Further  answering,  it  is  alleged  that  in  the  spring  of  1896 
what  was  known  as  the  Wellston  and  Jackson  Belt  Railway  was 
completed  and  came  under  the  supervision  of  the  defendant.  The 
defendant  since  said  time  has  provided  steam  service  on  said  road 
for  handling  freight  and  certain  through  passenger  train  service 
between  Jackson,  Dundas  and  Logan,  where  connections  were 
made  with  the  main  lines.  At  about  said  time  electric  service  was 
introduced  for  the  handling  of  local  passenger  traffic  between 
Jackson  and  Wellston  and  was  later  extended  to  Hamden.  About 
the  year  1910  a  marked  falling  off  in  the  number  of  passengers 
carried  on  the  electric  lines  was  noticeable,  due  to  the  almost  com- 
plete exhaustion  of  coal  in  the  several  mines  adjacent  to  said  line. 
Said  decrease  in  patronage  continued  throughout  the  subsequent 
years  and  was  augmented  by  the  removal  from  Jackson  county  of 
large  numbers  of  men  formerly  employed  about  the  mines,  and 
said  electric  service  is  operated  solely  for  the  convenience  of  a  few 
commercial  travelers  or  other  people  inaking  trips  to  and  from 
Wellston  and  Jackson ;  that  steam  service  on  said  road  will  answer 
all  requirements  of  the  traffic ;  that  the  board  of  directors  of  de* 
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fendant  has  resolved  to  discontinue  the  use  of  electric  car  service 
and  to  install  a  service  of  cars  operated  by  steam  to  furnish  facili- 
ties equal  to  that  provided  by  the  defendant  on  any  other  of  its 
lines  within  the  state ;  that  the  operation  of  said  electric  car  service 
for  the  last  three  or  four  years  has  resulted  in  a  loss  and  that 
electric  service  is  not  necessary  and  steam  service  is  all  that  is 
required. 

The  cause  was  heard  upon  evidence  by  the  conunission  and 
on  June  24,  1914,  the  commission,  after  a  finding  of  facts  herein- 
after set  out,  made  the  following  order: 

It  is,  therefore,  ordered  that  defendant  be  and  it  is  hereby 
notified,  directed  and  required  to  establish  and  furnish  the  same 
interurban  passenger  service  for  the  benefit  and  use  of  the  public 
on  its  leased  properties  between  Jackson  and  Hamden  on  the 
schedule  for  such  service  that  was  in  effect  at  the  time  of  the 
filing  of  this  complaint,  or  upon  some  other  schedule  equally 
efficieilt. 

These  proceedings  are  brought  to  reverse  this  order  of  the 
commission. 

Messrs.  Wilson  &  Rector,  for  plaintiff  in  error. 

Mr.  Timothy  S.  Hogan,  attorney  general ;  Mr.  Joseph  McGhee, 
Mr.  Clarence  D.  Laylin,  Mr.  E.  E.  Eubanks  and  Mr.  A.  E.  Jacobs, 
for  defendants  in  error. 

Johnson,  J.  The  judicial  article  of  the  constitution,  as  re- 
cently amended,  after  defining  the  original  ^nd  the  appellate 
jurisdiction  of  this  court  provides  that  it  shall  have  "such  revisory 
jurisdiction  of  the  proceedings  of  administrative  officers  as  may 
be  conferred  by  law." 

Section  33  of  the  act  of  April  18,  1913  (103  O.  L.,  804),  to 
create  the  public  utilities  commission,  provides  in  effect  that 
such  jurisdiction  may  be  invoked  by  petition  in  error,  and  that 
a  final  order  of  the  commission  shall  be  reversed,  vacated  or  modi- 
fied if  the  court  is  of  opinion  that  the  order  was  unlawful  and  un- 
reasonable. In  order  to  give  full  validity  to  the  proceedings  and 
orders  of  the  utilities  commission,  it  was  necessary  that  some  ade- 
quate provision  for  their  judicial  review  should  be  made;  because 
if  an  administrative  order  results  in  the  taking  of  property,  such 
as  the  company  claims  results  in  this  case,  the  defendant  must  not 
be  denied  the  right  to  show  that  as  matter  of  law  the  order  was 
so  arbitrary,  unjust  or  unreasonable  as  to  amount  to  a  depriva- 
tion of  property  in  violation  of  the  constitution.  Chicago,  M.  & 
St.  P.  Ry.  Co.  vs.  Minnesota,  134  U.  S.,  418. 
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The  legislature  is  not  required  to  confine  such  revisory  juris- 
diction to  this  court,  but  would  be  authorized  by  Section  4  of 
Article  IV  of  the  C!onstitution  to  confer  it  on  the  courts  of  com- 
mon pleas.  By  the  provisions  of  the  public  utilities  act  all  of  the 
powers  of  the  public  service  commission  are  conferred  on  its  suc- 
cessor. Full  provision  is  made  in  Section  524  et  seq.,  General 
Code,  for  notice  to  the  defendant  of  the  filing  of  the  complaint 
and  of  the  time  and  place  of  hearing.  Full  opportunity  is  given 
it  to  be  heard  and  to  show  that  the  order  asked  for  is  unlawful  or 
unreasonable.  It  has  the  benefit  of  compulsory  process  to  require 
the  attendance  of  witnesses  to  testify  under  oath  and  to  secure 
the  production  of  documents.  Provision  is  made  for  the  taking 
of  depositions '  and  for  a  certified  transcript  of  all  the  evidence, 
findings  and  orders.  On  petition  in  error  here  it  leaves  for  con- 
sideration the  contention  that  the  record  shows  that  the  order 
of  the  commission  was  unlawful  or  unreasonable. 

The  court  in  Oregon  Rd.  &  N.  Co.  v.  Fairchild,  224  U.  S., 
510,  528,  where  a  similar  administrative  order  was  under  con- 
sideration, say:  "This  necessitates  an  examination  of  the  evi- 
dence, not  for  the  purpose  of  passing  on  conflicts  in  the  testimony 
or  of  deciding  upon  pure  questions  of  fact,  but,  as  said  in  Kansas 
City  Railway  Co.  v.  Albers  Commission  Co.,  223,  U.  S.,  573,  from 
an  inspection  of  the  'entire  record,  including  the  evidence,  if  prop- 
erly incorporated  therein,  to  determine  whether  what  purports  to 
be  a  finding  upon  questions  of  fact  is  so  involved  with  and  de- 
pendent upon  such  questions  of  law  as  to  be  in  substance  and 
eflFect  a  decision  of  the  latter.'  " 

Various  grounds  are  set  out  in  the  petition  in  error  in  this 
case  on  which  it  is  claimed  that  the  orders  complained  of  are  un- 
lawful and  unreasonable.  They  are  comprised  in  the  contentions 
of  the  company  hereinafter  referred  to.  It  is  urged  that  the 
findings  and  orders  are  against  the  manifest  weight  of  evidence. 
The  findings,  as  shown  by  the  entry  of  the  commission,  are :  That 
the  defendant  has,  since  1896,  operated  electrically  propelled  cars 
and  furnished  an  interurban  passenger  service  to  the  public  over 
its  leased  properties  between  Jackson  and  Hamden,  Ohio,  a  dis- 
tance of  about  fifteen  miles,  and  at  the  time  of  the  filing  of  the 
complaint  said  service  was  being  rendered  substantially  on  the 
schedule  set  out  therein ;  that  by  reason  of  the  establishment  and 
maintenance  of  said  service  by  defendant,  large  numbers  of  in- 
dividuals, firms  and  corporations  were  influenced  in  the  estab- 
lishment, location,  maintenance  and  operation  of  their  business 
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enterprises,  and  the  personal  and  business  relations  of  the  vari- 
ous communities,  individually  and  with  each  other,  were  and  have 
become  and  are  now  adjusted  to  and  in  accordance  with  the 
service  so  furnished;  that  public  convenience,  welfare  and  neces- 
sity require  that  defendant  continue  to  furnish  the  service;  fJiat 
the  defendant  has  not  shown  that  the  furnishing  of  the  service 
would  entail  any  financial  loss  upon  it  or  that  the  service  has  not 
been,  or  will  not  be,  remunerative. 

We  have  carefully  examined  all  of  the  evidence  and  consid- 
ered it  in  the  light  of  the  conflicting  claims  of  the  parties  with 
reference  to  it,  and  we  are  not  able  to  say  that  the  findings  of  the 
conmiission  are  against  the  evidence. 

It  is  clearly  shown  that  during  the  eighteen  years  while  the 
service  was  continued,  the  personal  and  business  relations  of  the 
communities  served  became  adjusted  in  the  manner  set  forth. 

It  is  conceded  by  counsel  on  both  sides  that  the  order  made 
by  the  commission  does  not  require  that  the  interurban  service 
be  maintained  by  means  of  electricity.  No  particular  motive 
power  is  made  the  criterion  of  compliance  by  the  defendant  with 
the  order  of  the  commission.  The  question  of  motive  power  is 
thus  left  for  the  determination  of  the  defendant  itself.  There- 
fore, the  only  question  left  relates  to  the  validity  of  the  order 
requiring  the  company  to  furnish  interurban  service.  The  de- 
fendant contends  that  the  regular  steam  train  schedule  between 
the  points  named  will  supply  all  the  needs  of  the  community  and 
that  to  operate  interurban  service  would  be  a  source  of  constant 
and  increasing  financial  loss  to  it.  Its  position  is  that  it  will 
have  performed  its  duty  when  it  shall  install  a  service  of  cars 
which  will  furnish  transportation  facilities  equal  to  that  pro- 
vided by  it  on  any  other  of  its  lines  in  the  state,  and  that  the 
order  of  the  conmiission  requires  the  defendant  to  discriminate 
unlawfully  and  unreasonably  in  favor  of  the  points  named. 

As  to  the  sufficiency  of  the  proposed  substitute  service,  the 
witness  Sellers,  whose  testimony  disclosed  that  he  was  well  ac- 
quainted with  the  entire  situation,  testified  that  it  would  de- 
pend on  the  nature  of  the  service  and  whether  the  substituted 
service  would  make  stops  of  the  character  that  were  made  by 
the  already  established  service.  To  the  same  effect  was  other 
evidence  in  the  case. 

It  is  important  that  an  adequate  conception  should  be  had 
of  the  meaning  of  the  term  "interurban  service."  It  is  obvious 
that  the  commission  used  the  term  as  meaning  a  service  consist- 
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ing  of  cars  or  trains  which  are  run  more  frequently  than  any 
through  steam  passenger  service,  and  also  a  service  in  which  fre- 
quent stops  are  made,  so  that  patrons  need  not  walk  far  along 
the  line  to  arrive  at  the  nearest  stopping  place.  Such  a  service 
is  to  be  distinguished  from  the  ordinary  passenger  trains  of 
steam  railroads  in  that  the  latter  do  not  stop  except  at  regular 
stations  located  in  cities  or  villages,  which  are  at  intervals  much 
greater  than  the  stops  which  the  evidence  shows  were  made  by 
the  defendant  on  the  portion  of  its  line  involved  in  this  pro- 
ceeding. The  question  is,  therefore,  presented  whether,  in  view 
of  the  fact  that  the  personal  and  business  relations  of  these  com- 
munities had  become  adjusted  to  the  kind  of  transportation  ser- 
vice known  as  interurban  service  as  distinguished  from  ordinary 
steam  service,  all  of  which  had  been  done  by  residents  in  those 
communities  who  had  relied  upon  the  fact  that  the  defendant  had 
voluntarily  entered  the  field  and  had  offered  to  furnish  and  had 
furnished  the  particular  service  referred  to,  the  defendant  can  now 
withdraw  or  discontinue  the  service,  while  still  retaining  its  cor- 
porate franchises  and  rights,  without  itself  assuming  the  burden 
of  making  a  showing  of  facts  which  justify  the  withdrawal  or  dis- 
continuance. It  is  a  matter  of  common  knowledge  that  the  business 
and  personal  relations  of  the  people  of  the  country  necessarily  be- 
come adjusted  to  its  transportation  facilities,  and  that  these  con- 
stitute a  very  important  factor  in  determining  the  direction  and 
scope  of  the  development  of  particular  sections. 

It  is  not  shown  that  there  is  any  special  franchise  provision 
or  any  contract  by  which  the  defendant  expressly  agreed  to  render 
the  service  in  question.  Therefore,  the  order  of  the  commission 
must  find  its  validity,  if  at  all,  by  reason  of  the  fact  that  the  de- 
fendant is  a  public  utility,  incorporated  and  organized  under  the 
laws  of  the  state,  and  that  while  exercising  the  rights  and  privi- 
leges accruing  to  it  as  such,  it  has  by  its  acts  and  conduct  created 
the  situation  found  by  the  commission  to  exist ;  and  that  from  this 
situation  a  duty  is  imposed  upon  it  which  it  cannot  disregard  in 
the  absence  of  such  a  showing  on  its  part  as  above  indicated. 

It  is  well  established  that  the  benefits  which  result  to  the  pub- 
lic constitute  the  consideration  for  the  grant  by  the  state  of  the 
franchises,  rights  and  privileges  held  and  exercised  by  a  railroad 
company,  and  that  their  acceptance  by  the  company  imposes  on  it 
the  obligation  to  operate  the  railroad  which  it  was  incorporated  to 
construct,  when  constructed,  and  of  doing  so  in  the  manner  and 
for  the  purposes  contemplated  in  its  charter.    One  of  the  obliga^ 
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tions  thus  imposed  is  to  so  operate  its  trains  that  they  will  rea- 
sonably serve  the  needs  of  the  public. 

The  court  in  Atlantic  Coast  Line  Rd.  Co.  vs.  N.  Car.  Corp. 
Commission,  206  U.  S.,  1,  said :  "The  elementary  proposition  that 
railroads  from  the  public  nature  of  the  business  by  them  carried 
on  and  the  interest  which  the  public  have  in  their  operation  are 
subject,  as  to  their  state  business,  to  state  regulation,  which  may 
he  exerted  either  directly  by  the  legislative  authority  or  by  ad- 
ministrative  bodies  endowed  with  power  to  that  end,  is  not  and 
could  not  be  successfully  questioned  in  view  of  the  long  line  of 
authorities  sustaining  that  doctrine." 

In  Gates  v.  Boston  &  N.  Y.  Air  Line  Rd.  Co.,  53  Conn.,  342, 
it  is  said :  "It  is  true  that  the  charter  is  permissive  in  its  terms, 
and  properly  no  obligation  rests  upon  the  corporation  to  construct 
the  railroad  ♦  ♦  *  when  that  option  has  been  made,  and  the 
corporation  *  *  *  has  commenced  to  operate  the  road  under 
the  granted  powers,  thereby  inducing  the  public  to  rely,  in  their 
personal  and  business  relations,  upon  that  state  of  affairs;  by  so 
accepting  and  acting  upon  the  chartered  powers  a  contract  exists 
to  carry  into  full  effect  the  objects  of  the  charter.  *  *  * 
Having  exercised  these  powers  the  corporation  has  no  right  against 
the  will  of  the  state  to  abandon  the  enterprise." 

The  defendant,  however,  contends  substantially  that  in  spite 
of  the  state  of  facts  shown  in  the  record,  as  to  the  adjustment  of 
the  community  relations  to  the  service,  the  conditions  in  the  com- 
munities had  so  changed  at  the  time  the  complaint  was  filed  that 
the  present  needs  do  not  require  that  the  service  be  maintained ; 
that  electric  service,  considered  as  a  separate  operation,  is  con- 
ducted at  a  loss  and  that  the  enforced  continuane  of  the  service 
would  be  a  discrimination  against  other  communities  served  by  the 
defendant  which  would  not  enjoy  similar  advantages.  Defendant 
offered  testimony  tending  to  show  that  it  would  be  necessary  to 
install  new  equipment  at  considerable  expense,  which  could  be 
operated  only  at  a  loss  if  it  is  required  to  continue  the  electric 
service. 

So  far  as  the  matter  of  the  electric  service  is  concerned,  that 
is  eliminated  by  the  concessions  of  counsel  on  both  sides  that  such 
service  is  not  required  by  the  order  of  the  commission.  So  far 
as  the  changed  conditions  and  the  lessening  demands  are  concerned, 
the  witness  Connors,  called  by  the  defendant,  testified  that  there 
had  been  a  decrease  in  the  number  of  passengers,  but  was  not  able 
to  give  the  extent  to  which  this  had  gone.    He  stated  that  it  was 
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true,  in  a  general  way,  but  said,  "I  haven't  the  figures,  but  if  esti- 
mates wiU  answer  I  can  give  an  estimate,  if  not  I  will  get  the 
figures."  It  was  then  suggested  by  a  member  of  the  commission, 
which  suggestion  was  agreed  to  by  the  witness,  that  a  detailed 
statement  showing  the  condition  in  relation  to  the  traffic,  which 
would  disclose  the  facts  with  reference  to  the  matter  testified  to 
by  the  witness,  should  be  produced.  Counsel  for  the  commission 
state  in  their  brief  and  at  the  bar  that  the  statement  was  never 
furnished  and  that  the  general  statement  by  Mr.  Connors  was  all 
the  testimony  touching  the  subject,  and  we  find  no  denial  of  that 
statement  in  the  brief  of  opposite  counsel.  We  have  not  found  in 
the  record  anything  to  contradict  this  claim. 

It  is  undoubtedly  true  that  the  question  whether  or  not  the 
interurban  service  is  a  paying  service  should  be  considered  with 
respect  to  its  bearing  on  the  question  whether  the  public  necessi- 
ties require  such  service.  The  presumption  is  that  where  there 
is  such  a  condition  and  such  demand  for  the  service  as  to  amount 
to  public  necessity,  the  rendering  of  the  service  would  not  result 
in  loss.  The  finding  of  the  commission  was  that  the  defendant  had 
not  shown  that  the  furnishing  of  the  service  will  entail  loss  upon 
it,  and  the  finding  was  that  the  public  convenience,  welfare  and 
necessity  require  the  continuance  of  the  service. 

Much  testimony  was  offered  touching  this  question,  and,  as 
already  indicated,  we  are  not  able  to  say  from  an  analysis  of  it  that 
the  finding  of  the  commission  was  not  sustained  by  the  evidence. 

Under  the  state  of  facts  shown  by  the  testimony  and  found 
by  the  commission  the  presumption  is  that  there  is  a  present  ne- 
cessity for  the  continuance  of  the  service  which  has  been  in  ex- 
istence for  about  eighteen  years,  in  the  absence  of  a  showing  by 
the  defendant  to  the  contrary. 

In  Colorado  &  Southern  Ry.  Co.  v.  Railroad  Commission,  54 
Colo.,  64,  the  company  discontinued  the  service  over  a  certain  di- 
vision, about  sixteen  miles  in  length,  on  the  ground  that  because 
of  heavy  grades  and  curves  operation  of  trains  was  attended  with 
severe  loss.  On  the  other  hand,  it  appeared  that  deprivation  of  this 
service  inflicted  greater  loss  on  the  people  of  the  community 
affected.  On  this  point  the  court  say :  "At  the  time  it  purchased 
the  South  Park  System  it  purchased  other  lines  *  *  *.  It  has 
not  surrendered  its  franchise,  and  continues  in  the  enjoyment  of  all 
its  corporate  rights.  It  does  not  claim  that  the  service  ordered  [by 
the  commission]  is  more  than  sufficient  to  accommodate  the  traffic 
between  Denver  and  Leadville.    In  such  circumstances,  the  ques-. 
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tion  of  loss  must  be  considered  in  connection  with  its  duties  and 
the  productiveness  of  its  corporate  business  as  a  whole."  At  page 
94  of  the  opinion  it  is  said:  "Of  course,  that  a  service  ordered 
will  entail  a  loss  is  a  circumstance  to  consider  in  determining  the 
reasonableness  of  the  order ;  but  a  common  carrier  cannot  success- 
fully complain  that  a  loss  will  thus  be  occasioned  when  it  appears 
that  the  ordered  service  requires  nothing  more  than  necessary 
transportation  facilities." 

In  Atlantic  Coast  Line  Rd.  Co.  v.  Car.  Corp.  Commission, 
supra,  the  carrier  was  ordered  by  the  commission  to  arrange  its 
schedule  so  that  one  of  its  passenger  trains  would  make  connections 
with  a  certain  passenger  train  on  another  line  at  a  given  point. 
The  company  contended  that  on  account  of  other  connections  made 
by  the  train  in  question  that  train  could  not  be  operated  so  as  to 
make  the  required  connection,  and  that  thus  the  order  would  re- 
quire the  operation  of  an  additional  train.  The  company  objected 
to  this  on  the  ground  that  the  public  convenience  did  not  require 
the  additional  facility,  and,  second,  that  it  would  entail  a  daily 
pecuniary  loss. 

It  will  be  observed  that  in  that  case  the  requirement  was  that 
facilities  additional  to  those  already  in  existence  be  furnished, 
while  here  the  order  requires  the  maintenance  of  existing  service 
or  its  equivalent.  The  court  sustained  the  commission  and  held 
that  its  order  was  not  inherently  unjust  and  unreasonable  because 
the  running  of  such  train  would  impose  some  pecuniary  loss  on 
the  company. 

Mr.  Justice  White  said:  "This  proposition  is  based  on  the 
hypothesis  that  the  order,  by  necessary  intendment,  directed  the 
Coast  Line  to  operate  an  additional  train,  although  such  train 
could  not  be  operated  without  a  daily  pecuniary  loss.  *  *  ♦ 
The  contention  is  that  the  fact  that  some  loss  would  result  from 
the  requirement  that  the  extra  train  be  operated,  in  and  of  itself, 
conclusively  establishes  the  unreasonableness  of  the  order." 

After  conceding  that  if  a  scheme  of  maximum  rates  was  im- 
posed by  state  authority,  as  a  whole  adequately  remunerative,  and 
yet  that  some  of  sucli  rates  were  so  unequal  as  to  exceed  the 
flexible  limit  of  judgment  which  belongs  to  the  power  to  fix  rates, 
that  is,  transcended  the  limits  of  just  classification  and  amounted 
to  the  creation  of  favored  class  or  classes  whom  the  carrier  was 
compelled  to  serve  at  a  loss,  to  the  detriment  of  other  class  or 
classes  upon  whom  the  burden  of  such  loss  would  fall,  such  legis- 
lation would  be  so  inherently  unreasonable  as  to  constitute  a  vio- 
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lation  of  the  due-process  and  equal-protection  clauses  of  the  four- 
teenth amendment,  the  court  further  say:  "Let  it  also  be  con- 
ceded that  a  like  repugnancy  to  the  constitution  of  the  United 
States  would  arise  from  an  order  made  in  the  exercise  of  the  power 
to  fix  a  rate  when  the  result  of  the  enforcement  of  such  order 
would  be  to  compel  a  carrier  to  serve  for  a  wholly  inadequate  com- 
pensation a  class  or  classes  selected  for  legislative  favor  even  if, 
considering  rates  as  a  whole  a  reasonable  return  from  the  operation 
of  its  road  might  be  received  by  the  carrier.  Neither  of  these  con- 
cessions, however,  can  control  the  case  in  hand,  since  it  does  not 
directly  involve  any  question  whatever  of  the  power  to  fix  rates 
*  *  *  but  is  concerned  solely  with  an  order  directing  a  carrier 
to  furnish  a  facility  which  it  is  a  part  of  its  general  duty  to  fur- 
nish for  the  public  convenience.  This  distinction  between  an  order 
relating  to  such  a  subject  and  an  order  fixing  rates  *  *  *  is 
apparent.  This  is  so  because  as  the  primal  duty  of  a  carrier  is  to 
furnish  adequate  facilities  to  the  public,  that  duty  may  well  be 
compelled,  although  by  doing  so  as  an  incident  some  pecuniary  loss 
from  rendering  such  service  may  result.  It  follows,  therefore,  that 
the  mere  incurring  of  a  loss  from  the  performance  of  such  a  duty 
does  not  in  and  of  itself  necessarily  give  rise  to  the  conclusion  of 
imreasonableness  *  *  *.  Of  course,  the  fact  that  the  furnish- 
ing of  a  necessary  facility  ordered  may  occasion  an  incidental  pe- 
cuniary loss  is  an  important  criteria  to  be  taken  into  view  in  de- 
termining the  reasonableness  of  the  order,  but  it  is  not  the  only 
one.  As  the  duty  to  furnish  necessary  facilities  is  coterminous 
with  the  powers  of  the  corporation,  the  obligation  to  discharge  that 
duty  must  be  considered  in  connection  with  the  nature  and  pro- 
ductiveness of  the  corporate  business  as  a  whole,  the  character  of 
the  services  required,  and  the  public  need  for  its  performance.*' 

In  Missouri  Pacific  Ry.  Co.  v.  Kansas,  ex  rel.,  216  U.  S.,  262, 
the  principle  announced  in  the  Atlantic  Coast  Line  case  was  re- 
affirmed. The  Missouri  Pacific  case  involved  an  order  which  di- 
rected the  railroad  company  to  run  a  regular  passenger  train  over 
its  line  instead  of  a  mixed  passenger  and  freight  train.  The  com- 
pany objected  that  the  service  could  not  be  rendered  without  a 
loss.  The  court  say:  'When  the  controversy  here  presented  is 
properly  analyzed,  the  first  and  pivotal  question  arising  is  whether 
the  order  complained  of  did  anything  more  than  command  the 
railroad  company  to  perform  a  service  which  it  was  incumbent 
upon  it  to  i)erform  as  the  necessary  result  of  the  possession  and 
enjoyment  of  its  charter  powers."    It  was  also  held  that  the  order 
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was  not,  even  if  such  train  is  run  at  a  loss,  a  deprivation  of  prop- 
erty without  due  process  of  law  or  a  taking  of  property  for  public 
use  without  comx>ensation,  nor  was  such  an  order  an  unreasonable 
exercise  of  governmental  control. 

It  must  not  be  overlooked  that  a  requirement,  whether  made 
by  a  statute  or  by  the  order  of  a  commission,  which  denies  a  rail- 
road company  proper  compensation  for  the  carriage  of  passengers 
or  freight,  is  entirely  different  from  an  order  which  compels  the 
railroad  company  to  perform  duties  to  the  public  which  are  im- 
posed upon  it  by  reason  of  its  exercise  of  the  franchise,  rights 
and  privileges  which  it  has  acquired  from  the  state. 

We  think  it  must  be  conceded  that  in  a  case  of  this  character 
it  would  not  be  necessary  for  the  defendant,  in  order  to  justify  a 
withdrawal  of  the  service,  to  show  that  such  a  service  entails  a 
pecuniary  loss  upon  its  railroad  operated  as  a  whole.  There  is  a 
distinction  between  withdrawal  from  a  service  of  this  character 
and  from  such  a  service  as  is  offered  to  all  other  communities 
served  by  the  carrier.  Where  there  is  a  special  service,  such  as 
the  interurban  service  involved  in  this  case,  the  loss,  if  it  were 
shown  on  the  particular  operation,  is  entitled  to  consideration  in 
the  manner  above  indicated. 

We  are  not  constrained  to  think,  however,  that  this  rule 
should  have  conclusive  effect  in  connection  with  the  facts  shown 
in  this  case.  Here  the  public  needs  were  created  and  grew  up  in 
view  of  the  voluntary  action  of  the  defendant  itself.  The  finding 
of  the  commission  is  that  the  public  necessity  still  exists.  An 
unusual  and  abnormal  situation  was  developed  under  the  lead  of 
the  defendant.  The  moving  by  the  people  away  from  central 
points  to  places  scattered  along  the  line  of  the  defendant,  and  all 
of  the  things  pointed  out  in  the  testimony  and  the  findings,  being 
done  while  the  people  relied  upon  the  continuance  of  the  voluntary 
service  by  the  defendant,  present  a  situation  which  clearly  estops 
it  from  invoking  the  rule  above  stated. 

Coimsel  for  the  railroad  company  urge  that  the  case  of  Dela- 
ware, L.  &  W.  Rd.  Co.  V.  Van  Sanwood  et  al.,  216  Fed.  Rep.  252, 
declares  the  principles  which  should  rule  this  case.  It  was  there 
held  that  where  a  railroad  company  discontinued  two  trains  a  day 
each  way  and  was  ordered  by  the  service  commission  to  restore 
them,  and  it  appeared  that  the  people  residing  in  the  terminal 
cities  were  amply  served  without  it,  the  question  of  the  right  of 
the  commission  to  order  the  trains  restored  depended  on  whether 
the  convenience  and  necessities  of  the  residents  of  certain  small 
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intervening  towns  demanded  the  restoration  and  operation  of  the 
trains  in  question,  and  that  where  two  steam  trains  a  day  each 
way  were  run,  which  reasonably  served  the  convenience  and  sup- 
plied the  reasonable  necessities  of  four  small  intervening  points, 
the  residents  of  which  also  had  the  convenience  of  a  through  inter- 
urban  trolley  line,  complainant  would  be  considered  as  having  per- 
formed its  whole  duty  to  the  public  and  could  not  be  compelled  by 
the  public  service  commission  to  operate  two  trains  over  the  road 
each  way  per  day  at  a  net  loss  of  over  $3,000  per  annum.  After 
showing  that  a  number  of  trains  were  run  each  day  between  the 
points  named  in  the  complaint,  the  gross  receipts  of  each  day  and 
the  existence  of  a  trolley  line  between  some  of  the  points,  the 
court  recites  the  gross  revenues  of  the  defendant  prior  to  the  ex- 
istence of  the  trolley  line.  It  is  said  in  the  opinion:  ''It  seems 
to  me  that  when  steam  trains  enough  are  run  between  the  city  of 
Oswego  and  the  city  of  Syracuse  to  accommodate  and  serve  the 
necessities  of  the  people  of  those  cities  and  the  intervening  city 
of  Fulton,  and  two  steam  trains  per  day  each  way  are  run  which 
reasonably  serve  the  convenience  and  supply  the  reasonable  neces- 
sities of  the  four  small  intervening  points,  and  these  people  also 
have  the  convenience  of  the  trolley  line  as  described,  the  com- 
plainant has  performed  its  whole  duty  to  the  public." 

We  think  that  the  situation  in  this  case  is  so  substantially 
different  from  the  situation  described  by  the  court  in  the  case 
referred  to  as  to  clearly  distinguish  it. 

The  order  complained  of  will  be  affirmed. 

Order  affirmed. 

Nichols,  C.  J.,  Wanamaker  and  Matthias,  JJ.,  concur. 

Jones,  J.,  not  participating. 
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The  Merchants  &  Farmers  Bank, 
Blanchester,  $50,000.  Alex  Crofron,  H. 
G.  Hudson,  C.  C.  Brown,  S.  B.  Craig, 
W.  H.  Carnahan. 

The  Orcutt  Pipe  Hanger  Company, 
Toledo,  $15,000.  Fordyce  J.  Orcutt, 
Frank  F.  Lavoy,  Lawrence  J.  Neuhau- 
sel,  J.  H.  Johnson,  Harry  Levison. 

The  S.  P.  Hansen  &  Son  Company, 
Liakewood,  $5000;  grading,  excavating 
and  constructing  buildings,  machinery, 
railroads  and  ther  constructing  busi- 
ness. Soren  Emil  Hansen,  Soren  P. 
Hansen,  Gertrude  Fischer,  Helen  Bey- 
ersdorf,  J.  Harold  Read. 

The  Parkwood  Estates  Company, 
Cleveland,  $15,000.  Bert  M.  Wuliger, 
Joseph  M.  Wuliger,*  Frank  Wuliger,  Ar- 
thur H.  Pollak,  A.  J.  Friedman. 

The  Universal  Auto  Parts  Company, 
Columbus,  $25,000.  Charles  J.  Krag, 
Reynold  E.  Klages,  John  J.  Stoddart, 
James  J.  Sexton,  John  C.  Stoddart. 

The  Barger  Manufacturing  Com- 
pany, Columbus,  $30,000;  manufactur- 
ing and  selling  fire-fighting  appliances. 
F.  C.  Barger,  H.  T.  Stewart,  E.  K. 
Stewart,  H.  C.  Barrett,  A.  C.  Farmer. 

The  Bottlers  EJxchange  Company, 
Cleveland,  $1000.  Maurie  A.  Wino- 
grad,  Morris  Amster,  Samuel  Phillip- 
son,  Henry  Greenblatt,  Harry  Shapira. 

The  Northern  Ohio  Gas  &  Develop- 
ment Company,  Cleveland,  $10,000.  O. 
P.  Kubach,  E.  H.  Krueger,  Charles  S. 
Reed,  B.  M.  Little,  George  H.  Eichel- 
berger. 

The  Ferdinand  Westheimer  Sons 
Company,  Cincinnati,  $500,000.  Leo  F. 
Westheimer,  David  F.  Westheimer,  Ira 
E.  Westheimer,  Wilbur  Shepard,  R. 
Dev.  Carroll;  manufacturing  and  deal- 
ing in  wines  and  liquors. 

The  Wooster  Sanitary  Dairy  Com- 
pany, $10,000.  J.  W.  Buchanan,  Paul 
S.  Snyder,  E.  R.  Snoddy,  D.  H.  Cotter- 
man,  J.  W.  Shelby 

The  Safety  Heater  Company,  Cleve- 
land, $1000  William  Gilchrist,  John  D. 
Gilchrist,  H.  C.  Dorville,  J.  A.  Gilchrist, 
R.  W.  Daykin. 

The    Self-Selling    Ticket    Company, 


Cleveland,  $60,000.  J.  D.  Lambertson, 
Frank  X.  Cull,  H.  A.  Hauxhurst,  R. 
Hall,  R.  H.  Jamison. 

The  Iroquois  Realty  Company,  Cleve- 
land, $1000.  R.  B.  Hopper,  Don  S.  Hel- 
wick,  A.  B.  Curtiss,  D.  E.  Wertz,  F.  E. 
Bird 

The  Glfford-Wallace  Company,  Cleve- 
land, $15,000;  general  contracting  and 
construction  business.  B.  A.  Wallace, 
J.  H.  Wallace,  E.  T.  Gifford,  Ira  S. 
Gilford,  C.  K.  Farmer. 

The  Cliver-Wrlght-Ralney  Company, 
Cincinnati;  buying  and  selling  and 
dealing  in  cotton  and  woolen  goods, 
$75,000.  Henry  W.  Tayler.  Edward  A. 
Kesslng,  Lawrence  DeCamp,  Augustln 
L.  Rainey,  S.  S.  Fahnestock. 

The  Moreland  Realty  Company. 
Max  J.  Rudolph,  B.  P.  Westenhaver, 
A.  L.  Welch,  Leo.  R.  Englander,  M.  L. 
Bellenstein,   $125,000,   Cleveland. 

The  Charleston  Land  Company. 
Geo.  L.  Glitsch,  F.  J.  Stack,  Luella 
Roth,  J.  E.  Stack,  Gerald  T.  Stack, 
$10,000.     Lorain. 

The  F.  L.  Fuller  Company,  Cleve- 
land, $100,000.  F.  L.  Fuller,  J.  K, 
Mathews,  G.  H.  Knlppenberg,  Maurice 
Maschke,  J.  H.  Orglll;  dealing  In 
mortgages  and  securities. 

The  Ohio  Farmers  General  Supply 

Company,    Clrcleville,    $10,000.      Will- 

,  iam  A.  Lewis,  Leroy  T.  Ohaner,  Oscar 

E.    Bumgamer,    David    C.    Hornbeck, 

Will  J.  Hays. 

The  EkLward  J.  Shannon  Company,. 
Cincinnati,  $5000;  dealing  In  aniline 
colors  and  chemicals  for  manufactur- 
ing purposes.  Elmer  B.  Schmeing^ 
William  C.  Cosgrove,  Reginald  R.  Tru- 
bey,  Robert  M.  Scott,  Edward  J.  Shan- 
non. 

The  Eastland  Development-  Com- 
pany; handling  and  dealing  in  real 
estate,  $100,000.  Hugh  A.  Gait,  Chas. 
C.  Benner,  H.  T.  Schlegel,  A.  A.  Schle- 
gel,  A.  V.  Mansfield,  Akron 

The  Mortgage  Securities  Company, 
Akron,  $150,000.  A.  T.  Carnahan.  F.  G. 
Carnahan,  M.  E.  Albright,  J.  L.  Molnar, 
P.  R.  Miller. 
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The  Auto  Remedy  Co.,  Cincinnati, 
$15,000.  Herman  Bumiller,  Theodore 
Bumiller,  James  Ratcliff,  D.  W.  Snyder, 
F.  S.  Starkey. 

The  Jewett  Creamery  Company, 
Jewett,  $10,000.  Chas.  Busby,  G.  O. 
Fleming,  I.  A.  Stewart.  D.  W.  Kail. 
J.  P.  Stewart,  Chas.  S.  Beetham. 

The  Iroquois  Manufacturing  Com- 
pany, Cleveland.  $50,000;  manufactur- 
ing and  dealing  in  paints,  oils,  cements 
and  kindred  compounds.  E.  C.  Chand- 
ler, W.  J.  Coughlin,  H.  F.  Parmfenter, 
S.  D.  Wise,  Jas.  S.  Smith. 

The  Specht  Catering  Company,  Cin- 
cinnati, $10,000  Louis  H.  Stohlman, 
Geo.  Niehoff,  John  A.  Specht,  Kathryn 
W.  Specht,  Fred  B.  Salmar. 

The  Dayton- Jeffery  Machine  &  Tool 
Company.  Daytwi,  $6000.  B.  W.  Jef- 
fery, Harold  L.  Jeffery,  Arthur  L.  Jef- 
fery. Herbert  D.  Mills,  J.  S.  Kimmel. 

The  Electric  Refining  Company,  To- 
ledo, $10,000.  George  W.  Aiken,  H. 
W.  Wolf,  C.  A.  Fogleman,  Claude  W. 
Smith,  Louis  H.  Bacon. 

The  Ohio  Cement  Stave  Silo  Com- 
pany, Wauseon,  $20,000.  Frank  S. 
Ham,  Charles  T.  Stahl,  W.  C.  Fink. 
J.  K.  Campbell,  C.  E.  Rossman. 

The  Ohio  Valley  Liquor  Company. 
Steubenville.  $3000.  Jacob  Zelt  Jr., 
Wilson  A.  Shouse,  Wm.  Goldberg, 
Taylor  Keyes,  W.  B.  Wilson. 

The  McLean  Tire  &  Rubber  Com- 
pany, Cleveland.  $300,000.  Sterling 
Newell,  G.  W.  Greene,  Herbert  F.  Reid, 
F.  S.  Buchan,  M.  J.  O'Connor. 

The  R.  S.  Grant  Company.  Akron, 
$25,000.  R.  S.  Grant,  L.  O.  Beck,  R. 
Meyers.  A.  L.  Bauman,  Dow  W.  Har- 
ter;  conducting  a  real  estate  business. 

The  Sixth  Real  Estate  Securities 
Company,  Cleveland.  $10,000.  R.  D. 
Clark,  Ford  W.  Bninner,  R.  J.  Fowler. 
Niles  E.  Seymour.  Wheeler  Glenn. 

The  Inter  State  Sales  &  Supply 
Company.  Greenville,  $5000.  Ira  Mc- 
Griff.  Geo.  W.  Mannix  Jr.,  T.  A.  Bill- 
ingsley,  J.  Lendall.  Williams,  T.  E. 
Shafer. 

The  Argyle  Lunch  Club  Company, 
Cleveland,  $10,000.  M.  H.  Gallagher, 
M.  C.  Russ,  M.  H.  Kirk.  S.  E.  Davis. 
Robt  E.  Roehm. 

The  Bauer  Safety  Ladder  Company. 
Cleveland.  )  $50,000.  Martin  Bauer. 
Andrew  V.  Jecker.  Enoch  Kueller. 
William  Groeger.  Jos.  Schauer. 

The  Superior  Advertising  Company. 
Cleveland.    $10,000.     Julius    Saplaky. 


F.  C.  Raymond.  R.  P.  Snyder.  W.  I. 
Lewis,  M.  E.  Meisel. 

The  Dayton  Time  Lock  Company^ 
Dayton,  $500,000.  R.  M.  Wack,  J.  C. 
Kimmel.  John  C.  Nee.  Thomas  A. 
Keefer.  William  S.  Pichrel. 

The  Hellyer  Electric  Company,  East 
Liverpool,  $10,000.    C.  W.  Hellyer,  W. 

G.  Weaver,  Mrs.  Nettie  Hellyer,  T.  H. 
Fisher,  Aleaxnder  Lowe. 

The  Hoover  Chemical  Company,  Co- 
lumbus. $10,000.  Charles  P.  Hoover, 
Greorge  A.  Johnson,  Jas.  O.  Meadows, 
Stewart  A.  Hoover,  George  R.  Hedges. 

The  Toledo  Stables  Company,  Tole- 
do, $5000.  Clem  Stair,  Fred  H.  Kirtley, 
Fred  G.  Belknap,  Jobn  Daiber,  W.  H. 
Duncan. 

The  Sellberg-Lohiser  Company, 
Cleveland,  $15,000;  buying,  selling  and 
manufacturing  awnings,  tents  and  cov- 
erings. Fred  L.  Lohiser,  John  M.  Sell- 
berg,  E.  H.  Krueger,  George  H.  Eichel- 
berger,  B.  M.  Little. 

The  Springfield  Coca  Cola  Bottling 
Company,  Springfield,  $5000.  Harris  A. 
Hovey,  Joseph  M.  Weishaupt,  William 
G.  Campbell,  J.  Garfield  Grim,  William 
L.  Arnett. 

The  RIppey  Realty  Company,  Cleve- 
land; $5000.  Samuel  H.  Beck,  Wm.  R. 
Beck,  Raymond  H.  Stilson,  F.  B.  Stil- 
son,  M.  B.  Kitchen. 

The  Rife  &  Morris  Company,  Circle- 
ville,  $10,000;  manufacturing  wheat 
and  corn  products.  C.  M.  Rife,  Geo. 
W.'  Morris,  Retta  Ritt  Rife,  Estalla 
Morris,  E.  J.  Rife. 

The  Overland-Nottingham  Company, 
Cleveland;  selling  automobiles  and  do- 
ing general  garage  service,  $10,000.  M. 
L.  Bridgman,  E.  C.  Hartman,  Harriet 
J.  Hartman,  Jacob  J.  Laric,  Nellie  B. 
Laric. 

*  Morris  &  Moore  Company,  Cleveland, 
$10,000;  do!ng  general  printing  and 
publishing  business.  Jesse  R.  Myers, 
Stanley  B.  Moore,  Augustus  W.  Bell, 
E.  M.  Kossin,  David  J.  Miller. 

The  G.  &  R.  Clay  Company,  Nelson- 
ville,  $2000.  Walter  Graham,  Mrs. 
Margaret  Graham,  Roy  W.  Graham,  E. 
J.  Rosser,  Mrs.  E.  J.  Rosser,  Hazel  M. 
Rosser. 

The  Columbus  Teachers  Savings  & 
Loan  Association,  Columbus,  $50,000. 
W.  T.  Heilman,  Edgar  A.  Kolb,  Charles 
C.  Morris,  H.  H.  Reighley,  Geo.  W, 
Tooill. 

The  Bicknell  Construction  Company. 
Cleveland,  $5000.  B.  E.  Robertson,  M. 
C.  Byrnes,  L.  M.  Hendere,  W.  D.  Tur- 
ner, Warren  Bicknell. 
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The  Fulton  Brick  &  Mining  Com- 
pany, Columbus,  $6000.  Frank  E.  Mohr, 
J.  B.  Myers,  L.  R.  Detwller,  Geo.  P. 
Mohr,  Greo.  E.  Plymire 

The  Jesse-Richardson  Company, 
Cleveland,  $10,000;  dealing  in  real  es- 
tate. Robert  E.  Jesse,  Ethan  Richard- 
son, Frederick  A.  Prieb,  E.  H.  Krueger, 
B.  M.  Little. 

The  Harris  Poultry  Remedy  Com- 
pany, Cleveland.  R.  M.  Schrod,  Wm. 
M.  Byrnes,  M.  F.  McFadden,  E.  C.  Spa- 
der, W.  C.  Hayes.    $5000. 

The  Cincinnati  Merchants  Service 
Company,  Cincinnati.  $1000.  Clifford 
D.  Talbot,  Jno.  Bberhardt,  T.  C.  H. 
Mans,  C.  C.  Evans,  L.  B.  Mans. 

The  Huron  Gymnasium  Company 
Huron,  $5000.  U  T.  Skeggs,  T.  R.  Gil 
more,  E.  R.  Hilton,  Ira  Bailey,  J.  H 
McCormick. 

The  National  Marbleoid  &  Switch 
board  Company,  $10,000  Sandusky 
August  Heilberger,  Hale  G.  Robinson 
John  K.  Boehm,  Martin  J.  Schuester 
Conrad  Knott. 

The  Fine  Art  Film  Company,  Cleve 
land,  $5000.     Emanuel  Madlebaum,  A 

D.  Zarlenga,  Samuel  Heimlich,  James 
R.  Miller,  Wm.  A.  Miller. 

The  Marchants  Specialty  Manufac- 
turing Company.  Cincinnati,  $100,000. 
Wm.  W.  Mace,  Leverett  D.  Campbell, 
P.  Barton,  D.  D.  Wandmausee,  Harry 

E.  Marble. 

Increases. 

The  F-P  Coal  Company,  Akron,  $30,- 
OOO  to  $50,000. 


The  Lima  Steel  Casting  Company, 
Lima;  $50,000  to  $100,000. 

The  Peckham  Coal  &  Ice  Company, 
Troy;   $27,000  to  $40,000. 

The  Oul  Building  &  Loan  Associa- 
.tion,  Cleveland;  $200,000  to  $1,000,000. 
.The    Ottawa    County    Co-Operative 
Company,    Rocky    Ridge;     $30,000    to 
$65,000. 

The  Standard  Slag  Company,  Tole- 
do; $100,000  to  $250,000. 

The  Apex  Electrical  Manufacturing 
Company,  Cleveland;  $10,000  to  $25,- 
000. 

The  Northfield  Farms  Company. 
Cleveland;  $15,000  to  $30,000. 

The  Garfield  Realty  Company,  Cleve- 
land;  $100,000  to  $250,000. 

The  State  Bank,  Akron;  $50,000  to 
$450,000. 

The  Hyde  Park  .Building  &  Loan 
Company,  Cincinnati;  $1,000,000  to 
$2,000,000. 

The  Steele  Brothers  Lumber  Com- 
pany, Cuyahoga  Falls;  $20,000  to  $30,- 
000. 

The  Buckeye  Sewer  Pipe  Company, 
Middlebury,  Akron;  $150,000  to  $200,- 
000. 

The  Dollar  Building  &  Loan  Com- 
pany, Columbus;  $100,000  to  $1,000,000. 

The  Eberling  Cement  Machinery 
Company,  Cleveland;  $100,000  to  $250,- 
000. 

Decrease*. 

The  Peckham  Coal  &  Ice  Company, 
Troy;  $40,000  to  $27,000. 

The  Williams-Tod  Company,  Toungs- 
town;  $600,000  to  $6000. 


PUBLIC  UTIUTIES  COMMISSION 


Investigation  and  Suspension  Docket  No.  2 


(December  13,  1915.) 

Rates  on  Straw. 

Isaac  Bom  and  A.  B.  Cronk  for  protestants. 

M.  B.  Pierce  for  Erie  Railroad  Company. 

J.  T.  Johnson  for  Pennsylvania  Company  and  The  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railroad  Company. 

B.  W.  Herrman  for  Norfolk  and  Western  Railway  Company. 

W.  C.  McLaughlin  for  The  Baltimore  and  Ohio  Southwestern 
Railroad  Company  and  The  Cincinnati,  Hamilton  and  Dayton  Rail- 
way Company. 

S.  H.  West  and  George  Diefenbach  for  The  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company. 

H.  Q.  Wasson  for  The  Hocking  Valley  Railway  Company. 

Finding. 

The  schedules  under  suspension  in  this  proceeding,  filed  to 
take  effect  on  various  dates  between  October  15,  1915,  and  Novem- 
ber 15,  1915,  proposed  to  change  the  manner  of  assessing  charges 
on  straw  in  carloads,  from  a  per  car  basis  to  a  cents  per  hundred 
pounds  basis,  and  to  establish  maximum  rates  therefor.  Upon 
protest  by  The  Hinde  and  Dauch  Paper  Company,  Sandusky,  Ohio, 
and  The  Coshocton  Straw  Paper  Company,  Coshocton,  Ohio,  et  al., 
the  schedules  were  suspended  until  November  14,  1915,  and  alter 
until  December  14,  1915. 

The  classification,  effective  on  traffic  moving  between  poii^s 
in  Ohio,  gives  straw  in  carloads  a  fifth  class  rating  with  a  minimum 
weight  of  20,000  pounds. 

The  rates  proposed  in  the  schedule  under  suspension  were  pre- 
scribed by  the  Interstate  Commerce  Commission  in  Investigation 
and  Suspension  Docket  No.  575,  Straw  Rates  (36  I.  C.  C.  30),  and 
are  as  follows,  subject  to  the  classification  provisions  relative  to 
minimuni  weights: 
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Distances  Cents  Per  100  Pounds 

25  miles  and  under 4 

50  miles  and  over  26 ^ 4% 

75  miles  and  over  50 ^ 5 

100  miles  and  over  75 5% 

125  miels  and  over  100 ^ 6 

150  miles  and  over  125 6% 

175  miles  and  over  150 7 

200  miles  and  over  175 7% 

225  miles  and  over  200 » ^ 8 

250  miles  and  over  225 8% 

275  miles  and  over  250 -...  9 

300  miles  and  over  275 9% 

With  rare  exceptions  grain  is  threshed  in  the  field  and  the 
strsLW  is  stacked  without  protection  from  the  weather.  The  ordi- 
nary commercial  demand  is  for  dry,  bright  straw,  and  as  a  result 
balers  find  it  necessary  to  strip  the  stack  of  all  top,  weather  stained 
and  damaged  straw  before  a  merchantable  grade  is  available. 

The  development  of  the  strawboard  industry  created  a  de- 
mand for  this  low  grade  material,  as  well  as  for  a  low  transporta- 
tion charge  based  upon  the  value  and  prospective  earnings  on  the 
outbound  tonnage  of  the  manufactured  product. 

To  meet  the  demand,  the  application  of  the  class  rating  on 
straw  was  removed  in  certain  cases,  by  the  publication  of  commod- 
ity rates  to  cover  shipments  to  strawboard  mills.  The  commodity 
rates  were  constructed  upon  a  scale  governed  by  the  size  of  the 
car,  a  base  haul  and  an  arbitrary  for  additional  mileage,  as  follows : 

When  loaded  in  cars,  38  ft.  6  in.  or  less  in  length: 

50  miles  and  under 7.00  per  car 

75  miles  and  over  50  miles 8.00  per  car 

100  miles  and  over  75  miles 9.00  per  car 

Over  100  miles  $1.00  per  car  for  each  25  miles 
additional  haul  is  added. 

When  loaded  in  cars  over  38  ft.  6  in.  up  to  45  ft.  6  in.  in  length 
138  per  cent  of  these  rates  is  charged;  and  when  loaded  in  cars 
over  45  ft.  6  in.  in  length,  150  per  cent  of  these  rates  is  charged. 

By  statements  of  outturn  weights  submitted  in  evidence  by 
protestants,  it  is  shown  that  the  average  carload  of  straw  received 
at  strawboard  mills  contains  an  average  of  from  5,000  to  7,000  lbs. 
of  moisture.  The  evidence  of  record  discloses  that  shipments  to 
strawboard  mills  are  not  composed  solely  of  refuse  and  waste  straw. 
On  the  contrary  one  protestant  testified  that  his  contracts  called 
for  the  whole  stack.  From  this  it  will  be  seen  that  all  the  mois- 
ture contents  of  the  average  carload  of  straw  destined  to  straw- 
board  mills,  is  not  due  to  conditions  inherent  in  the  material  upon 
which  the  current  commodity  tariffs  were  based. 
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It  appears  that  when  straw  intended  for  strawboard  mills  is 
baled,  if  no  effort  is  made  to  protect  it  from  the  weather  whatever 
offset  may  be  necessary  to  equalize  the  loss  resulting  from  added 
moisture,  should  be  absorbed  by  the  merchant,  rather  than  by  the 
transportation  companies. 

In  Investigation  and  Suspension  Docket  No.  575,  Straw  Rates 
from  St.  Louis,  Mo.,  and  other  points  to  Anderson,  Ind.,  and  other 
points,  decided  July  27,  1915,  (36  I.  G.  C.  30)  the  Interstate  Com- 
merce Commission  said: 

'^We  cannot  refuse  to  approve  a  rate  basis  which  seeks 
merely  to  secure  for  the  carriers  a  fair  return  in  transporta- 
tion charges,  on  all  tonnage  actually  hauled  and  to  supplant 
a  rate  basis  which  has  failed  of  this  effect.  The  basis  pro- 
posed is  the  basis  employed  generally  in  other  classification 
territories.  Sheds  or  other  means  of  protection  would  prevent 
the  excessive  absorption  of  moisture  described. 

"Such  protection  is  not  afforded  because  of  the  low  value 
of  the  straw.  Shippers,  however,  may  not  shift  the  expense 
of  affording  such  protection  for  their  shipments  to  the  car- 
riers." 

In  their  request  for  the  suspensions  of  the  schedules  under 
investigation  here,  protestants  urged  that  the  proposed  change  in 
classification  and  advance  in  rate  would  destroy  the  strawboard 
industry.  The  only  two  witnesses  who  testified  for  their  respective 
mills  in  Ohio,  frankly  admitted  that  the  proposed  change  would 
amount  only  to  an  increase  in  cost'  which  the  strawboard  business 
could  absorb,  and  live. 

If  the  chief  cause  for  alarm  lies  in  the  possible  effect  the  pro- 
posed rate  basis  would  have  upon  the  life  of  the  strawboard  in- 
dustry, it  is  proper  to  look  into  the  relation  in  which  the  manu- 
factured article  stands  to  the  raw  material.  Straw  for  strawboard 
mills  sells  at  about  $4.30  a  ton  f.  o.  b.  the  shipping  station,  loads 
about  20,000  pounds  and  yields  an  average  per  car  earning  of 
$10.00.  Strawboard  sells  at  about  $16.50  a  ton  f.  o.  b.  the  shipping 
point,  affords  an  average  load  of  about  53,000  pounds.  In  round 
numbers,  two  tons  of  straw  are  required  to  make  one  ton  of  straw- 
board.  On  an  average  loading  of  53,000  pounds  for  strawboard 
it  is  necessary  to  move  into  the  strawboard  mill,  five  average  car- 
loads of  straw.  Selling  at  $16.50  a  ton  at  the  mills,  the  average 
carload  of  53,000  pounds  of  strawboard  brings  $437.25. 

The  comparison  made  from  the  exhibits  introduced  in  evidence 
involving  1678  cars  of  straw  shipped  to  strawboard  mills  shuws 
that  1257  cars  having  moved  under  per  car  tariffs,  yielded  an  aver- 
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age  car  earning  of  $10.38.  The  same  cars  if  handled  under  the  pro- 
posed tariff  would  show  an  average  increase  per  car  earning  of  82 
cents. 

The  five  cars  of  straw  needed  to  manufacture  an  average  car- 
load of  strawboard  is  thus  made  to  bear  an  increase  of  five  times 
the  average  increased  per  car  earning,  or  a  total  of  $4.10. 

It  is  apparent  from  this  that  the  relation  in  which  the  pro- 
posed increase  in  earnings  computed  upon  actual  weights,  stands 
to  the  whole  business  of  the  strawboard  industry,  is  hardly  appre- 
ciable, much  less  controlling. 

On  account  of  the  strong  and  emphatic  claims  made  by  pro- 
testants  in  seeking  the  suspension  order  herein  granted,  as  to  the 
effect  of  the  proposed  rates  on  the  strawboard  industry  of  Ohio, 
careful  attention  has  been  given  the  evidence  submitted  to  deter- 
mine whether  there  were  conditions  peculiar  to  that  industry  in 
Ohio,  which  would  differentiate  it  from  the  general  conclusions 
arrived  at  by  The  Interstate  Commerce  Commission.  In  re.  straw 
rates,  etc.  (36  I.  C.  C.  30),  supra.  We  do  not  so  find.  Our  con- 
clusion is,  therefore,  in  harmony  with  the  finding  and  order  of  that 
commission  in  the  above  cited  proceeding,  and  the  evil  attendant 
upon  conflicting  holdings  on  substantially  the  same  state  of  facts 
is  avoided.   . 

Upon  all  the  facts  of  record,  we  find  that  respondents  have 
justified  the  changes  proposed  in  the  schedule  under  suspension. 
An  appropriate  order  will  be  made  in  conformity  with  this  finding. 

Order. 

At  a  general  session  of  The  Public  Utilities  Commission  of 
Ohio,  having  its  office  in  Columbus,  Ohio,  on  thirteenth  day  of 
December,  1915. 

Suspension  Docket  No.  2 — Straw  Rates. 

It  appearing,  that  by  an  order  dated  October  14,  1915,  the 
commission  entered  upon  an  investigation  concerning  the  propriety 
of  the  increases  and  the  lawfulness  of  the  regulations  and  prac- 
tices stated  in  the  schedules  enumerated  and  described  in  said  or- 
der, and  subsequently  ordered  that  the  operation  of  said  schedules 
be  suspended  until  December  14,  1915. 

It  further  appearing  that  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  commission, 
on  the  date  hereof,  has  made  and  filed  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof :     It  is 
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Ordered,  That  the  orders  heretofore  entered  in  this  proceed- 
ing,  suspending  the  operation  of  the  said  schedules  be,  and  they 
are  hereby,  vacated  and  set  aside  as  of  December  13,  1915.  It  is 
further  , 

Ordered,  That  a  copy  hereof  be  served  forthwith  upon  the 
carriers  respondent  herein,  parties  to  said  schedules,  and  that  a 
copy  hereof  be  filed  with  said  schedules  in  the  office  of  the  com- 
mission. 

No.  692 — ^In  the  Matter  of  the  Applicaticm  of  The  Cincinnati,  Le- 
banon and  Northern  Railway  Company  for  the  Consent  and  Au- 
thority of  the  Commission  to  Issue  $200,000.00  of  its  First  Con- 
solidated Mortgage  Four  Per  Cent  Coupcm  Bonds. 


(December  13,  1915.) 

The  Cincinnati,  Lebanon  and  Northern  Railway  Company,  a 
corporation  duly  organized  and  existing  under  the  laws  of  the  state 
of  Ohio,  having  on  the  third  day  of  December,  1915,  filed  its  ap- 
plication for  the  consent  and  authority  of  the  commission  to  issue 
its  first  consolidated  mortgage  four  per  cent  coupon  bonds,  dated 
November  1,  1902,  payable  November  1,  1942,  of  the  par  value  of 
two  hundred  thousand  dollars  ($200,000.00),  the  proceeds  to  be 
used  in  the  payment  and  discharge  of  $200,000.00  of  its  first  mort- 
gage five  per  cent  coupon  bonds,  maturing  on  January  2, 1916. 

After  considering  the  pleadings,  hearing  the  evidence  and  ex- 
amining the  exhibits,  and  being  fully  advised  in  the  premises,  the 
commission  is  satisfied  that  the  prayer  of  said  petition  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Cincinnati,  Lebanon  and  Northern 
Railway  Company  be  and  it  is  hereby  authorized  to  issue  its  first 
consolidated  mortgage  four  per  cent  bonds,  of  the  par  value  of 
two  hundred  thousand  dollars  ($200,000.00) ,  and  that  said  bonds 
be  sold  for  the  best  price  obtainable,  and  at  not  less  than  the  par 
value  thereof,  it  being  the  opinion  arid  finding  of  the  commission 
that  the  money  to  be  secured  from  the  sale  of  said  bonds  is  rea- 
sonably required  for  the  proper  purposes  of  said  corporation.  It 
is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  first 
consolidated  mortgage  four  per  cent  bonds  be  by  said  The  Cincin- 
nati, Lebanon  and  Northern  Railway  Company  devoted  to  and  used 
for  the  purpose  of  paying  off  and  discharging  the  first  mortgage 
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five  per  cent  coupon  bonds,  maturing  on  January  2,  1916,  par  value 
$200,000.00.     It  is  further 

Ordered,  That  said  The  Cincinnati,  Lebanon  and  Northern 
Railway  Company,  pay  ,discharge,  retire,  cancel  or  destroy  upon  the 
date  of  their  maturity,  to-wit: — January  2,  1916,  or  as  soon  there- 
after as  practicable,  the  first  mortgage  five  per  cent  coupon  bonds. 
It  is  further 

Ordered,  That  said  The  Cincinnati,  Lebanon '  and  Northern 
Railway  Company  make  verified  reports  to  the  commission  upon 
the  sale  of-  said  first  consolidated  mortgage  bonds,  or  any  part 
thereof,  the  fact  of  such  sale  and  the  amount  realized  therefrom, 
which  shall  not  be  less  than  the  par  value  thereof: — upon  the  re- 
tirement of  said  first  mortgage  five  j>er  cent  coupon  bonds,  or  any 
part  thereof,  the  fact  of  such  retirement  and  of  their  cancellation 
or  destruction,  detailing  the  date,  number  and  value  of  such  bonds 
cancelled  or  destroyed ;  such  verified  reports  to  be  made  quarterly, 
commencing  with  the  quarter  ending  March  31,  1916,  until  all  of 
said  first  consolidated  mortgage  bonds  herein  authorized  have  been 
issued  and  sold,  and  until  all  of  said  first  mortgage  five  per  cent 
bonds  have  been  paid,  retired,  cancelled  or  destroyed,  pursuant  to 
the  terms  of  this  order. 

No.  438 — In  the  Matter  of  the  Application  of  The  Middlepoint  Home 
Telephone  Company,  of  Middlepoint,  Van  Wert  County,  Ohio,  for 
Consent  and  Order  to  Issue  $7,747.45  Additional  Capital  Stock — 
Order  Supplemented. 


(December  16,  1915.) 

This  day  this  matter  came  on  to  be  heard  upon  the  supplement- 
al application  of  The  Middlepoint  Home  Telephone  Company  for 
authority  to  issue,  in  addition  to  the  common  capital  stock  author- 
ized to  be  issued  and  distributed,  pro  rata,  to  its  stockholders  by 
the  order  made  herein  on  the  third  day  of  May,  1915,  common 
capital  stock  of  the  part  value  of  thirteen  dollars,  the  proceeds  to 
be  used  to  pay  for  the  construction  of  additions,  extensions  and 
betterments  to  applicant's  plant  and  system,  and  it  appearing  that 
the  issue  of  said  additional  capital  stock  is  reasonably  required  for 
the  proper  purposes  of  said  corporation,  it  is 

Ordered,  That  said  The  Middlepoint  Home  Telephone  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  additional  par  value  of  thirteen  dollars  ($13.00) ,  that 
the  same  be  sold  for  not  less  than  the  par  value  thereof  and  the 
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proceeds  expended  for  the  construction  of  additions,  extensions  and 
improvements  to  its  plant  and  system,  and  that  verified  report  be 
made  to  this  commission  of  the  issue  and  disposition  of  said  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
of  this  supplemental  order. 

CALENDAR 

January  10 — 

1:30  p.  m.  Supplemental  application  of  Circleville  Light  and  Power  Com- 
pany. 

2:00  p.  m.  Application  of  Little  Miami  Railroad  Company  to  issue  $177,- 
700.00  stock. 

January  12 — 

9:00  a.  m.  Appeals  of  Ashtabula  Gas  Company  and  Northeastern  Oil  and 
Gas  Company  from  Conneaut  and  Geneva  rate  ordinances. 

10:00  a.  m.  Cincinnati  and  Suburban  Bell  Telephone  Company  vs.  Inter- 
urban  Railway  and  Terminal  Company. 

10:00  a.  m.     Appeal  of  Coshocton  Gas  Company. 

January  13 — 

10:00  a.  m.  Appeals  of  Cleveland  Electric  Illuminating  Company,  Cleve- 
land Light  and  Power  Company,  Arcade  Service  Company,  Caxton 
Power  Company,  Bradley  Light,  Heat  and  Power  Company,  from 
Cleveland  and  Lakewood  rate  ordinances. 


ATTORNEY  GENERAL 


Traffic  Rules  and  Regulations  Adopted  by  the  State  Highway  Com- 
missioner by  Virtue  of  Section  7246,  General  Code,  do  Not  Apply 
to  Roads  and  Streets  Within  the  Limits  of  a  Municipal  Corpora- 
tion; Such  Rules  Apply  to  Inter-County  and  Main  Market  Roads 
Constructed  or  Tkken  Over  by  the  State. 


No.  1092— (Opinion  Dated  December  13,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  I  am  in  receipt  of  a  number  of  inquiries  relative 
to  the  application  of  Section  249  of  the  Cass  Highway  Law,  being 
Section  7246  G.  C,  and  am  therefore  addressing  to  you  an  opinion 
upon  the  question  involved.  An  idea  of  the  character  of  the  ques- 
tion involved  in  these  inquiries  may  be  gathered  from  the  following 
letter  from  Hon.  M.  R.  Talbott,  mayor  of  the  city  of  Urbana,  Ohio, 
under  date  of  December  8,  1915 : 

"Will  you  please  inform  us  whether  Section  7246  of  the 
'Road  Law'  is  applicable  to  incorporated  municipalities  or  not  ? 

"We  have  a  city  ordinance  which  provides  for  the  manner 
of  turning  all  vehicles,  and  one  of  its  provisions  is  that  all  ve- 
hicles shall  make  turns  only  at  street  intersections.  Does  this 
ordinance  conflict  with  the  above  section  V* 

Section  249  of  the  Cass  Highway  Law,  Section  7246  G.  C, 

which  is  the  section  referred  to  by  Mr.  Talbott  ,is  as  follows : 

"The  state  highway  commissioner  within  sixty  days  after 
the  taking  effect  of  this  act,  shall  prepare  and  publish  a  set 
of  traffic  rules  and  regulations  governing  the  use  of,  and  traffic 
on,  all  state  roads.  All  rules  and  regulations  that  are  to  apply 
generally  throughout  the  state,  including  those  applicable  to 
roads  constructed  of  the  various  kinds  of  roads  material,  shall 
become  effective  thirty  days  after  publication.  Special  rules 
and  regulations  or  orders,  applying  only  to  specified  sections 
of  state  roads,  shall  become  effective  as  soon  as  posted  at  each 
end,  and  at  all  road  crossings  on  such  specified  section.  For 
the  purpose  of  carrying  into  eflFect  the  provisions  of  this  sec- 
tion, it  shall  be  the  duty  of  the  state  highway  commissioner, 
the  county  commissioners,  the  county  highway  superintendent, 
the  township  highway  superintendent,  township  trustees  and 
all  patrolmen  or  deputies  employed  on  any  highways  within 

408 


Attorney  General  409 

the  state,  to  prosecute  any  violation  of  this  section.  It  shall 
be  unlawful  for  any  person  or  persons,  firm  or  corporation  to 
enter  upon,  or  travel  over  said  state  roads,  except  in  accordance 
with  the  traffic  rules  and  regulations  promulgated  by  the  state 
highway  commissioner." 

Section  251  of  the  Cass  Highway  Law,  Section  7478  G.  C.,  reads 

as  follows: 

"The  state  highway  commissioner  shall  furnish  the  county 
highway  superintendent  with  a  copy  of  the  rules  and  regula- 
tions promulgated  by  said  state  highway  commissioner,  and 
applicable  to  his  county.  The  county  highway  superintendent 
shall  cause  the  rules  and  regulations  so  furnished  to  him  by 
said  highway  commissioner  to  be  published,  at  least  once  each 
week,  for  two  successive  weeks,  in  a  newspaper  published  and 
of  general  circulation  in  said  county,  if  there  be  any  such  paper 
published  in  said  county,  but  if  there  be  no  newspaper  pub- 
lished in  said  county  then  in  a  newspaper  having  general  cir- 
culation in  said  county.  When  such  regulations  are  published 
in  the  manner  aforesaid,  it  shall  be  deemed  a  sufficient  publica- 
tion under  the  provision  of  this  act." 

I  am  informed  that  the  state  highway  commissioner,  acting 
under  authority  of  Section  7246  G.  C,  has  prepared  and  published  a 
set  of  traffic  rules  and  regulations  and  has  furnished  the  county 
highway  superintendents  of  the  several  counties  of  the  state  with 
copies  of  the  same  and  that  publication  of  these  rules  and  regula- 
tions has  been  made  generally  in  the  several  counties.  I  am  not 
advised  as  to  whether  sufficient  time  has  elapsed  in  any  particular 
county  in  which  publication  of  the  rules  and  regulations  has  been 
made  so  that  they  are  now  effective. 

The  rules  and  regulations  prepared  by  the  state  highway  com- 
missioner and  copies  of  which  have  been  furnished  to  the  county 
highway  superintendents  bear  the  following  heading : 

"Traffic  rules  and  regulations  governing  traffic  on  the 
public  highways  of  Ohio.  These  rules  and  regulations  are 
effective  on  and  after  December  5,  1915." 

The  penal  section  applicable  in  case  of  a  violation  of  the  rules 

and  regulations  prescribed  by  the  state  highway  commissioner  is 

Section  294  of  the  Cass  Highway  Law,  Section  13421-17  G.  C,  which 

section  reads  as  follows  : 

"Whoever  enters  upon,  travels  over  any  portion  of  the 
highways,  within  the  state,  in  violation  of  the  traffic  rules 
and  regulations  duly  prescribed  by  law,  or  the  state  highway 
commissioner,  or  the  county  highway  superintendent  of  any 
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county,  shall  be  fined  not  more  than  one  hundred  dollars,  nor 
less  than  five  dollars,  and  in  addition  thereto,  such  person  shal- 
be  liable  for  all  damage  done  to  such  highway." 

While  the  title  or  heading  of  the  traffic  rules  and  regulations 
prescribed  by  the  state  highway  commissioner  states  that  the  same 
govern  traffic  on  the  public  highways  of  Ohio,  yet  such  title  could 
not  enlarge  the  scope  of  the  rules  and  regulations  which  the  state 
highway  commissioner  is  authorized  to  prepare  and  publish. 

An  examination  of  Section  249  of  the  act  discloses  the  fact 

that  the  traffic  rules  and  regulations  prepared  and  published  by  the 

state  highway  commissioner  are  to  govern  the  use  of  and  traffic 

on  all  state  roads.     It  therefore  follows  that,  notwithstanding  any 

title  which  may  have  been  given  to  these  rules,  they  are  of  no  force 

and  effect  except  as  to  state  roads.     It  therefore  becomes  important 

to  determine  what  roads  are  state  roads.     This  question  is  answered 

by  the  provisions  of  paragraph  (a)  of  Section  241  of  the  act,  which 

reads  as  follows : 

"State  roads  shall  include  such  part  or  parts  of  the  inter- 
county  highways  and  main  market  roads  as  have  been  or  may 
hereafter  be  constructed  by  the  state,  or  which  have  been  or 
may  hereafter  be  taken  over  by  the  state  as  provided  in  this 
act,  and  such  roads  shall  be  maintained  by  the  state  highway 
department." 

It  therefore  follows  that  the  traffic  rules  and  regulations  pre- 
scribed and  published  by  the  state  highway  commissioner  have  no 
application  except  to  inter-county  highways  and  main  market  roads 
and  apply  only  to  those  parts  of  inter-county  highways  and  main 
market  roads  which  have  been  or  may  hereafter  be  constructed 
by  the  state,  or  which  have  been  or  may  hereafter  be  taken  over 
by  the  state,  as  provided  in  the  Cass  Highway  Law.  Such  rules 
and  regulations  do  not,  under  any  circumstances,  apply  to  any  road 
or  street  within  the  limits  of  any  municipal  corporation. 

Municipal  corporations  have  power  to  regulate  the  use  of  the 
streets,  but,  independent  of  whether  any  particular  municipal  cor- 
poration has  or  has  not  exercised  its  power  to  regulate  the  use  of 
its  streets,  the  traffic  rules  and  regulations  prescribed  by  the  state 
highway  commissioner  have  no  force  and  effect  within  such  munic- 
ipal corporation. 
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• 

Where  the  Tax  CommissioiL  of  Ohio  Appoints  a  Person,  With  the 
Approval  of  the  Governor,  as  Required  by  Section  1465-8,  Gen- 
eral Code,  as  a  Provisional  Appointee,  and  Thereafter  Such  Per- 
son, With  Two  Others,  is  Certified  for  Appointment  by  the  Civil 
Service  Commission,  and  is  Appointed  Permanently  Without  the 
Approval  of  the  Governor,  Such  Permanent  Appointment  is  Ir- 
regular, and  the  Fact  That  Such  Appointee  Has  Served  One  Year 
Without  Objection  Gives  Him  no  Vested  Right  in  the  Office. 


No.  1090— (Opinion  Dated  December  13,  1915.) 

The  State  Civil  Service  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  I  have  your  letter  of  October  11,  1915,  in  which 
you  present  certain  facts  in  reference  to  the  appointment  of  one 
Mr.  M.  to  the  position  of  examiner  public  utilities  under  the  state 
tax  commission.  In  connection  with  your  letter  is  also  submitted 
certain  correspondence  and  data  from  your  records  and  the  records 
of  the.  state  tax  commission,  from  all  of  which  the  following  facts 
appear : 

On  January  29,  1914,  the  state  tax  commission  with  the  ap- 
proval of  the  governor  provisionally  appointed  Mr.  M.  as  special 
excise  tax  examiner  for  the  period  of  three  months,  which  appoint- 
ment was  duly  authorized  by  the  state  civil  service  commission  af- 
ter a  non-competitive  examination.  On  June  2,  1914,  a  competitive 
examination  was  held  in  which  twenty-three  persons  competed  in- 
cluding Mr.  M.,  who  as  a  result  of  such  examination  was  ranked 
third  in  the  order  of  eligibility.  On  or  about  August  18,  1914,  his 
name  and  the  names  of  two  persons  ranking  above  him  were  duly 
certified  by  your  commission  to  the  tax  commission  and  on  said 
date  said  tax  commission  made  the  following  order: 

"The  commission  being  in  receipt  of  a  list  of  the  names  of 
three  men  eligible  for  the  position  of  examiner  of  public  util- 
ities which  was  certified  by  the  state  civil  service  commission 
after  a  competitive  examination  conducted  by  said  body,  and 
after  careful  consideration  of  the  same,  the  commission  ha? 

this  day,  appointed  as  examiner  of  public  utilities  M.  A.  M , 

of , County,  Ohio,  who  was 

on  January  29, 1914,  provisionally  appointed  by  the  commission 
with  the  approval  of  the  governor  as  special  excise  tax  exam- 
iner, effective  February  1,  1914." 

Thereupon  said  tax  commission  duly  reported  to  your  commis- 
sion its  appointment  of  the  said  Mr.  M.  as  follows : 

"Columbus,  Ohio,  August  18,  1914. 
"To  the  State  Civil  Service  Commission  of  Ohio. 

"Gentlemen:     You  are  hereby  notified  that  M.  A.  M , 
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was  appointed  this  day  (from  Certificate  No.  322)  rank  No 

on  the  eligible  list  as  examiner,  public  utilities  in  this  depart- 
ment at  a  monthly  salary  of  one  hundred  and  fifty  dollars." 

Mr.  M.  continued  to  serve  under  said  appointment  in  the  posi- 
tion of  examiner  of  public  utilities  until  on  or  about  October  1, 
1915.  The  records  do  not  show  that  the  regular  appointment, 
made  as  aforesaid  on  August  18,  was  approved  by  the  governor. 
In  fact,  it  may  be  considered  in  view  of  the  contentions  in  this  case 
that  the  failure  to  so  approve  this  appointment  is  admitted.  It  is 
claimed,  however,  that  the  governor's  approval  of  the  provisional 
appointment  was  all  the  law  required  in  that  behalf  and  that  said 
approval  continued  in  effect  as  to  said  regular  appointment.  It  is 
further  claimed  that  Mr.  M.  having  served  without  objection  from 
any  official  or  department  and  having  since  the  date  of  said  ap- 
pointment received  his  salary,  his  right  now  to  said  position  cannot 
be  questioned. 

Upon  the  foregoing  facts  you  submit  the  following  inquiries : 

"1.  Does  the  approval  of  the  provisional  appointment 
automatically  insure  the  approval  of  the  permanent  appoint- 
ment? 

"2.  Does  he  have  any  vested  right  in  his  position,  inas- 
much as  he  was  allowed  to  serve  so  long  with  the  approval  of 
the  tax  commission,  and  without  objection  from  the  governor?" 

In  answering  your  foregoing  inquiries  it  is  necessary,  first, 

to  briefly  refer  to  the  provisions  of  the  law  whereby  the  approval 

of  the  governor  was  required  in  this  appointment.     This  law  is 

found  in  Section  10  of  the  "Act  to  further  define  the  duties  of  the 

tax  commission,"  102  O.  L.,  225,  being  Section  1465-8  G.  C.  and 

which  provides,  after  authorizing  the  commission  to  make  certain 

appointments  including  examiners,  as  follows : 

"Such  employments  and  compensation  therefor  shall  be 
first  approved  by  the  governor." 


It  was  held  by  this  department  in  an  opinion  under  date  of 
September  8,  1915,  to  the  Hon.  A.  V.  Donahey,  auditor  of  state,  in 
which  the  same  question  was  under  consideration  in  connection 
with  the  provisions  of  another  statute  similar  to  the  one  above 
quoted,  that  the  approval  of  the  governor  to  an  appointment  under 
this  requirement  was  necessary  to  give  said  appointment  legal 
effect  and  that  without  such  approval  it  would  not  be  valid,  that 
this  requirement,  in  other  words,  was  jurisdictional  in  order  to 
give  the  person  appointed  a  legal  status  and  a  right  to  his  salary. 
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That  the  approval  of  the  governor  was  necessary  at  some  stage  of 
the  proceedings  in  the  case  under  consideration  seems  to  be  con- 
ceded, but  it  is  claimed  that  the  approval  of  the  provisional  appoint- 
ment continued  in  effect  and  applied  to  and  covered  the  subsequent 
regular  appointment. 

The  law  under  which  said  provisional  appointment  was  made 
is  in  itself  a  complete  answer  to  this  contention.  This  law  is  found 
in  Section  486-14  G.  C.,  103  O.  L.,  705,  and  is  as  follows: 

"Whenever  there  are  urgent  reasons  for  filling  a  vacancy 
in  any  position  in  the  competitive  class  and  the  commission  is 
unable  to  certify  to  the  appointing  officer  upon  requisition 
by  the  latter  a  list  of  persons  eligible  for  appointment  after  a 
competitive  examination,  the  appointing  officer  may  nominate 
a  person  to  the  commission  for  non-competitive  examination, 
and  if  such  nominee  shall  be  certified  by  the  said  compiission 
as  qualified  after  such  non-competitive  examination,  he  may 
be  appointed  provisionally  to  fill  such  vacancy  until  a  selection 
and  appointment  can  be  made  after  competitive  exaiflination ; 
but  such  provisional  appointment  shall  continue  in  force  only 
until  regular  appointment  can  be  made  from  eligible  lists  pre- 
pared by  the  commission,  and  such  eligible  lists  shall  be  pre- 
pared within  ninety  days  thereafter." 

Under  the  foregoing  provisions  regulating  a  provisional  ap- 
pointment it  is  provided  that  said  provisional  appointment  shall 
continue  in  force  only  until  a  regular  appointment  can  be  made 
from  eligible  lists  prepared  by  the  civil  service  commission.  This 
makes  the  provisional  appointment  *and  the  regular  appointment 
from  an  eligible  list  as  distinct  and  separate  from  each  other  as 
they  would  be  if  they  referred  to  and  involved  two  wholly  different 
positions.  The  eligible  list  from  which  the  regular  appointment 
must  be  made  may  or  may  not  contain  the  name  of  the  provisional 
appointee.  In  other  words  a  provisional  appointment  does  not  make 
the  appointee  eligible  to  the  regular  appointment.  If  the  provision- 
al appointee  passes  a  competitive  examination  and  ranks  among 
the  three  highest  certified  as  eligible  from  said  examination,  he 
may  be  considered  in  connection  with  the  regular  appointment, 
otherwise  not.  If  on  this  eligible  list  of  three,  he  may  or  may  not 
be  appointed,  that  being  a  matter  to  be  determined  by  the  appoint- 
ing authority. 

In  view  of  the  foregoing  considerations,  to  hold  that  the  gov- 
ernor's approval  of  the  provisional  appointment  followed  and  ob- 
tained in  the  regular  appointment  would  be  no  more  consistent  than 
to  maintain  that  the  commission  of  an  elective  officer  given  to 
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cover  his  first  term  of  office  would  follow  and  be  in  force  during* 
a  second  term  in  the  same  office.  I  am  clearly  of  the  opinion  that 
the  contention  that  the  regular  appointment  did  not  require  the 
approval  of  the  governor  cannot  be  entertained  and  that  such  ap- 
proval was  required  and  was  necessary  to  give  said  regular  ap- 
pointment valid  force  and  effect. 

There  remains  then  the  contention  that  because  Mr.  M.  was 
permitted  to  serve  and  receive  his  salary  under  said  invalid  ap- 
pointment, frond  August  18,  1914,  to  the  present  time,  it  cannot 
now  be  questioned.  I  know  of  no  principle  of  equitable  estoppel 
that  can  be  applied  under  the  facts  in  this  case  to  the  extent  of 
justifying  such  contention.  As  between  Mr.  M.  and  the  tax  com- 
mission, the  former  might  successfully  contend  that  the  latter  can- 
not now  be  heard  to  complain  because  it  knew  the  facts,  or  should 
have  known  them  in  the  exercise  of  that  degree  of  care  which  the 
law  requires  of  it  in  making  such  appointments.  This  situation, 
however,  does  not  extend  to  other  authorities  connected  with  his 
appointment  or  his  subsequent  official  relations  and  service.  In 
the  case  of  the  civil  service  commission  there  is  nothing  to  show 
that  it  knew  or  should  have  known  of  this  irregularity  in  his  ap- 
pointment. On  the  contrary,  the  certificate  of  his  appointment 
was  made  to  said  commission  by  the  tax  commission  would  imply 
that  such  appointment  had  been  made  under  all  the  provisions  of 
law  and  with  due  regard  therefor.  It  necessarily  follows  from  this 
that  it  is  now  the  duty  of  said  commission,  since  all  of  the  facts  are 
known  to  it,  to  disregard  said  appointment  and  refuse  to  longer 
certify  Mr.  M.  on  the  payroll,  unless  his  appointment  and  compen- 
sation are  approved  by  the  governor. 

I  would  suggest,  however,  in  this  connection  that  hereafter 
your  commission  require  that  all  certificates  of  appointment  from 
the  appointing  authority  show  the  approval  of  the  governor  when 
said  appointment  to  be  effective  requires  said  approval. 

I  therefore  conclude  in  this  case  that  the  approval  of  the  gov- 
ernor was  necessary  to  make  said  permanent  appointment  effective 
and  to  entitle  said  appointee  to  his  salary  thereunder  and  that  serv- 
ice for  one  year  under  said  permanent  appointment,  without  such 
approval,  does  not  give  said  appointee  a  vested  legal  right  thereto. 
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The  Fommla  for  Assessing:  the  Annual  Franchise  Tax  of  a  Foreign 
Manufacturing:  Corporation,  Doing  Business  in  Ohio,  is  Made  up 
of  a  Fraction,  the  Numerator  of  Which  is  to  Contain  the  Follow- 
ing:— ''Value  of  Coital  and  Plant  in  Ohio  Plus  Ohio  Factory 
Sales,  Plus  Ohio  Branch  House  Saks,  Plus  Factory  Value  cdF 
Goods  Manufactured  in  Ohio  (Meaning  the  Selling  Price  Less 
Delivery  Costs  and  Profits,  and  Including  All  Goods  Produced 
Within  the  Year,  Whether  Sold  or  Not),  Minus  the  Cost  of  Raw 
Material  Entering  Into  Same  (None  Being  Produced  by  the  Com- 
pany in  Ohio),"  and  the  Denominator  Shall  Contain  the  Follow- 
ing:— 'The  Total  Value  of  the  Capital  and  Plant  of  the  Company 
in  the  Aggregate,  Plus  all  Sales  of  the  Company,  Whether 
Through  Branch  Houses  or  by  Direct  Factory  Delivery,  Plus 
the  Total  Production  Everywhere  (Meaning  the  Factory  Value 
of  all  the  Annual  Product  of  the  Company,  Whether  Sold  or 
Unsold,  During  the  Year,  Minus  the  Cost  of  Raw  Material  Pur- 
chased)." 


No.  1111— (Opinion  Dated  December  18,  1915.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  You  have  referred  to  me  the  facts  respecting 
the  business  of  The  Carnegie  Steel  Company,  The  American  Sheet 
&  Tin  Plate  Company,  The  American  Steel  &  Wire  Company,  The 
American  Bridge  Company,  International  Harvester  Company  of 
New  Jersey  and  The  International  Harvester  Corporation,  foreign 
corporations  doing  business  in  Ohio,  with  the  request  that  I  advise 
you,  in  as  much  detail  as  the  nature  of  the  case  warrants,  as  to 
the  proper  method  of  computing  the  proportion  of  the  total  author- 
ized capital  stock  of  these  several  companies  represented  by  their 
property  and  business  in  Ohio,  for  the  purpose  of  assessing  the  an- 
nual franchise  tax. 

A  general  statement  of  facts  will  suffice  to  cover  all  of  the 
specific  cases  submitted.  In  each  case  the  company  has  one  or 
more  manufacturing  plants  in  Ohio,  and,  consequently,  exercises 
the  function  of  production  within  the  borders  of  this  state.  Each 
company  also  has  one  or  more  manufacturing  plants  which  are 
located  outside  of  the  state  of  Ohio.  Each  company  sells  the  prod- 
ucts both  of  Ohio  factories  and  other  factories  to  Ohio  buyers.  In 
some  cases  these  sales  are  made  by  the  negotiations  of  a  business 
agency  located  outside  of  the  state  of  Ohio,  in  such  way  as  to  call 
for  delivery  directly  from  the  factory  to  the  buyer.  For  the  pur- 
poses of  this  opinion,  such  sales  will  be  characterized  as  "factory 
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sales."  Some  of  the  companies  at  least  also  maintain  in  the  state 
of  Ohio  branch  houses  or  warehouses,  from  which  deliveries  are 
made ;  and  stocks  in  such  warehouses  are  made  up  indiscriminately 
of  the  products  of  Ohio  factories  and  other  factories.  Such  sales 
will,  for  the  purpose  of  this  opinion,  be  called  "branch  house  sales." 

The  production  activities  of  the  several  companies,  of  course, 
vary  according  to  the  nature  of  their  respective  businesses.  All 
of  them,  however,  are  as  a  matter  of  course  engaged  in  transform- 
ing what  is,  for  their  purposes,  raw  material  into  what  is,  for  their 
purposes,  a  finished  product,  though  the  raw  material  worked  upon 
by  them  may  be  the'  finished  product  of  another  kind  of  manufactur- 
ing business,  and  though  their  finished  products  may  constitute 
the  raw  material  of  still  another  kind  of  manufacturing  business. 

The  discussion  of  the  principles  involved  in  and  the  rules  to 
be  evolved  from  facts  of  this  character  starts  with  the  general 
conclusions  expressed  in  my  opinion  to  the  commission  respecting 
the  franchise  tax  of  Swife  &  Company,  being  opinion  No.  246,  ren- 
dered on  April  13,  1915. 

In  that  opinion  I  advised  the  compiission  that  manufacturing 
is  not  commerce ;  and  that  when  a  corporation  organized  under  the 
laws  of  another  state  carries  on  manufacturing  operations  within 
that  state,  it  is,  to  the  full  extent  of  its  character  as  a  producer, 
"transacting  business"  within  this  state;  and  that  as  such  it  is, 
on  that  account  alone,  obliged  to  comply  with  the  laws  of  this  state 
and  subject  to  an  annual  franchise  tax  therefor,  it  being  necessarily 
assumed,  of  course,  that  it  will  have  and  employ  a  part  or  all  of  its 
capital  or  plant  in  this  state.  The  conclusion  was  therefore  reached 
that  such  manufacturing  activities  so  carried  on  in  this  state  con- 
stituted "business  in  this  state"  for  the  purpose  of  the  section  of 
the  General  Code  which  prescribes  the  rule  for  the  apportionment 
of  the  franchise  tax. 

It  was  further  pointed  out  that  the  thing  aimed  at  by  the 
statute,  so  far  as  business  is  concerned,  is  the  relative  volume  there- 
of in  this  state  as  compared  with  the  total  volume  of  the  business  of 
the  company. 

The  conclusion  was  reached  that  sales,  though  themselves  par- 
taking of  the  nature  of  commerce  rather  than  of  the  nature  of 
production,  might  be  used  to  indicate  the  volume  of  manufacturing 
business;  so  that  the  sales  of  the  product  of  an  Ohio  factory,  for 
example,  might  be  regarded  as  indicative  of  the  volume  of  manu- 
facturing business  carried  on  at  that  factory ;  and  the  total  sales  of 
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the  company — ^that  is,  the  sales  of  the  products  of  all  of  its  fac- 
tories— ^might  be  regarded  as  indicative  of  the  volume  of  its  manu- 
facturing business  everywhere.  It  was,  however,  conceded  in  the 
opinion  that,  scientifically,  sales  do  not  constitute  an  accurate  cri- 
terion of  the  volume  or  extent  of  manufacturing ;  so  that  there  could 
be  no  objection  at  least  to  the  adoption  of  some  other  criterion  which 
might  more  accurately  represent  or  indicate  the  exact  relative  vol- 
ume of  manufacturing  activities. 

The  opinion  referred  to  went  on  to  point  out  that  while  the 
production  activities  of  a  con^ration  of  themselves  constituted 
"business,"  yet  every  manufacturing  corporation  is  under  the  nec- 
essity of  disposing  of  its  products,  and  in  disposing  of  them  must 

necessarily  engage  in  commerce — ^that  is,  in  sales  and  deliveries.  So 
that,  in  perfect  accuracy,  the  production  activities  of  a  manufactur- 
ing corporation  constitute  but  one  side  of  its  whole  business,  its  sell- 
ing or  commercial  activities  constituting  another  and  equally  impor- 
tant side.  Therefore,  when  a  foreign  corporation  which  has  no  fac- 
tory in  Ohio  maintains  a  branch  house  in  this  state,  where  it  keeps  a 
stock  of  goods  from  which  sales  and  deliveries  are  made,  it  is  like- 
wise "doing  business"  in  Ohio,  though  it  does  not  carry  on  within 
this  state  any  of  its  production  activities.  Though  the  previous 
opinion  is  silent  on  this  point,  it  follows  that  when  a  corporation 
which  has  a  factory  in  Ohio  sells  some  of  the  products  of  that  fac- 
tory directly  to  an  Ohio  consumer,  it  is  likewise  on  that  account 
alone  "doing  business"  in  Ohio. 

All  these  things  being  true,  for  the  reasons  stated  in  the  for- 
mer opinion,  the  present  problem  is  to  work  out  a  scientific,  accurate 
rule  of  apportionment  under  the  statute  as  applied  to  facts  like 
those  above  set  forth. 

In  the  first  place,  it  is  to  be  remembered  that  under  the  recent 
decision  of  Judge  Kinkead  of  the  common  pleas  court  of  Franklin 
county,  in  State  vs.  Cabin  Creek  Consolidated  Coal  Company,  the 
assessment  must  in  all  cases  be  made  by  adding  together  the  figures 
representing  property  and  buisness  in  Ohio  and  dividing  them  by 
the  figures  representing  property  and  business  everywhere,  which 
are  to  be  added  together  in  like  manner;  then  multiplying  the  result- 
tant  fraction  or  percentage  by  the  total  authorized  capital  stock 
of  the  company,  the  result  being  a  figure  which  constitutes  the  "pro- 
portion of  the  total  authorized  capital  stock  of  the  company  repre- 
senting its  property  and  business  in  Ohio,"  upon  which  the  tax 
or  fee  at  the  rate  of  three-twentieths  of  one  per  cent  is  to  be  com- 
puted. 
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On  the  basis  of  this  decision  we  may,  for  convenience,  con- 
sider the  initial  calculation  as  a  fraction,  in  the  numerator  of 
which  must  appear  all  elements  constituting  Ohio  business  or 
property,  and  in  the  denominator  of  which  must  appear  all  ele- 
ments indicating  the  total  business  or  property  of  the  same  kind 
or  character.  For  the  purposes  of  this  opinion,  therefore,  this 
calculation  will  be  herein  referred  to  as  the  basic  fraction. 

Now  in  the  cases  submitted  the  companies  may  be  considered, 
I  think,  as  engaged  in  at  least  two  distinct  kinds  of  business  in 
Ohio,  viz. :  production  and  sales ;  and  the  business  of  sales  may, 
for  the  purpose  of  perfect  accuracy,  be  subdivided  into  that  repre- 
sented by  direct  factory  sales  and  that  represented  by  branch 
house  sales. 

In  my  opinion,  there  should  be  an  element  both  in  the  numer- 
ator and  in  the  denominator  of  the  fraction  representing  each  kind 
of  business  so  above  distinguished,  in  order  to  work  out  a  scientif- 
ically satisfactory  rule.  Each  of  the  companies  should  report  to 
the  commission  its  direct  factory  sales  in  Ohio — meaning  thereby 
the  sales  of  its  Ohio  factories  directly  to  Ohio  buyers,  and  this 
amount  should  be  placed  in  the  numerator  of  the  basic  fraction; 
the  company  should  also  report  all  of  its  direct  factory  sales, 
whether  of  the  products  of  other  factories  to  Ohio  customers  or 
of  the  products  of  such  factories  to  buyers  outside  of  Ohio,  and 
including  likewise  the  sales  of  the  products  of  Ohio  factories  di- 
rectly to  buyers  outside  of  Ohio,  in  addition  to  the  Ohio  direct 
factory  sales  as  above  described ;  that  is  to  say,  this  figure  should 
represent  all  the  direct  factory  sales  of  the  company,  and  it  should 
be  placed  in  the  denominator  of  the  basic  fraction. 

Each  company  should  also  report  its  total  Ohio  branch  house 
sales,  and  this  figure  should  be  placed  in  the  numerator  of  the 
fraction;  in  the  denominator  and  corresponding  therewith  should 
be  placed  a  figure  to  be  reported  by  the  company  representing  its 
total  sales  from  branch  houses ;  the  sum  of  the  two  figures  in  the 
denominator  should  equal  the  total  sales  of  the  company  for  the 
year  covered  by  the  report. 

So  far  the  fraction  contains  figures  on  both  sides  thereof 
representing  the  commercial  activities  of  the  company  in  Ohio  and 
everywhere,  and  disclosing  with  substantial  accuracy,  it  seems  to 
me,  the  extent  to  which  the  franchise  to  sell  is  exercised  in  Ohio 
as  compared  with  the  total  exercise  of  that  particular  corporate 
franchise  everywhere. 
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The  function  of  production,  not  being  thus  far  accounted  for, 
is  to  be  represented  by  a  figure  in  the  numerator  of  the  fraction 
measuring  the  total  volume  of  production  of  the  Ohio  factories, 
and  a  corresponding  figure  in  the  denominator  representing  the 
total  volume  of  production  of  the  company  for  the  year. 

In  the  previous  opinion  it  was  said  that  total  sales  might 
represent  the  thing  to  be  measured,  and  might  be  used  to  define 
the  proportion  or  relation  in  this  respect ;  but  in  the  other  opinion 
the  inference  was  plainly  left  that  any  other  criterion  of  volume 
of  production  satisfactory  to  the  commission  and  to  the  company 
might  be  selected  instead  of  sales. 

In  the  particular  cases  now  under  consideration  I  am  informed, 
through  correspondence  and  conference  with  Messrs.  Squire, 
Sanders  and  Dempsey,  counsel  for  the  several  companies,  that 
another  criterion  of  volume  is  preferred.  It  may  be  described  in 
general  as  follows: 

From  the  total  selling  price  of  the  product  the  following  de- 
ductions are  made: 


"(1)     The  cost  of  the  raw  material ; 
"(2)     The  profits,  including  cost  of  delivering  finished 
product." 


It  is  obvious  that  the  result  of  making  these  deductions  is 
to  leave  a  figure  which  represents  the  actual  enhancement  in  the 
value  of  commodities  by  the  manufacturing  operations  conducted 
at  the  particular  factory,  less  profits.  The  profits  and  delivery 
costs  are  deducted  because,  in  a  most  accurate  sense,  they  are 
produced  by  the  commercial  activities  of  the  company — ^by  its 
sales,  and  not  by  its  production.  The  cost  of  the  raw  material  is 
eliminated  because  it  is  in  no  sense  the  product  of  the  exercise 
of  the  corporate  franchise.  It  is  true  that  where  the  manufac- 
turing company  actually  produces  its  own  raw  material  in  Ohio, 
the  cost  of  producing  the  same  should  not  be  deducted.  I  am  in- 
formed that  this  is  not  the  case  with  respect  to  any  of  the  com- 
panies under  consideration.  The  most  accurate  way  in  which  to 
put  the  point  now  under  discussion  is  to  say  that  there  should 
be.  deducted  from  the  value  of  the  product  manufactured  in  Ohio 
the  cost  of  materials  purchased  anywhere  and  the  value  of  ma- 
terials produced  by  the  company  outside  of  Ohio. 

If  the  figures  arrived  at  by  making  the  aforesaid  deductions 
for  each  Ohio  factory  are  added  together  and  placed  in  the  numer- 
ator,  and  if  corresponding  figures,  the  same  deductions  being 
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made,  are  used  to  measure  the  volume  of  all  manufacturing  busi- 
ness wherever  conducted  and  placed  in  the  denominator,  the  basic 
fraction  will  be  complete  so  far  as  business  is  concerned;  then 
there  should  be,  of  course,  added  to  the  numerator  the  value  of 
the  capital  or  plant  of  the  company  in  Ohio,  and  its  total  capital 
investment  everywhere  should  be  placed  in  the  denominator;  then 
all  the  figures  in  the  numerator  should  be  added  together  and  like- 
wise those  in  the  denominator,  the  fraction  ascertained,  and  the 
process  as  outlined  by  Judge  Kinkead  carried  out. 

I  am  informed  that  the  above  mentioned  companies  are  wil- 
ling to  file  corrected  reports  under  oath,  setting  forth  their  re- 
spective figures  ascertained  according  to  the  above  rule.  I  advise 
the  commission  that  when  such  reports  are  filed  they  may  law- 
fully and  should,  in  the  interest  of  approximate  accuracy,  be  re- 
ceived by  the  commission  and  used  in  the  manner  above  indicated 
to  make  the  respective  assessments  which  are  involved. 

For  the  sake  of  clearness  I  may  express  the  process  approved 
in  this  opinion  as  follows: 

"Value  of  capital  and  plant  in  Ohio  plus  Ohio  factory  sales, 
plus  Ohio  branch  house  sales,  plus  factory  value  of  goods  manu- 
factured in  Ohio  (meaning  the  selling  price  less  delivery  costs 
and  profits,  and  including  all  goods  produced  within  the  year, 
whether  sold  or  not) ,  minus  the  cost  of  raw  material  entering 
into  same  (none  being  produced  by  the  company  in  Ohio) . 

"The  total  value  of  the  capital  and  plant  of  the  company 
in  the  aggregate,  plus  all  sales  of  the  company,  whether 
through  branch  houses  or  by  direct  factory  delivery,  plus  the 
total  production  everywhere  (meaning  the  factory  value  of  all 
the  annual  product  of  the  company,  whether  sold  or  unsold, 
during  the  year,  minus  the  cost  of  raw  material  purchased)  /' 

I  do  not  mean  to  be  understood  as  holding  that  the  above 
formula  is  strictly  logical  and  closed  to  technical  objections.  On 
the  contrary,  there  is  a  duplication  of  factors,  in  that  the  com- 
pany's sales,  both  in  Ohio  and  everywhere,  and  whether  through 
branch  houses  or  by  direct  factory  deliveries,  are  measured  by  the 
total  selling  price,  which  includes,  of  course,  not  only  the  pro- 
duction elements  elsewhere  entering  into  the  numerator  and  the 
denominator  of  the  fraction,  but  also  the  cost  of  raw  materials. 

To  make  the  formula  perfect  this  duplication  should  be  avoid- 
ed, and  the  elements  in  the  numerator  and  in  the  denominator, 
respectively,  so  based  as  to  measure  with  logical  perfection  the 
exact  amount  of  "business  done"  represented  by  the  discharge  of 
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the  several  functions.  That  is  to  say,  each  element  might,  and 
perhaps  technically  should,  be  based  upon  figures  which  will  rep- 
resent the  exact  enhancement  of  the  values  brought  about  by  the 
exercise  of  the  particular  function  which  is  being  accounted  for 
thereby;  for  "business"  as  used  in  the  law  may,  and  in  entire 
accuracy  should  be,  regarded  as  the  creation  of  values. 

Such  a  strictly  scientific  formula  would  be  stated  as  follows: 

"Value  of  capital  and  plant  in  Ohio  plus  (the  sales  in  Ohio 
of  the  product  of  Ohio  factories,  whether  through  branch 
houses  or  by  direct  delivery,  minus  cost  of  material  purchased 
anywhere  or  value  of  material  produced  outside  of  Ohio) ,  plus 
(sales  from  Ohio  branch  houses  of  the  products  of  foreign 
factories,  minus  value  of  the  product  on  arrival  at  branch 
houses),  plus  (factory  value  of  annual  product  of  Ohio  fac- 
tories, eliminating  therefrom  such  product  as  has  been  sold  in 
Ohio  during  the  year  and  leaving  therefore  (the  unsold  Ohio 
product  plus  the  Ohio  product  sold  outside  of  Ohio)  minus  ma- 
terial entering  into  Ohio  product  so  diminished,  purchased  any- 
where or  produced  outside  of  Ohio) . 

"Aggregate  value  of  the  capital  and  plant  of  the  company 
everywhere,  plus  total  sales  everywhere,  plus  factory  value  of 
goods  manufactured  everywhere  during  the  year  but  not  sold, 
minus  the  cost  of  all  material  purchased." 

While  the  formula  last  above  set  forth  is  strictly  and  tech- 
nically correct,  practical  reasons  have  deterred  me  from  advising 
the  commission  to  adopt  it  in  the  present  case.  It  must  be  con- 
ceded that  under  Section  5502  G.  C,  the  commission  has  some 
discretion  in  adopting  methods  of  arriving  at  and  measuring  the 
relative  volume  of  business  in  Ohio.  Therefore,  if  practical  con- 
siderations should  dictate  the  employment  of  a  formula  against 
which  purely  technical  objections  might  be  raised,  I  believe  the 
commission  would  be  justified  in  following  the  practical  method. 

I  can  see  one  practical  objection  to  the  formula  last  above 
stated:  As  it  is  stated,  it  is  of  universal  application  and  should 
fit  any  manufacturing  company.  Should  it  be  applied,  however, 
to  a  manufacturing  company  having  no  factory  in  Ohio,  but  en- 
gaged in  business  extensively  in  Ohio  through  branch  houses, 
the  formula  would  require  that  the  company's  business  in  Ohio 
be  measured  solely  by  what  might  be  roughly  called  the  profits 
of  the  company  from  such  Ohio  business,  and  what, is,  with  per- 
fect accuracy,  described  as  the  difference  between  the  value  of 
the  goods  as  delivered  in  Ohio  at  the  branch  houses  and  the  price 

for  which  the  same  goods  are  sold  in  Ohio.    If  it  should  appear 
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that  through  market  conditions,  or  otherwise,  goods  produced 

outside  of  Ohio  were  sold  through  Ohio  branch  houses  at  less 

than  the  cost  to  manufacture  them  and  deliver  them  to  the  Ohio 

branch  houses,  great  difficulty  would  be  presented  in  the  prac- 
tical application  of  the  strict  formula  last  above  set  forth.     I  do 

not  think  that  the  occurrence  of  such  a  condition — the  occurrence 
of  which  is,  of  course,  entirely  possible  and  at  times  actually  prob- 
able— ^would  prove  the  mathematically  exact  formula  wrong.  In 
such  case,  however,  it  would  be  necessary  to  revalue  the  products, 
as  such,  from  day  to  day  during  a  year  of  fluctuating  markets  and 
to  enter  into  a  rather  complicated  calculation  to  determine  just  how 
much  enhancement  of  value  to  the  company  had  been  produced  by 
its  selling  agencies,  as  such,  during  that  period. 

It  is  not  for  me  to  say  that  the  more  accurate  formula  above 
expressed  is  entirely  impracticable.  The  commission  is  the  judge 
of  that.  But  I  have  rejected  it  as  impracticable  in  the  instant  cases 
and  at  the  present  time,  for  the  reason  that  I  know  the  commission 
has  always  measured  the  business  done  in  Ohio  by  a  company  hav- 
ing no  producing  plant  in  this  state  by  the  gross  sales  thereof  in 
Ohio  as  compared  with  gross  sales  everywhere.  There  are  many 
such  companies  which  have  been  assessed  for  franchise  taxes  for 
the  current  year  and  for  past  years  on  this  basis.  Uniformity  of 
apportionment  is  to  be  sought,  within  the  limits  of  the  law,  above 
all  things  else.  Hence,  it  would  be  most  improper,  I  think,  to  adopt 
the  strictly  logical  and  scientific  formula  last  above  set  forth,  if  it 
is  to  be  adopted  at  all,  as  to  a  few  companies  in  a  given  year  with- 
out applying  it  to  all.  To  apply  this  formula  to  all  companies  would 
necessitate  a  reorganization  of  the  commission's  methods  and  a 
revision  of  the  blank  forms  used  by  it.  I  am  satisfied  that  in  the 
particular  cases  under  consideration  the  choice  between  the  two 
methods  above  outlined  does  not  make  any  very  material  difference 
in  the  amount  of  taxes  paid  by  the  companies.  Therefore,  it  seems 
to  me  that  even  though  the  commission  should  find  it  practicable 
to  adopt  the  more  elaborate  and  technically  correct  formula  which 
I  have  stated,  the  commission  should  not  attempt  to  put  it  into 
effect  except  at  the  beginning  of  an  annual  assessment  of  the  tax, 
so  that  all  foreign  corporations  in  the  same  category  can  be  treated 
alike.  Hence,  I  repeat  my  advice  that  the  first  of  the  two  formulas 
above  set  forth  be  used  in  the  cases  of  the  above  named  companies 
for  the  current  year. 
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Section  7478,  General  Code,  Makes  it  Mandatory  Upon  the  County 
Highway  Superintendent  to  Cause  to  be  Published  the  Traffic 
Rules  and  Regulations  Prepared  by  the  State  Highway  Com- 
missioner Under  Authority  of  Section  7246,  General  Code. 


No,  1106— (Opinion  Dated  December  16,  1915.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallipolis,  Ohio. 
Dear  Sir :    I  have  your  communication  of  December  13,  1915, 
which  communication  reads  as  follows : 

"Does  Section  7478  of  the  General  Code,  as  amended  106 
Ohio  Laws,  651,  make  it  mandatory  upon  the  county  highway 
superintendent  to  publish  the  rules  and  regulations  promul- 
gated by  the  state  highway  commissioner,  as  provided  for  in 
said  section?" 

Section  7478  G.  C,  being  Section  251  of  the  Cass  Highway  Law, 

106  O.  L.,  574,  651,  reads  as  follows: 

"The  state  highway  commissioner  shall  furnish  the  county 
highway  superintendent  with  a  copy  of  the  rules  and  regula- 
tions promulgated  by  said  state  highway  commissioner,  and 
applicable  to  his  county.  The  county  highway  superintendent 
shall  cause  the  rules  ^nd  regulations  so  furnished  to  him  by 
said  highway  commissioner  to  be  published,  at  least  once  each 
week,  for  two  consecutive  weeks,  in  a  newspaper  published  and 
of  general  circulation  in  said  county,  if  there  be  any  such 
paper  published  in  said  county,  but  if  there  be  no  newspaper 
published  in  said  county  then  in  a  newspaper  having  general 
circulation  in  said  county.  When  such  regulations  are  pub- 
lished in  the  manner  aforesaid,  it  shall  be  deemed  a  sufficient 
publication  under  the  provision  of  this  act." 

The  language  of  the  above  quoted  section  would  seem  to  leave 
no  doubt  as  to  its  mandatory  character.  It  is  true  that  under 
familiar  rules  of  construction  the  word  "shall"  may  sometimes 
be  read  "may,"  but  no  reason  can  be  suggested  why  such  mean- 
ing should  be  given  the  word  in  the  sentence  now  under  con- 
sideration. On  the  other  hand,  certain  other  provisions  of  the 
Cass  Highway  Law  make  it  manifest  that  in  adopting  Section  251 
of  the  Cass  Highway  Law  the  legislature  intended  to  cast  upon  the 
county  highway  superintendent  a  mandatory  duty  in  reference  to 
causing  the  traffic  rules  and  regulations  prepared  by  the  state 
highway  commissioner  to  be  published. 

Section  294  of  the  act  in  question,  being  Section  13421-17  G. 
C,  makes  it  a  misdemeanor  to  enter  upon  or  travel  over  any  por- 
tion of  the  state  highways  in  violation  of  the  traffic  rules  and  reg- 
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ulations  duly  prescribed  by  the  state  highway  commissioner  and 
under  the  provisions  of  Section  249  of  the  act  such  rules  and  reg- 
ulations do  not  become  effective  until  thirty  days  after  publication. 
Publication  in  each  county  of  the  state  of  such  traffic  rules  and 
regulations,  at  least  once  each  week  for  two  consecutive  weeks  in 
a  newspaper  published  and  of  general  circulation  therein,  if  such 
there  be,  is  therefore  a  part  of  the  promulgation  of  such  rules  and 
regulations.  ' 

i  therefore  conclude,  in  answer  to  your  specific  inquiry,  that 
Section  7478  G.  C.  makes  it  mandatory  upon  the  county  highway 
superintendent  to  cause  to  be  published  the  rules  and  regulations 
prepared  by  the  state  highway  commissioner,  under  authority  of 
Section  7246  G.  C.,  and  furnished  to  the  county  highway  superin- 
tendent in  compliance  with  the  provisions  of  the  first  part  of  said 
Section  7478  G.  C. 

A  Joint  Stock  Association  Formed  Under  the  Laws  of  the  State  of 
New  York,  is  not  Required  to  Secure  From  the  Secretary  of  State 
a  Certificate  Authorizing  it  to  do  Business  in  Ohio,  but  Such  Com- 
pany is  Required  to  Comply  With  Section  8099,  General  Code. 


No.  1047— (Opinion  Dated  November  29,  1915.) 

Honorable  Charles  Q.  Hildebrant,  Secretary  of  State,  Columbus, 
Ohio. 

« 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  November  15,  re- 
questing  my  opinion  as  follows : 

"We  are  herewith  enclosing  a  communication  from  Squire, 
Sanders  and  Dempsey,  attorneys  at  law,  Cleveland,  Ohio,  copy 
of  articles  of  association  of  The  American  News  Company,  and 
certificate  of  The  American  News  Company,  a  partnership  or 
joint  stock  association,  formed  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York,  and  beg  to  ask  for  your 
opinion  upon  the  following  questions : 

"1.  Are  there  any  provisions  of  the  law  in  the  state  of 
Ohio  authorizing  the  secretary  of  state  to  receive  and  file  said 
certificate  of  The  American  News  Company,  a  partnership  or 
joint  association  of  New  York  state? 

"2.  If  the  laws  of  the  state  of  Ohio  authorize  the  secre- 
tary of  state  to  receive  and  file  the  aforesaid  certificate  what 
fee  should  be  charged  by  the  secretary  of  state  for  the  filing 
of  same  ?" 

The  articles  of  association  of  The  American  News  Company 
and  the  certificate  enclosed  with  and  referred  to  in  your  letter  re- 
veal that  The  American  News  Company  is  a  joint  stock  association 
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formed  under  the  laws  of  the  state  of  New  York,  Paragraph  2  of 
Article  I,  Chapter  29,  of  the  Consolidated  Laws  of  New  York,  de- 
fining a  joint  stock  association,  is  as  follows : 

"As  used  in  this  chapter  the  term  'joint  stock  association' 
includes  every  unincorporated  joint  stock  association,  com- 
pany or  enterprise,  having  written  articles  of  association  and 
capital  stock  divided  into  shares,  but  does  not  include  a  cor- 
poration, and  the  term  'stock  holder'  includes  every  member  of 
such  association." 

In  Hibbs  vs.  Brison,  112  App.  Div.,  214,  affirmed  in  190  N.  Y., 

167,  in  discussing  the  distinction  between  joint  stock  associations 

and  corporations,  says : 

"Joint  stock  associations  are  in  all  essential  aspects,  ex- 
cept the  personal  liability  of  stockholders,  like  corporations,  the 
difference  is  that  ordinarily  the  creditors  of  a  corporation  may 
only  have  recourse  to  corporation  property  while  the  creditors 
of  a  joint  stock  association  may  cover  all  the  stockholders, 
without  exhausting  his  remedy  against  the  association." 
See  also  People  ex  rel.  Winchester  vs.  Coleman,  133  N.  Y.,  279. 

In  McFadden  et  al.,  vs.  Leeks  et  al.,  48  O.  S.,  513,  the  court, 
at  page  526  of  the  opinion,  makes  the  following  distinction : 

"The  unincorporated  association  known  as  the  Union  Pork 
House  Company  is  to  be  regarded  as  merely  a  co-partnership, 
and  subject  to  the  rules  governing  that  branch  of  the  law.  It 
did  not  lose  its  real  nature  as  a  partnership  because  certain  of 
its  members  were  constituted  directors,  and  its  members  were 
called  stockholders,  and  a  constitution  and  by-laws  were  adopt- 
ed, and  the  number  of  its  members  was  large.  It  might  be 
deemed  expedient  to  appoint  directors  to  act  as  the  special 
agents  for  managing  the  affairs  of  the  company  instead  of 
leaving  each  member,  as  in  an  ordinary  partnership,  to  act  as 
a  general  agent  for  the  transaction  of  business  in  the  ordinary 
way.  The  company,  too,  might  be  a  partnership,  although  its 
capital  stock  be  divided  into  shares,  which,  by  the  articles  of 
association,  are  made  transferable  on  the  books  of  the  com- 
pany." 

The  above  language  very  aptly  describes  the  characteristics 
of  The  American  News  Company.  It  has  a  capital  stock  divided  in- 
to shares,  and  a  considerable  number  of  stockholders.  Its  business 
is  managed  and  operated  by  directors  elected  by  stockholders,  and 
it  possesses  many  of  the  other  attributes  of  a  corporation,  yet  it  is 
not  a  corporation  and  its  so-called  stockholders  are  individually  lia- 
ble to  the  creditors  of  the  association. 

Section  178  of  the  General  Code  requires  a  foreign  corporation 
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for  profit,  as  a  prerequisite  of  transacting  business  in  Ohio,  to  pro* 

cure  from  the  secretary  of  state : 

*****  a  certificate  that  it  has  complied  with  the  re- 
quirements of  law  to  authorize  it  to  do  business  in  this  state 
and  that  the  business  of  such  corporation  to  be  transacted  in 
this  state  is  such  as  may  be  lawfully  carried  on  by  a  corpora- 
tion organized  under  the  laws  of  this  state  for  such  or  similar 
business,  or  if  more  than  one  kind  of  business,  by  two  or  more 
corporations  so  incorporated  for  such  kind  of  business  exclu- 
sively.    *     *     *" 

Section  179  of  the  General  Code  requires  the  corporation,  in 
order  to  secure  such  certificate,  to  first  file  with  the  secretary  of 
state  a  sworn  copy  of  its  charter  or  certificate  of  incorporation,  and 
a  statement  under  its  corporate  seal  setting  forth  the  detailed  in- 
formation required  by  said  section. 

The  language  of  the  two  sections  just  referred  to  indicates 
that  they  were  intended  to  apply  exclusively  to  corporations,  and  I 
know  of  no  provision  of  the  General  Code  of  Ohio  which  requires 
a  foreign  stock  association  organized  under  the  laws  of  a  sister  state 
to  secure  from  the  secretary  of  state  a  certificate  authorizing  it  to 
do  business  in  Ohio,  or  which  authorizes  the  secretary  of  state  to 
file  and  record  any  statement  made  by  such  joint  stock  association. 

In  Commonwealth  vs.  Adams  Express  Company,  123  Ky.,  720, 
(97  S.  W.  Rep.,  386)  the  court  held  that: 

**An  unincorporated  express  company  need  not  obtain  a 
permit  from  the  state  under  a  statute  requiring  foreign  cor- 
porations to  do  so." 

In  this  case  the  Adams  Express  Company,  a  joint  stock  asso- 
ciation created  under  the  laws  of  New  York  was  indicted  for  doing 
business  in  Kentucky  without  having  filed  with  the  secretary  of 
state  the  statement  required  by  Section  571  Ky.  St.,  of  1903.  The 
Kentucky  statute  upon  which  the  action  was  based  is,  in  part,  as 
follows : 

*'A11  corporations,  except  foreign  insurance  companies 
formed  under  the  laws  of  this  or  any  other  state,  and  carrying 
on  any  business  in  this  state,  shall  at  all  times  have  one  or  more 
known  places  of  business  in  this  state,  and  an  authorized  agent 
or  agents  thereat  upon  whom  process  can  be  served ;  and  it  shall 
not  be  lawful  for  any  corporation  to  carry  on  any  business  in 
this  state,  until  it  shall  have  filed  in  the  office  of  the  secretary 
of  state  a  statement,  signed  by  its  president  and  secretary,  giv- 
ing the  location  of  its  office  or  offices  in  this  state,  and  the  name 
or  names  of  its  agent  or  agents  thereat  upon  whom  process 
can  be  served ;  and  when  any  change  is  made  in  location  of  its 
office  or  offices,  or  in  its  agent  or  agents,  it  shall  at  once  file 
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with  the  secretary  of  state  a  statement  of  such  change  ♦  ♦  ♦ 
and  if  any  corporation  fails  to  comply  with  the  requirements  of 
this  section  such  corporation  or  any  agent  or  employe  of  such 
corporation,  who  shall  transact,  carry  on  or  conduct  any  busi- 
ness in  this  state  for  it  shall  be  severally  guilty  of  a  misde- 
meanor,    *     *     *" 

The  court  held  that  the  Adams  Express  Company  was  not  a 
corporation  within  the  meaning  of  the  language  of  the  statute 
above  quoted,  although  Section  457  of  the  Kentucky  Statutes  of 
1903  contained  a  provision  that  "*  *  *  the  words  'corporation' 
and  'company'  may  be  construed  as  including  any  corporation,  com- 
pany, person,  persons,  partnership,  joint  stock  company  or  asso- 
ciation." 

I  therefore  advise  you  that  you  are  not  authorized  by  the  laws 
of  Ohio  to  receive  and  file  said  certificate  of  The  American  News 
Company  referred  to  in  your  letter.  The  answer  to  your  first  ques- 
tion is  also  an  answer  to  your  second  question. 

I  think  it  proper  here  to  suggest,  however,  that  before  The 

American  News  Company  can  undertake  to  carry  on  its  business  in 

Ohio  it  should  comply  with  the  requirements  of  Section  8099  of  the 

General  Code,  which  is  as  follows: 

"Except  as  otherwise  provided  in  the  next  following  sec- 
tion, every  partnership  transacting  business  in  this  state  un- 
der a  fictitious  name,  or  a  designation  not  showing  the  names 
of  the  persons  interested  as  partners  therein,  must  file  with  the 
clerk  of  the  common  pleas  court  of  the  county  in  which  its 
principal  office  or  place  of  business  is  situated,  a  certificate  to 
be  indexed  by  him,  stating  the  names  in  full  of  all  the  mem- 
bers of  the  partnership  and  their  places  of  residence." 

See  also  the  provisions  of  Sections  8101  and  8102  of  the  Gen- 
eral Code  particularly  applicable  to  joint  stock  companies.  The  pro- 
visions of  the  last  two  sections  of  the  General  Code  relative  to  joint 
stock  associations  further  indicates  that  it  was  not  the  legislative 
stock  associations  further  indicate  that  it  was  not  the  legislative 

intent  to  treat  them  as  corporations. 

I  am  returning  herewith  the  letter  addressed  to  you  by  Messrs. 
retary  of  state,  and  a  printed  copy  of  the  articles  of  association 

which  were  enclosed  with  your  letter. 
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Neither  the  County  Commissioners  nor  the  Prosecuting^  Attorney 
Have  Authority  to  Compromise,  Remit  or  Release  Taxes  Levied 
Against  Mineral  Lands,  and  the  Prosecuting^  Attorney  Cannot 
Agree  to  an  Order  of  Court,  by  Consent,  to  Remit  any  Part  of 
Such  Taxes. 


No.  1103— (Opinion  Dated  December  16,  1915.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallipolis,  Ohio. 
Dear  Sir :     I  have  your  letter  of  December  10, 1915,  as  follows : 

"For  the  past  three  or  four  years.  The  Indian  Guyan  Coal 
Company,  which  owns  some  little  surface,  and  about  three 
thousand  acres  of  minerals  in  Gallia  county,  has  failed  to  pny 
its  taxes.  The  minerals  were  assessed  at  $10  an  acre,  three 
or  four  times  their  real  value. 

"The  company  has  now  gone  into  the  hands  of  a  receiver, 
and  owes  this  county  in  taxes  and  penalties,  about  a  thousand 
dollars. 

"The  attorney  for  the  company  has  requested  me  to  O.  K. 
an  order  of  the  Court  of  Common  Pleas  of  Lucas  county,  or- 
dering the  payment  to  Gallia  county  of  taxes  at  the  rate  »>f 
$4.00  an  acre  on  this  land,  including  penalties. 

"I  believe  that  this  would  be  a  fairly  equitable  settlement 
of  the  controversy.  The  county  commissioners  were  prepared 
last  year  to  make  a  compromise,  but  I  concluded  that  they  had 
no  authority  to  do  so,  and  so  advised  them. 

"As  this  matter  is  being  held  up  pending  a  settlement,  I 
will  take  it  as  a  favor  if  you  will  advise  me  promptly  as  to  my 
duties  in  the  matter." 

Your  board  of  county  commissioners  are  without  any  authority 
to  release  or  remit  under  any  compromise  or  adjustment  any  of  the 
taxes  in  question.  In  the  case  of  Peter  vs.  Parkinson,  treasurer, 
83  O.  S.,  36,  the  authority  of  the  commissioners  in  this  regard  is 
discussed  by  the  court  and  disposed  of  in  the  following  language: 

"Some  reliance  seems  to  be  placed  by  counsel  for  plaintiff 
in  error  upon  Section  1038,  Revised  Statutes,  which  authorizes 
the  correction  of  errors  on  tax  list  and  duplicate  by  the  county 
auditor,  and  empowers  the  board  of  county  commissioners, 
under  certain  circumstances,  to  order  refunded  taxes  that  have 
been  erroneously  charged  and  collected.  But  neither  by  this 
statute  nor  by  any  other,  is  the  board  of  county  commissioners 
empowered  to  settle,  remit,  or  release,  either  in  whole,  or  in 
part,  taxes  that  stand  charged  upon  the  duplicate  and  are  un- 
paid. While  in  a  sense  the  board  of  commissioners  is  the  rep- 
resentative and  financial  agent  of  the  county,  its  authority  is 
limited  to  the  exercise  of  such  powers  only  as  are  conferred 
upon  it  by  Jaw.     *     *     * 
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"Another,  and  perhaps  sufficient  reason  why  the  county 
commissioners  could  hot  rightfully  settle  or  remit  the  taxes 
sued  for  in  this  case  is  that  such  taxes  were  not  wholly  due 
to,  nor  were  they  wholly  levied  for,  the  use  of  Holmes  county, 
but  there  was  included  therein  as  well,  state,  township,  munic- 
iple,  and  other  taxes." 

While  the  foregoing  decision  was  rendered  on  the  twenty-fifth 
day  of  October,  1910,  there  has  been  no  legislation  since  that  date 
which  can  in  any  way  change  the  authority  of  the  commissioners 
in  this  regard.  It  follows,  therefore,  that  what  they  cannot  do 
themselves  you,  as  their  attorney,  may  not  do  for  them  nor  have 
you,  as  prosecuting  attorney,  any  independent  statutory  authority 
to  adjust  this  matter. 

You  state,  however,  that  you  are  requested  to  approve  an  order 
of  the  court  of  common  pleas  of  Lucas  county  directing  payment 
to  Gallia  county  of  the  taxes  in  question  at  the  rate  of  four  dollars 
per  acre  on  said  land,  including  penalties,  and  you  now  inquire  as 
to  your  duties  in  reference  thereto.  I  am  wholly  unable  to  under- 
stand, in  what  way  or  by  what  means  the  conmion  pleas  court  of 
Lucas  county  obtained  jurisdiction  in  this  matter.  I  conclude, 
therefore,  that  the  order  in  question  is  to  be  made  by  consent  and 
that  you  are  requested  merely  to  consent  or  agree  to  said  order. 
This  being  so  I  must  advise  you  that  you  are  without  any  authority 
so  to  do. 

I  therefore  hold  that  your  board  of  county  commissioners  and 
you,  as  their  representative,  may  not  in  any  manner  or  by  any 
method  compromise,  remit  or  release  any  of  said  taxes. 


SUPREME  COURT 


The  State,  ex  rel.  Enos,  Prosecuting  Attorney,  vs.  Stone  et  aL 
(Vol.  92,  0.  S.  Rep.) 


Office  and  Officers — General  Policy  Fixing^  Salaries — Not  Repealed 
by  Additional-Compensation  Enactments — Effect  of  Codification 
and  Subsequent  Legislation — ^Purpose  of  Technical  Rules — 
County  Commissioners — Serving  on  Quadrennial  Boards  of 
Equalization — Secti(>ns  3001  and  5597,  General  Code. 

1.  When  the  general  assembly  of  Ohio  has  entered  upon  a  general  policy 
of  legislation,  such  as  the  abolition  of  the  fee  system  and  the  estab- 
lishment of  fixed  and  certain  lump  sums  as  compensation  for  county 
officers,  and  provided  that  such  compensation  shall  be  in  full  payment 
for  all  services  rendered  as  such  public  officer,  such  general  statutes 
declaring  such  policy  repeal  by  implication  all  other  statutes  in  conflict 
therewith. 

2.  Such  policy  of  the  general  assembly  should  not  be  overturned  or  in- 
vaded by  carrying  or  re-enacting  such  impliedly  repealed  statute  in 
the  report  of  a  codifying  commission,  which  is  subsequently  adopted 
by  the  general  assembly,  or  by  some  subsequent  enactment  of  the  gen- 
eral assembly,  unless  such  other  statute  clearly  evinces  by  appro- 
priate language  an  intention  and  purpose  to  provide  "an  additional 
salary." 

3.  Mere  technical  rules  of  law  or  interpretation  may  be  invoked  to  pre- 
serve the  natural  justice  and  substantial  equities  of  any  given  case» 
but  they  should  not  be  permitted  to  defeat  or  destroy  the  same. 

(No.  14457— Decided  May  4,  1915.)- 

Error  to  the  Court  of  Appeals  of  Guernsey  county. 

Facts  are  stated  in  opinion. 

Mr.  B.  F.  Enos,  prosecuting  attorney ;  Mr.  Timothy  S.  Hogan, 
attorney  general,  and  Mr.  J.  M.  McGillivray,  for  plaintiff  in  error. 

Mr.  Charles  S.  Tumbaugh,  for  defendants  in  error. 

Wanamaker,  J.  There  is  but  one  question  in  this  case:  Was 
a  county  commissioner  in  the  year  1910  entitled  by  law  to  compen- 
sation as  member  of  the  quadrennial  county  board  of  equalization, 
under  Section  2813a,  Revised  Statutes,  now  Section  5597,  General 
Code,  in  addition  to  his  salary,  as  provided  in  Section  897,  Revised 
Statutes,  now  Section  3001,  General  Code? 

For  many  years  the  people  of  Ohio  had  been  endeavoring  to 
abolish  the  fee  system  as  pertaining  to  county  officers.  County 
officials,  whose  chief  work  in  many  cases  was  done  by  efficient 
deputies,  were  being  paid  by  the  people  of  the  county  enormous 
sums  after  the  manner  of  fees  and  other  emoluments ;  amounts  in 
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excess  of  the  salary  of  the  governor  and,  in  some  counties,  even  in 
excess  of  the  salary  of  the  president  of  the  United  States.  In  gen- 
eral assembly  after  general  assembly  the  people  had  been  defeated 
in  this  endeavor  by  a  thoroughly  organized  lobby,  with  all  the  funds 
and  allies  it  could  command,  and  finally  outraged  public  opinion  had 
its  way  and  abolished  the  infamous  county  fee  system  of  the  state 
in  the  year  1906  (98  0.  L.,  89) . 

Section  1  of  said  salary  act,  now  Section  2977,  General  Code, 
is  as  follows : 

"All  the  fees,  costs,  percentages,  penalties,  allowances  and  oth- 
er prerequisites  collected  or  received  by  law  as  compensation  for 
services  by  a  county  auditor,  county  treasurer,  probate  judge,  sher- 
iff, clerk  of  courts,  or  recorder,  shall  be  so  received  and  collected  for 
the  sole  use  of  the  treasury  of  the  county  in  which  they  are  elected 
and  shall  be  held  as  public  moneys  belonging  to  such  county  and 
accounted  for  and  paid  over  as  such  as  hereinafter  provided." 

This  section,  as  well  as  the  sections  following,  clearly  indicate 
the  settled  purpose  and  fixed  policy  of  the  state  to  pay  county  offi- 
cials a  fixed  lump  sum,  no  matter  what  additional  duties  may  be 
imposed  on  them  from  time  to  time,  unless  there  be  a  clear  purpose 
to  add  further  compensation  for  such  futher  duties. 

Section  3  of  said  salary  act  requires  the  county  officers  therein 
named  to  file  a  full  report  and  to  pay  into  the  county  treasury  the 
money  and  fees  that  they  have  receved  as  such  county  officers,  and 
under  Section  22  their  wilful  failure  to  do  the  same  is  made  a  penal 
offense  for  which  they  are  indictable. 

The  section  applying  to  salaries  of  county  commissioners  is 
Section  3001,  General  Code,  formerly  Section  897,  Revised  Statutes, 
which  reads: 

*The  annual  compensation  of  each  county  commissioner  shall 
be  determined  as  follows : 

"In  each  county  in  which  on  the  twentieth  day  of  December, 
1911,  the  aggregate  of  the  tax  duplicate  for  real  estate  and  personal 
property  is  five  million  dollars  or  less,  such  compensation  shall  be 
nine  hundred  dollars,  and  in  addition  thereto,  in  each  county  in 
which  such  aggregate  is  more  than  five  million  dollars,  three  dollars 
on  each  full  one  hundred  thousand  dollars  of  the  amount  of  such 
duplicate  in  excess  of  five  million  dollars.  That  the  compensation 
of  each  county  commissioner  for  the  year  1912,  and  each  year  there- 
after, shall  not  in  the  aggregate  exceed  115  per  cent  of  the  compen- 
sation paid  to  each  county  commissioner  for  the  year  1911.  In 
counties  where  ditch  work  is  carried  on  by  the  commissioners,  in 
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addition  to  the  salary  herein  provided,  each  commissioner  shall  re- 
ceive three  dollars  for  each  day  of  time  he  is  actually  employed  in 
ditch  work ;  the  total  amount  so  received  for  such  ditch  work  not  to 
exceed  three  hundred  dollars  in  any  one  year.  Such  compensation 
shall  be  in  full  payment  of  all  services  rendered  as  such  commis- 
sioner and  shall  not  in  any  case  exceed  four  thousand  dollars  per 
annum.  Such  compensation  shall  be  in  equal  monthly  installments 
from  the  county  treasury  upon  the  warrant  of  the  county  auditor." 

It  will  be  noted  from  this  last  section  that  after  fixing  the  sal- 
ary for  such  county  commissioner  there  is  a  second  provision  that 
it  shall  stay  fixed  until  the  general  assembly  shall  amend  the  same, 
else  what  do  the  following  words  mean :  "Such  compensation  shall 
be  in  full  payment  of  all  services  rendered  as  such  commissioner," 
etc.  ? 

The  general  assembly  has  in  certain  cases  provided  for  addi- 
tional salary  beyond  the  amount  allowed  by  the  general  salary  act, 
but  the  language  of  the  section  providing  for  such  allowance  is  so  ' 
clear  and  unmistakable  as  to  the  intention  of  the  general  assembly 
that  there  can  be  no  doubt  about  it.  To  illustrate :  Section  2846, 
General  Code,  provides :  "Upon  the  certificate  of  the  clerk  and  the 
allowance  of  the  county  commissioners  the  sheriff  shall  receive  from 
the  county  treasury  in  addition  to  his  salary  his  legal  fees  for  serv- 
ices in  criminal  case  wherein  the  state  fails  to  convict,"  etc. 

Again,  Section  3004,  General  Code,  provides :  "There  shall  be 
allowed  annually  to  the  prosecuting  attorney  in  addition  to  his  sal- 
ary and  to  the  allowance  provided  by  Section  2914,  an  amount  equal 
to  one-half  the  official  salary,"  etc. 

But  even  in  this  very  section,  3001,  General  Cod,e  which  pro- 
vides for  the  salary  of  the  county  commissioners,  there  appears  this 
language : 

"In  addition  to  the  salary  herein  provided,  each  commissioner 
shall  receive  three  dollars  for  each  day  of  time  he  is  actually  em- 
ployed in  ditch  work." 

There  is  no  doubt  as  to  the  purpose  of  this  language  in  the 
statute.  It  is  obviously  clear  that  the  legislature,  by  the  use  of 
the  words  "in  addition  to  the  salary  herein  provided,"  meant  there- 
by to  increase  the  salary  for  ditch  work  to  the  maximum  of  $300, 

When  the  board  of  equalization  statute  was  enacted,  if  there 
had  been  a  purpose  to  add  to  the  salary,  it  is  self-evident  that  some 
similar  appropriate  words  indicating  such  clear  purpose  would  have 
been  employed  in  the  statute. 
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Now,  it  is  quite  obvious  that  old  Section  2813a,  Revised  Stat- 
utes, now  Section  5597,  General  Code,  providing  for  the  three-dollar 
a  day  allowance,  does  not  contain  any  such  apt  words  as  relate  to  the 
salary  of  sheriff,  or  salary  of  prosecuting  attorney,  or  salary  of 
commissioners  in  ditch  matters,  as  referred  to  in  the  foregoing 
statutes. 

Now,  counsel  for  plaintiff  in  error,  as  well  as  the  very  able  opin- 
ion of  the  court  of  appeals,  admit  that  up  to  the  time  of  the  codifica- 
tion in  1910  the  old  Section  2813a,  Revised  Statutes,  which  purport- 
ed to  allow  $3  per  day  to  the  county  commissioners  acting  on  the 
board  of  equalization,  was  repealed  by  iihplication.  But  it  is  con- 
tended that  owing  to  the  fact,  and  it  seems  a  fact,  that  the  codifying 
commission  included  Section  897,  Revised  Statutes,  now  Section 
3001,  General  Code,  and  Section  2813a,  Revised  Statutes,  now  Sec- 
tion 5597,  General  Code,  in  their  report,  which  was  adopted  by  the 
general  assembly  of  Ohio,  and  the  further  fact  that  in  Volume  102, 
Laws  of  1911,  after  repealing  both  of  these  sections  they  were  again 
reenacted  on  the  same  day  and  by  separate  acts,  these  facts  taken 
together  indicate  an  intention  to  preserve  to  the  commissioners  the 
benefits  of  $3  per  day  as  members  of  the  board  of  equalization. 

Manifestly  the  commissioners  of  the  county  are  members  of 
the  board  of  equalization  merely  because  they  are  commissioners. 
Their  duties  on  the  board  of  equalization  are  simply  additional  to 
their  former  duties  as  commissioners,  and  the  language  of  the  act, 
as  it  appears  in  said  Volume  102,  page  279,  is  identical  with  the 
language  of  the  old  law  prior  to  the  codification  in  1910,  except  the 
name  of  the  county  board  of  equalization. 

Counsel  contended,  by  a  system  of  technical  reasoning,  by  in- 
voking the  law  of  presumption  and  the  various  rules  applicable  in 
the  interpretation  of  statutes,  all  of  which  are  necessarily  more  or 
less  abstract  and  academic,  that  force  and  effect  must  be  given  to 
both  statutes,  and,  therefore,  that  the  salary  as  member  of  the 
board  of  equalization  must  be  considered  as  additional  to  the  salary 
provided  in  the  general  statute. 

Now,  there  is  but  one  justification  for  the  application  of  a 
mere  technical  rule  of  law,  and  that  is  to  preserve  and  protect  the 
natural  justice  and  the  manifest  equities  of  the  case.  Such  rule 
ought  never  to  be  invoked  or  applied  to  defeat  and  destroy  such 
justice  and  equity,  and  especially  to  overthrow  the  manifest  and 
settled  policy  of  the  people  of  Ohio  as  to  the  salaries  for  county 
public  officers.  If  it  had  been  the  intention  of  the  general  assembly 
to  make  this  compensation  additional  to  what  had  been  theretofore 
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provided,  it  is  reasonable  to  presume  that  there  would  have  been 
like  language  used  as  was  used  in  reference  to  the  compensation  of 
the  sheriff,  compensation  to  the  prosecuting  attorney  and  compen- 
sation to  the  commissioners  in  ditch  matters  in  the  sections  here- 
tofore cited,  where  the  language  is  "in  addition  to  his  salary,"  mak- 
ing it  perfectly  plain  and  clear. 

The  judgment  of  the  court  of  appeals  is,  therefore,  reversed 
and  the  judgment  of  the  court  of  common  pleas  affirmed. 

Judgment  of  the  court  of  appeals  reversed,  and  that  of  the 
common  pleas  affirmed. 

Nichols,  C.  J.,  Johnson,  Jones  and  Matthias,  JJ.,  concur. 


Donahue,  J.,  dissenting.  It  is  not  now  important  to  discuss  the 
question  whether  Section  2  of  the  act  of  the  general  assembly, 
passed  April  21,  1904  (97  0.  L.,  254),  fixing  the  annual  compensa- 
tion of  county  commissioners,  repealed  by  implication  Section  2813a, 
Revised  Statutes. 

Beyond  all  question  the  laws  fixing  a  sum  certain  as  salaries 
and  compensation  for  county  officers  were  enacted  in  response  to 
a  popular  demand  that  the  iniquitous  fee  system  be  abolished  in 
Ohio,  and  it  was  evidently  the  intent  and  purpose  of  the  general 
assembly  of  Ohio  to  abolish  all  forms  of  fees  for  county  officers,  in 
so  far  as  it  was  possible,  without  inequality  in  the  compensation 
paid  to  the  same  officers  in  the  several  counties  of  the  state,  but  the 
legislature  did  recognize  the  fact  that  county  officers  should  be 
paid  fees  in  some  cases  at  least,  and  specifically  provided  in  this 
act  itself  that  $3  per  day  should  be  paid  for  the  time  each  commis- 
sioner was  actually  employed  in  ditch  work. 

This  was  absolutely  necessary  in  order  that  there  might  be 
equality  in  the  compensation  paid  for  the  services  of  these  officers 
in  the  various  counties.  In  some  counties  there  might  be  no  ditch 
work,  in  others  very  little,  while  in  still  others  a  very  great  amount. 
A  fixed  salary  large  enough  to  include  reasonable  fees  for  these 
services  in  some  counties  would  be  too  large  in  others. 

This  section  specifically  declared  that  the  compensation  pro- 
vided therein  should  be  in  full  payment  of  all  services  rendered  as 
such  commissioners. 

At  the  time  this  act  became  a  law  Section  281r3a,  Revised  Stat- 
utes, provided  that  the  county  commissioners,  for  services  per- 
formed by  them  as  members  of  the  board  of  equalization,  would  be 
entitled  to  receive  $3  a  day. 

The  act  of  April  21,  1904,  did  not  in  express  terms  repeal  this 
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section,  and  unless  it  did  repeal  it  by  implication  then  both  of  these 
statutes  were  the  law  of  Ohio  up  until  the  14th  day  of  February, 
1910. 

On  that  date  the  general  assembly  passed  the  General  Code, 
which  is  a  complication  and  a  revision  of  all  the  laws  in  force  at  that 
time,  and  in  this  General  Code,  Section  2813a,  was  rewritten  and 
numbered  Section  5597,  General  Code,  and  it  was  after  the  passage 
of  this  General  Code  that  the  services  were  perf ormd  by  the  defend- 
ant in  error  in  this  case. 

It  is  therefore  not  important  whether  Section  2813a,  Revised 
Statutes,  was  unrepealed  or  repealed  in  express  terms  or  by  im- 
plication. The  adoption  of  the  General  Code  reenacted  it  into  a 
law.  Section  1  of  Article  II  of  the  Constitution  of  1851,  then  in 
force  in  this  state,  vested  all  legislative  power  in  the  general  assem- 
bly. The  judicial  power  of  the  state  is  vested  in  the  courts  of  this 
state,  and  the  courts  discharge  their  full  duty  when  they  interpret, 
construe  and  administer  the  laws  as  given  by  the  lawmaking  power 
of  the  state. 

It  is  insisted,  however,  that  because  of  the  fact  that  this  sec- 
tion was  reenacted  in  the  General  Code,  the  same  was  inadvertently 
done  by  the  legislature,  and  that  it  was  not  its  purpose  and  inten- 
tion so  to  do.  In  answer  to  that  contention  it  is  sufficient  to  say 
that  the  general  assembly  of  the  state  is  presumed  to  have  intel- 
ligence enough  to  discharge  its  duties  to  the  state,  and  to  know  what 
it  intends  to  do  better  than  any  coordinate  branch  of  the  govern- 
ment can  possibly  know.  The  very  fact  that  it  did  this  is  sufficient 
for  the  purpose  of  this  case. 

If  the  legislature  did  pass  this  law  inadvertently,  it  was  the 
duty  of  the  legislature,  not  the  courts,  to  repeal  it.  During  the 
time  between  its  passage  and  repeal  it  must  be  given  the  same  force 
and  effect  as  any  other  statute  of  the  state.  There  are  perhaps  a 
great  many  statutes  that  the  courts  and  the  people  of  the  state  may 
think  are  ill  advised,  unwise  or  unnecessary,  but  if  the  courts  were 
to  select  out  these  statutes  and  declare  that  they  could  not  be  given 
any  force  or  effect,  because  in  the  opinion  of  the  court  the  legisla- 
ture must  have  passed  them  inadvertently  or  through  mistake  as  to 
their  wisdom  and  necessity  or  because  they  seem  to  be  in  conflict 
with  a  policy  evidenced  by  former  statutes  enacted  by  the  same 
authority,  it  would  be  a  clear  and  inexcusable  usurpation  of  power 
and  a  direct  interference  with  the  constitutional  authority  of  a 
coordinate  branch  of  this  government.  That  the  legislature  did 
intend  to  reenact  this  statute  in  the  General  Code,  and  that  it  is 
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still  satisfied  therewith  and  believes  it  to  be  a  wise  and  necessary 
measure,  is  so  clearly  evidenced  by  the  act  of  the  general  assembly 
passed  May  31,  1911,  and  approved  by  the  governor  of  the  state  on 
the  7th  day  of  June,  1911  (102  0.  L.,  277-279),  that  it  is  now  be- 
yond reasonable  dispute,  for  in  this  later  act  it  expressly  repealed 
that  section  and  reenacted  it  into  another  revision  and  codification 
of  the  laws  of  the  state  relating  to  the  same  subject-matter,  and  in 
this  connection  declared  each  section  of  this  later  act,  including  Sec- 
tion 5597,  General  Code,  to  be  independent  sections,  and  that  the 
invalidity  of  one  should  in  nowise  affect  the  validity  of  the  other. 

As  evidence  of  the  fact  that  the  general  assembly  did  not  be- 
lieve that  Section  2  of  the  act  of  April  21,  1904,  relating  to  the  com- 
pensation and  fees  of  county  commissioners,  was  in  conflict  with  the 
provisions  of  Section  2813a,  Revised  Statutes,  and  as  evidence  that 
it  had  intentionally  and  purposely  and  intelligently  reenacted  the 
latter  section  into  the  General  Code  under  the  sectional  numbering 
5597,  on  the  same  day  it  repealed  and  reenacted  Section  5597  into 
the  general  revision  of  the  laws  relating  to  that  subject,  as  above 
stated,  it  enacted  into  a  law  House  Bill  No.  183  (102  O.  L.,  514), 
entitled :  "An  act  to  amend  Section  3001  of  the  General  Code,  re- 
lating to  the  compensation  of  county  commissioners."  Section  3001 
of  the  General  Code  was  identical  with  the  act  passed  April  21, 
1904,  fixing  the  annual  compensation  of  the  county  commissioners. 
This  act,  passed  May  31, 1911,  amending  Section  3001,  after  provid- 
ing for  the  compensation  of  commissioners  and  $3  per  day  in  addi- 
tion thereto  for  the  time  actually  employed  in  ditch  matters,  also 
provides  that  such  compensation  should  be  in  full  of  all  services  ren- 
dered as  such  commissioners.  Having  provided,  in  a  separate  act 
passed  the  same  day,  that  commissioners,  while  acting  as  members 
of  the  quadrennial  county  board  of  equalization,  should  receive  the 
sum  of  $3  per  day  for  each  day  necessarily  employed  in  the  per- 
formance of  these  duties  and  the  duties  as  members  of  the  board  of 
revision,  certainly  and  surely  it  intended  to  distinguish  between 
their  duties  as  commissioners,  for  which  a  sum  certain  is  to  be  paid 
in  each  county,  and  their  duties  as  members  of  the  quadrennial  coun- 
ty board  of  equalization  and  the  board  of  revision,  for  which  it  pro- 
vided a  separate  and  distinct  compensation,  otherwise  the  general 
assembly  committed  an  inexcusable  folly.  This  authority  for  the 
payment  of  $3  per  day  for  each  day  employed  in  discharging  the 
duties  of  the  board  of  equalization  and  the  board  of  revision,  is  just 
as  plain  and  explicit  as  the  provision  for  the  payment  of  $3  per 
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day  to  each  commissioner  for  the  time  he  is  actually  employed  in 
ditch  work. 

The  attorney  general  in  his  brief  in  this  case  concedes  that 
since  the  two  separate  acts  of  May  31, 1911,  became  the  law  of  this 
state,  the  commissioner  is  entitled  to  this  compensation,  and  the 
only  reason  urged  against  his  right  to  this  compensation  in  1910 
is  based  upon  the  decision  in  The  State,  ex  rel.,  vs.  Comrs.  of  Shelby 
County,  36  Ohio  St.,  326,  wherein  it  is  held  that  "Where  an  act  of 
the  legislature  or  several  acts  in  pari  materia,  have  undergone  re- 
vision, the  same  construction  will  prevail  as  before  revision,  unless 
the  language  of  the  new  act  plainly  requires  a  change  of  construc- 
tion, to  conform  to  the  manifest  intent  of  the  legislature." 

This  is  undoubtedly  an  established  rule  of  construction  in  this 
state,  but  that  does  not  mean  that  where  a  statute  has  been  re- 
pealed, either  in  express  terms  or  by  implication,  and  when  it  is 
rewritten  into  and  becomes  a  part  of  the  revision  of  the  laws  relat- 
ing to  the  same  subject-matter,  and  has  in  this  manner  again  found 
its  way  into  the  statutory  law  of  the  state,  a  court  will  hold  that  it 
is  still  repealed,  because  it  would  have  so  held  had  the  question  been 
raised  between  the  date  of  its  repeal  and  the  date  of  its  reenact- 
ment  into  law. 

This  proposition  seems  to  be  too  plain  to  require  further  argu- 
ment. The  constitution  of  Ohio  has  committed  to  the  general  as- 
sembly of  Ohio  the  authority  to  enact  the  laws  of  this  state,  and 
at  the  time  these  laws  were  enacted  that  body  was  the  sole  lawmak- 
ing power  of  the  state.  No  one  questions  the  constitutionality  of 
either  of  these  acts ;  therefore  a  court  should  not  assume  any  autho- 
rity not  conferred  upon  it  by  the  constitution  of  the  state,  nor  at- 
tempt to  measure  its  wisdom  with  the  wisdom  of  the  constitutional 
authority  charged  with  the  duty  of  enacting  the  laws  and  declaring 
the  legislative  policy  of  this  state. 

By  reason  of  this  valid  and  existing  statute,  in  force  at  the 
time  these  services  were  performed,  this  commissioner  is  just  as 
much  entitled  to  these  fees  as  the  governor  of  this  state  or  the 
respective  members  of  this  court  are  entitled  to  their  salaries  which 
are  fixed  and  determined  by  the  same  authority. 

There  is  no  public  policy  in  this  state  that  prevents  it  from 
dealing  fairly  and  honestly  with  its  public  officials,  or  prevents 
it  from  paying  to  any  official,  state  or  county,  the  salary  and  com- 
pensation that  by  statute  it  agreed  to  pay  when  the  people  elected 
him  to  that  office. 
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Undoubtedly  the  taxpayers  of  this  state  demand  economy  in 
the  administration  of  public  affairs,  but  undoubtedly  they  are  equal- 
ly a  unit  in  the  demand  that  the  state  or  county,  or  other  public  sub- 
division, shall  deal  as  fairly  and  honestly  with  their  public  servants 
as  each  individual  taxpayer  would  deal  with  a  private  employe  of 
his  own,  and  for  that  reason  I  cannot  concur  in  the  judgment  en- 
tered in  this  case. 

Newman,  J.,  concurs  in  dissenting  opinion. 
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NEW  INCORPORATIONS 


The  United  Loan  Company,  Akron, 
$100,000.  Chas.  T.  Viering,  J.  Perley 
Hale.  Fred  H.  Nes telle,  A.  Fouaer,  J. 
W.  Haines. 

The  Gaylord  Company,  Cleveland, 
110.000.  O.  C.  Gaylord,  Geo.  D.  Upson, 
J.  C.  McNamara,  L.  A.  Griffln,  J.  J. 
Zimmerman:  deal'ng  in  stocks,  bonds 
and  securities. 

The  H.  C.  Wason  Lumber  Company, 
Toledo,  125,000.  B.  B.  Mitchell,  Nor- 
man L.  Hanson,  Charles  F.  Chapman, 
Fred  G.  Zink,  Norman  W.  Reed. 

The  United  States  Box  Lunch  Com- 
pany, Toledo,  $10,000.  Bernard  Hu- 
bert, Alfred  W.  Shea,  Cornell  Schreib- 
er,  Nicholas  J.  Walinskl,  Peter  J.  Pool. 

The  Fifth  Avenue  Lumber  Company, 
Columbus,  125,000.  F.  H.  Lumbert,  F. 
H.  Lumbert,  .Tr.,  P.  C.  Rond,  O.  A.  Bry- 
ant, R.  R.  Adams. 

The  Harry  C.  Hassett  Company,  To- 
ledo, $100,000.  Harry  Hassett,  Howard 
Lewis,  Frank  M.  Hackett,  Frank  S. 
Lewis,  S.  A.  Carter;  manufacturing 
and  dealing  in  grcerles. 

The  Lexington  Equity  Exchange  & 
Co-operative  Company,  Lexington,  $10,- 
000.  Chas.  E.  Earhart,  H.  H.  Max- 
well, J.  J.  Stone,  J.  A.  Kochheiser,  O.  S. 
Glass,  Philip  Fox 

The  McCarrell  Manufacturing  Com- 
pany, BlufTton.  $20,000.  Emmett  Mc- 
Carrell, Waldo  E.  Miller,  Ray  L.  Trip- 
lett,  Sidney  Hauenstein,  Hector  Ki- 
bele;    dealing  in   tailors'  supplies. 

The  Majestic  Supply  Company,  Co- 
lumbus, $10,000;  dealing  in  drug 
products,  Oscar  O.  Rinker,  M.  Hoff- 
man, W.  M.  Linn,  H.  Carleton  Rinker, 
E.  R.  Stafford. 

The  Ohio  Delate  Mining  Company, 
Tendon,  $15,000.  H.  S.  Mitchell,  J.  R. 
Atchison.  W.  D.  Chenowelth,  F.  M. 
Warner.  C.  L.  Thomas. 

The  Marion  Home  Building  Company, 
Marion,  $10,000.  E.  J.  Cox,  J.  J,  Stafford, 
J.  W,  Jacoby,  E.  J.  Schoenfeld,  J.  J. 
Clark. 

The  American  Railways  Equipment 
Company,    Dayton,    $5000.     James    C. 


Dawley,  David  B.  Whetler,  Edward  S. 
Reed,  Jacob  A.  Oswald,  Edw.  E.  Burk- 
hart. 

The  Mahoning  Auto  &  Tire  Com- 
pany, Toungstown,  $15,000.  C.  A.  Huff- 
man, E.  A.  Singleton,  C.  D.  Wright, 
H.  P.  Shotten,  G.  F.  Hammond. 

The  Fidelity  Mortgage  &  Guarantee 
Company,  $50,000,  Cleveland.  E.  H. 
Krueger,  George  H.  Eichelberger,  B. 
M.  Little,  Charles  S.  Reed,  A.  L.  Wlns- 
per. 

The  Continental  Creamery  Com- 
pany, Continental,  $10,000.  A,  J.  Mul- 
let, F.  E.|  Moore,  F.  E.  Treece,  D.  F. 
Owens.  C.  B.  Wight,  D.  H.Groff,  C.  H. 
Donaldson. 

The  W.  D.  White  Liquor  Company, 
Belalire,  $5000.  W.  D.  White,  Thomas 
B.  Finnegan,  Joseph  McNamara, 
Thomas  Burke,  Edward  J.  Filen. 

The  Ohio  Eastern  Mausoleum  Com- 
pany, Canton,  $4000.  G.  C.  Hunter,  H. 
L.  Bodley,  Burr  Modie,  H.  W.  Todd,  I. 
Garverick. 

The  Hardin  Elevator  Company,  Sid- 
ney, $12,000.  Philip  P.  Sheets,  Roger 
T.  Mortz,  Philip  E.  Sheets,  H.  A.  Wah- 
ler,  Charlee  A.  Engelbrecht. 

The  Mill  and  High  Theatre  Com- 
pany, Akron,  $100,000.  C.  T.  Grant, 
Wm.  J.  Beynon,  F.  J.  Rockwell,  Lewis 
J.  Wise,  Bessie  M.  Rice. 

The  Perrysburg  Grain  &  Seed  Com- 
pany, Perrysburg,  $25,000.  Wm.  Com- 
stock,  Henry  E.  Limmer,  Frank  Eckel, 
Jr.,  Geo.  C.  Emmerick,  A.  J.  Whizler, 
Wm.  F.  Brossia,  Wm  H.  Moser 

The  Southeastern  Ohio  Railway 
Company,  Zanesville,  $800,000.  Saml. 
W.  Harper,  W.  H.  Nelkirk,  J.  C.  Hein- 
leln,  Fred  J.  Fox,  Edward  R.  Meyer. 

The  Modern  Cloak  Company,  Cleve- 
land, $5000.  Isldor  Gogolick,  Emanuel 
R.  Unger,  Robert  E.  Peterson,  Richard 
Ellas,  Jack  Elias 

The  Mansfield  Coca  Cola  Bottling 
Company,  Mansfield,  $10,000.  H.  C. 
Grain,  Geo.  M.  Gemhardt,  Henry 
Frankel,  W.  J.  Gram,  Geo.  P.  Gern- 
hardt. 
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The  DeLamatter  Auto  Oil  Company, 
Cleveland,  $10,000.  Joseph  J.  Klein, 
Geo.  B.  Harris,  S.  M.  Davis,  M.  A. 
Close,  C.  Griffin. 

The  American  Lathe  &  Press  Com- 
pany, Columbus,  $100,000.  Everett 
Antrim,  Fred  D.  Bethard,  Frederick  G. 
White,  Frank  G.  White,  Frank  A.  Hun- 
ter, W.  H.  Jones. 

The  Autowasher  Manufacturing 
Company,  Columbus,  $10,000.  Cha-s.  £. 
Holmes,  Robert  J.  Smith,  Richard  G. 
Marshall,  Charles  C.  Pavey,  Ivor 
Hughes. 

The  Bond  Hotel  Company,  Toledo, 
$2,000,000.  Morrison  W.  Young,  F.  J. 
Reynolds,  Thos.  H.  Tracy,  Rathbun 
Fuller,  E.  H.  Close,  Sherman  Bond,  O. 
W.  Holmes,  Charles  Tiedtke,  Geo.  M. 
Jones. 

The  Brown  Mofflt  Construction  Com- 
pany Cleveland,  $20,000.  G.  C.  Hunter, 
Bun  Modie,  L.  E.  Place,  H.  L.  Bodley, 
M.  I.  Garverick. 

The  Baumeister  Oil  &  Gas  Company, 
Cleveland,  $6000.  William  Thoering, 
Geo.  E.  Sherrer,  EYank  Forschner, 
John  T.  Newman,  Hans  Wever. 

The  Central  Bowling  Alley  CJompany, 
Canton,  $10,000.  Howard  T.  Shaeffer, 
F.  A.  Luther,  William  D.  Betzler,  C.  C. 
Jones,  C.  E.  Fiala. 

The  Chesapeake  &  Huntington 
Bridge  Company,  Chesapeake,  $5000. 
J.  C.  Miller,  Thomas  W.  Harvey,  Tom 

C.  Smith,  A.  R.  Johnson,  D.  C.  Davis. 
The  Motor  Driven  Implement  Com- 
pany, Gallon,  $50,000.     E.  P.  Rayl,  E. 

D.  Helfrich,  B.  E.  Place,  S.  A.  Wheat- 
craft,  H.  L.  Bodley. 

The  Huron  Company,  Huron,  $70,- 
000  Reuben  Hitchcock,  C.  W.  Hitch- 
cock. John  D.  Fackler,  Lawrence 
Hitchcock,  E.  F.  Gardner;  dealing  in 
real  estate. 

The  Morris  &  Cornsweet  Company, 
Cleveland,  $1000;  handling  real  estate. 
Harry  Morris,  Charles  Cornsweet,  Alex 
Landy,  N.  R.  Cornsweet,  Alex  Corn- 
sweet. 

The  Rubicon  Realty  Company,  Day- 
ton, $12,000.  Robert  Dunn  Patterson, 
Ernest  Leland  Fleming  Sr.,  Robert  G. 
Corwin,  John  Dineen,  Stella  O'Neall. 

The  Unique  Social  Club,  .  Dayton. 
Frank  Fraler,  Wm.  T.  Sl^ck,  Frank 
Schott,  Hubert  Wehner,  Albert  Wun- 
derlich,  Joseph  G.  Spitzig,  Richard 
Brelg. 

The  Theatrical  Enterprise  Company, 
Toledo,  $5000.  George  Ri€ss,  Jacob  Hor- 


witz,  Abraham  Horwitz,  David  B.  Ep- 
psteln. 

The  Kap-sol  Amusement  Company. 
Cleveland,  $10,000.  Simon  Kaplan. 
Henry  Kaplan,  A.  E.  Bernstein,  Irene 
Nungesser,  M.  L.  Bersteen. 

The  Summit  Brick  Company,  Sum- 
mitville,  $150,000.  H.  B.  Clark,  Geo.  T. 
Whitacre,  J.  F.  McDonald,  Hopkins 
Hannum,  E.  S.  Strolm,  W.  S.  Schooley. 

The  Vaughn  Glaser  Company,  Cleve- 
land, $10,000.  Edward  Younger,  DeMott 
Modistett,  Mae  Davidson,  Harry  L. 
Porter,  E.  R.  Shong. 

The  United  Erecting  Company, 
Cleveland.  Jas.  O.  Barnett,  George  P. 
Hansen,  Hervey  E.  Miller,  V.  L.  Gali- 
natt,  R.  Fink. 

The  Phoenix  Hardening  Equipment 
Company,  Cleveland,  $15,000  N.  B.  Ra- 
dabaugh,  C.  A.  Burr,  J.  A.  Bennett,  E. 
M.  Kossin,  Augustus  W.  Bell. 

The  White  Motor  Company,  Cleve- 
land $20,000.  Warren  Bicknell.  George 
H.  Gardiner,  William  F.  Mackay, 
George  E.  Dadum,  A.  M.  Hall. 

Increases. 

The  King  Garment  Company,  Cin- 
cinnati;  $25,000  to  $40,000. 

The  Jose  Cunill  De  Figuerola  Com- 
pany, Dayton;   $10,000  to  $20,000. 

The  Deckman  Duty  Brick  Company, 
Cleveland;   $300,000  to  $1,000,000. 

The  Mohawk  Rubber  Company.  Ak- 
ron. $250,000  to  $500,000. 

The  National  Engineering  Company, 
Cleveland,  $10,000  to  $30,000. 

The  Fowler-Worman  Kelley  Com- 
pany, Cleveland,  $10,000  to  $100,000. 

The  Willowlck  Park  Company, 
Cleveland,  $80,000  to  $100,000. 

The  Shelby  Wire  Company,  Shelby; 
$26,500  to  $35,000. 

The  Lake  Shore  Sand  &  Gravel  Com- 
pany, Cleveland;  $25,000  to  $100,000. 

The  Wfnfleld  Electric  Company, 
Warren;  $9750  to  $15,000. 

The  Vlchek  Tool  Company,  Cleve- 
land;  $25,000  to  $100,000. 

The  Graveraet  Steamship  Company, 
Cleveland;  $10,000  to  $200,000. 

Decreases. 

The  Henry  C.  Werner  Company,  Co- 
lumbus; $100,000  to  $1000. 

The  Allen  Motor  Company,  Fosto- 
ria;   $500,000  to  $400,000. 

The  Wolverick  Building  Cmpany,  To- 
ledo;   $125,000  to  $37,500. 

The  Republican  Constructin  Com- 
pany, Youngstown;  $2,000,000  to  $20- 
000. 


PUBLIC  UTILITIES  COMMISSION 


No.  612 — ^The  Ohio  Electric  Railway  Company^  Complainant^  Ver- 
sus The  Baltimore  and  Ohio  Railroad  Company^  Defendant — ^Ap- 
plication for  Relief  Granted. 


(December  15,  1915.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio,  having  its  principal  place  of  business  and  office  at  Cincin- 
nati, Hamilton  county,  Ohio,  having,  on  the  thiHeenth  day  of  Sep- 
tember, 1915,  filed  its  application  asking  that  it  be  permitted  to 
operate  its  cars  over  and  across  the  spur  track  hereinafter  spe- 
cified without  first  causing  its  cars  to  stop  or  an  employe  to  go 
ahead  of  same,  and  asking  that  the  commission  prescribe  such  du- 
ties upon  the  defendant  for  the  protection  of  the  public  as  might 
be  just  and  reasonable  under  the  circumstances,  and  the  commis- 
sion having,  upon  the  filing  of  said  application,  assigned  the  same 
for  hearing  on  the  twenty-eighth  day  of  October,  1915,  and  having 
been  heard  on  said  day  and  the  further  consideration  thereof  con- 
tinued from  day  to  day,  the  same  came  on  this  day  for  final  con- 
sideration. 

After  considering  the  pleadings  and  the  evidence,  and  being 
fully  advised  in  the  premises,  it  is  therefore 

Ordered: 

1.  That  the  application  of  the  plaintiff  for  relief  be  granted 
relative  to  said  crossing,  marked  "Exhibit  A"  on  the  blue  print  at- 
tached to  said  application,  said  crossing  being  described  in  said 
application  as  follows : 

"Spur  track  situated  one-fourth  mile  west  of  Sand  street 
in  the  district  known  as  West  Zanesvile,  Falls  township,  Mus- 
kingum county,  Ohio;  the  exact  location  of  said  track  being 
more  fully  shown  on  the  blue  print  plant  thereto  attached 
marked  *A.' " 

2.  That  the  plaintiff.  The  Ohio  Electric  Railway  Company, 
be  and  it  hereby  is  permitted  to  cross  the  foregoing  crossing  with- 
out first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of 
same,  but  said  The  Ohio  Electric  Railway  Company  is  ordered  to 
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reduce  the  speed  of  its  cars  before  crossing  said  spur  track  and 
during  such  crossing  to  not  more  than  ten  (10)  miles  per  hour. 

The  defendant.  The  Baltimore  and  Ohio  Railway. Company,  or 
its  successors  or  assigns,  is  ordered  to  require  its  employes  when 
using  said  switch  track  to  cause  its  cars  to  stop  and  an  employe  to 
go  ahead  of  same  and  flag  said  crossing. 

3.  That  this  order  be  effective  on  and  after  December  20, 
1915,  and  that  prior  to  such  date  the  complainant,  The  Ohio  Elec- 
tric Railway  Company,  shall,  at  its  own  expense,  install  and  there- 
after maintain  at  said  crossing,  a  legible  sign  containing  the  fol- 
lowing inscription : 

"Electric  cars  not  required  to  stop  or  flag,  but  .must  not  exceed 
ten  miles  per  hour  over  crossing.  Steam  railroad  crews  shall  stop 
and  flag." 

No.  654 — In  the  Matter  of  the  Application  of  The  Newark  Tele- 
phone Company  for  the  Consent  and  Approval  of  the  Commission 
Authorizing  the  Issue  of  $50,000.00  Preferred  Stock  for  the  Pur- 
pose of  Making  Needed  Extensions  and  Betterments — Pray« 
Granted* 


(December  11,  1915.) 

The  Newark  Telephone  Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  West  Virginia  and  authorized  to  do 
business  in  Ohio,  having,  on  the  third  day  of  November,  1915,  filed 
its  application  asking  the  consent  and  authority  of  the  commission 
for  the  issue  of  its  six  per  cent  preferred  capital  stock  of  the  total 
par  value  of  fifty  thousand  dollars,  to  secure  funds  with  which  to 
make  extensions  and  betterments  to  its  plants  and  facilities,  and 
the  time  for  hearing  said  matter  having  been  fixed  for  Friday,  No- 
vember 19,  1915,  at  nine-thirty  a.  m.,  and  due  notice  of  the  time 
and  place  of  said  hearing  having  been  given,  and  having  been 
heard  on  said  day  and  the  further  consideration  thereof  continued 
from  day  to  day,  the  same  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings  and  the  evidence,  and  it  ap- 
pearing that  the  proceeds  of  said  capital  stock  are  to  be  used  for 
the  construction,  completion,  extension  and  improvement  of  appli- 
cant's plant  and  facilities,  the  commission  is  satisfied  that  the  issue 
of  said  capital  stock  is  reasonably  required  for  the  proper  purposes 
of  said  corporation.    It  is,  therefore. 

Ordered,  That  said  The  Newark  Telephone  Company  be,  and 
it  hereby  is  authorized  to  issue  its  six  per  cent  preferred  capital 
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stock  of  the  total  par  value  of  fifty  thouand  dollars  ($50,000.00), 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  applied  to  the  payment  for  the  following  additions,  ex- 
tensions and  improvements  to  applicant's  plants  and  facilities,  as 
more  fully  set  out  in  a  detailed  estimate  filed  herein  on  the  fourth 
day  of  December,  1915,  which  said  estimate  hereby  is  made  a  part 
of  this  order  by  reference. 

Automatic  Rural  System $  5,027.53 

Automatic  Toll  Station 810.80 

Mt.  Vernon  Toll  Line 1,043.84 

Somerset  Toll  Line 1,593.00 

Newark  Cable 10,091.57 

Granville  Cable,  Switchboard  and  Dials 9,352.54 

Lines  and  Instruments  for  Installing  Eight 

Hundred  (800)  Additional  Telephones..  25,015.00 

$52,934.28 

It  is  further 

Ordered,  That  said  The  Newark  Telephone  Company  make 
verified  report  to  this  commission,  within  fifteen  days  after  the 
close  of  each  calendar  quarter,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  proceeds  thereof,  detailing  the  sum  realized 
from  the  sale  thereof  and,  in  reasonable  detail,  the  purposes  for 
which  expended. 

No.  698 — In  the  Matter  of  the  Joint  Petition  of  The  Valley  Tele- 
phone  Company  of  Lebanon,  Warren  County,  Ohio  and  David  R. 
Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  Receivers,  Qentral 
Union  Telephone  Company,  for  Such  Consent  and  Approval  of  the 
Commission  as  May  be  Necessary  to  Permit  Them  to  Enter  Into 
Contracts  With  Each  Other  That  Will  Enable  Them  to  Continue 
to  Interchange  Service. — ^Prayer  Granted. 

(December  22,  1915.) 

The  Valley  Telephone  Company,  of  Lebanon,  Warren  county, 
Ohio,  and  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle, 
the  duly  appointed,  qualified  and  acting  receivers  for  the  Central 
Union  Telephone  Company,  having,  on  the  tenth  day  of  December, 
1915,  filed  their  joint  application  asking  for  such  consent  and  ap- 
proval of  the  commission  as  may  be  necessary  to  permit  them  to 
enter  into  contracts  with  each  other  that  will  enable  them  to  con- 
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tinue  to  interchange  service  between  their  respective  telephone  sys- 
tems, and  the  commission  having,  upon  the  filing  of  said  applica- 
tion, deemed  the  assignment  thereof  for  hearing  to  be  unnec- 
essary, and  said  matter  coming  on  this  day  for  consideration  and  it 
appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  the  com- 
mission is  satisfied  that  its  consent  and  approval  for  the  retention 
of  the  connection  between  the  plants  and  the  continued  interchange 
of  service  by  applicants  should  be  granted.     It  is,  therefore. 

Ordered^  That  said  The  Valley  Telephone  Company  and  the 
said  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  re- 
ceivers for  the, Central  Union  Telephone  Company,  be,  and  they 
hereby  are  authorized  to  retain  the  physical  connection  between 
their  respective  telephone  systems,  and  to  continue  to  interchange 
service,  as  provided  by  law. 

ii 

No.  680— In  the  Matter  of  the  Application  of  The  Sheriff  Street 
Market  and  Storage  Company  for  Authority  to  Issue  $600,000.00 
Capital  Stock — ^Prayer  Granted. 


(December  7,  1915.) 

This  day,  after  due  notice,  this  matter  came  on  to  be  heard 
upon  the  application,  filed  November  27,  1915,  of  The  Sheriff  Street 
Market  and  Storage  Company,  a  corporation  duly  organized  under 
the  laws  of  Ohio,  and  a  public  utility  by  reason  of  its  generation, 
production  and  sale  of  electricity  for  lighting  and  power  purposes 
and  refrigeration  for  cooling  purposes  in  the  city  of  Cleveland, 
Ohio,  asking  the  consent  and  authority  of  the  commission  for  the 
issue  of  its  common  capital  stock  of  the  total  par  value  of  six 
hundred  thousand  dollars,  to  secure  funds  with  which  to  pay  and 
discharge  five  hundred  thousand  dollars  trust  notes  and  for  the 
construction  of  additions,  extensions  and  improvements  to  its  plant 
and  facilities. 

After  conidering  the  pleadings  and  the  evidence,  and  it  ap- 
pearing that  the  proceeds  of  said  capital  stock  are  to  be  used  for 
the  payment  and  discharge  of  applicant's  obligations  and  the  con- 
struction, completion,  extension  and  improvement  of  its  plant  and 
facilities,  the  commission  is  satisfied  that  the  issue  of  said  capital 
stock  is  reasonably  required  for  the  proper  purposes  of  said  cor- 
X)oration.    It  is,  therefore, 
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Ordered,  That  said  The  Sheriff  Street  Market  and  Storage 
Company  be,  and  it  hereby  is  authorized  to  issue  its  common  cap- 
ital stock  of  the  total  par  value  of  six  hundred  thousand  dollars 
($600,000.00),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable,  but  for  not  less  than  ninety  (90)  per  centum  of 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  other,  to-wit: 

(a)  The  payment  and  discharge  of  applicant's  promissory 
notes  of  the  total  principal  sum  of  five  hundred  thousand  dollars, 
the  issue  of  which  was  consented  to  and  authorized  by  order,  dated 
April  20,  1915,  in  the  proceeding  entitled,  "In  the  matter  of  the 
application  of  The  Sheriff  Street  Market  and  Storage  Company  of 
Cleveland,  Ohio,  for  consent  and  authority  to  issue  $500,000.00  two 
and  one-half  year,  six  per  cent  notes"  No.  475,  which  said  order 
hereby  is  made  a  part  of  this  order  by  reference. 

(b)  The  construction  of  additions,  extensions  and  improve- 
ments to  applicant's  plant  and  facilities,  as  more  fully  set  out  in 
the  transcript  of  the  testimony  taken  on  the  hearing  herein,  which 
said  transcript  hereby  is  made  a  part  of  this  order  by  reference. 
It  is  further 

Ordered,  That  said  The  Sheriff  Street  Market  and  Storage 
Company  forthwith  upon  the  payment  of  said  promissory  notes, 
cancel  and  destroy  the  same.    It  is  further 

Ordered,  That  said  The  Sheriff  Street  Market  and  Storage 
Company  make  verified  report  to  this  commission  of  the  issue  and 
disposition  of  said  capital  stock,  the  expenditure  of  the  proceeds 
thereof,  and  of  the  cancellation  and  destruction  of  said  promissory 
notes  pursuant  to  the  terms  and  provisions  of  this  order. 

CALENDAR 

January  12 — 

9:00  a.  m.    Appeals  of  Ashtabula  Gas  Company  and  Northeastern  Oil  and 

Gas  Company  from  Conneaut  and  Geneva  rate  ordinances. 
10:00  a.  m.     Cincinnati  and  Suburban  Bell  Telephone  Company  vs.  Inter- 
urban  Railway  and  Terminal  Company. 
10:00  a.  m.    Appeal  of  Coshocton  Gas  Company. 
January  13^ 

10:00  a.  m.    Appeals  of  Cleveland  Electric  Illuminating^  Company,  Cleve- 
land Light  and  Power  Comjjany,  Arcade  Service  Company,  Caxton 
Power   Company,   Bradley  Light,  Heat  and  Power   Company,  from 
Cleveland  and  Lakewood  rate  ordinances. 
January  18— 

9:00  a.  m.    B.  T.  Goodrich  &  Company  et  al.  vs.  A.  C.  &  Y.  Ry.  Co.,  et  aL 
January  20 — 

9:30  a.  m.    P.  E.  McElfresh  vs.  Hocking  Valley  Railway  Company. 


INSURANCE  COMMISSIONER 


Ruling  of  the  Insurance  Commissioner  of  Ohio  in  the  Matter  of 
Banks,  OflFicials  or  Employees  Dealing  in  Insurance. 


It  has  frequently  come  to  this  department  in  the  form  of  com- 
plaints that  certain  financial  institutions,  banks,  trust  companies, 
and  building  and  loan  companies,  require  the  borrower  to  cancel  a 
policy  on  the  property  and  take  out  insurance  with  some  one  con- 
nected with  the  bank  or  the  building  and  loan  company.  This  ques- 
tion has  not  only  become  acute  in  this  state,  but  it  has  also  been 
before  the  commissioners  of  insurance  of  other  states,  and  they 
have  been  compelled  to  meet  the  question  and,  under  the  rebate 
law,  to  rule  upon  the  same. 

Section  9589-1  is  in  part  as  follows : 

"No  corporation,  association  or  jo-partnership  engaged  in 
the  state  of  Ohio  in  the  guaranty,  bonding,  surety,  or  insur- 
ance business  other  than  life  insurance,  nor  any  officer,  agent, 
solicitor,  employe  or  representative  thereof,  shall  pay,  allow 
or  give,  or  offer  to  pay,  allow  or  give,  directly  or  indirectly,  as 
inducement  to  insurance,  and  no  person  shall  knowingly  re- 
ceive as  an  inducement  to  insurance,  any  rebate  or  premium 
payable  on  the  policy,  nor  any  special  favor  or  advantage  in 
the  dividend,  or  other  benefits  to  accrue  thereon,  nor  any  paid 
employment  or  contract  for  services  of  any  kind  or  any  spe- 
cial advantage  in  the  date  of  the  policy,  or  the  date  of  the 
issue  thereof,  or  any  valuable  consideration  or  inducement 
whatsoever  not  plainly  specified  in  the  policy  or  contract  of 
insurance  or  agreement  of  indemnity." 

Section  9589-3  provides  for  the  penalty : 

"Every  corporation  which  shall  violate  any  of  the  pro- 
visions of  this  act,  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  one  hundred  dollars  and  not  exceeding 
five  hundred  dollars  to  be  recovered  by  action  in  the  name  of 
the  state,  and  every  officer,  agent  or  solicitor,  or  other  person 
who  shall  violate  any  of  the  provisions  of  this  act,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  less  than  one  hun- 
dred dollars  nor  exceeding  five  hundred  dollars.     *     *     *'* 

It  would  seem  that  an  agent  or  solicitor  of  an  insurance  com- 
pany who  is  connected  with  a  bank,  or  building  and  loan,  or  trust 
company,  who  should  insist  upon  the  borrower  taking  out  insur- 
ance with  him,  and  paying  him  the  premium,  as  an  inducement  or 
a  condition  to  the  bank,  building  and  loan,  or  trust  company  mak- 
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ing  the  loan,  would  be  violating  this  provision  of  the  law  for  the 
borrower  then  would  be  knowingly  receiving,  as  an  inducement,  a 
valuable  consideration  not  plainly  specified  in  the  policy  or  con- 
tract of  insurance,  and  the  solicitor  or  employee  of  the  bank  would 
be  allowing  or  giving,  or  offering  to  allow  or  give,  as  an  inducement 
to  insurance,  a  valuable  consideration  or  inducement,  which  would 
not  be  specified  in  the  policy  or  contract  of  insurance/ 

The  State  Commissioner  of  Insurance  of  Iowa  has  thus  made 
a  ruling  on  a  law  similar  to  the  law  of  our  state : 

"Rebating  as  defined  under  the  law  is  not  confined  to  the 
returning  of  money,  but  includes  the  extension  of  any  unusual 
favor  advantageous  to  the  assured.  Under  this  interpretation 
it  is  held  that  any  condition  requiring  the  placing  of  the  insur- 
ance through  any  particular  agency,  or  in  any  particular  com- 
pany as  a  condition  to  the  placing  of  loan,  is  in  violation  of 
the  law." 

The  commissioner  of  Missouri  has  made  the  following  order 

respecting  this  practice : 

''Hereafter,  no  loan  company,  building  and  loan  associa- 
tion, bank,  trust  company  or  individual  shall  require  as  a  con- 
dition precedent  to  obtaining  a  loan  that  the  borrower  shall 
cancel  insurance  he  is  then  carrying  and  take  out  new  insur- 
ance with  the  lenders  or  with  an  agency  with  which  the  lender 
has  connection." 

It  is  manifest  from  the  insurance  laws  of  the  state  that  it  was 
not  the  purpose  of  the  legislature  to  allow  a  banking  institution 
to  engage  in  the  business  of  writing  fire  insurance,  nor  of  aiding 
therein  directly  or  indirectly.  The  business  of  insurance  is  to  be 
conducted  by  companies  duly  authorized  and  admitted  to  do  busi- 
ness in  the  state.  Their  powers  are  expressed  in  their  charters 
and  in  the  laws  under  which  they  are  organized  and  admitted. 

An  officer  or  employee  of  a  bank,  building  and  loan  or  trust 
company  who  is  a  licensed  agent  of  an  insurance  company,  while 
authorized  to  write  business  and  receiving  a  commission  therefor 
—the  bank  that  employs  such  agent,  in  my  judgment,  has  no  right 
to  require  a  borrower  to  either  cancel  his  insurance  already  placed, 
or  to  require  him  to  take  out  insurance  in  companies  represented 
by  such  bank  official  or  employee,  and  if  the  information  is  brought 
to  the  attention  of  the  superintendent  of  insurance  that  such  a 
practice  is  carried  on  by  any  bank,  building  and  loan,  or  trust  com- 
pany, I  shall  refuse  to  license  any  officer,  clerk  or  employee  of  such 
banldng  institution  to  represent  any  fire  insurance  company  li- 
censed to  do  business  in  this  state. 


ATTORNEY  GENERAL 


Section  1261-73,  General  Code,  Bars  Ptosecution  For  All  Violaticms 
of  State  Laws  or  Ordinances  Reg^ulating  the  TraflFic  in  Intoxicat- 
ing Liquors  Which  Are  Committed  Prior  to  the  Service  of  a  War- 
rant of  Arrest  in  a  Prosecution  for  a  Violation  of  Said  Law, 
Which  Results  in  a  Conviction. 


No.  1117— -(Opinion  Dated  December  23,  1915.) 

Hon.  Chas.  T.  Stahl,  Prosecuting  Attorney,  Wauseon,  Ohio. 

Dear  Sir:  I  have  your  letter  of  December  18,  1915,  submit- 
ting the  following  statement  and  inquiry: 

"During  the  October  term  of  the  Fulton  county  court  of 
common  pleas  the  grand  jury  returned  two  indictments  for 
selling  and  furnishing  intoxicating  liquors  to  a  minor,  each  in- 
dictment being  for  a  different  minor,  but  indicting  the  same 
person  for  selling  and  furnishing. 

"We  went  to  trial  and  found  the  person  guilty  as  charged, 
and  now  the  other  indictment  will  be  up  for  trial  in  the  near 
future. 

"Under  Section  58  of  the  Ohio  Liquor  License  Code,  we 
•  find : 

"  'If  at  the  time  of  conviction  for  any  offense  under  the 
laws  or  ordinances  regulating  the  traffic  in  intoxicating  liquors 
the  fact  shall  be  that  an  offense  has  been  committed  under  said 
laws  or  ordinances  by  the  licensee  prior  to  the  time  of  the 
service  of  the  warrant  of  arrest,  prosecution  upon  said  other 
offenses  shall  be  barred.' 

"It  is  my  opinion  that  under  the  above  section  we  have  no 
right  to  try  the  defendant  on  this  indictment,  as  each  charge 
against  him  was  committed  at  the  same  time. 

"I  ask  that  you  give  me  your  opinion  on  the  said  section." 

It  is  apparent  from  a  consideration  of  the  section  quoted  that 
its  purpose  is  to  prevent  a  prosecution  of  any  offense  against  the 
liquor  laws  committed  prior  to  the  time  of  the  service  of  the  war- 
rant of  arrest  in  a  case  wherein  the  accused  is  convicted.  This 
conclusion  is  inevitable  when  the  phrase  "service  of  the  warrant 
of  arrest"  is  interpreted  as  applying  and  referring  to  the  case  in 
which  the  accused  is  convicted.  It  may  be  said  that  this  seems 
to  be  the  only  possible  construction  that  may  be  given  to  this  lan- 
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guage  and  make  it  harmonize  with  the  remainder  of  the  section  and 
make  the  whole  section  intelligible. 

It  is  suggested  that  this  law  was  enacted  with  a  view  of  mi- 
tifi:ating,  to  some  extent,  the  application  of  the  constitutional  pro- 
vision found  in  Section  9  of  Article  XV  of  the  constitution,  which 
requires  the  revocation  of  a  license  after  two  convictions  for  vio- 
lation of  liquor  laws  and  thereafter  disqualifies  the  licensee  from' 
receiving  a  license.  Regardless,  however,  of  the  considerations 
which  moved  the  legislature  to  enact  this  law,  I  agree  with  your 
conclusion  that,  under  the  facts  of  the  case  presented  in  your  in- 
quiry, a  further  prosecution  upon  the  remaining  indictment,  which 
is  for  an  offense  committed  prior  to  the  service  of  the  warrant  in 
the  case  in  which  you  secured  a  conviction,  is  barred  by  the  statute 
in  question. 

I  therefore  advise,  in  conclusion,  that  said  Section  58,  being 
Section  1261-73  G.  C,  bars  prosecution  for  all  violations  of  any 
state  law  or  ordinance  regulating  the  traffic  in  intoxicating  liquors 
which  are  committed  prior  to  the  service  of  a  warrant  of  arrest 
in  a  prosecution  for  a  violation  of  said  laws  which  results  in  a 
conviction. 

The  Provisioiis  of  Section  2980-1,  General  Code  (106  O.  L.,  14) 
Granting  Authority  to  Common  Pleas  Courts  to  Increase  Allow- 
ance for  Clerk  Hire  for  a  County  OflFice  are  Discretionary  and 
not  Mandatory. 


No.  lllZ—COpinion  Dated  December  20,  1915.) 

Hon.  A.  C.  McDougal,  Prosecuting  Attorney,  Woodsfield,  Ohio. 

Dear  Sir:     I  have  your  letter  under  date  of  December  10, 1915, 
which  is  in  part  as  follows : 

"The  tax  commission  of  Ohio,  as  I  am  informed,  has  com- 
municated with  our  county  auditor  with  reference  to  the  em-, 
ployment  of  extra  help  in  his  office  made  necessary  by  the 
repeal  of  the  Wames  Law  which  repeal  as  I  understand  it 
requires  the  work  now  being  performed  by  the  district  assessor 
in  each  county  to  be  performed  by  the  county  auditor  on  and 
after  January  1,  1916,  and  without  making  any  provision  for 
the  payment  of  any  extra  compensation  to  the  auditor,  deputy 
or  clerk  for  the  performance  of  such  extra  labor. 

"I  am  infonned  that  the  tax  commission  of  Ohio  has  cited 
the  auditor  of  our  county  to  Section  2980-1  G.  C.  as  amended, 
approved  March  1,  1915,  Vol.  105-6  0.  L.,  pages  14,  15,  as  au- 
thority for  obtaining  such  extra  compensation. 

"The  county  auditor  and  several  of  the  county  officials 
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have  been  allowed  by  the  county  commissioners  the  limit  or 
maximum  prescribed  by  the  above  section  of  the  General  Code 
measured  by  the  percentum  limitations  as  provided  therein. 
Said  auditor  and  other  county  officials  have  filed  their  appli- 
cations with  the  judge  of  the  Court  of  Common  Pleas  of  this 
county  asking  for  an  additional  allowance  to  carry  on  the  busi- 
ness of  their  respective  offices  as  provided  n  said  section  of 
the  code. 

"The  applications  for  extra  allowances  in  this  county  have 
been  approved  by  the  county  commissioners  as  provided  by  said 
section  of  the  code. 

"The  above  cited  section  of  the  code  provides  for  a  hearing 
upon  said  applications,  and  if  upon  hearing  the  same  said  judge 
shall  find  that  such  necessity  exists,  he  may  allow  such  surn 
of  money  as  he  deems  necessary  to  pay  the  salary  of  such 
deputy,  etc. 

"The  common  pleas  judge  of  this  county  frankly  informs 
me  that  unless  compelled  to  do  so  he  will  refuse  to  make  extra 
allowances  to  said  officials. 

"Is  the  above  provision  of  the  code  prescribing  the  duties 
of  said  judge  mandatory  or  discretionary?  In  other  words, 
would  mandamus  lie  to  compel  him  to  make  such  allowances  ? 
Or  could  he  refuse  to  make  the  same  in  the  exercise  of  his 
discretion  V 

Section  2980  G.  C.  provides  that : 

"On  the  twentieth  of  each  November  such  officer  (the  pro- 
bate judge,  auditor,  treasurer,  clerk  of  courts,  sheriff  or  re- 
corder of  the  county)  shall  prepare  and  file  with  the  county 
commissioners  a  detailed  statement  of  the  probable  amount 
necessary  to  be  expended  for  deputies,  assistants,  bookkeepers, 
clerks  and  other  employes,  except  court  constables,  of  their 
respective  offices,  showing  in  detail  the  requirements  of  their 
offices  for  the  year  beginning  January  1  next  thereafter  with 
the  sworn  statement  of  the  amount  expended  by  them  for  such 
assistants  for  the  preceding  year.  Not  later  than  five  days 
after  the  filing  of  such  statement,  the  county  commissioners 
shall  fix  an  aggregate  sum  to  be  expended  for  such  period  for 
the  compensation  of  such  deputies,  assistants,  bookkeepers, 
clerks  or  other  employes  of  such  officer,  except  court  constables, 
which  sum  shall  be  reasonable  and  proper,  and  shall  enter  such 
finding  upon  their  journal." 

Section  2980-1  G.  C  as  amended  in  106  0.  L.,  14,  provides  that : 

"The  aggregate  sum  so  fixed  by  the  county  commissioners 
to  be  expended  in  any  year  for  the  compensation  of  such  depu- 
ties, assistants,  bookkeepers,  clerks  or  other  employes,  except 
court  constables,  shall  not  exceed  for  any  county  auditor's 
office,  county  treasurer's  office,  probate  judge's  office,  county 
recorder's  office,  sheriff's  office,  or  office  of  the  clerk  of  the 


Attorney  General  451 

courts,  an  aggregate  amount  to  be  ascertained  by  computing 
thirty  per  cent  on  the  first  two  thousand  dollars  or  fraction^d 
part  thereof,  forty  per  cent  on  the  next  eight  thousand  dollars 
or  fractional  part  thereof  and  eighty-five  per  cent  on  all  over 
ten  thousand  dollars,  of  the  fees,  costs,  percentages,  penalties, 
allowances  and  other  prerequisites  for  the  use  of  the  county 
in  any  such  office  for  official  services  during  the  year  ending 
September  30  next  preecding  the  time  of  fixing  such  aggregate 
simi." 

Said  section  further  provides  that: 

"If  at  any  time  any  one  of  such  officers  require  additional 
allowance  in  order  to  carry  on  the  business  of  his  office,  said 
officer  may  make  application  to  a  judge  of  the  Court  of  Com- 
mon Pleas,  of  the  county  wherein  such  officer  was  elected ;  and 
thereupon  such  judge  shall  hear  said  application  and  if,  upoi 
hearing  the  same  said  judge  shall  find  that  such  necessity 
exists,  he  may  allow  such  a  sum  of  money  as  he  deems  nec- 
essary to  pay  the  salary  of  such  deputy,  deputies,  assistants, 
bookkeepers,  clerks  or  other  employes  as  may  be  required, 
and  thereupon  the  board  of  county  commissioners  shall  transfer 
from  the  general  county  fund,  to  such  officers'  fee  fund,  such 
sum  of  money  as  may  be  necessary  to  pay  said  salary  or 
salaries. 

"Notice  in  writing  of  such  application  and  the  time  fixed 
by  such  judge  for  the  hearing  thereof  shall  be  served  by  the 
applicant,  five  days  before  said  hearing  uoon  the  board  of 
county  commissioners  of  such  county.  And  said  board  shall 
file  in  said  proceeding  their  approval  or  disaoproval  of  the  al- 
lowance asked  for  and  shall  have  the  n'eht  to  anpear  ^t  such 
hearing  and  be  heard  thereon ;  and  evidence  may  be  offered." 

It  seems  clear  to  my  mind,  that,  in  view  of  the  provision  of 
said  statute  that  if  upon  hearing  the  application  the  judge  shall 
find  "that  such  necessity  exists,"  he  may  allow  such  a  sum  of 
money  "as  he  deems  necessary"  to  pay  the  salary  of  such  deputies, 
assistants,  bookkeepers  or  other  employes  as  may  be  required,  the 
judge  of  the  court  of  common  pleas,  to  whom  said  application  is 
made,  is  vested  with  the  discretion  to  determine  in  view  of  all  the 
facts  and  circumstances  of  each  particular  case  whether  the  addi- 
tional amount  applied  for,  or  any  part  of  said  amount,  shall  be 
allowed. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question  that 
an  action  in  mandamus  will  not  lie  to  compel  the  court  of  common 
pleas  of  your  county  to  make  the  additional  allowances  for  which 
applications  have  been  made  by  the  county  officials  referred  to  in 
your  inquiry. 
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Prior  to  the  enactment  of  the  Wames  Law  all  of  this  clerical 
work  was  done  in  the  office  of  the  county  auditor.  After  the  en- 
actment of  said  law  few,  if  any,  auditors  in  the  state  reduced  their 
force  in  the  slightest,  claiming  that  all  of  their  force  was  required 
at  certain  times  of  the  year  and  that  as  to  the  work  taken  away 
from  them  and  given  over  to  the  Wames  Law  assessors,  that  had 
always  been  done  between  rush  seasons  by  their  regular  force. 
Perhaps  this  is  what  was  in  the  mind  of  your  common  pleas  judge 
when  he  stated  to  you  that  no  increase  would  be  granted. 

Ordinarily  and  without  peculiar  circumstances  in  a  particular 
case  I  see  no  reason  for  increasing  the  clerical  force  in  the  auditor's 
office,  especially  w  hen  such  force  was  not  reduced  at  the  time  the 
said  Wames  Law  became  effective. 

A  Mother,  Who  With  Her  Husband  Resided  in  Ohio  for  Two  Years, 
Then  Moved  Out  of  the  State,  Remaining  for  One  Year  When  the 
Husband  Died,  is  Eligible  to  File  an  Application  for  a  Mothers' 
Pension,  Where  She  Moves  Back  to  Ohio  and  is  a  Resident  of  a 
County  in  This  State  for  Five  Months.— (Sections  1683  and  1683- 
2,  General  Code.) 


No.  lOSa— (Opinion  Dated  December  13,  1915.) 

Honorable  George  M.  Hoke,  Probate  Judge,  Seneca  County,  Tiffin, 

Ohio. 

Dear  Sir:  Permit  me  to  acknowledge  receipt  of  your  letter 
asking  for  an  opinion  on  the  Mothers'  Pension  Law,  which  letter 
is  as  follows : 

"The  following  are  the  facts  in  reference  to  the  residence 
of  a  mother  who  is  poor,  the  mother  of  several  children  of 
school  age  not  entitled  to  an  age  and  schooling  certificate,  and 
whose  husband  is  dead. 

"She  always  resided  in  this  county  until  about  two  and  a 
half  years  ago.  She  and  her  husband  and  family  then  moved 
to  another  county  in  this  state  where  they  resided  for  about 
one  year.  They  then  moved  to  Michigan  where  they  resided 
for  a  little  more  than  a  year  when  her  husband  died.  She  and 
the  children  then  moved  back  to  this  county  where  they  could 
get  help  from  her  relatives.  They  have  been  back  here  about 
five  months.  Is  this  woman  entitled  to  receive  partial  support 
under  the  so-called  Mothers'  Pension  Law  ?  If  not  now,  when 
will  she  be  entitled  to  the  same  ? 

"Of  course  she  lost  her  residence  in  Ohio  when  they  re- 
moved from  the  state  in  good  faith  and  became  a  resident  of 
Michigan.  The  statute,  however,  does  not  seem  to  require  a 
continuous  residence  in  this  state  or  in  any  county  of  this 
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state  for  the  two  years  previous  to  the  time  of  making  and 
receiving  the  allowance.  It  seems  to  satisfy  the*  statute  if 
the  mother  has  resided  continuously  for  two  years  in  any 
county  of  this  state  at  some  time  before  the  allowance  is  made. 
So  it  has  been  held  by  a  former  attorney  general.  It  has  also 
been  held  that  the  statute  should  be  liberally  construed.  It  is 
true  that  a  person  coming  to  Ohio  from  another  state  who  has 
never  resided  in  Ohio  would  be  compelled  to  reside  in  Ohio  for 
two  years  in  some  one  county  before  being  entitled  to  the  bene- 
fits of  the  law.  But  this  case  is  different,  as  the  two  years 
residence  in  a  county  in  Ohio  has  been  complied  with. 

"I  have  my  own  notion  about  this  case,  but  I  would  like  to 
have  an  official  opinion  from  you,  and  if  possible,  please  let  me 
have  it  before  January  11,  when  the  association  of  probate 
judges  holds  its  next  meeting." 

In  your  letter  you  make  reference  to  an  opinion  of  my  pre- 
decessor to  be  found  on  page  921  of  the  first  volume  of  the  report 
of  the  attorney  general  for  the  year  1914.  In  the  opinion  referred 
to  the  question  considered  was  similar  to  the  one  presented,  al- 
though in  that  case  the  residence  of  the  applicant  for  two  years 
preceding  the  award  of  the  mothers'  pension  was  entirely  within 
the  state,  but  in  a  separate  county;  whereas,  in  the  case  under 
consideration  the  mother  and  the  dependents  have  been  residing 
in  a  sister  state  for  a  portion  of  the  two  years  immediately  preced- 
ing the  application. 

Section  1683-2  of  the  General  Code  (103  O.  L.,  877)  is  as 

follows : 

"For  the  partial  support  of  women  whose  husbands  are 
dead,  or  become  permanently  disabled  for  work  by  reasons  of 
mental  or  physical  infirmity,  or  whose  husbands  are  prisoners 
or  whose  husbands  have  deserted,  and  such  desertion  has  con- 
tinued for  a  period  of  three  years,  when  such  women  are  poor, 
and  are  mothers  of  children  not  entitled  to  receive  an  age  and 
schooling  certificate,  and  such  mothers  and  children  have  been 
legal  residents  in  any  county  of  the  state  for  two  years,  the 
juvenile  court  may  make  an  allowance  to  each  of  such  women, 
as  follows:  Not  to  exceed  fifteen  dollars  a  month,  when  she 
has  but  one  child  not  entitled  to  an  age  and  schooling  certifi- 
cate, and  if  she  has  more  than  one  child  not  entitled  to  an  age 
and  schooling  certificate,  it  shall  not  exceed  fifteen  dollars  a 
month  for  the  first  child  and  seven  dollars  a  month  for  each 
of  the  other  children  not  entitled  to  an  age  and  schooling  cer- 
tificate. The  prder  making  such  allowance  shall  not  be  effect- 
ive for  a  longer  period  than  six  months,  but  upon  the  expiration 
of  such  period,  said  court  may  from  time  to  time  extend  such 
allowance  for  a  period  of  six  months,  or  less.  Such  homes 
shall  be  visited  from  time  to  time  by  a  probation  officer,  agent 
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of  an  associated  charities  organization,  a  humane  society,  or 
such  other  agents  as  the  court  may  direct,  provided  that  the 
person  who  actually  makes  such  visits  shaJl  be  thoroughly 
trained  in  charitable  relief  work,  and  the  report  or  reports  of 
such  visiting  agent  shall  be  considered  by  the  court  in  making 
such  order." 

The  Mothers'  Pension  Act  has  been  made  a  part  of  the  Ju- 
venile Court  Act;  Section  1683  of  the  General  Code  is  also  a  part 
of  the  Juvenile  Court  Act  and  provides  for  a  liberal  construction  of 
the  Mothers'  Pension  Law  to  the  end  that  proper  guardianship  may 
be  provided  for  the  child  in  order  that  it  may  be  educated  and  cared 
for  as  far  as  practicable. 

There  is  no  express  provision  of  law  to  the  effect  that  two 
years'  residence  in  a  county  of  the  state  must  be  continuous  or 
immediately  preceding  the  application  for  an  award  under  the 
Mothers'  Pension  Act.  In  the  case  presented,  the  widow  and  chil- 
dren of  the  deceased  husband  had  lived  in  Seneca  county  for  the 
greater  portion  of  their  lives  until  several  years  ago,  of  course 
Qovering  a  period  much  longer  than  the  two  years  residence  pro- 
vided for  in  the  statute.  For  some  reason  or  other  they  moved  to 
Michigan  and  after  the  death  of  the  father  they  returned  to  Seneca 
county,  Ohio,  where  they  are  now  residing,  and  to  all  intents  and 
purposes  are  residents  of  the  county. 

In  view  of  the  provisions  of  Section  1683-2  of  the  General 
Code,  supra,  coupled  with  the  provisions  of  Section  1683  of  the 

General  Code,  referred  to  above,  it  is  my  opinion  that  under  the 
facts  presented  in  this  particular  case,  the  mother  referred  to  is 
eligible  to  file  an  application  for  an  award  of  a  mother's  pension, 
subject  to  the  determination  of  questions  of  law  and  fact  to  be 
passed  upon  by  the  juvenile  court  judge,  and  if  an  award  should 
be  made  such  action  would  not  be  an  abuse  of  the  discretion  con- 
ferred upon  the  court. 

An  Appointee  to  Fill  a  Vacancy  in  the  Office  of  Justice  of  the  Peace 
Holds  Only  UntU  the  Next  Regular  Election  Held  in  Odd  Num- 
bered Years,  When  a  Successor  is  to  be  Elected. 


No.  1066  (Opinion  Dated  December  3,  1915.) 

Hon.  Forrest  G.  Long,  Prosecuting  Attorney,  Bellefontaine,  Ohio. 
Dear  Sir: — I  have  your  letter  of  November  26,  1915,  as  fol- 
lows: 

"A  question  has  arisen  in  Logan  county,  Ohio,  concerning 
the  term  of  justice  of  the  peace,  in  which  several  attorneys 
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have  taken  a  position  adversely  to  the  position  I  hold  with 
reference  to  this  question  and  the  seriousness  with  which  they 
have  broug^ht  the  matter  to  bear  upon  me  causes  me  to  seek 
an  opinion  from  you  on  the  subject. 

"At  the  general  election  in  1913,  John  W.  Bergschicker 
was  elected  and  qualified  as  a  justice  of  the  peace  in  and  for 
Lake  township,  Logan  county,  Ohio,  and  died  on  or  about  the 
first  day  of  May,  1915,  when  one  Henry  C.  Hayes  was  duly 
appointed  to  fill  the  vacancy.  Said  Hayes  filed  his  petition 
according  to  law  and  was  a  candidate  for  election  to  said  office 
at  the  general  election  just  passed,  but  was  defeated.  His  at- 
torneys now  contend  that  1915  was  not  the  time  for  the  elec- 
tion of  a  justice  of  the  peace,  and  that  no  man  could  be  elected 
to  succeed  him  earlier  than  1917.  Holding  that  the  only  years 
for  the  election  of  justice  of  the  peace  was  1913-17-21,  etc. 

"The  law  which  seems  to  take  care  of  the  question  is  found 
in  Article  4  Section  9  and  Section  1  of  Article  4  of  the  con- 
stitution (said  Section  9  of  Article  4  being  without  effect  since 
Section  1  of  Article  4  was  adopted).  Section  1711-1  of  the 
General  Code  or  103  Ohio  Laws,  page  214,  and  chapter  2  of  the 
General  Code. 

"I  feel  certain  that  your  opinion  will  settle  this  question 
without  any  court  proceedings  and  therefore  I  should  be  very 
much  pleased  to  hear  from  you." 

In  answering  your  foregoing  inquiry  it  is  necessary  first  to 
call  your  attention  to  the  constitutional  provision  found  in  Sec- 
tion 1  of  Article  XVII.    Said  section  provides: 

"Elections  for  state  and  county  officers  shall  be  held  on 
the  first  Tuesday  after  the  first  Monday  in  November  in  the 
even  numbered  years;  and  all  elections  for  all  other  elective 
officers  shall  be  held  on  the  first  Tuesday  after  the  first  Mon- 
day in  November  in  the  odd  numbered  years." 

The  General  Assembly  has  provided  in  Section  1713  of  the 

General  Code  that: 

"All  justices  of  the  peace  shall  be  elected  for  a  term  of 
four  years.*' 


Coming  now  to  consider  the  law  under  which  the  party  in 
question  was  appointed,  it  is  found  in  Sections  1714  and  1715  of 
the  General  Code,  which  provides  as  follows : 

Section  1714.  "If  a  vacancy  occurs  in  the  office  of  justice 
of  the  peace  by  death,  removal,  absence  for  six  months,  resig- 
nation, refusal  to  serve,  or  otherwise,  the  trustees  within  ten 
days  from  receiving  notice  thereof,  by  a  majority  vote,  shall 
appoint  a  qualified  resident  of  the  township  to  fill  such  va- 
cancy, who  shall  serve  until  the  next  regular  election  for 
justice  of  the  peace,  and  until  his  successor  is  elected  and 
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qualified.    The  trustees  shall  notify  the  clerk  of  the  courts  of 
such  vacancy  and  the  date  when  it  occurred." 

Section  1715.  "At  the  next  regrular  election  for  such 
office,  a  justice  of  the  peace  shall  be  elected  in  the  manner  pro- 
vided by  law,  for  the  term  of  four  years  commencing  on  the 
first  day  of  January  next  following  his  election." 

While  the  provisions  of  the  foregoing  sections  may  be  sus- 
ceptible of  different  constructions,  yet  when  those  provisions  are 
considered  in  connection  with  the  constitutional  provision  here- 
inbefore noted,  it  is  apparent  that  an  appointment  to  fill  a  vacancy 
in  the  office  of  justice  of  the  peace  may  only  be  made  to  continue 
until  the  next  regular  election  for  justice  of  the  peace,  which 
would  be  on  the  first  Tuesday  after  the  first  Monday  in  November 
in  the  odd  numbered  year  next  following  such  appointment.  If 
this  were  not  the  purpose  and  intent  of  the  provisions  of  Section 
1714,  that  such  appointee  shall  serve  until  the  next  regular  elec- 
tion for  justice  of  the  peace,  it  would  be  wholly  unnecessary  to 
provide,  as  is  done  in  the  succeeding  section,  1715,  that  the  suc- 
cessor of  said  appointee  shall  be  elected  for  the  full  term  of  four 
years.  In  other  words,  if  there  were  no  part  of  an  unexpired  term 
for  which  it  might  be  claimed  such  successor  was  elected,  this  pro- 
vision would  be  unnecessary  as  such  successor,  being  elected  at 
the  end  of  a  completed  full  term  of  four  years,  would  necessarily 
serve  a  full  succeeding  term  of  four  years  without  such  special 
provision  in  Section  1715. 

I  am  of  the  opinion,  therefore,  that  a  successor  to  said  ap- 
pointee named  in  your  letter  was  properly  elected  at  the  Novem- 
ber election  of  this  year  and  that  upon  the  qualification  of  such 
person  so  elected  the  term  of  said  appointee  will  end.  This  con- 
clusion is  in  harmony  with  an  opinion  of  my  predecessor  reported 
in  the  Attorney  General's  Reports  for  the  years  1911-1912,  at 
page  1689. 

The  contention  that  an  election  for  justice  of  the  peace  may 
only  be  held  in  the  year  1913  and  every  four  years  thereafter 
doubtless  arises  from  the  claim  that  by  the  repeal  of  Section  9  of 
Article  IV  of  the  constitution  said  office  was  abolished  and  when 
thereafter  it  was  re-created  and  re-established  by  the  enactment 
of  Section  1711-1  G.  C.  (103  O.  L.  214)  the  first  elections  there- 
under were  held  in  1913.  The  answer  to  this  contention  is  found 
in  the  case  of  State  ex  i*el  v.  Redding,  87  O.  S.  388,  wherein  it  is 
held: 

"A  iustice  of  the  peace  holdincr  office  January  1.  1913.  is 
entitled  to  serve  as  such  official  until  the  expiration  of  the  term 
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of  office  to  which  he  has  been  elected  and  the  adoption  of  the 
amendment  to  the  constitution  September  3,  1912,  do  not  de- 
prive him  of  that  right." 

This  case  has  the  effect  of  continuing  in  office  all  justices  of 
the  peace  elected  in  1911  until  January  1,  1916,  and  also  made 
necessary  the  election  on  November  2,  1915,  of  their  successors. 


SUPREME  COURT 


Myers,  Treas.,  et  al.  vs.*  The  Benjamin  Rose  Institute. 

(Vol.  92,  0.  S.  Rep.) 
Taxation — Institutions  of  Purdy  Public  Charity — ^Personal  Prop- 
erty Exempt,  When — Income  From  Endowment 
5353,  General  Code— Section  2,  Article  XII,  Constitution. 


Section  6353,  General  Code,  when  enacted  and  when  this  suit  was  brought,  was 
within  the  authority  granted  to  the  general  assembly  bv  Section  2,  Article 
XII  of  the  Constitution,  as  then  in  force,  and  exempted  from  taxation  the 


personal  property  of  institutions  of  purely  public  charity,  including  en- 
dowment funds  which  belong  exclusively  to  them  and  which,  with  the  in- 
come arising  therefrom,  are  devoted  solely  to  their  support 

(No.  13883— Decided  June  4,  1915.) 

.  Error  to  the  court  of  appeals  of  Cuyahoga  county. 

This  proceeding  in  error  is  brought  by  the  treasurer  and  aud- 
itor of  Cuyahoga  county  to  reverse  the  judgment  of  the  court  of 
appeals  of  that  county  in  so  far  as  it  relieved  from  taxation  per- 
sonal property  held  by  The  Citizens  Savings  &  Trust  Company,  as 
trustee,  for  certain  charitable  uses  set  forth  in  the  original  petition. 

The  Benjamin  Rose  Institute,  a  corporate  body  other  than  for 
profit,  brought  its  suit  in  June,  1910,  to  enjoin  the  collection  of 
taxes  which  had  been  levied  on  certain  real  estate  held  by  said 
trustee  for  its  benefit,  and  by  an  amendment  to  the  petition  filed 
in  July,  1911,  the  plaintiff  set  forth  that  the  auditor  of  the  county 
had  illegally  and  unlawfully  placed  on  the  tax  duplicate,  for  the 
year  1910,  personal  property  in  the  aggregate  sum  of  $25,970,  be- 
longing to  said  trust  fund  and  held  by  The  Citizens  Savings  &  Trust 
Company,  as  trustee,  for  the  charitable  uses  set  forth  in  the  origr- 
inal  petition,  and  that  the  treasurer  "intends  and  threatens  to 
collect  said  sum  unlawfully  demanded  as  aforesaid  and  threatens 
to  illegally  seize  or  distrain  said  property  and  to  impose  penalties" 
against  said  trustee.  The  original  petition  set  forth  that  plaintiff 
was  created  and  organized  in  pursuance  of  the  provisions  of  the 
will  of  Benjamin  Rose  and  for  the  purposes  therein  named. 

There  was  set  out  in  the  petition  copies  of  the  provisions  of 
the  will  with  reference  to  the  creation  of  the  trust,  whose  purpose 
was  stated  in  the  fourth  item  to  be :  "It  is  my  purpose  to  provide 
relief  and  maintenance  so  far  as  I  am  able  for  respectable  and  de- 
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serving,  needy,  aged  people,  as  far  as  practicable,  and  niostly  of 
the  Anglo-Saxon  race,  and  to  supply  temporary  relief  and  aid  to 
needy,  crippled  children  or  youth.** 

The  plan  for  the  creation  and  management  of  the  trust  is 
fully  set  forth  in  the  will.  The  property  in  question  was  devised 
to  The  Citizens  Savings  &  Trust  Company,  as  trustee,  which  was 
charged  with  the  duty  of  holding  and  managing  the  same  and  pay- 
ing over  the  net  income  to  the  institution. 

It  is  alleged  in  the  petition  that  no  part  of  the  property  or  in- 
come thereof  has  been  diverted  to  private  use  or  profit,  but  that 
the  property  and  the  funds  arising  therefrom  have  been  used  ex- 
clusively in  maintaining  and  prosecuting  the  charities  provided  for 
in  the  will. 

By  the  amendment  to  the  petition  it  is  alleged  that  the  sum 
referred  to  is  held  by  the  trust  company,  as  such  trustee,  for  the 
charitable  uses  set  forth  in  the  original  petition.  The  auditor  and 
treasurer  of  the  county  demurred  to  the  petition  and  to  the  amend- 
ment thereto,  on  the  ground  that  they  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them.  The  court  of  com- 
mon pleas  sustained  the  demurrer.  On  appeal  to  the  court  of  ap- 
peals that  court  sustained  the  demurrer  to  the  original  petition 
and  overruled  it  as  to  the  amendment.  The  treasurer  and  auditor 
filed  this  proceeding  to  reverse  the  judgment  of  the  court  of  ap- 
peals, in  so  far  as  it  overruled  the  demurrer  as  to  the  amended  pe- 
tition. Therefore,  by  this  proceeding,  No.  1388,  there  is  presented 
only  the  question  whether  the  personal  property  or  endowment 
fund  held  by  the  trust  company  as  trustee,  is  subject  to  taxation. 

Mr.  Cyrus  Locher  and  Mr.  John  A.  Cline,  prosecuting  attor- 
neys, and  Mr.  Frederick  W.  Green  and  Mr.  Walter  D.  Meals,  assist- 
ant prosecuting  attorneys  for  plaintiff  in  error. 

Mr.  N.  O.  Mather;  Messrs.  Squire,  Sanders  &  Dempsey;  Mr. 
W.  L.  Fleming,  Mr.  W.  C.  Boyle  and  Mr.  Thomas  M.  Kirby,  for  de- 
fendants in  error. 

Mr.  William  E.  Cushing;  Mr.  John  H.  Clarke;  Mr.  Frederick 
A.  Henry ;  Mr.  Duane  H.  Tilden ;  Mr.  Talf ourd  P.  Linn ;  Mr.  Lemuel 
D.  Lilly ;  Mr.  Frank  P.  Taggart ;  Mr.  Edgar  M.  Johnson ;  Mr.  Denis 
F.  Cash;  Mr.  Jackson  W.  Sparrow;  Mr.  Edwards  Ritchie  and  Mr, 
John  L.  Stettinius,  of  counsel  for  the  outside  institutions. 

Johnson,  J.  As  shown  in  the  statement,  this  proceeding  in 
error  relates  only  to  the  validity  of  the  taxes  sought  to  be  collected 
as  against  the  endowment  fund  held  by  the  trustee. 
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The  question  involves  a  consideration  of  the  power  granted  by 
the  constitution  to  the  legislature,  with  reference  to  the  taxation  of 
the  property  of  institutions  of  purely  public  charity,  as  well  as  of 
the  legislation  enacted  pursuant  to  that  grant. 

This  proceeding  was  brought  before  the  amendment  in  Sep- 
tember, 1912,  to  Section  2  of  Article  XII  of  the  Constitution.  Per- 
tinent parts  of  the  section,  as  then  in  force,  are:  "Laws  shall  be 
passed,  taxing  by  uniform  rule,  all  moneys,  credits,  investments  in 
bonds,  stocks,  joint  stock  companies,  or  otherwise ;  and  also  all  real 
and  personal  property  according  to  its  true  value  in  money,  ♦  *  ♦ 
but  burying  grounds,  public  school  houses,  houses  used  exclusively 
for  public  worship,  institutions  of  purely  public  charity,  •  ♦  ♦ 
may  by  general  laws,  be  exempt  from  taxation."  There  is  not  here 
involved,  and  we  are  not  called  upon  now  to  decide,  the  effect  of  the 
amendment  adopted  in  September,  1912,  to  that  section  of  the  con- 
stitution. That  amendment  changed  the  phrase  "institutions  of 
purely  public  charity"  and  substituted  for  it  the  phrase  "institu- 
tions used  exclusively  for  charitable  purposes." 

In  the  consideration  of  this  important  subject  we  are  im- 
pressed that  much  assistance  may  be  had  by  a  review  of  the  sta- 
tutes passed  pursuant  to  the  original  section  of  the  constitution  and 
of  the  decisions  of  this  court  contruing  them. 

In  the  first  place,  it  has  been  constantly  recognized  and  held 
by  this  court  that  the  phrase  "institution  of  purely  public  charity" 
is  a  broad  one,  and  that  the  term  may  be  applied  by  the  legislature 
to  the  organization  which  administers  the  charity  or  to  the  estab- 
lishment where  its  operations  are  carried  on. 

In  Gerke,  etc.,  v.  Purcell,  25  Ohio  St.,  242,  it  is  said:  "The 
property  that  may  be  exempted  from  taxation  depends  either  upon 
its  ownership,  or  the  use  to  which  it  is  applied,  or  upon  both."  And 
at  page  244 :  "The  term  'institution'  is  sometimes  used  as  descrip- 
tive of  the  establishment  or  place  where  the  business  or  operations 
of  a  society  or  association  is  carried  on ;  at  other  times  it  is  used 
to  designate  the  organized  body.  *  *  *  As  used  in  the  consti- 
tutional provision,  the  term  may  be  applied  by  legislation  in  either 


sense." 


In  Humphries,  Auditor,  v.  Little  Sisters  of  the  Poor,  29  Ohio 
St.,  201,  it  is  held  in  the  syllabus :  "A  corporation  created  for  the 
sole  purpose  of  affording  *an  asylum  for  destitute  men  and  women, 
and  the  incurable  sick  and  blind,  irrespective  of  their  nationality  or 
creed,'  is  an  institution  of  purely  public  charity,  within  the  mean- 
ing of  sec.  2,  art.  12,  of  the  constitution." 
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In  Cleveland  Library  Assn.,  v.  Pelton,  Treas.,  36  Ohio  St.,  253, 
the  court  declared :  "A  library  association,  incorporated  under  the 
laws  of  this  state,  whose  objects  and  purposes  are,  'The  diffusion 
of  useful  knowledge,  and  the  acquirement  of  the  arts  and  sciences, 
by  the  establishment  of  a  library  of  scientific  and  miscellaneous 
books  for  general  circulation,  and  a  reading-room,  lectures  and  cab- 
inets'; open  to  all  persons,  without  distinction,  upon  equal  terms 
and  the  income  and  revenues  of  which  are  devoted  exclusively  to 
such  objects  and  purposes,  is  'an  institution  of  purely  public 
charity,'  within  the  meaning  of  the  6th  clause  of  the  act  of  March 
21,  1864,  S.  &  S.,  761." 

In  Davis,  Auditor,  v.  Cincinnati  Camp  Meeting  Assn.,  57  Ohio 
St.,  257,  the  court  rested  its  decision,  upholding  the  exemptions 
claimed  in  that  case,  on  the  finding  that  the  ''association  is  such  an 
institution/'  I         ^l 

In  Little,  Treas.,  v.  U.  B.  Theological  Seminary,  72  Ohio  St., 
417,  the  court  declares  it  to  be  settled  that  an  institution,  such  as 
the  petition  alleges  the  seminary  to  be,  is  an  institution  of  purely 
public  charity,  within  the  meaning  of  this  section  of  the  constitu- 
tion, and  that  the  authority  conferred  upon  the  general  assembly  is 
to  exempt  such  institution  without  limit  or  qualification. 

An  examination  of  the  enactments  of  the  general  assembly, 
passed  pursuant  to  the  power  granted  by  the  section  of  the  con- 
stitution above  referred  to  as  adopted  in  1851,  likewise  discloses  a 
settled  policy  of  legislation. 

The  first  act  passed  on  the  subject,  after  the  adoption  of  the 
constitution  of  1851,  was  that  of  April  13,  1852  (50  O.  L.,  135). 
The  sixth  section  of  that  act  exempts:  ''All  buildings  belonging 
to  institutions  of  purely  public  charity,  together  with  the  land 
actually  occupied  by  such  institutions  not  leased  or  otherwise  used 
with  a  view  to  profit;  and  all  moneys  and  credits  appropriated 
solely  to  sustaining  and  belonging  exclusively  to  such  institutions." 
It  is  significant  that  the  first  legislature  that  met  after  the  con- 
stitution of  1851,  and  which  was  fresh  from  the  public  discussions 
concerning  it,  treated  the  term  "institution"  in  the  broad  sense 
above  referred  to.  This  language  was  retained  in  all  the  subse- 
quent legislation  until  the  revision  of  1880,  when,  without  change, 
it  became  part  of  Section  2732,  Revised  Statutes. 

On  May  21,  1894,  the  section  was  amended  so  as  to  exempt 
the  buildings  belonging  to  and  used  exclusively  for  armory  pur- 
XK)ses  by  lawfully  organized  military  organizations,  but  the  pro- 
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vision  as  to  institutions  of  purely  public  charity  remained  the 
same. 

On  May  9,  1908,  clause  six  of  Section.  2732  was  again  amended 
by  substituting,  as  the  second  word  in  the  clause,  the  word  "prop- 
erty" for  the  word  *T>uilSings/' 

The  decisions  of  this  court  have  likewise  been  in  harmony  in 
•  construing  the  provisions  of  the  statute  as  to  "land  actually  occu- 
pied by  such  institutions  not  leased  or  otherwise  used  with  a  view 
to  profit." 

In  Library  Assn.,  v.  Pelton,  supra,  it  was  held  that  where  such 
an  association  owned  a  lot  of  ground,  with  a  block  of  buildings 
thereon,  constructed  as  an  entirety,  and  the  buildings  had  a  base- 
ment and  three  stories  over  the  same,  each  divided  into  rooms 
adapted  to  its  use,  and  for  renting,  some  of  which,  on  each  floor, 
were  used  by  it  for  its  purposes;  some  were  rented  out,  and  the 
rents  received  applied  exclusively  to  keeping  the  property  in  good 
repair,  and  to  the  purposes  of  the  association,  and  some  were  va- 
cant, such  parts  of  the  building  and  appurtenances  as  were  rented, 
or  otherwise  used  with  a  view  to  profit,  were  not  exempt  from  tax- 
ation; and  the  fact  that  the  buildings  were  so  constructed  that 
the  parts  leased,  or  otherwise  used  with  a  view  to  profit,  could  not 
be  separated  from  the  residue  by  definite  lines,  was  no  obstacle  to 
a  valuation  of  such  parts  for  the  purposes  of  taxation,  having  due 
reference  to  the  taxable  value  of  the  entire  property. 

As  to  personalty,  it  seems  to  be  conceded  that  after  the  act  of 
1852,  and  until  this  proceeding,  no  claim  was  made  that  the  per- 
sonalty of  such  organizations  was  subject  to  taxation. 

In  Little  v.  Seminary,  72  Ohio  St.,  417,  supra,  it  is  held  in  the 
syllabus  that  "The  sixth  subdivision  of  section  2732,  Revised  Sta- 
tutes, is  within  the  authority  which  is  conferred  upon  the  general 
assembly  by  section  2  of  article  12  of  the  constitution.  It  exempts 
from  taxation  an  endowment  fund  of  a  college  which  belongs  ex- 
clusively to  it,  and  which  is  devoted  solely  to  deriving  an  income  for 
its  support." 

It  is  thus  shown,  by  the  history  of  the  legislative  treatment 
of  the  subject  and  by  the  adjudications  of  this  court,  that  for  a 
period  of  more  than  fifty  years  after  the  adoption  of  the  constitu- 
tion of  1851,  it  was  the  settled  law  of  the  state,  first,  that  land  and 
the  buildings  thereon  actually  occupied  by  institutions  of  purely 
public  charity  were  exempt  from  taxation;  second,  that  the  real 
estate  of  such  institutions,  which  was  leased  or  otherwise  used 
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with  a  view  to  profit,  was  not  exempt  from  taxation,  and,  third, 
that  the  moneys  and  credits  of  such  institutions,  including  their 
endowment  funds  which  were  devoted  solely  to  deriving  an  income 
for  the  support,  were  exempt.  This  was  the  situation  until  the 
adoption  of  the  General  Code,  which  was  in  effect  when  this  suit 
was  brought. 

The  codifying  commission,  pursuing  its  usual  course,  divided 
Section  2732,  Revised  Statutes,  which  had  consisted  of  ten  sub- 
divisions, into  twelve  separate  sections,  to-wit.:  Sections  5349  to 
5360  of  the  General  Code.  The  portions  pertinent  here  are  Sec- 
tions 5353  and  5354,  General  Code,  which  read :  ''Sec.  5353.  Lands, 
houses  and  other  buildings  belonging  to  a  county,  township,  city 
or  village,  used  exclusively  for  the  accommodation  or  support  of 
the  poor,  and  property  belonging  to  institutions  of  public  charity 
only,  shall  be  exempt  from  taxation.''  ''Sec.  5354.  Buildings  be- 
longing to  and  used  exclusively  for  armory  purposes  *  *  * 
and  the  land  owned  and  used  as  sites  for  the  armory  buildings  of 
such  military  organizations,  not  leased  or  otherwise  used  with  a 
view  to  profit,  and  moneys  and  credits  appropriated  solely  to  sus- 
tain, and  belonging  exclusively  to,  such  organizations,  shall  be 
exempt  from  taxation."  It  will  thus  be  seen  that  the  only  refer- 
ence to  institutions  of  purely  public  charity  is  included  in  Section 
5353,  viz.,  "and  property  belonging  to  institutions  of  public  charity 
only,  shall  be  exempt  from  taxation.*'  It  would  seem  to  be  clear 
that  this  language  is  sufficiently  broad  to  include  every  exemption 
which  had  theretofore  been  provided  in  favor  of  the  institutions 
referred  to,  and  that  the  word  "property,"  which  replaced  the  word 
"buildings,"  was  used  in  the  act  of  1908  with  the  intention  of 
broadening  rather  than  restricting  the  operation  of  the  statute, 
so  far  as  i)ersonal  property  is  concerned,  and  to  include  not  only 
moneys  and  credits  but  all  other  personal  property  of  such  institu- 
tion. This  would  of  course  be  equally  clear  as  to  the  provision  in 
the  General  Code.  Prior  to  the  act  of  1908,  the  only  reference  to 
personalty  was  as  to  "moneys  and  credits."  Therefore,  it  might 
well  have  been  doubted  whether  chattels,  such  as  live  stock,  etc., 
or  stock  in  foreign  corporations  which  belonged  to  the  institution 
by  bequest,  or  otherwise,  were  exempt.  By  changing  the  word 
"buildings"  to  the  word  "property"  that  doubt  was  removed.  The 
word  "buildings"  and  the  phrase  "moneys  and  credits"  are  re- 
tained in  Section  5354,  General  Code,  relating  to  armories,  while 
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the  word  "property"  is  retained  in  Section  5353,  which  is  the  only 
section  that  relates  to  institutions  of  public  charity  only. 

Upon  rules  of  construction  which  are  well  settled,  where  the 
general  statutes  of  the  state  are  revised  and  consolidated,  there 
is  a  strong  presumption '  that  the  same  construction  which  the 
statute  had  before  revision  should  be  applied  to  the  enactment  in 
the  revised  form,  although  the  language  may  have  been  changed. 
The  State  ex  rel.,  v.  Commissioners,  36  Ohio  St.,  326 ;  Heck  v.  State, 
44  Ohio  St.,  536 ;  The  State,  ex  rel.,  v.  Stockley,  45  Ohio  St.,  308 ; 
Conger  et  al.  v.  Barker's  Admr.,  11  Ohio  St.,  1 ;  German  American 
Ins.  Co.  V.  McBee,  85  Ohio  St.,  173. 

As  stated  in  The  State,  ex  rel.,  v.  Commissioners,  supra,  the 
court  is  warranted  in  changing  the  construction  given  to  a  statute 
which  has  undergone  revision,  only  when  the  intent  of  the  legisla- 
ture to  make  such  change  is  clear,  or  the  language  used  in  the  new 
act  plainly  requires  such  change  of  construction  to  be  made. 

The  language  of  the  act  of  April  2,  1906,  providing  for  the 
codifying  commission,  "for  the  revision  and  consolidation  of  the 
statute  laws  of  the  state,"  indicates  the  intention  of  the  legislature : 
"The  said  commissioners  shall  bring  together  all  the  statutes  and 
parts  of  statutes  relating  to  the  same  matter,  *  *  *  making 
alterations  to  harmonize  the  statutes  with  the  constitution  as  con- 
strued by  the  courts,  reconcile  contradictions,  supply  omissions, 
and  amend  imperfections  in  the  original  acts,  so  as  to  reduce  the 
general  statutes  into  as  concise  and  comprehensive  a  form  as  is 
consistent  with  clear  expression  of  the  will  of  the  general  assembly, 
rejecting  all  equivocal  and  ambiguous  words,  and  circuitous,  and 
tautological  phraseology." 

In  the  light  of  these  suggestions  we  are  not  able  to  say  that 
it  is  clear  that  the  legislature  at  the  time  of  the  codification  in- 
tended to  change  the  law  as  it  had  theretofore  for  so  long  a  time 
existed.  If,  in  the  codification,  in  the  eifort  to  put  the  law  into 
"concise  and  comprehensive  form,"  the  word  "property"  was  used 
with  the  intention  of  including  only  such  personalty  as  was  previ- 
ously exempt,  it  follows  that  it  would  comprehend  within  its  mean- 
ing moneys  and  credits,  for  these  were  previously  exempt.  On 
the  other  hand,  if  the  word  "property"  shall  be  held  to  mean  all 
X)ersonalty  of  whatever  character,  it  is  equally  clear  of  course  that 
moneys  and  credits  are  included. 

Many  authorities  are  referred  to  in  the  briefs  of  able  and 
diligent  counsel  on  both  sides,  and  much  light  has  been  thrown 
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upon  the  general  principles  involved.  An  examination  of  them 
discloses  that  many  states  have  pursued  the  same  policy  in  ref- 
erence to  the  taxation  of  the  property  of  such  institutions  that 
Ohio  has.  In  view,  however,  of  the  well-understood  meaning  of 
the  term  "institutions  of  purely  public  charity,"  as  consistently 
defined  by  this  court  for  so  long  a  time,  and  of  the  fixed  legislative 
policy  of  the  state  touching  the  subject  for  the  same  period,  which 
have  created  what  may  well  be  regarded  as  a  rule  similar  to  a  rule 
of  property  concerning  institutions  of  this  character,  we  have  pre- 
ferred to  draw  our  conclusion  in  this  case  from  the  situation  pe- 
culiar to  this  state.  We  think  it  manifest  that  there  is  ample 
justification  for  the  contention  that  those  in  charge  of  such  in- 
stitutions, as  the  plaintiff  in  this  case,  have  been  led  to  invest  the 
funds  provided  for  their  maintenance  with  the  understanding,  and 
while  relying  on  the  fixed  policy  and  law  of  the  state,  that  they 
were  not  taxable.  It  would  seem  that  this  is  a  most  appropriate 
case  for  the  application  of  the  rule  stare  decisis.  Uniformity,  cer- 
tainty and  stability  in  the  law  are  salutary  results  always  to  be 
sought,  and  when  the  highest  court  of  the  state  has  given  a  con- 
struction to  a  constitutional  provision,  which  has  been  accepted 
and  acted  on  by  the  legislature  throughout  a  long  period,  it  should 
not  lightly  be  set  aside.  The  change  contended  for  here  is  so  radi- 
cal that  the  intention  of  the  legislature  to  make  it  should  be  clearly 
manifested.  This  revolutionary  result  is  avoided  by  following  rules 
of  interpretation  which  are  familiar  and  which  have  been  strength- 
ened and  sanctioned  by  long  experience.  It  has  been  the  policy 
of  this  state,  as  well  as  of  the  other  states,  to  encourage  institu- 
tions of  this  nature  and  to  give  full  recognition  to  the  public  benefit 
that  they  confer.  This  astonishing  growth  and  the  extension  of 
their  fields  of  endeavor  have  been  a  source  of  pride  and  satisfaction 
to  our  people.  This  is  so  because  it  is  a  condition  that  is  peculiar 
to  this  country. 

Mr.  Bryce  in  his  American  Commonwealth,  Vol.  2,  481-482, 
quotes  from  an  address  by  President  Eliot  as  follows:  "The  suc- 
cessful establishment  and  support  of  religious  institutions — 
churches,  seminaries,  and  religious  charities — upon  a  purely  vol- 
untary system,  is  an  unprecedented  achievement  of  the  American 
democracy.  *  *  *  The  endowment  of  institutions  of  educa- 
tion, including  libraries  and  museums,  by  private  persons  in  the 
United  States  is  a  phenomenon  without  precedent  or  parallel,  and 
is  a  legitimate  effect  of  democratic  institutions." 
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As  already  observed,  the  constitutional  provision  under  in- 
quiry here  was  amended  in  September,  1912.  For  the  phrase  "in- 
stitutions of  purely  public  charity"  there  is  substituted  the  phrase 
"institutions  used  exclusively  for  charitable  purposes."  Widely 
different  views  are  entertained  concerning  this  amendment. 

On  the  one  hand,  that  as  now  used  the  word  "institutions" 
must  be  given  a  much  more  restricted  meaning,  and  that  the  ex- 
emption must  be  confined  to  the  physical  property  or  establishment 
which  is  used  for  the  purpose  stated. 

On  the  other  hand,  the  view  in  effect  is  that  the  purpose  of 
the  change  was  not  to  restrict  but  to  enlarge  the  permissive  power 
of  the  legislature;  that  the  framers  of  the  amendment  and  the 
people  will  Tbe  presumed  to  have  used  the  word  "institution"  in 
view  of  the  well-defined  meaning  that  had  been  given  to  the  term 
by  the  legislature  and  by  the  adjudications  of  this  court,  and  that 
the  intention  was  to  grant  to  the  legislature  the  permissive  power 
to  extend  exemptions  to  the  property  of  associations  which  were 
not  institutions  of  "purely  public"  charity,  but  which  nevertheless 
devoted  themselves  "exclusively  to  charitable  purposes,"  such  as 
the  great  fraternal  organizations  which  provide  and  maintain 
homes  in  Ohio  for  their  aged  and  infirm  members,  their  widows 
and  orphan  children.  Much  of  the  charitable  work  of  these  organi- 
zations would  have  to  be  done  by  the  state  itself  but  for  them. 

This  view  is  also  supported  by  a  consideration  of  the  debates 
of  the  constitutional  convention  concerning  this  change. 

As  stated  in  the  beginning,  however,  the  construction  of  that 

amendment  is  not  involved  in  this  case,  and  the  question  is  not  now 

decided. 

Judgment  affirmed. 

Donahue,  Wanamaker,  Matthias  and  Jones,  JJ.,  concur. 

Nichols,  C.  J.,  and  Newman,  JJ.,  dissent. 

The  Benjamin  Rose  Institute  v.  Myers,  Treas.,  et  al.    (Vol.  92, 
0.  S.  Rep.) 
Taxation — Institutions  of  Purely  Public  Charity — ^Real  Property 

Exempt — ^But.  Rented  Property  not  Exempt — ^Although  Income 

Devoted  to  Charity,  When. 

The  real  estate  belonnni?  to  an  institution  of  purely  public  charity  is  exempt 
from  taxation  only  when  used  exclusively  for  charitable  purposes,  and  if 
such  real  estate  is  rented  for  commercial  and  residence  purposes  it  is  not 
exempt,  although  the  income  arising  from  such  use  is  devoted  wholly  to 
the  purpose  of  the  charity. 

(No.  13882->Decided  June  4,  1915.) 

Error  to  the  circuit  court  of  Cuyahoga  county. 
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In  June,  1910,  The  Benjamin  Rose  Institute  sought  the  remedy 
of  injunction,  in  the  common  pleas  court  of  Cuyahoga  county, 
against  the  treasurer  and  auditor  of  that  county  to  interdict  the 
collection  of  taxes  on  certain  real  property  in  the  city  of  Cleveland, 
it  being  contended  that  the  property  in  question  was  exempt  from 
taxation  by  favor  of  the  last  clause  of  Section  5353,  General  Code, 
reading,  "Property  belonging  to  institutions  of  public  charity  only, 
shall  be  exempt  from  taxation." 

The  Benjamin  Rose  Institute,  with  a  board  of  trustees  named 
in  the  last  will  and  testament  of  Benjamin  Rose,  late  of  Cuyahoga 
county,  was  created  by  such  will,  having  for  its  purpose  the  carry- 
ing into  effect  certain  provisions  thereof  relative  to  the  distribution 
of  the  income  arising  from  the  property  sought  to  be  exemp^jed 
from  taxation,  among  certain  beneficiaries  designated  in  the  fourth 
item  of  said  will,  in  the  language  following : 

"It  is  my  purpose  to  provide  relief  and  maintenance  so  far  as 
I  am  able  for  respectable  and  deserving,  needy,  aged  people,  as  far 
as  practicable,  and  mostly  of  the  Anglo-Saxon  race,  and  to  supply 
temporary  relief  and  aid  to  needy,  crippled  children  or  youth." 

An  elaborate  scheme  of  instituting  and  managing  the  tiust  is 
set  forth  in  great  detail  in  the  will.  The  property  in  question  was 
devised  to  The  Citizens  Savings  &  Trust  Company,  ^s  trustee, 
charged  with  the  duty  of  holding  and  managing  the  same  and  pay- 
ing over  the  net  income  to  the  institute  aforesaid. 

That  the  property  so  sought  to  be  exempted  is  of  great  value 
is  evidenced  by  the  allegation  of  the  petition  that  the  semi-annual 
installment  of  taxes  payable  in  June,  1910,  amounted  to  the  sum 
of  fourteen  thousand  dollars.  The  petition  seeking  the  relief  sets 
forth  in  detail  that  no  part  of  said  property  or  the  income  thereof 
has  been  diverted  to  private  use  or  profit,  but  that  said  pri:perty 
and  the  funds  arising  therefrom  have  been  used  exclusively  in 
maintaining  and  prosecuting  the  charities  provided  for  in  said  will. 

It  is  conceded,  however,  by  The  Benjamin  Rose  Institute  that 
none  of  the  real  property,  sought  to  be  exempted  from  taxation,  is 
either  actually  or  directly  occupied  or  used  for  charitable  purposes 
of  any  kind  or  character ;  in  fact,  by  stipulation  of  the  parties,  it 
is  agreed  that  all  of  said  real  estate,  excepting  a  portion  of  small 
value  situated  in  Nottingham,  has  been  rented  for  residence  and 
commercial  purposes,  and  that  the  income  and  rental  therefrom 
only  have  been  used  and  are  being  used  in  maintaining  and  prose- 
cuting the  charities  created  by  said  will. 
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The  treasurer  and  auditor  of  Cuyahoga  county  demurred  to 
the  petition  of  The  Benjamin  Rose  Institute,  which  demurrer  was 
sustained  by  the  common  pleas  court  and  on  appeal  the  same  action 
was  had  in  the  circuit  court  of  Cuyahoga  county. 

Mr.  N.  O.  Mather ;  Messrs.  Squire,  Sanders  &'  Dempsey ;  Mr. 
W.  C.  Boyle  and  Mr.  Thos.  M.  Kirby,  for  the  plaintiff  in  error. 

Mr.  Cyrus  Locher  and  Mr.  John  A.  Kline,  prosecuting  attor- 
neys, and  Mr.  F.  W.  Green,  Mr.  G.  A.  Howells  and  Mr.  Walter  D, 
Meals,  assistant  prosecuting  attorneys,  for  defendants  in  error. 

Nichols,  C.  J.  The  supreme  court  has  been  frequently  called 
upon  to  interpret  the  statutes  exempting  properties  from  taxation, 
and  quite  an  array  of  reported  cases  on  this  subject  ;\re  available. 

It  is  substantially  conceded  by  counsel  for  the  institute  that, 
under  any  and  all  of  these  former  interpretations,  the  real  prop- 
erty of  Benjamin  Rose  so  trusteed  would  not  be  in  the  exempted 
class,  but  it  is  their  contention  that,  by  virtue  of  the  amendment 
of  May  9,  1908,  to  Section  2732,  Revised  Statutes,  and  iiiore  es- 
pecially of  the  ratification,  on  February  15,  1910,  of  the  report  of 
the  codifying  commission  by  the  general  assembly  of  Ohio,  all  of 
the  property,  both  real  and  personal,  so  devised  to  by  the  above- 
mentioned  public  charity  is  wholly  exempt  from  taxation. 

The  adjudications  of  this  court  were  all  had  prior  to  the 
amendment  of  May  9,  1908,  the  cases,  chronologically  arranged, 
being  Cincinnati  College  v.  The  State,  19  Ohio,  110 ;  Gerke,  etc.,  v. 
Purcell,  25  Ohio  St.,  229;  Humphries,  Auditor,  v.  Little  Sisters  of 
the  Poor,  29  Ohio  St.,  201;  Cleveland  Library  Assn.  v.  Pelton, 
Treas.,  36  Ohio  St.,  253 ;  Watterson  v.  Halliday,  Auditor,  77  Ohio 
St.,  150.  It  is  quite  evident  that  but  for  the  amendments  to  the 
statutes  of  May  9,  1908,  and  February  15,  1910,  respectively,  ex- 
empting property,  this  action  would  not  have  been  instituted.  An 
examination  of  the  several  tax-exemption  statutes  is  not  only, 
necessary  for  a  proper  consideration  of  the  case,  but  is  alike  inter- 
esting and  illuminating. 

Prior  to  the  adoption  of  the  constitution  of  1851,  the  nature 
and  extent  of  exemption  from  tax  was  wholly  a  matter  of  legisla- 
tive discretion,  which  was  afterwards  limited  in  set  terms  by  the 
then  new  constitution.  The  original  statute,  under  the  new  order 
of  things,  was  adopted  in  1852  (see  50  0.  L.,  135)  and  provided 
that,  "All  buildings  belonging  to  institutions  of  purely  public  char- 
ity, together  with  the  land  actually  occupied  by  such  institutions 
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not  leased  or  otherwise  used  with  a  view  to  profit,"  shall  be  ex- 
empted, etc. 

By  the  revision  of  1880,  this  language  was  carried  into  and 
became  a  part  of  Section  2732,  Revised  Statutes  of  Ohio. 

In  1894  (see  91  0.  L.,  216)  this  particular  paragraph  was 
amended  and  made  to  read  as  follows :  "All  buildings  belonging  to 
institutions  of  purely  public  charity  and  all  buildings  belonging  to 
and  used  exclusively  for  armory  purposes  by  lawfully  organized 
military  organizations  which  are  and  shall  continue  to  be  fully 
armed  and  equipped  at  their  own  expense,  by  law  made  and  sub- 
ject to  all  calls  of  the  governor  for  troops,  in  case  of  war,  riot,  in- 
surrection or  invasion,  together  with  the  land  actually  occupied  by 
such  institutions  and  that  owned  by  and  used  as  sites  for  such 
armory  buildings  of  said  military  organizations,  not  leased  or 
otherwise  used  with  a  view  to  profit,  and  all  moneys  and  credits 
appropriated  solely  to  sustain,  and  belonging  exclusively  to  said 
institutions  and  military  organizations." 

In  May,  1908  (99  O.  L.,  449),  a  further  change  was  made,  and 
the  paragraph  then  read:  "All  property  belonging  to  institutions 
of  purely  public  charity,  and  all  buildings  belonging  to. and  used 
exclusively  for  armory  purposes  by  lawfully  organized  military  or- 
ganizations which  are  and  shall  continue  to  be  fully  armed  and 
equipped  at  their  own  expense  and  by  law  made  subject  to  all  calls 
of  the  governor  for  troops  in  case  of  war,  riot,  insurrection  or  in- 
vasion together  with  the  land  actually  occupied  by  such  institu- 
tions and  that  owned  and  used  as  sites  for  such  armory  buildings 
of  said  military  organizations  not  leased  or  otherwise  used  with  a 
view  to  profit,  and  all  moneys  and  credits  appropriated  soliely  to 
sustain  and  belonging  exclusively  to  said  institutions  and  military 
organizations." 

In  February,  1910,  the  report  of  the  codifying  commission  was 
adopted  by  the  legislature  of  Ohio,  and  thereafter  the  exemption  of 
institutions  of  purely  public  charity  was  entirely  disassociated  from 
those  of  armory  organizations,  with  which  they  had  been  classified 
since  1894,  and  associated  instead  with  county,  township  and  vil- 
lage infirmaries.  Section  5353,  (Jeneral  Code.  And  the  exemption 
of  armory  organizations  was  provided  for  in  separate  Section  5354, 
C^neral  Code. 

An  examination  of  these  several  enactments  will  disclose  the 
fact  that  from  1852  to  1908  the  statutes  read,  "All  buildings  belong- 
ing to  institutions  of  purely  public  charity,"  etc.,  whereas,  in  1908 
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the  word  "buildings"  was  changed  to  the  word  "property."  It  is 
around  the  change  of  the  word  "buildings"  to  "property"  that 
counsel  for  the  institute  seek  to  build  their  case  in  the  first  in- 
stance. 

It  must  be  noted,  however,  that  the  language  "together  with 
the  land  actually  occupied  by  such  institutions"  remains  intact 
in  all  of  the  several  statutes,  commencing  with  the  original  act  of 
1852  down  to  and  including  the  act  of  May  9,  1908.  If  we  elimi- 
nate from  Section  2732,  Revised  Statutes,  as  amended  May  9, 
1908,  all  reference  to  armory  organizations,  we  will  find  it  reading 
as  follows :  "All  property  belonging  to  institutions  of  purely  pub- 
lic charity,  *  *  *  together  with  the  land  actually  occupied 
by  such  institutions,  *  *  *  not  leased  or  otherwise  used  with 
a  view  to  profit,"  which  is  precise  in  terms  with  the  original  act 
of  1852,  excepting  the  change  above  referred  to  of  "buildings"  to 
"property."" 

It  is  contended  by  The  Benjamin  Rose  Institute  that  in  the 
act  of  May  9,  1908,  the  words  "together  with  the  land  actually  oc- 
cupied by  such  institutions"  have  no  proper  place  or  significance, 
for  the  reason  that  since  the  general  assembly  expressly  exempted 
all  property  belonging  to  institutions  of  purely  public  charity,  this 
latter  phrase  was  not  intended  to  be  and  cannot  be  construed  to  be 
a  limitation  upon  the  express  provisions  of  the  statute. 

With  this  interpretation  the  court  cannot  agree.  If  these 
words  are  to  be  construed  as  a  limitation  upon  the  express  pro- 
visions of  the  statute  as  originally  enacted  and  as  amended  from 
time  to  time,  we  can  find  no  possible  warrant  authorizing  a  different 
interpretation  simply  by  reason  of  the  substitution  of  the  word 
"property"  for  "buildings." 

We  feel  it  to  be  of  signficance  that  these  express  words  of 
limitation  were  carried  into  the  acts  from  1852  to  1908,  inclusive, 
and  are  a  clear  and  distinct  expression  of  the  legislative  will  to  the 
effect  that  only  such  property  as  might  be  actually  occupied  and 
used  by  the  institution  of  purely  public  charity,  subject  to  the  still 
further  limitation  that  even  that  property  should  not  be  leased 
or  otherwise  used  with  a  view  to  profit,  was  to  be  released  from  its 
share  of  the  public  burden  of  taxation.  The  legislature,  from  the 
beginning  to  the  time  the  codifying  commission  did  a  little  legislat- 
ing on  its  own  account,  has  been  consistent  on  the  subject. 

We  now  approach  a  consideration  of  the  question  from  quite 
a  more  difficult  angle  and  go  to  the  main  question  involving  an 
interpretation  of  Section  5353,  as  passed  in  February,  1910,  upon 
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which  counsel  for  the  institute  chiefly  rely  in  their  effort  to  exempt 
this  property  from  taxation.    Section  5353  is  as  follows : 

''Section  5353.  Lands,  houses  and  other  buildings  belonging 
to  a  county,  township,  city  or  village,  used  exclusively  for  the 
accommodation  or  support  of  the  poor,  and  property  belonging  to 
institutions  of  public  charity  only,  shall  be  exempt  from  taxation." 

We  are  concerned,  of  course,  only  in  the  interpretation  of  the 
latter  clause  of  this  section. 

It  will  be  observed  that  neither  the  phrase  "together  with  the 
land  actually  occupied  by  such  institutions,"  nor  the  clause  "not 
leased  or  otherwise  used  with  a  view  to  profit,"  as  employed  in 
Section  2732,  Revised  Statutes,  is  to  be  found  in  Section  5353^ 
General  Code,  it  being  stripped  to  the  narrow  confines  of  this 
language:  "Property  belonging  to  institutions  of  public  charity 
only,  shall  be  exempt  from  taxation." 

This  language  should  be  interpreted  by  certain  rules,  one  of 
which  is,  "where  all  the  general  statutes  of  a  state  are  revised  and 
consolidated,  there  is  a  strong  presumption  that  the  same  con- 
struction which  the  statute  received  before  revision,  should  be 
applied  to  the  enactment  in  its  revised  form,  although  the  lan- 
guage may  have  been  changed.**  The  State,  ex  rel.,  vs.  Commis- 
sioners, 36  Ohio  St.,  326;  The  State,  ex  rel,  vs.  Stockley,  45  Ohio 
St.,  308;  and  German-American  Ins.  Co.  vs.  McBee,  85  Ohio  St., 
173. 

The  plaintiff  in  error  maintains  that  the  case  must  turn  upon 
the  interpretation  to  be  given  the  words  "belonging  to,"  and  that 
the  test  is  no  longer  one  of  the  actual  occupancy  or  use  of  the  prop- 
erty, but  simply  one  as  to  whether  the  institution  administering 
the  charity  is  the  owner  thereof. 

If  the  constitution  of  our  state  was  silent  on  the  subject  of 
exemption  of  property  from  taxation  and  if  the  general  assembly 
had  the  power  to  handle  the  subject  wholly  at  its  discretion,  as  it 
did  under  the  constitution  of  1802,  we  might  accede  to  the  views 
of  the  counsel  for  the  institute,  especially  since  the'  charity  cre- 
ated by  Benjamin  Rose  is  of  such  a  commendable  and  praiseworthy 
character.  That  a  beneficent  public  service  can  and  no  doubt  is 
being  rendered  by  the  institute  cannot  be  questioned,  and  it  is 
entitled  to  a  fair  and  reasonable  interpretation  of  the  statute  under 
which  it  asks  exemption.  This  institute  is  not  seeking  relief  from 
sordid  or  unworthy  motives  of  any  kind  or  character,  and  is,  we 
believe,  only  desirous  that  its  income  be  not  diminished  by  the 
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amount  necessary  to  pay  taxes  thereon,  in  order  that  it  may  more 
effectually  and  on  a  larger  scale  carry  on  its  kindly  work. 

It  must  be  admitted  by  all  interested  parties  that  the  charity- 
created  by  Benjamin  Rose  does  benefit  the  state  in  that  it  affords 
relief  to  the  aged  and  needy  and  to  the  crippled  young,  and  affords 
it  in  such  a  manner  as  to  protect  the  beneficiary  from  the  loss  of 
self-respect.  The  testator  did  render  a  distinct  public  service  in 
devoting  his  immense  fortune  to  this  purpose  and  did  possibly  ren- 
der to  the  state  a  fair  equivalent  for  the  release  of  his  estate  from 
taxation.  In  view  of  the  peculiar  merit  of  this  charity  we  are 
disposed  to  relax  to  some  extent  the  rule  of  construction  established 
in  the  case  of  Cincinnati  College  vs.  The  State,  supra,  the  second 
proposition  of  which  case  reads :  "All  laws  exempting  any  of  the 
property  in  the  state  from  taxation,  being  in  derogation  of  equal 
rights,  should  be  construed  strictly." 

But  this  court,  as.  well  as  the  general  assembly,  has  certain 
limitations,  i.  e.,  those  recited  in  the  constitution,  that  gave  both 
bodies  their  very  existence.  The  provision  on  the  subject  is  (see 
Section  2,  Article  XII),  "*  *  *  institutions  of  purely  public 
charity  *  *  *  may,  by  general  laws,  be  exempted  from  taxa- 
tion." Impressed  with  the  duty  of  interpreting  this  language  rea- 
sonably and  even  liberally,  and  giving  the  fairest  and  most  reason- 
able construction  allowable,  we  cannot  extend  to  it  so  broad  a 
meaning  as  to  grant  the  relief  which  the  institute  asks. 

The  all  but  universal  judicial  deliverances  along  the  line  have 
had  the  effect  of  confining  the  exemption  to  such  property  as  is 
directly  used  and  employed  by  the  institution  in  the  actual  carrying 
on  of  the  business  of  the  charity.  Perhaps  the  most  thoughtful 
and  best  reasoned  of  the  cases  outside  of  our  immediate  jurisdic- 
tion are  to  be  found  in  Pennsylvania  and  Georgia,  in  both  of 
which  states  the  constitutional  limitations  on  the  subject  of  ex- 
emption from  taxation  are  alike  with  ours,  word  for  word.  Ref- 
erence is  made  to  the  cases  of  American  Sunday  School  Union  vs. 
City  of  Philadelphia,  161  Pa.  St.,  307,  and  Trustees  of  the  Academy 
of  Richmond  County  vs.  Bohler,  80  Ga.,  159. 

In  the  former  of  these  two  cases  it  is  observed  by  Mr.  Jus- 
tice Dean: 

"By  no  judicial  rule  of  construction  can  these  words  be  made 
to  mean  that  a  commercial  enterprise  is  exempt  because  the  whole 
profit  of  it  goes  into  the  treasury  of,  and  it  is  carried  on  by,  a  pure- 
ly public  charity.  In  so  far  as  the  institution  is  charitable,  and 
its  revenues  are  derived  from  the  contributions  of  the  charitable, 
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it  is  protected  by  the  constitution.  But  if  such  institution  sees  fit 
to  engage  in  trade  for  the  purpose  of  increasing  its  revenue,  or 
making  any  part  of  its  business  'self-supporting/  the  trade  part  of 
its  business  can  be  taxed,  and  ought  to  be/' 

"Nor  does  the  fact  that  the  profits  gathered  on  the  counter 
of  the  book-store  are  devoted  to  the  primary  object  of  the  charity, 
which  is  purely  public,  in  any  degree  affect  the  character  of  the 
trading  or  commercial  enterprise.  Every  dollar  the  society  ex- 
pends is  some  charitable  contributor's  gains  or  profits  from  some 
business  not  charitable;  if  such  contributor  devoted  the  whole  of 
his  profits  from  the  sale  of  drygoods,  groceries  or  books  to  pro- 
mote this  particular  charity,  that  fact  would  not  make  the  source 
of  such  profit  a  purely  public  charity.  And  if,  as  the  master  has 
found,  the  society  was  compelled  to  put  a  part  of  its  operations  on 
a  basis  that  was  self-supporting,  by  starting  a  book-store  to  sell 
books  only  of  a  high  moral  character,  and  standard  publications, 
that  is  trade.  That  the  entire  profits  of  this  branch  of  the  busi- 
ness are  devoted  to  the  purposes  of  the  charity,  no  more  changes ' 
its  business  nature  than  if,  instead  of  a  book-store,  the  society 
had  established  and  carried  on  a  shoe-store.  It  might  have  oper- 
ated a  farm  or  rolling-mill  with  the  same  end  in  view,  to  put  the 
society,  as  the  master  aptly  says,  on  a  basis  that  was  self-sup- 
porting;  but  the  end  would  not  have  exempted  the  business  from 
taxation.'' 

In  the  Georgia  case  it  is  said : 

*That  the  word  'institution'  both  in  legal  and  colloquial  use, 
admits  of  application  to  physical  things,  cannot  be  questioned. 
One  of  its  meanings,  as  defined  in  Webster's  Unabridged  Diction- 
ary, is  'an  establishment,  especially  of  a  public  character,  affecting 
a  community.'  And  one  of  the  meanings  of  'establishment,'  as  de- 
fined by  the  same  authority,  is  'the  place  in  which  one  is  per- 
manently fixed  for  residence  or  business ;  residence  with  grounds, 
furniture,  equipage,  etc.,  with  which  one  is  fitted  out;  also,  any 
office  or  place  of  business,  with  its  fixtures.'  The  term  'institu- 
tion' is  sometimes  used  as  descriptive  of  an  establishment,  or  place, 
where  the  business  or  operations  of  a  society  or  association  is  car- 
ried on ;  at  other  times  it  is  used  to  designate  the  organized  body.' 
Gerke  vs.  Purcell,  25  Ohio  St.,  244.  See  also  Abbott's  Law  Diet., 
and  City  of  Indianapolis  vs.  Sturdevant,  24  Ind.,  391.  ♦  ♦  *  A 
charitable  institution,  in  the  ideal  sense,  may  embody  and  manifest 
itself  physically  and  impersonally  in  a  place  of  business  for  pelma- 
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nent  occupation,  with  all  needful  buildings,  furniture,  outfit,  and 
supplies,  for  the  continuous  exertion  of  its  activities.     *     *     * 

"In  the  case  of  a  poor-house,  the  realty  might  embrace,  be- 
sides the  land  covered  with  the  necessary  buildings,  grounds  for 
recreation,  exercise,  for  pasture  of  the  animals,  and  even  a  farm  for 
the  inmates  to  cultivate.  The  establishment,  as  a  whole,  might 
embrace  all  these,  with  articles  of  personalty  to  any  needful  extent 
for  supplying  the  inmates  with  all  the  comforts  of  life,  and  keep- 
ing them  in  a  healthy,  virtuous,  cheerful  and  contented  state  of 
existence.  We  doubt  not  the  entire  establishment,  however  ex- 
tensive or  composite,  would  be  exempt  from  taxation  if  used  direct- 
ly and  solely  for  public  charity,  and  not  as  a  source  of  profit  or 
income.  *  *  *  The  scheme  of  exemption  as  to  other  than  pub- 
lic property  seems  to  be  this :  to  exempt  all  that  is  used  immediate- 
ly and  directly  as  a  part  of  the  establishment  in  the  conduct  of  the 
regular  business  there  carried  on,  but  not  such  as  may  be  devoted 
to  other  uses,  such  as  farming,  merchandizing,  manufacturing,  etc., 
and  from  which  profit  or  income  is  derived.  It  is  the  use  of  the 
property  which  renders  it  exempt  or  non-exempt,  not  the  use  of 
the  income  derived  from  it.  Cincinnati  College  vs.  The  State,  19 
Ohio,  110;  Library  vs.  Pelton,  36  Ohio  St.,  258;  New  Orleans  vs. 
St.  Patrick's  Hall,  28  La.  An.,  212 ;  Detroit  vs.  Mayor,  3  Mich.,  172 ; 
State  vs.  Elizabeth,  4  Dutcher,  103. 

"Property  used  to  produce  income  to  be  expended  in  charity 
is  too  remote  from  the  ultimate  charitable  object  to  be  exempt. 
If  property  is  allowed  to  be  used  as  taxed  property,  it  also  is  to  be 
taxed.  If  it  competes,  in  the  common  business  and  occupations 
of  life,  with  the  property  of  other  owners  it  must  bear  the  tax 
which  theirs  bear.  Thus,  if  even  a  synagogue  or  a  church  were 
rented  out  during  the  week  for  a  store-room  or  a  shop,  though 
divine  service  might  be  performed  in  it  on  Saturday  or  Sunday, 
and  though  the  rents  were  all  appropriated  to  religious  or  charit- 
able uses,  its  exemption  would  be  lost.  *  *  *  When  the  tax 
officer  goes  forth  to  search  for  taxable  property,  all  which  he  finds 
employed  in  the  ordinary  uses  of  common  life,  unless  it  belongs 
to  the  public,  he  is  to  regard  as  taxable.  When  exemption  is 
claimed,  he  is  not  to  look  for  persons,  natural  or  artificial,  nor  for 
ideal  beings,  but  for  real,  visible  things,  for  places  of  religious 
worship,  places  of  burial,  institutions  of  purely  public  charity,  col- 
leges, academies  and  seminaries  of  learning,  public  libraries,  and 
the  real  and  personal  estate  used  by  or  connected  therewith,  books, 
apparatus,  paintings  and  statuary  kept  in  public  halls,  etc.,  and 
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unless  they  are  in  present  tan^ble  existence,  he  cannot  exempt 
something  else  which  he  is  informed  will  be  used  to  produce  them 
hereafter.  In  other  words,  he  is  not  to  spare  a  form  of  property 
not  enumerated  because,  for  the  time  being,  it  represents  a  part  or 
the  whole  of  one  or  more  of  the  forms  which  are  enumerated.  The 
exemption  is  not  a  release  in  personam  but  a  release  in  rem,  and 
the  res  to  which  the  release  applies  must  be  found  and  identified 
by  the  officer  or  no  exemption  can  be  recognized." 

We  gather  from  these  two  cases,  as  well  as  from  the  several 
Ohio  cases,  these  two  general  and  controlling  rules  of  interpreta- 
tion: 

1.  It  is  the  use  of  the  property  which  renders  it  exempt  or 
non-exempt,  not  the  use  of  the  income  derived  from  it. 

2.  The  exemption  is  not  a  release  in  personam  but  a  release 
in  rem,  and  the  res  to  which  the  release  applies  must  be  found 
and  identified  by  the  officer  or  no  exemption  can  be  recognized. 

We  are  bound  to  apply  these  settled  rules  of  construction  to 
the  case  now  before  us,  with  the  further  admonishment  that  the 
act  of  1910  must  be  construed  together  with  the  constitutional  lim- 
itation surrounding  it.  If  we  gave  to  the  last  word  of  the  general 
assembly  on  this  subject  the  enlarged  scope  that  is  asked,  we 
would  so  interpret  it  as  bring  it  in  direct  and  obvious  conflict  with 
the  organic  law. 

To  enlarge  upon  a  provision  of  the  constitution  beyond  the 
express  limitation  it  permits  in  the  way  of  privilege  and  immuni- 
ties is  just  as  repugnant  to  the  instrument  as  it  would  be  for  the 
general  assembly  to  attempt  to  enact  into  law  some  measure  espe- 
cially prohibited  by  the  constitution. 

The  property  belonging  to  this  institution  is  being  commer- 
cially used.  It  is  competing  with  other  landlords  in  the  city  of 
Cleveland,  in  securing  tenants  for  its  business  houses  and  resi- 
dences. The  trustees  of  this  property  would  be  derelict  in  duty 
if  they  did  not  secure  from  the  occupants  of  these  several  buildings 
the  highest  possible  return.  They  must  keep  these  buildings  in 
repair,  by  the  express  terms  of  the  trust,  and  to  do  this  they  must 
draw  on  the  rental  income  therefor. 

No  pretense  is  made  that  The  Citizens  Savings  &  Trust  Com- 
pany, the  holding  trustee,  is  managing  this  property  on  any  other 
than  strictly  money-making  principles  consistent  with  honesty  and 
fair  dealing.  The  case  under  consideration  presents  even  stronger 
and  more  conclusive  reasons  why  this  property  should  not  escape 
taxation  than  did  the  facts  and  circumstances  which  developed  in 
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the  case  of  Cincinnati  College  vs.  The  State,  19  Ohio,  110,  and  that 
case  cannot  be  disregarded  as  an  authority  simply  because  the 
court  at  that  time  was  interpreting  a  statute  without  constitutional 
limitations  rather  than  a  statute  that  had  its  authority  directly 
from  the  constitution.  In  that  case,  Caldwell,  J.,  says  at  page  114 : 
"This  property  is  most  of  it  leased  and  used  with  a  view  to  profit. 
*  *  *  But  when  any  society,  no  matter  of  what  kind,  whether 
scientific,  literary,  or  religious,  enters  the  common  business  of  life, 
and  uses  property  for  the  purpose  of  accumulating  money,  the  gov- 
ernment should,  and  we  think  the  statute  does,  treat  it  in  the  same 
way  persons  are  dealt  with,  who  are  using  property  in  a  similar 
manner,  and  engaged  in  the.  same  business.    *     *     * 

"The  legislature  could  not,  without  a  flagrant  violation  of  the 
principles  of  equality,  on  which  our  institutions  are  founded,  make 
a  distinction  such  as  is  contended  for,  between  the  store  of  the 
Cincinnati  College^ and  that  of  an  individual.     ♦     ♦     * 

"As  we  have  before  intimated,  the  law  applies  to  the  property 
as  it  finds  it  in  use,  and  not  to  what  may  be  done  with  its  accumu- 
lations in  future." 

In  the  case  at  bar  the  trustee  is  frankly  and  yet  properly  using 
the  property  under  its  control  for  the  purpose  of  accumulating 
money. 

It  is  the  use  of  property  for  purposes  other  than  making 
money  that  justifies  its  exemption  from  taxation,  and  all  constitu- 
tions and  laws  on  this  subject  are  fairly  replete  with  this  spirit 
and  no  other. 

The  end  sought  is  the  public  good,  and  not  injustice.  The 
small  home-owner,  struggling  sometimes  amidst  adverse  surround- 
ings, deserves  consideration  at  our  hands.  His  burden  of  taxation 
is  made  heavier  whenever  property  of  any  kind  is  withdrawn  from 
the  field  of  taxation. 

The  competitors  of  the  trustee,  engaged  in  the  same  line  of 
business  in  the  city  of  Cleveland,  are  pursuing  the  necessary  and 
commendable  pursuit  of  procuring  a  livelihood.  They  are  self- 
supporting  agents  in  the  community,  entitled  to  consideration  and 
fair  dealing.  They,  together  with  the  small  home-owner,  pay  their 
share  of  the  public  burden  for  fire  protection,  police  protection,  the 
maintenance  of  courts  of  justice  and  the  many  other  instrumen- 
talities that  society  employes  to  make  the  ownership  of  private 
property  possible. 

If  the  institute  were  to  sell  all  of  the  real  estate  devised  to  it 
for  the  use  of  The  Benjamin  Rose  Institute,  and  should  assemble 
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the  proceeds  in  one,  two,  three,  or  any  number  of  buildings  wherein 
the  objects  of  the  charity  were  to  be  carried  out,  the  buildings  thus 
being  segregated  and  removid  from  their  present  commercial  use, 
then  they  would  present  the  ideal  property  subject  to  exemption 
from  taxation. 

The  trustee  is  not  engaged  in  any  respect  iii  charitable  work, 
nor  will  it  ever  be  so  far  as  the  property  of  Benjamin  Rose  is  con- 
cerned. Nothing  more  than  the  income  can  ever  be  used  by  the  in- 
stitute to  further  the  purposes  set  forth  in  the  instrument  creating 
it.  Therefore  the  income,  after  it  is  actually  paid  over  to  the  in- 
stitute, is  the  only  property  belonging  to  the  body  that  can  be  held 
to  be  exempt  from  taxation.  In  this  case  the  income  is  the  res  to 
which  the  exemption  applies. 

We  interpret  the  language  employed  in  Section  5353,  General 
Code,  to  have  the  effect  of  exempting  from  taxation  the  property 
belonging  to  this  institution  only  so  far  as  it  is  used  and  employed 
by  the  institution  for  purposes  of  charity.  Any  other  construction 
would  require  the  court  to  hold  that  the  legislature,  exceeded  its 
power  and  directly  violated  the  constitution.  Making  use  of  the 
choice  of  two  possible  constructions,  we  prefer  the  interpretation 
that  will  permit  the  act  to  survive,  relying  in  this  connection  upon 
the  well-established  rule  of  interpretation  that,  as  between  two 
possible  interpretations  of  a  provision  which  is  on  its  face  doubtful, 
that  one  which  will  result  in  sustaining  the  law  as  against  a  con- 
stitutional objection  will  be  followed,  to  the  exclusion  of  another 
the  effect  of  which  would  be  to  render  the  law  unconstitutional. 

In  the  case  of  Humphries  vs.  Little  Sisters  of  the  Poor,  supra, 
the  court  in  the  second  proposition  of  the  syllabus  defines  "institu- 
tion" in  the  following  language:  "The  word  'institutions,'  in  the 
sixth  clause  of  Section  3  of  the  tax  law,  is  used  to  designate  the 
corporation  or  other  organized  body  instituted  to  administer  the 
charity,  and  the  real  estate  described  as  belonging  to  such  institu- 
tions has  reference  to  property  owned  by  them ;  and  to  entitle  such 
institutions  to  hold  the  property  exempt  from  taxation,  they  must 
not  only  own  it,  but  it  must  be  so  used  as  to  fulfill  the  requirements 
of  the  statute." 

We  ascertain,  therefore,  that  the  question  now  before  the 
court  is  a  much  broader  one  than  one  simply  as  to  whether  the 
institution  administering  the  charity  is  the  owner  thereof,  as 
claimed  by  the  trustee  and  institute,  for  in  the  Humphries  case, 
supra,  the  court  distinctly  holds  that  the  institution  must  not  only 
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own  the  real  estate,  but  it  must  be  so  used  as  to  fulfill  the  require- 
ments of  the  statute. 

In  conclusion,  brief  reference  to  the  amendment  adopted  in 
September,  1912,  to  Section  2,  of  Article  XII  of  the  Constitution, 
may  with  propriety  be  made  here. 

The  language  "institutions  of  purely  public  charity"  has  been 
eliminated,  and  substituted  therefor  are  the  words  "institutions 
used  exclusively  for  charitable  purposes." 

While  the  rights  of  the  parties  to  this  action,  as  to  all  taxes 
assessed  prior  to  April,  1913,  are  to  be  determined  by  proper  inter- 
pretation of  the  language  of  the  constitution  as  it  existed  at  the 
time  the  taxes  attached  as  a  lien  on  the  real  estate  of  the  institu- 
tion, yet  the  court  might  regard  this  latest  expression  of  the  public 
will  as  one  justifying  a  strict  interpretation  of  all  laws  and  statutes 
exempting  property  from  taxation. 

It  could  not  be  contended  for  one  moment  that  the  property  in 
question  by  any  possible  constitutional  legislation  could  be  exempt 
under  the  language  of  amended  Section  2  of  Article  XII.  Nor  can 
it  be  maintained,  under  the  provisions  of  Section  2,  Article  XII,  in 
force  from  1909  to  1913,  that  the  property  of  Benjamin  Rose  should 
escape  taxation,  unless  the  decisions  of  our  own  state  are  to  be 
overruled  and  those  of  most  of  our  sister  states  disregarded. 

More  might  be  said,  but  perhaps  more  than  is  necessary  has 
already  been  said.  When  one  reflects  over  the  many  able  and  ex- 
haustive opinions  on  this  and  immediately  correlated  subjects,  al- 
ready to  be  found  in  our  reports,  it  might  be  said  that  this  partic- 
plar  expoition  is  a  work  of  supererogation,  or  rather  an  attempt  to 
gild  gold  already  refined,  but  the  very  great  importance  and  ever- 
living  interest  in  the  subject  fairly  justifies  the  labor  devoted  to 
it  and  the  space  it  will  occupy  in  the  archives  of  the  court. 

The  judgment  of  circuit  court  is  accordingly  affirmed. 

Judgment  affirmed. 

Newman,  Jones  and  Matthias,  JJ.,  concur. 

Wanamaker,  J.,  dissents. 
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NEW  INCORPORATIONS 


The  Christiansburg  Light.  Heat  & 
Power  Company,  Christiansburg,  Ohio. 
$5000.  Fred  J.  Green,  H.  W.  Guiven, 
Gus  A.  Kohler.  J.  M.  Brick.  Geo.  F. 
Frankenberg. 

Duplex  Building  Company,  Cleve- 
land, $10,000.  Wm.  H.  Hogue.  H.  O. 
Bonfield,  I.  C.  Quera.  Frances  Lam- 
bert. B.  M.  Becksted. 

Edwards  Laboratories  Company. 
Cleveland.  $10,000.  L.  H.  Edwards,  H. 
E.  Edwards.  M.  M.  Feidner.  John  P. 
Spinnler.  Pearl  A  Splnnler. 

The  Erie-Toledo  Company.  Toledo; 
real  estate,  $10^00.  Wm.  C.  Sanzen- 
bacher.  Lloyd  T.  Williams,  John  H.  Mc- 
Nemey,  Raymond  T.  Garrison,  Walter 
A.  Eversman. 

H.  J.  Walker,  Cleveland;  machine 
shop  and  foundry.  $25,000.  Isador 
Grossman.  Clause  W.  Shlmmom.  H.  B. 
Howells,  Harry  C.  Gahn.  B.  I.  Roof. 

Ohio  Spoke  &  Bending  Company, 
Botkins;  manufacturing  and  dealing  In 
wheel  and  vehicle  materials.  $40,000. 
H.  E.  Sheets,  F.  S.  Sheets.  Clara 
Sheets,  Helen  B.  Sheets.  Phil  Sheets. 

Root-Hupp  Oil  Company,  Cleveland; 
dealing  in  petroleum  oil.  $10,000.  S. 
Q.  Kerru'sh,  Geo.  W.  Spooner,  Herbert 
A.  Quayle,  R.  E.  Kouba.  I.  M.  Harrlvel. 

Riverside  Construction  Company, 
Cleveland;  general  contracting,  $2000, 
M.  R.  Bumage,  Lawrence  G.  King, 
Clayton  P.  Townes,  A.  A.  Cartwright, 
H.  K.  Bell. 

RIgelhaupt  Drug  Company.  Cleve- 
land; manufacturing  and  dealing  in 
drugs.  $10,000,  Geo.  B.  Harris,  Jos.  J. 
Klein,  S.  M.  Davis.  M.  A.  Close,  O. 
Griffin. 

Ritter  Liquor  Company,  Ironton;  re- 
tail liquor  business,  $10,000.  Daniel 
Ritter.  Ben  J.  Birkel,  Edw.  C.  Fill- 
grove.  Edw.  C.  P.  Newman,  G.  W. 
Stewart. 

Service  Electrical  Company,  Cleve- 
land; electrical,  $10,000.  Maurice  Sar- 
binsky.  Max  Simon.  Benj.  Stern,  John 
M.  Hand.  David  B.  Hopkins. 

Steel  City  Building  &  Loan  Associa- 
tion, Lorain.  $100,000.     Geo.  L.  Buell, 


J.  J.  Pollock,  C.  J.  Tiffany,  Frank  Cole- 
man, J.  F.  Lanlng. 

Patterson  Building  Company,  Akron; 
general  contracting  and  building,  $25,- 
000.    Frank  D.  White,  Paul  Patterson.. 
Chas.  C.  Benner,  A.  H.  Commlns,  B.  E, 
McDowell. 

Northern  Manufacturing  Company, 
Youngstown ;  manufacturing  metal 
products.  $20,000.  John  P.  Dillon,  Mar- 
guerite Gullnsky.  H.  H.  Hamman,  Paul 
L.  Harvey. 

Fortuna  Land  &  Building  Company, 
Toledo;  to  improve,  manage  and  oper- 
ate real  property,  $15,000.  J.  S.  Mc- 
Lean, Ada  F.  MacLean,  H.  C.  Mllltzer.. 
Laura  E.  Mllltzer,  Louis  H.  Paine. 

Co-operative  Hospital  Association 
Company,  Cleveland,  $100,000.  Wm.  O. 
Mathews,  Evelyn  Stelger,  Samuel  Bur- 
gert,  A.  H.  Parratt,  Clinton  I.  Sutton. 

Alliance  Tire  &  Repair  Company,  Al- 
liance, $10,000.  T.  Galensky,  W.  C.  Dan- 
iels, H.  C.  Newman,  F.  W.  Zumkehr. 
J.  F.  Coulter. 

The  Almond  Manufacturing  Com- 
pany. Cleveland;  manufacturing  and 
dealing  In  machinery,  $10,000.  .lohn  H. 
Hrice,  E.  E.  Maynard,  Phelps  Crum.  L, 
R.  Beck.  Cary  R.  Album. 

Brane  Dry  Goods  Company,  Wester- 
ville,  $10,000.  Roscoe  H.  Brane,  Mary 
B.  Brane.  Thomas  B.  Brown,  Frank  L. 
Bamum.  E.  H.  Dalley. 

The  Norrls  Company,  Cleveland.  $10,- 

000.  E.  G.  Norrls,  Carl  W.  Schaeffer, 
L.  I.  Litzler,  M.  N.  Murphy;  carrying 
on  a  wholesale  and  retail  dry  goods 
business. 

The  Queen  City  Construction  Com- 
pany, Cincinnati,  $5000.  Glendennlng^ 
B.  Grosebeck,  Walter  S.  Schmidt,  P. 
Lincoln  Mitchell,  C.  F.  Dickson,  Robt. 
B.  Rehm. 

The  J.  M.  GInter  Motor  Company, 
Wooster.  $5000.     J.  M.  GInter,   Addle 

1.  Ginter,  Edith  Ginter,  Lloyd  Yoder, 
Walter  J.  Mougey. 

The  United  Motor  Car  &  Tire  Com- 
pany. ZanesvIIle.  $5000.  Arthur  W. 
Sieglaff.     Faye     SieglafT.     Victor     M. 
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Orumman,  John  A.  Kuebel,  Charles  W. 
Kuebel. 

The  Wire  Welsh  Distilling  Company, 
New  Middletown,  $100,000.  Ezra  C. 
Welsh,  Duncan  E.  Welsh,  A.  Grover 
Welsh,  Clara  Henrietta  Welsh,  Clark 
H.  Wire. 

The  Smith  Gas  Engineering  Com- 
pany, Lexington.  $450,000.  Benj.  F. 
McCann,  Robert  D.  Funkhouser,  A.  B. 
McNab,  F.  J.  Blose,  Walter  W.  Rledel. 

The  Columbia  Products  Company, 
Cleveland,  $25,000.  Geo.  A.  Schroeder, 
R.  J.  Fuller,  T.  H.  Fuller,  Louis  J. 
Hach,  Carl  W.  Fuller 

The  W.  Cohen  Company,  Columbus, 
$10,000.  William  Cohen,  Harry  Cohen, 
B.  F.  Levinson,  Charles  Aubert,  John  A. 
nj  SUIIB9P  puB  Sujjn^^o^jnuBui  iJonuoQ 
ladies'  wearing  apparel. 

The  Steubenville  Creamery  Com- 
pany, Steuben ville,  $10,000.  John  T. 
Ferguson,  A.  S.  Buckingham,  Harry  R. 
Maude,  Mrs.  May  Beck,  Arthur  L.  Fer- 
guson. 

The  DeLuxe  Sales  Company,  Cleve- 
land, $25,000;  acquire  or  dispose  of 
fountain  pens,  ink  tablets,  writing  or 
marking  instruments  and  etc.  Sam 
Heimlich,  Samuel  E.  Spitz,  E.  Dorsey, 
Maurice  H.  Gelfand,  Thos.  E.  Greene. 

The  Lima  Photo-Engraving  Com- 
pany, Lima,  $10,000.  W.  H.  Moore,  J. 
E.  Sullivan,  Eugene  T.  Lippincott,  J. 
V.  Flagmeier,  R.  H.  Fellers. 

The  Berkshire  Rubber  Company, 
Akron,  $100,000.  Walter  R,  Talbott. 
Samuel  Friedman,  Henry  D.  Fuerst, 
Harris  C.  France,  Harry  F.  Hedden. 

The  Pittsburgh  &  Cleveland  Coal 
Company,  Cleveland,  $100,000.  Gustav 
von  den  Steinen,  C.  M.  Horn,  J.  B. 
Putnam,  I.  L.  Evans,  Paul  J.  Bickell. 

The  Hotel  Euclid  Company,  Cleve- 
land, $10,000.  E.  M.  Denner,  L.  O. 
Bastlan,  J.  C.  Barkley,  L.  S.  Lomasson, 
J.  P.  Dempsey. 

The  Salem  Lighting  Company,  Sa- 
lem, $15,000.  H.  T.  Hartman,  J.  W. 
Swain,  Jr.,  J.  R.  Carey,  N.  B.  Swon, 
E.  A.   Miller. 

The  E.  Z.  Foote  Company,  Cleve- 
land, $10,000;  manufacturing  and  deal- 
ing In  leather  and  leather  products. 


The  Henderson  Oil  Company,  Mari- 
etta, $20,000.  J.  K.  Nelson,  Wm.  Har- 
rington, W.  T.  Hastings,  Fred  C.  Snod- 
grass,  R.  M.  Noll. 

The  Universal  Realty  Company, 
Cleveland,  $10,000.  E.  F.  Allen,  E.  L. 
Mueller,  J.  M.  Ulmer,  E.  Bekor,  J.  M. 
Bernstein.  * 

The  Coiled  Wire  Products  Company, 
Toledo,  $50,000.  W.  J.  Cavanaugh.  H. 
C.  Tillotson,  Chas.  S.  Lattin,  Ray  G. 
Spencer,  Geo  R.  Spencer. 

The  Cross  Company,  Cleveland,  $10,- 
000.  A.  Opper,  Samuel  Opper,  Floyd 
L.  Wood,  I.  A.  Ress,  Robert  Schaeff^r; 
buying  and  dealing  in  hats  and  caps, 
etc. 

The  Wikoff  Company,  Columbus, 
$15,000.  J.  E.  Wikoff,  W.  H.  Bates,  K, 
Corp,  Bertha  M.  Wikoff,  R.  Jensen. 
Conducting  a  general  insurance  agency 
business. 

The  Automatic  Clock  Advertising 
Company,  Cleveland,  $2000.  E.  F.  Al- 
len, E.  L.  Mueller,  J.  M.  Ulmer.  E. 
Boker,  J.  M.  Bernstein 

Increases 

The  White  Motor  Company,  Cleve- 
land; $20,000  to  $16,000,000. 

The  Master  Builders  Company, 
Cleveland;  $125,000  to  $150,000. 

The  Capital  Motor  Car  Company, 
Columbus;  $10,000  to  $20,000. 

The  Obex  Laboratories  Company, 
Marietta;  $20,000  to  $100,000. 

The  Farmers  and  Citizens  Bank  & 
Savings  Company,  Bucyrus;  $50,000  to 
$100,000. 

The  Hope  Company,  Cambridge, 
$15,000  to  $25,000. 

The  Baker  R.  &  L.  Company,  Cleve- 
land;   $2,500,000  to  $5,000,000. 

The  Industrial  Fire  Insurance  Com- 
pany. Akron;  $200,000  to  $500,000. 

The  Julian  Kokenge  Company; 
$600,000  to  $600,000. 

The  Rex  Extinguisher  Company,  Ak- 
ron;  $14,000  to  $25,000. 

Decreases. 

The  Ohio  Midland  Railroad  Com- 
pany, Newark;   $300,000  to  $3000. 


PUBLIC  UTILITIES  COMMISSION 


No.  605— In  the  Matter  of  the  Application  of  The  River  Terminal 
Railway  Company  to  Issue  $995,000.00  Common  Capital  Stock. 
Prayer  Granted. 


(January  4,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  of  which 
was  given  all  parties  in  interest,  this  matter  came  on  for  consid- 
eration upon  the  application,  filed  September  tenth,  1915,  of  The 
River  Terminal  Railway  Company,  a  coriwration  organized  under 
the  laws  of  the  state  of  Ohio,  asking  for  consent  and  authority  to 
issue  common  capital  stock  of  the  par  value  of  nine  hundred  and 
ninety-five  thousand  dollars,  the  proceeds  to  be  used  for  the  pur- 
chase of  land,  with  tracks  and  buildings  thereon,  equipment,  in- 
cluding locomotives,  gondola  cars  and  coke  racks,  and  the  con- 
struction of  additional  tracks  and  buildings,  necessary  to  enable 
applicant  to  prosecute  its  corporate  purposes  of  owning  and  oper- 
ating a  railroad  system  in  the  city  of  Cleveland  and  county  of 
Cuyahoga,  state  of  Ohio. 

After  considering  the  pleadings  and  evidence,  and  it  appear- 
ing that  the  proceeds  of  said  capital  stock  are  to  be  used  for  the 
acquisition  of  property,  to  be  used  and  useful  for  the  prosecution 
of  applicant's  corporate  purposes,  and  the  construction,  comple- 
tion, extension  and  improvement  of  its  facilities,  the  commission 
is  satisfied  that  the  issue  of  said  capital  stock  is  reasonably  re- 
quired for  the  proper  purposes  of  said  corporation.    It  is,  therefore, 

Ordered,  That  said  The  River  Terminal  Railway  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  nine  hundred  and  ninety-five  thousand 
dollars  ($995,000.00),  and  that  said  capital  stock  be  sold  for  the 
highest  price  obtainable  but  for  not  less  than  the  par  value  there- 
of.   It  is  further 

Ordered,  That  the  proceeds  of  said  capital  stock  be,  by  ap- 
plicant, devoted  to  and  used  for  the  following  purposes,  and  no 
other,  towit : 

Purchase  of  land  constituting  right  of  way $590,000  00 

Purchase  of  tracks  thereon  and  construction  of  ad- 
ditional tracks  120,000  00 
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Purchase  of  existing  buildings,  being  two  scale 

houses  and  two  water  tanks 11,000  00 

Construction  of  new  buildings,  including  two  ad- 
ditional scale  houses,  locomotive  house  and 
equipment,  and  public  freight  house 65,000  00 

Purchase  of  new  equipment,  including  locomotives, 

gondola  cars  and  coke  racks 209,000  00 

$995,000  00 

It  is  further 

Ordered,  That  said  The  River  Terminal  Railway  Company 
make  verified  report  to  this  commission,  as  follows:  Of  the  issue 
and  sale  of  said  capital  stock,  or  any  part  thereof,  detailing  the 
terms  and  conditions  of  sale  and  amounts  realized  therefrom  and, 
beginning  with  the  period  ending  March  thirty-first,  1916,  within 
fifteen  days  after  the  close  of  each  calendar  quarter,  the  dispo- 
sition and  use  made  of  the  proceeds  of  said  stock,  such  reports  to 
be  made  until  all  of  said  capital  stock  has  been  issued  and  disposed 
of  and  all  the  proceeds  thereof  expended  pursuat  to  the  terms  and 
conditions  of  this  order. 

No.  725— In,  the  Matter  of  the  Application  of  The  Southeastern 
Ohio  Railway  Company  for  Authority  to  Issue  Stock.  Prayer 
Granted. 


(January  5,  1916.) 

This  day,  after  full  hearing,  this  matter  came  on  for  consider- 
ation upon  the  application,  filed  December  thirty-first,  1915,  of 
The  Southeastern  Ohio  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  asking  consent  and  authority 
to  issue  its  common  capital  stock  of  the  par  value  of  eight  hundred 
thousand  dollars,  seven  hundred  and  fifty  thousand  dollars,  par 
value,  of  said  stock,  with  the  proceeds  from  the  sale  of  eight 
thousand  dollars,  par  value  thereof,  to  be  used  to  pay  the  purchase 
price  for  the  property  formerly  owned  by  The  Southeastern  Ohio 
Railway,  Light  and  Power  Company,  which  has  been  acquired  by 
applicant  at  receiver's  sale,  and  the  proceeds  of  forty-two  thousand 
dollars,  par  value,  of  said  stock  to  be  used  for  the  construction  of 
additions,  extensions  and  improvements  to  said  property. 

After  considering  the  pleadings  and  hearing  the  evidence,  and 
being  fully  advised  in  the  premises,  and  it  appearing  that  said 
capital  stock  is  to  be  issued  for  the  purposes  of  acquiring  property, 
to  be  used  and  useful  for  the  prosecution  of  applicant's  corporate 
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purposes,  and  for  the  construction,  completion,  extension  and  im- 
provement of  applicant's  property  and  facilities,  the  commission 
is  satisfied  that  the  issue  of  said  capital  stock  is  reasonably  re- 
quired for  the  proper  purposes  of  said  corporation.  It  is,  there- 
fore, 

OEDEBia),  That  said  The  Southeastern  Ohio  Railway  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  eight  hundred  thousand  dollars  ($800,- 
000.00),  and  that  fifty  thousand  dollars  ($60,000.00),  par  value 
thereof  be  sold  for  the  highest  price  obtainable  but  for  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  said  capital  stock  and  the  proceeds  arising 
from  the  sale  of  a  portion  thereof  be,  by  applicant,  used  for  the 
following  purposes  and  no  other,  towit: 

Seven  hundred  and  fifty  thousand  dollars,  par  value,  of  said 
stock  and  the  proceeds  of  eight  thousand  dollars,  par  value,  there- 
of, to  be  delivered  and  paid,  respectively,  in  full  payment  of  the 
purchase  price  for  the  property  formerly  owned  by  The  South- 
eastern Ohio  Railway,  Light  and  Power  Company,  consisting  of 
real  estate,  right  of  way,  tracks,  structures,  appurtenances  and 
equipment,  constituting  a  line  of  railway  extending  from  the  city 
of  Zanesville,  Ohio,  to  and  into  the  village  of  Crooksville,  Ohio, 
acquired  by  applicant  at  receiver's  sale,  which  said  property  is 
fully  described  and  enumerated  in  a  detailed  schedule  attached  to 
the  application  herein  as  "Exhibit  A,''  which  "Exhibit  A"  hereby 
is  made  a  part  of  this  order  by  reference. 

The  proceeds  of  forty-two  thousand  dollars,  par  value,  of  said 
stock  to  be  used  for  the  construction  of  additions,  extensions  and 
improvements  to  applicant's  said  property.    It  is  further 

Ordered,  That  The  Southeastern  Ohio  Railway  Company 
make  verified  report  to  this  commission,  as  follows:  Upon  the 
issue  of  said  capital  stock,  or  any  part  thereof,  the  fact  of  such 
issue  and,  if  sold,  the  terms  and  conditions  of  sale  and  amounts 
realized  therefrom;  within  fifteen  days  after  the  close  of  each 
calendar  quarter,  beginning  with  the  period  ending  March  thirty- 
first,  1916,  the  disposition  and  use  made  of  said  capital  stock,  or 
the  proceeds  thereof,  setting  forth  in  full  detail  the  purposes  for 
which  said  proceeds  are  expended,  such  reports  to  be  made  until 
all  of  said  capital  stock  has  been  issued  and  disposed  of  and  the 
proceeds  of  so  much  thereof  as  may  be  sold,  expended  pursuant 
to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  find- 


484  Department  Reports 

ing  by  the  commission  of  the  value  of  the  property  for  the  pay- 
ment of  the  consideration  for  which  a  portion  of  said  capital  stock 
is  herein  authorized  to  be  issued ;  as  an  acquiescence  in  the  values 
placed  upon  said  property  by  said  parties,  nor  as  an  approval  of 
the  consideration  stipulated  ;•  nor  shall  anything  herein  be  con- 
strued as  an  approval  by  the  commission  of  the  rates  now  charged 
for  service  by  said  parties,  nor  as  a  finding  by  the  commission 
that  said  rates  are  reasonable  and  not  excessive  and  not  discrim- 
inatory, or  that  the  service  of  said  parties  is  adequate,  efficient  or 
sufficient. 

No.  718 — In  the  Matter  of  the  Application  of  The  Toledo,  Colum- 
bus  &  Ohio  River  Railroad  Company,  for  Consent  and  Authority 
to  Issue  $2,000,000.00  Capital  Stock.    Prayer  Granted. 


(December  31»  1915.) 

The  Toledo,  Columbus  &  Ohio  River  Railroad  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of 
Ohio,  having,  on  the  23rd  day  of  December,  1915,  filed  its  petition 
for  the  consent  and  authority  of  the  commission  to  issue  its  capital 
stock  of  the  total  par  value  of  two  million  dollars  ($2,000,000.00) , 
the  proceeds  to  be  used  to  reimburse  petitioner's  treasury  for 
moneys  heretofore  actually  expended  during  the  years  ended 
December  31, 1913,  and  1914,  and  the  eleven  months  ended  Novem- 
ber 30,  1915,  for  construction  and  additional  equipment  and  to 
provide  funds  for  certain  additions  and  improvements  which  are 
to  be  made  in  the  near  future,  as  fully  set  out  in  said  petition  and 
the  exhibit  submitted  in  connection  therewith,  and  the  time  for 
hearing  said  matter  having  been  fixed  for  the  31st  day  of  Decem- 
ber, 1915,  at  1:30  o'clock  p.  m.,  and  due  notice  of  the  time  and 
place  of  said  hearing  having  been  given,  said  petition  was  heard  on 
said  day. 

After  considering  the  pleadings,  hearing  the  evidence  and 
examining  the  exhibits  and  being  fully  advised  in  the  premises, 
and  it  appearing  tfiat  the  proceeds  from  sale  of  said  capital  stock 
are  to  be  used  to  reimburse  petitioner  for  moneys  heretofore 
actually  expended  for  additions  to  and  improvement  of  its  road- 
way and  the  purchase  of  additional  equipment  required  for  the 
maintenance  and  betterment  of  its  service,  and  to  provide  funds 
for  expenditures  to  be  made  in  the  near  future  for  further  addi- 
tions and  improvements,  the  commission  is  satisfied  that  the  pray- 
er of  said  petition  should  be  granted.    It  is,  therefore. 
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Ordered,  That  said  The  Toledo,  Columbus  &  Ohio  River  Rail- 
road Company  be,  and  it  is  hereby  authorized  to  issue  its  capital 
stock  of  the  total  par  value  of  two  million  dollars  ($2,000,000.00) , 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  for  not  less  than  the  par  value  thereof,  it  being  the  opinion 
and  finding  of  the  commission  that  the  money  to  be  secured  by  the 
issue  of  said  capital  stock  is  reasonably  required  for  the  proper 
purposes  of  said  corporation.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 

capital  stock  be,  by  said  The  Toledo,  Columbus  &  Ohio  River  Rail* 

road  Company,  devoted  to  and  used  for  the  following  purposes,  and 

no  other,  towit:    To  provide  funds  for  the  reimbursement  of  the 

treasury  in  part  for  expenditures  made  and  to  be  made  in  the  near 

future,  for  the  construction  of  additions  and  improvements  and  the 

purchase  of  additional  facilities  and  equipment,  which  are  properly 

chargeable  to  capital  account,  towit: 

Expended  $1,739,086  77 

To  be  expended 260,913  23 

Total $2,000,000  00 

as  more  fully  set  out  and  described  in  a  detailed  statement  at- 
tached to  the  petition  herein  and  marked  for  identification,  ''Road 
and  Equipment  Capital  Expenditures"  and  the  transcript  of  the 
testimony  offered  and  introduced  in  evidence  on  the  hearing  of 
this  matter,  which  said  statement  and  transcript  in  so  far  as  it 
sets  out  and  describes  said  expenditures,  are  hereby  made  parts 
of  this  order  by  reference.    It  is  further 

Ordered,  That  said  The  Toledo,  Columbus  &  Ohio  River  Rail- 
road Company  make  verified  report  to  the  commission  as  follows: 
Upon  the  issue  and  sale  of  said  capital  stock,  or  any  part  thereof, 
the  fact  of  such  issue  and  sale,  the  terms  and  conditions  of  sale 
and  the  amount  realized  therefrom,  which  shall  be  the  highest 
price  obtainable,  but  which  shall  be  not  less  than  the  par  value 
thereof,  also  within  ten  days  after  the  termination  of  each  calen- 
dar quarter,  for  such  period  so  preceding,  beginning  with  the 
period  ending  March  31,  1916,  the  expenditures  made  from  time 
to  time  out  of  that  part  of  the  proceeds  from  said  capital  stock 
sold  to  provide  for  proposed  expenditures  for  additions  and  better- 
ments, viz:  $260,913.23,  such  reports  to  be  made  until  all  of  said 
part  ($260,918.23)  of  said  proceeds  from  sale  of  said  capital  stock 
herein  authorized,  has  been  expended  pursuant  to  the  terms  of 
this  order. 
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No.  710 — ^In  the  Matter  of  the  Joint  Application  of  The  Central 
District  Tdephone  Company  and  The  B^iwood  Telephone  C<Mii- 
pany  for  an  Order  in  Approval  of  an  Agreement  Dated  July  15, 
1915,  for  the  Exchange  of  Traffic  Between  Said  Companies. 
Prayer  Granted. 


(January  3,  1916.) 

This  matter  came  on  this  day  for  consideration  upon  the  joint 
application,  filed  December  twentieth,  1915,  of  The  Central  Dis- 
trict Telephone  Company  and  The  Benwood  Telephone  Company, 
of  Sardis,  Monroe  county,  Ohio,  asking  for  the  approval  of  a  con- 
tract providing  for  an  interchange  of  service  by  said  companies, 
and  the  commission  having  heretofore  deemed  the  assignment 
thereof  for  hearing  to  be  unnecessary,  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby,  that  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  charge  or  toll  therefor,  and  that  no  increase  in  rates  hor 
diminution  of  service  will  result  therefrom,  the  commission  is 
satisfied  that  so  much  of  the  prayer  of  said  application  as  asks  its 
consent  to  and  approval  of  the  retention  of  the  physical  connec- 
tion between  applicants'  respective  systems  and  the  continued 
interchange  of  service  thereby,  should  be  granted.  It  is,  there- 
fore. 

Ordered,  That  said  The  Central  District  Telephone  Company 
and  said  The  Benwood  Telephone  Company  be,  and  they  hereby 
are  authorized  to  retain  the  physical  connection  between  their  re- 
spective plants  and  systems,  and  to  continue  to  interchange  ser- 
vice, as  provided  by  law. 

CALENDAR 

January  18 — 

9:00  a.  m.      B.  T.  Goodrich  &  Company  et  al.  vs.  A.  C.  &  Y.  Ry.  Co., 
et  al. 

January  20 — 

9:30  a.  m.     F.  E.  McElfresh  vs.  Hocking  Valley  Railway  Company. 
January  25 — 

9:00  a.  m.    Hocking  Domestic  Coal  Company  vs.  K.  &  M.  Ry.  Co. 

January  26 — 

9:00  a.  m.    A.  C.  &  Y.  Ry.  Co.  et  al.  vs.  C.  A.  &  C.  Ry.  Co.  et  al. 

January  27 — 

9:00  a  m.    Protest  of  the  Lima  Telephone  and  Telegraph  Company 
against  rate  valuation. 


ATTORNEY  GENERAL 


Hie  Heads  of  All  Sub-departmoits  Serving  Under  the  Heads  of 
the  Dq[iartments  of  Public  Service  and  Public  Safety  in  Cities 
Are  Within  the  Classified  Service  Under  the  Civil  Service  Law 
(Section  486-8,  General  Code,  Sub-division  (b),  paragraph  3). 


No.  1145— (Opinion  Dated  Jan.  5,  1916). 

The  State  Civil  Service  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  I  have  your  letter  of  December  31,  1915,  as 
follows : 

"Attached  hereto,  you  will  find  letters  from  R.  D.  Turner, 
district  tax  assessor,  and  George  H.  lingrel,  mayor-elect  of 
the  city  of  Kenton. 

"The  question  is  raised  as  to  whether  or  not  the  heads  of 
sub-departments  under  the  city  public  service  department  are 
in  the  classified  or  the  unclassified  service.  In  a  similar  case, 
we  have  given  the  following  as  our  opinion: 

"  *It  is  our  opinion  that  the  director  of  public  service  and 
the  director  of  public  safety  are  exempt  from  the  classified 
service  in  accordance  with  paragraph  3  of  Section  486-8  of  the 
civil  service  law,  and  the  heads  of  all  sub-departments  serving 
under  them  are  in  the  classified  service,  except  such  as  might 
be  claimed  exempt  under  the  provisions  of  paragraph.  8  of 
this  section.  By  this  interpretation,  the  director  of  public 
service  and  the  director  of  public  safety  would  each  be  en- 
titled to  two  secretaries,  assistants  or  clerks,  and  one  personal 
stenographer  exempt  from  the  classified  service.  All  other 
employes  serving  under  them  would  be  subject  to  the  jurisdic- 
tion of  the  municipal  civil  service  commission.' 

"Inasmuch  as  we  are  receiving  a  number  of  such  reports, 
we  desire  to  submit  the  question  raised  by  Mr.  Lingrel  to  you 
for  an  opinion.  We  are  not  certain  as  to  whether  the  heads 
of  sub-departments  should  be  claimed  exempt  from  the  classi- 
fied service  as  'assistants.' " 
I  concur  in  your  construction  of  paragraph  3  of  Section  486-8 

G.  C.  as  amended  106  0.  L.,  404,  and  conclude  with  you  that  the 
heads  of  all  sub-departments  serving  under  the  heads  of  the  de- 
partments of  public  service  and  public  safety  are  within  the  classi- 
fied cervice. 

While  the  heads  of  such  sub-departments  are  appointed  by 
the  mayor  under  favor  of  Section  4250  G.  C.  as  amended  106  0.  L., 
483,  it  may  not  be  said  for  that  reason  they  should  be  considered 
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the  "heads  of  departments"  within  the  purview  of  said  paragraph 
3  aforesaid.  Upon  the  contrary,  the  fact  that  they  are  expressly 
designated  in  said  Section  4250  as  the  "heads  of  sub-departments" 
clearly  indicates  that  such  designation  was  purposely  applied  to 
distinguish  them  from  the  "heads  of  departments/'  and  it  must  be 
assumed  that  such  distinction  was  in  the  legislative  mind  in  the 
enactment  of  said  paragraph  3. 

But  it  is  further  provided  in  Section  4323  G.  C.  that  the  de- 
partment of  public  service  shall  be  administered  by  the  director  of 
public  service  and  in  the  succeeding  section  it  is  provided  that  h^ 
shall  manage  and  supervise  all  public  works  and  undertakings  of 
the  city. 

In  view  of  these  various  provisions  it  may  not  be  said  that  the 
department  of  public  service  has  any  head  other  than  the  director 
of  public  service  and  therefore  he  is  the  only  person  in  the  service 
of  said  department  who  may  qualify  as  its  head  under  the  provi- 
sions of  said  paragraph  3. 

The  question  presented  here  has  also  been  considered  by  me 
in  a  recent  opinion  to  the  Bureau  of  Inspection  and  Supervision  of 
Public  Offices.  A  copy  of  this  opinion  is  attached  hereto,  to  which 
I  respectfully  call  your  attention. 

I  am  of  the  opinion,  therefore,  that  the  heads  of  sub-depart- 
ments of  the  department  of  public  service  and  the  department  of 
public  safety  are  within  the  classified  service  as  defined  in  sub- 
division (b)  of  Section  486-8  G.  C.  aforesaid. 

The  Mayor  of  a  City  May  Summarily  Remove  the  Director  of 
Public  Service  (Section  4250,  General  Code).  City  Engineer, 
Superintendent  of  Water  Works  and  Heads  of  Sub-departments 
in  Department  of  Public  Service  of  Cities  Are  Within  the  Classi- 
fied Service  Under  the  Civil  Service  Act  of  106  Ohio  Laws  400, 
and  May  Only  Be  Removed  from  OflSce  as  Provided  in  Sections 
486-17  and  486-17a  of  Said  Act. 


No.  1146.— (Opinion  Dated  Jan.  6,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio — Attention  Mr.  Jos.  T.  Tracy. 
Gentlemen:    I  have  your  letter  of  November  24,  1915,  submit- 
ting* the  following*  inquiries: 

"Section  4250  provides  that  the  mayor  may  remove  a 
director  of  public  service,  director  of  public  safety  and  the 
heads  of  the  sub-departments  of  the  departments  of  public 
service  and  public  safety,  and  Section  4263  states  that  the 
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mayor  shall  have  general  supervision  over  each  department  and 
the  officers  provided  for  in  this  title  (the  Municipal  Code), 
and  if  the  mayor  has  reason  to  believe  that  the  head  of  a  de-  . 
partment,  or  such  officer,  has  been  guilty  in  the  performance 
of  his  official  duty,  of  bribery,  misfeasance,  malfeasance,  mis- 
conduct in  office,  gross  neglect  of  duty,  gross  immorality  or 
habitual  drunkenness,  he  shall  immediately  file  with  the  coun- 
cil, except  when  the  removal  of  such  head  of  department,  or 
officer  is  otherwise  provided  for,  written  charges  against  such 
person,  and  the  following  section  provides  that  the  officer,  upon 
trial  by  council,  may  be  removed  by  a  vote  of  two-thirds  of 
all  the  members  elected  to  the  council 

^^Question  1 :  Has  a  mayor  the  authority  to  remove  a  di- 
rector of  service  under  the  authority  of  Section  4250  without 
filing  the  charges,  or  must  he  proceed  as  outlined  in  Sections 
4263  and  4264? 

^'Question  2:  May  the  mayor  remove  a  city  engineer,  or 
superintendent  of  water  works,  heads  of  sub-departments  in 
the  department  of  public  service,  under  authority  of  Section 
4250,  without  filing  charges,  or  must  he  proceed,  if  he  desires 
their  removal,  in  the  manner  prescribed  by  Sections  4263  and 
4264?" 

Section  4250  G.  C,  to  which  you  refer  above,  as  amended  in 

106  0.  L.  483,  provides  as  follows : 

"The  mayor  shall  be  the  chief  conservator  of  peace 
within  the  corporation.  He  shall  appoint,  and  have  the  power 
to  remove,  the  director  of  public  service,  the  director  of  public 
safety,  and  the  heads  of  the  sub-departments  of  the  depart- 
ments of  public  service  and  public  safety,  and  shall  have  such 
other  powers  and  perform  such  other  duties  as  are  conferred 
and  required  by  law.  In  cities  having  a  population  pf  less  than 
twenty  thousand,  the  council  may  by  a  majority  vote  merge 
the  office  of  director  of  public  safety  with  that  of  public  serv- 
ice, one  director  to  be  appointed  for  the  merged  department." 

The  provsion  in  Section  4250  aforesaid,  empowering  the 
mayor  to  appoint  and  remove  the  directors  of  public  service  and 
public  safety  and  the  heads  of  the  sub-departments  of  the  depart- 
ments of  public  service  and  public  safety  was  first  placed  in  said 
statute  by  an  amendment  passed.  April  29,  1908,  found  at  page  562 
of  Vol.  99  O.  L.  and  is  a  part  of  what  is  known  as  the  Paine  law. 
The  changes  in  the  municipal  code  made  by  this  law  are  summar- 
ized by  the  Supreme  Court  in  the  case  of  State  vs.  Roney,  82  0.  S- 
376,  as  follows : 

"It  amended  more  than  twenty  sections  of  the  municipal 
code,  but  the  changes  effected  may  be  sununarized  as  follows  * 
The  boards  of  public  service  and  of  public  safety  were  abol- 
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ished  and  in  their  stead  was  substituted  a  director  of  public 
service  and  a  director  of  public  safety,  appointed  by  the 
mayor.     *     *     *" 

Prior  to  said  amendment  of  Section  4250,  the  department  of 
public  service  was  administered  by  a  board  of  directors  which  con- 
sisted of  three  or  five  members,  as  provided  by  ordinance  or  reso- 
lution of  council  in  each  city.  They  were  elected  for  a  term  of  two 
years. 

Referring  now  to  Sections  4263  and  4264  G.  C,  they  were 
originally  Section  225  of  the  municipal  code  and  were  not  affected 
by  the  changes  made  in  said  code  by  the  enactment  of  the  Paine 
law  aforesaid.    Said  sections  provide  as  follows: 

^^ection  4263 :  The  mayor  shall  have  general  supervision 
over  each  department  and  the  officers  provided  for  in  this 
title.  When  the  mayor  has  reason  to  believe  that  the  head 
of  a  department  or  such  officer  has  been  guilty  in  the  perform- 
ance of  his  official  duty  of  bribery,  misfeasance,  malfeasance, 
non-feasance,  misconduct  in  office,  gross  neglect  of  duty,  gross 
immorality  or  habituid  drunkenness,  he  shall  immediately  file 
with  the  council,  except  when  the  removal  of  such  head  of  de- 
partment or  officer  is  otherwise  provided  for,  written  charges 
against  such  person.     *     *     *" 

The  succeeding  section,  4264,  makes  provision  for  the  hear- 
ing of  said  charges  at  the  next  regular  meeting  of  council  and  for 
the  manner  of  hearing  and  trial  thereon. 

As  before  noted,  these  two  sections  were  Section  225  of  the 
municipal  code  and  no  change  was  made  therein  by  the  enactment 
of  the  Painfe  law.  However,  when  the  code  was  adopted  in  1910, 
the  clause  underscored  in  said  Section  4263  providing  as  follows: 

"Except  when  the  removal  of  such  head  of  department  or 
officer  is  otherwise  provided  for," 

was   added  by   the  codifying  commission  to   Section   4263   and 

thereafter  adopted  by  the  legislature.    The  purpose  in  writing  into 

this  statute  an  exception  of  this  character  which  theretofore  .did 

not  exist  therein  was  evidently  to  give  effect  to  the  provisions  of 

Section  4260,  supra,  to  which  said  clause  undoubtedly  refers,  and 

excepts  from  the  provisions  of  Section  4263  the  officers  specified 
in  said  Section  4250.    In  other  words,  prior  to  the  amendment  of 

Section  4250  the  provisions  of  Section   4263   furnished   the   only 

method  for  the  removal  of  the  heads  of  departments  and   other 

officers  provided  for  in  the  municipal  code,  but  with  the  amend- 
ment of  Section  4250  in  1908  there  was  an  apparent  conflict  be- 
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tween  the  provisions  of  said  Section  4260  and  said  Section  4263» 
which  was  taken  care  of  by  the  codifying  commission  in  1910  in 
adding  to  said  Section  4263  the  clause  hereinbefore  quoted  and 
which  as  before  suggested  imquestionably  refers  to  the  heads  of 
departments  or  officers  whose  removal  is  provided  for  in  Section 
4250. 

In  the  case  of  State  vs.  Roney,  supra,  Summers,  J.  in  com- 
menting upon  said  Section  4250  says: 

"The  power  in  the  mayor  to  appoint  and  to  remove  is  a 
continuing  power,  and  no  term  of  appointment  of  the  chief  of 
police  being  fixed,  the  chief  of  police  holds  his  office  at  the 
pleasure  of  the  mayor  and  in  the  absence  of  statutory  regula- 
tion may  be  summarily  removed  by  the  mayor." 

Since  this  decision,  however,  the  chief  of  police  has  been 
placed  under  the  protection  of  the  civil  service  law  and  may  not 
now  be  so  removed,  but  the  remarks  quoted  apply  here.  The  di- 
rector of  public  service  is  appointed  for  no  definite  term.  (See 
Section  4323  G.  C.)  There  are  no  statutory  provisions  protecting 
him  from  removal.  It  follows,  therefore,  that  he  may  be  sum- 
marily removed  by  the  mayor  under  the  provisions  of  Section  4250, 
supra,  and  that  the  provisions  of  Section  4263  et  seq.  do  not  apply 
to  such  removal.  I,  therefore,  hold  that  the  director  of  public 
service  may  be  remived  under  the  provisions  of  said  Section  4250 
and  that  the  provisions  of  Section  4263  et  seq.  of  the  General  Code 
may  nat  apply  to  such  officer. 

Referring  now  to  your  second  question,  it  might  be  assumed 
that  the  observations  made  here  regarding  a  director  of  public 
service  apply  with  equal  force  to  the  heads  of  sub-departments 
which  are  also  included  within  the  provisions  of  said  Section  4250. 
Such  assumption  would  be  well  founded  were  it  not  for  the  provi- 
sions of  the  civil  service  law  as  found  in  paragraph  3  of  Section 
486-8  G.  C.  as  amended  in  106  0.  L.  404.    It  is  provided  in  said 

paragraph  3,  among  other  things,  that: 

''The  members  of  all  boards  and  commissions  and  all  heads 

of  departments  appointed  by  the  mayor,  or  if  there   be   no 

mayor  such  other  similar  chief  appointing  authority   of  any 

city  or  city  school  district." 

shall  be   in  the   unclassified   service.    It  becomes  pertinent  then 

to  inquire  whether  the  heads  of  sub-departments  as  designated  in 
said  Section  4250  are  within  the  provisions  of  the  civil  service  law 
just  quoted.  I  am  of  the  opinion  that  the  heads  of  sub-depart- 
ments such  as  referred  to  in  your  second  inquiry  are  not  the 
'Tieads  of  departments"  as  contemplated  by  said  paragraph  5  of 
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the  civil  service  law  and  are  therefore  within  the  classified  service 

and  protected  by  the  civil  service  law  of  the  state. 

Section  4323  G.  C.  provides: 

"In  each  city  there  shall  be  a  department  of  public  serv- 
ice which  shall  be  administered  by  a  director  of  public  service. 
The  director  of  public  service  shall  be  an  elector  of  the  city, 
.  shall  be  appointed  by  the  mayor  and  shall  serve  until  his  suc- 
cessor is  appointed  and  qualified.  He  shall  make  rules  and 
regulations  for  the  administration  of  the  affairs  under  his 
supervision." 

Section  4324  G.  C.  provides: 

"The  director  of  public  service  shall  manage  and  super- 
vise all  public  works  and  undertakings  of  the  city,  except  as 
otherwise  provided  by  law,  and  shall  have  all  powers  and  per- 
form all  duties  conferred  upon  him  by  law.  He  shall  keep  a 
record  of  his  proceedings,  a  copy  of  which,  certified  by  him, 
shall  be  competent  evidence  in  all  courts." 

In  view  of  the  provisions  of  the  statutes  just  quoted,  it  may 
not  be  said  that  the  department  of  public  service  has  any  head 
other  than  the  director  of  public  service.  Therefore,  the  director 
of  public  service  is  the  head  of  the  department  which  includes  the 
subordinate  officers  named  in  yiur  second  inquiry  and  the  provi- 
sions of  said  paragraph  3  of  the  civil  service  law  may  not  apply 
to  such  officers  for  this  reason. 

It  must  also  be  assumed  that  the  legislature  in  the  use  of  the 
term  "head  of  department"  did  so  with  knowledge  of  the  fact  that 
in  Section  4250,  supra,  reference  was  made  to  the  heads  of  sub- 
departments. 

It  may  be  claimed  that  the  last  clause  of  said  paragraph  3,  re- 
lating to  chiefs  of  police  and  chiefs  of  fire  departments,  would  in- 
dicate that  the  legislature  had  intended  to  exempt  all  similar,  sub- 
departments  and  therefore  deemed  it  necessary  to  make  special 
reference  to  them  to  include  them  in  the  classified  service.  While 
the  police  and  fire  departments  are  under  the  direction  of  the  di- 
rector of  public  safety  in  a  city,  the  statute  defining  his  duty 
(Section  4368)  denominates  him  as  the  executive  head  of  the  po- 
lice and  fire  departments  only  by  separate  provisions,  viz:  Sec- 
tions 4372  and  4376  G.  C.  provide  for  the  heads  of  police  and  fire 
departments  which  are  not  therefore  sub-departments  in  the  sense 
that  term  may  be  applied  to  the  water  works  and  engineering  de- 
partment. For  this  reason  the  legislature  rightly  considered  some 
question  could  be  raised  and  therefore  settled  all  controversy  by 
this  special  provision. 
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I  am,  therefore,  of  the  opinion  that  the  officers  named  in  your 
second  inquiry,  viz.  a  city  engineer  and  superintendent  of  water 
works,  are  within  the  classified  service  of  the  city  under  the 
provisions  of  the  act  amending  Sections  486-1  to  486*31  and  re- 
pealing Section  4505  of  the  General  Code,  found  in  106  0.  L.,  page 
400,  and  may  therefore  only  be  removed  from  office  as  provided 
for  in  Sections  486-17  and  486-17a  of  said  act. 

Where  Upon  a  Trial  Contesting  a  Will  the  Relatives  and  Devisees 
Agree  Upon  a  Basis  of  Settlement  and  the  Will  Is  Held  Valid,  the 
Collateral  Inheritance  Tax  Should  be  Levied  Upon  the  Amounts 
Devised  by  Will  and  Not  as  Fixed  by  the  Agreement. 


No.  1130— (Opinion  Dated  December  31,  1915.) 

Honorable  Charles  Krichbaum,  Probate  Judge,  Canton,  Ohio. 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  December  10, 1915, 
requesting  my  opinion  upon  the  following  facts : 

"B  died  testate,  unmarried  and  leaving  brothers  and  sis- 
ters. By  the  terms  of  his  will  numerous  bequests  were  made 
to  neighbors.  The  brothers  and  sisters  contested  the  will; 
but  in  the  course  of  the  trial  of  the  action  an  agreement  was 
arrived  at  by  the  terms  of  which  the  devisees  and  the  rela- 
tives divided  the  estate  regardless  of  the  terms  of  the  will. 
The  court  thereupon  charged  the  jury,  in  accordance  with  the 
statute,  that  the  will  was  valid  and  must  stand  as  admitted  to 
probate. 

"On  what  basis  is  the  collateral  inheritance  tax  to  be 
computed  under  these  circumstances  ?" 

Upon  a  somewhat  similar  but  not  identical  statement  of  facts 
my  predecessor  in  an  opinion  to  the  prosecuting  attorney  of  Ham- 
ilton county,  under  date  of  December  19,  1913,  held  that  the  title 
of  the  contestors  being  one  of  inheritance,  the  tax  was  to  be  as- 
sessed against  their  respective  shares  if  not  otherwise  exempt, 
although  the  amount  thereof  was  determined  by  the  agreement 
and  not  by  the  will.  In  short,  where  the  contestors  as  well  as  the 
contestants  are  all  collateral  relatives,  the  tax  is  to  be  assessed 
against  all  their  shares  notwithstanding  the  agreement,  but  in 
accordance  with  the  distribution  fixed  thereby;  so  that  assuming 
a  simple  case,  if  the  sole  legatee  were  a  brother  and  the  contestant 
were  another  brother,  and  the  agreement  were  to  divide  the  estate 
equally,  the  tax  would  be  computed  upon  the  shares  of  each  as 
fixed  by  the  agreement,  over  and  above  the  sum  of  five  hundred 
dollars. 
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I  agree  with  my  predecessor  in  the  main  and  perhaps  the  only 
point  passed  upon  by  him  in  his  opinion ;  that  is  to  say,  I  agree  that 
the  making  of  the  compromise  does  not  deprive  the  portion  of  the 
estate  passing  to  the  contestors  thereunder  of  the  character  of  in- 
heritance and  thus  exempt  it  from  the  tax.  It  is  clear  in  my  mind, 
upon  the  authorities  referred  to  by  my  predecessor  in  his  opinion, 
which  will  be  found  at  page  1444  of  the  annual  report  of  this  de- 
partment for  the  year  1913,  Vol.  2,  that  no  part  of  the  estate  can 
become  exempt  from  taxation  solely  by  reason  of  the  making  of  an 
agreement  of  this  character.  Such  a  conclusion  affords  a  partial 
answer  to  the  question  submitted  by  you.  It  is  certain  that  the 
tax  must  be  collected  in  the  case  you  submit — ^all  parties  to  the 
agreement  being  collateral  relatives — upon  the  entire  estate  except 
as  affected  by  exemptions,  and  not  merely  upon  that  portion  thereof 
which  is  to  be  paid  or  has  been  paid  to  the  devisees  and  legatees 
under  the  will  in  pursuance  of  the  agreement. 

But  there  is  another  question  which  is  material  and  must  be 
answered  in  connection  with  your  general  query,  upon  which  the 
opinion  of  my  predecessor  is  not  so  satisfactory  to  me.  Though 
the  point  was  apparently  not  passed  upon  in  the  opinion,  the  im- 
plication from  the  authorities  cited  and  the  reasoning  adopted  by 
my  predecessor  in  the  opinion  referred  to  is  that  the  tax  shall  be 
computed  upon  the  respective  shares  of  the  takers,  under  the 
agreement,  as  inheritances.  This  is  the  holding  of  the  supreme 
court  of  Pennsylvania  in  the  case  of  In  re  Peppers  Estate,  159  Pa. 
St.,  508,  which  has  been  followed  in  other  states.  The  contrary 
doctrine  is  maintained  by  the  supreme  court  of  Massachusetts  in 
the  case  of  Baxter  v.  Treasurer  and  Receiver  General,  209  Mass. 
459,  wherein  it  is  held  that  under  circumstances  of  this  character, 
where  the  will  is  sustained,  the  property  is  to  be  regarded  as  having 
passed  first  to  the  devisees  and  legatees  under  the  will,  so  that 
what  ultimately  becomes  of  it  under  the  agreement  is  subsequent' 
to  the  vesting  of  the  inheritance  and  in  fact  is  not  an  inheritance 
at  all.  Upon  this  theory  the  tax  is  to  be  based  upon  the  respective 
shares  as  they  would  have  pased  under  the  will  and  the  exemptions 
deducted  in  accordance  therewith  without  making  any  allowance 
or  deduction  for  or  on  account  of  the  amounts  paid  to  contestors. 
The  difference  between  the  two  rules  is  therefore  material  as  af- 
fecting the  amount  of  the  tax,  as  determined  by  the  exemptions  to 
be  deducted.  In  a  case  in  which  the  contestors  were  direct  heirs 
the  difference  would  be  even  greater,  for  in  that  event,  under  the 
Pennsylvania  theory,  their  shares  would  be  exempted  entirely  and 
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there  would  be  a  corresponding  reduction  in  the  tax  charged 
against  the  entire  estate,  while  under  the  Massachusetts  law,  the 
fact  that  under  the  agreement  and  not  under  the  will  a  part  of  the 
estate  might  go  to  a  direct  relative  would  be  immaterial. 

Upon  very  careful  consideration  I  am  inclined  to  prefer  the 
reasoning  of  the  Massachusetts  court.  As  stated  in  Blakemore  and 
Bancroft  on  Inheritance  Tax  Law,  Section  106,  "It  would  seem  that 
the  Massachusetts  doctrine  is  preferable,  both  on  principle  and  as 
a  practical  matter  of  policy.  The  other  view  is  an  open  induce- 
ment to  unscrupulous  persons  to  make  such  collusive  arrangement 
as  may  save  their  pocketbooks  at  the  expense  of  their  conscience." 

The  statute  of  Massachusetts  is  not  materially  different  in 
phraseology  from  the  statute  of  Ohio  in  respect  to  the  question 
under  consideration. 

It  is  my  conclusion  therefore  that  under  the  circumstances 
described  by  you  the  tax  should  be  computed  upon  the  value  of  the 
several  inheritances  as  determined  by  the  will,  deducting  only  the 
exemptions  thereon  and  the  costs,  if  any,  paid  out  of  the  estate  in 
connection  with  the  litigation,  as  well  as  other  costs  of  adminis- 
tration. 

Where  a  Mayor  of  a  Village  Is  Re-elected  in  November,  1915,  but 
Dies  Prior  to  January  1,  1916,  the  President  Pro  Tern,  of  Council 
Becomes  Mayor  Upon  the  Death  of  the  Former  Mayor  and  Holds 
the  Office  UntU  January  1,  1918.    (Sec.  4256,  6.  C.) 


No.  1127— (Opinion  Dated  December  31,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Depart- 
ment of  Auditor  of  State,  Columbus,  Ohio. 
Gentlemen:     I  have  your  letter  of  December  22nd,  1915,  re- 
questing my  opinion  as  follows : 

"The  present  mayor  of  a  village,  who  has  been  re-elected 
to  the  position  at  the  last  November  election,  died  on  or  about 
November  20,  the  president  of  council  succeeding  to  the  posi- 
tion of  mayor  and  is  now  serving  in  said  position.    , 

"Question: — ^Whose  duty  will  it  be  to  call  the  incoming 
council  to  order  on  January  1,  next,  and  how  shall  the  vacancy 
in  the  office  of  mayor  be  filled?" 

Sections  4265  and  4256  of  the  General  Code  contain  the  an- 
swers to  your  question,  and  are  as  follows : — 

"The  mayor  shall  be  elected  for  a  term  of  two  years,  com- 
mencing on  the  first  day  of  January,  next  after  his  election, 
and  sh^l  serve  until  his  successor  is  elected  and  qualified.    He 
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shall  be  an  elector  of  the  corporation.  He  shall  be  the  chief 
conservator  of  the  peace  within  the  corporation,  and  shall  have 
the  powers  hereinafter  conferred,  perform  the  duties  here- 
inafter imposed,  and  such  other  powers  and  duties  as  are  pro- 
vided by  law.  He  shall  be  the  president  of  the  council,  and 
shall  preside  at  all  regular  and  special  meetings  thereof,  but 
shall  have  no  vote  except  in  case  of  a  tie. 

"Section  4256.  When  the  mayor  is  absent  from  the  vil- 
lage, or  is  unable  for  any  cause  to  perform  his  duties,  the  pres- 
ident pro  tem.  of  council  shall  be  acting  mayor.  In  case  of  the 
death,  resignation,  or  removal  of  the  mayor,  the  president  pro 
tem.  of  council  shall  become  the  mayor  and  serve  for  the  un- 
expired term  and  until  the  successor  is  elected  and  qualified." 

By  virtue  of  the  last  sentence  in  Section  4255,  above  quoted, 
the  mayor  of  a  village  is  the  presiding  officer  of  the  council,  and 
as  such  should  preside  at  its  regular  and  special  meetings. 

By  the  language  in  the  last  sentence  of  Section  4256  of  the 
General  Code,  above  quoted,  upon  the  death,  resignation  or  re- 
moval of  the  mayor,  the  president  pro  tem.  of  council  becomes  the 
mayor  and  serves  as  such  for  the  unexpired  term  and  until  a  suc- 
cessor is  elected  and  qualified. 

Under  the  facts  stated  in  your  letter,  the  president  pro  tem- 
of  council  by  virtue  of  his  office  because  the  mayor  of  the  village 
upon  the  death  of  the  elected  mayor  and  succeeded  to  all  the 
powers  and  authority  of  the  office  to  as  full  an  extent  as  though 
he  had  been  regularly  elected.  By  virtue  of  this  same  language  in 
Section  4256  of  the  General  Code,  the  president  pro  tem.,  having 
succeeded  to  the  office  of  mayor,  is  entitled  to  hold  this  office  until 
his  successor  is  duly  elected  and  qualified.  Since  the  former  mayor 
was  re-elected  to  the  office  in  November,  1915,  and  has  since  died, 
it  follows  that  no  new  mayor  can  be  elected  until  November,  1917. 
Therefore  the  incumbent  of  the  office,  viz.,  the  former  presidene 
pro  tem.  of  council,  will,  under  the  statutes,  hold  the  office  of 
mayor  until  January  1,  1918. 

The  language  of  the  sections  of  the  General  Code  above  quoted 
is,  to  my  mind,  clear  and  susceptible  only  of  the  interpretation 
above  given  to  it. 

For  a  further  citation  of  authority  and  a  discussion  of  what 
is  meant  by  the  term  "until  his  successor  is  elected  and  qualified" 
I  respectfully  refer  you  to  an  opinion  of  my  predecessor.  Honor- 
able Timothy  S.  Hogan,  rendered  March  14,  1912,  found  at  page 
1202  of  Volume  II,  of  the  Annual  Report  of  the  Attorney  General 
for  1912. 
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Directly  answering  your  question,  therefore,  I  am  of  the 
opinion  that  it  will  be  the  duty  of  the  present  mayor,  viz.,  the 
former  president  pro  tem.  of  council,  to  call  the  incoming  council 
to  order  on  January  1,  1916,  and  that  there  will  at  that  time  be  no 
vacancy  in  the  office  of  mayor,  but  that  the  present  mayor  will 
hold  office  unt^il  January  1,  1918. 

United  States  Bonds  Included  in  an  Inventory  of  an  Estate  Are  to 
be  Considered  in  Determining  the  Amount  of  CoUateral  Inheri- 
tance Tax  to  be  Paid. 


No.  1131— (Opinion  Dated  December  31,  1915.) 

Honorable  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear   Sir:     I   am   in   receipt  of  your  letter  of  December  21, 

1915,  submitting  for  my  opinion  the  following  question: 

"Are  United  States  government  bonds  which  were  in- 
cluded in  an  inventory  filed  in  the  probate  court  of  a  county 
taxable  under  the  collateral  inheritance  tax  law  of  this  state?" 

No  property  as  such  is  taxable  under  the  collateral  inheritance 
tax  law.  The  subject  of  the  tax  is  the  privilege  of  inheriting;  that 
is,  taking  property  by  will  or  under  the  intestate  laws  of  the  state, 
or  by  deed  or  other  instrument  of  conveyance  intended  to  take 
effect  at  the  death  of  the  owner  thereof.  There  are  exemptions 
from  the  collateral  inheritance  tax,  and  it  would  be  sufficient  to 
state  that  none  of  them  would  include  any  part  of  an  inheritance 
on  the  ground  that  the  same  is  composed  of  United  States  bonds. 
It  may,  however,  be  stated  also  that  none  of  the  exemptions  from 
the  tax  are  based  upon  the  character  of  the  property  transmitted, 
but  uix)n  the  character  of  the  taker  or  the  purpose  of  the  bequest. 

The  one  serious  question  involved  in  your  inquiry  arises  under 

the  language  of  the  first  section  of  the  inheritance  tax  law,  G.  C, 

Section  5331,  as  amended  103  0.  L.,  463.     The  section  provides 

that: 

"All  property  within  the  jurisdiction  of  this  state,  *  *  * 
which  pass  by  will  or  by  the  intestate  laws  of  this  state  *  *  * 
to  a  person  *  *  *  shall  be  liable  to  a  tax  of  five  per  cent  of 
its  value  above  the  sum  of  five  hundred  dollars." 

The  query  is  thereby  raised  as  to  whether  United  States  bonds 
are  "within  the  jurisdiction  of  this  state,"  within  the  meaning  of 
this  section.  If  the  meaning  of  this  phrase  is  to  be  determined  by 
the  analogy  of  the  general  property  tax  laws  the  answer  must  be 
in  the  negative,  because  it  must  be  conceded  that  the  state  is  with- 
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out  power  to  tax  bonds  of  the  United  States  as  property  unless 
with  the  consent  of  the  United  States  evidenced  by  an  act  of  con- 
gress. In  my  opinion,  however,  the  meaning  of  the  phrase  in  ques- 
tion may  not  be  thus  narrowed.  I  think  the  word  "jurisdiction"  im- 
plies rather  the  idea  of  territoriality  than  the  notion  of  power,  es- 
pecially in  view  of  the  fact  that  it  is  not  the  property  as  such  which 
is  taxed  but  the  privilege  of  inheritance;  so  that  though  specific 
property  be  sold  to  pay  debts,  or  otherwise,  and  a  residue  merely 
passed  to  the  inheritor,  he  is  under  this  law  taxed  on  his  inheri- 
tance and  not  upon  the  property  itself. 

There  can  be  no  doubt  that  the  state  may  tax  the  privilege  of 
inheriting  United  States  bonds  as  well  as  the  privilege  of  inheriting 
any  other  property,  though  it  might  not  tax  the  bonds  themselves. 

For  all  these  reasons,  as  well  as  for  the  primary  reason  above 
suggested,  and  the  language  of  the  act,  including  as  well  that  of 
the  sections  containing  the  machinery  of  the  assessment  of  the 
tax  as  the  exemption  provision  thereof  which  are  consistent  with 
such  a  conclusion,  I  advise  that  United  States  bonds  included  in  the 
inventory  of  an  estate  are  to  be  considered  in  determining  the  value 
of  a  taxable  inheritance  therein,  under  the  collateral  inheritance 
tax  laws  of  this  state. 

The  Provisions  of  Section  3353-1,  General  Code,  Requiring  a  Perscm 
Elected  as  Assessor  to  Give  Bond  Within  Thirty  Days  After  His 
Election  are  Mandatory,  but  Where  Such  Bond  is  Filed  After 
Said  Thirty  Days,  and  the  County  Auditor  has  not  Appointed 
Anyone  to  Fill  Such  Position,  he  may  Accept  Such  Bond  and 
Permit  the  Person  Elected  to  Qualify. 


No.  1102— (Opinion  Dated  December  16,  1915.) 

Hon.  P.  A.  Saylor,  Prosecuting  Attorney,  Eaton,  Ohio. 

Dear  Sir :    I  have  your  letter  of  December  6, 1915,  submitting 

the  following  inquiry: 

"Quite  a  few  of  our  assessors-elect  have  given  their 
bonds  since  the  second  day  of  December,  1915.  Shall  the  aud- 
itor refuse  these  bonds  and  declare  the  offices  vacant  and  ap- 
point others,  or  has  he  the  discretion  to  accept  these  bonds  and 
treat  them  as  having  been  filed  before  the  second  day  of  De- 
cember? The  auditor  has  stated  that  he  will  appoint  the 
parties  elected,  if  he  has  to  appoint  them  under  Section  3353 
General  Code  (105-106  Year  Book  at  252)." 

Section  3353-1  G.  C,  being  Section  22  of  an  act  to  provide 
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for  the  listing  of  property,  etc.,  106  Ohio  Laws,  252,  provides  as 
follows : 

'If  there  shall  be  a  failure  to  elect  an  assessor  in  any  ward, 
district,  city,  village  or  township,  or  if  a  person  elected  assessor 
fails  to  give  bond  and  take  the  oath  of  office  within  thirty  days 
after  his  election,  or  if  after  his  appointment  or  election,  an 
assessor  shall  remove  from  the  ward,  district,  city,  village  or 
township  for  which  he  was  appointed  or  elected,  the  office 
shall  be  deemed  vacant.  Should  there  be  at  any  time  a  var 
cancy  in  such  office  for  any  of  the  causes  aforesaid,  or  from 
any  other  cause,  the  county  auditor  shall  fill  such  vacancy  by 
appointing  any  competent  and  suitable  elector  of  such  ward, 
district,  city,  village  or  township,  who  will  accept  and  perform 
the  duties  of  such  office." 

It  appears  from  your  inquiry  that  the  provisions  of  the  fore- 
going section  have  not  been  complied  with  by  quite  a  number  of 
assessors  in  your  county,  who  have  filed  their  bonds  since  the  ex- 
piration of  thirty  days  from  the  date  of  their  election.  You  in- 
quire if  the  auditor  may  refuse  to  accept  these  bonds  and  declare 
their  offices  vacant,  or  if  he  may  treat  the  bonds  as  having  been 
filed  prior  to  December  2,  1915,  which  date  was  the  expiration  of 
the  thirty  day  limit.  The  provisions  of  the  section  quoted  must 
be  considered  in  connection  with  Section  7  of  the  General  Code, 
which  section  also  has  a  direct  application  to  the  question  here 
submitted.    Said  Section  7,  aforesaid,  provides  as  follows: 

"A  person  elected  or  appointed  to  an  office,  who  is  re- 
quired by  law  to  give  a  bond  or  security  previous  to  the  per- 
formance of  the  duties  imposed  on  him  by  his  office,  or  who 
refuses  or  neglects  to  give  such  bond  or  furnish  such  security 
within  the  time  and  in  the  manner  prescribed  by  law,  and  in 
all  respects  to  qualify  himself  for  the  performance  of  such 
duties,  shall  be  deemed  to  have  refused  to  accept  the  office 
to  which  he  was  elected  or  appointed  and  such  office  shall  be 
considered  vacant  and  be  filled  as  provided  by  law." 

When  the  two  sections  are  considered  together,  it  would  seem 
clear  that  their  provisions  must  be  held  to  be  mandatory  and  that 
upon  the  failure  of  the  officers  named  in  your  inquiry  to  qualify 
within  the  time  prescribed  by  Section  3353-1,  aforesaid,  their  offi- 
ces shall  be  deemed  vacant  and  by  the  further  provisions  of  Sec- 
tion 7,  aforesaid,  they  shall  be  deemed  to  have  refused  to  accept 
said  offices. 

This  conclusion  is  fully  supported  by  the  case  of  Davies,  Aud- 
itor, vs.  State,  11  C.  C.  (n.  s.),  209.  In  this  case  one  Scherer  was 
duly  elected  assessor  of  a  taxing  district  in  a  municipality  on  the 
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fifth  day  of  November,  1907,  and  did  not  file  his  bond  until  the 
nineteenth  day  of  said  month.  At  that  time  Section  1518,  Revised 
Statutes  was  in  force  and  provided  that  if  a  person  so  elected  failed 
to  give  bond  and  take  the  oath  of  office  for  one  week  after  his  elec- 
tion, said  office  should  be  considered  vacant.  Under  this  section 
of  the  Revised  Statutes  and  Section  7  of  the  General  Code,  afore- 
said, being  then  Section  19  of  the  Revised  Statutes,  the  court  in 
said  case  said: 

"Taking  the  two  sections  together  there  seems  to  be  no 
escape  from  the  conclusion  that  the  failure  to  file  his  bond  and 
take  the  oath  of  office  within  the  time  and  in  the  manner  pro- 
vided by  law  raises  the  presumption  that  he  has  declined  the 
office  and  also  that  it  has  become  vacant." 

However,  in  this  case  while  the  fact  does  not  appear  in  the 
opinion,  the  plaintiff  Davies  as  auditor  had  filled  the  vacancy  thus 
occasioned  by  Scherer's  failure  to  qualify  prior  to  the 'time  the 
latter  attempted  to  file  his  bond.  This  being  so  the  provisions  of 
the  law  were  fully  complied  with  by  the  auditor  and  when  said 
appointment  was  made  to  fill  the  vacancy  the  matter  was  closed 
and  no  one  had  any  further  authority  or  power  in  reference  thereto. 

In  the  cases  submitted  by  you  a  different  situation  is  presented. 
It  seems  that  the  auditor  has  not  as  yet  exercised  his  authority  to 
fill  the  vacancies  created  by  the  failure  of  said  assessors  to  qualify 
within  the  prescribed  time.  It  follows  that  while  as  to  them  the 
law  may  be  said  to  be  fully  executed  and  they  are  barred  of  all  legal 
rights  to  the  office,  yet  I  am  not  prepared  to  say  that  its  provisions 
conferring  the  authority  upon  the  auditor  to  fill  said  vacancies  go 
to  the  extent  of  automatically  precluding  or  prohibiting  said  auditor 
from  accepting  the  bonds  in  question.  That  is  to  say,  until  said 
vacancies  are  filled  by  appointment,  as  in  the  case  quoted,  the  audi- 
tor may  accept  said  bonds  and  permit  the  officers  in  question  to 
qualify  if  he  elects  so  to  do. 

I  therefore  conclude,  under  the  facts  stated  in  your  inquiry, 
that  said  auditor  may  accept  the  bonds  of  the  assessors  in  question 
and  permit  them  to  qualify. 
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County  Commissioners  Have  no  Authority  to  Order  the  County 
Surveyor  to  Accompahy  Them  Upon  Their  Preliminary  View  of  a 

Proposed  Ditch  or  to  Attend  Up<m  the  Preliminary  Hearing  Had 

Upon  a  Ditch  Petition,  and  County  Surveyor  Cannot  be  Paid  for 

Such  Services. 


No.  1074— (Opinion  Dated  December  6,  1915.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:     I  have  your  communication  of  November  24, 

1915,  which  reads  as  follows  : 

"Have  the  county  commissioners,  under  Sections  6451 
General  Code,  et  seq.,  the  discretion  to  legally  order  the  county 
surveyor  to  accompany  them  upon  the  initial  view  of  a  pro- 
posed ditch,  petitioned  for,  and  if  so,  how  is  the  surveyor  to  be 
paid  for  the  services  so  rendered  by  him  ?" 

Your  inquiry  presents  a  question  involving  the  construction  of 
certain  apparently  inconsistent  sections  of  the  General  Code  of 
Ohio,  relating  to  the  construction  of  single  county  ditches.  The 
sections  in  question  are  found  in  Chapter  1  of  Title  3  of  Part  2  of 
the  General  Code. 

Under  Sections  6447  G.  C,  et  seq.,  jurisdiction  as  to  the  con- 
struction of  single  county  ditches  is  obtained  by  the  county  com- 
missioners of  a  county  upon  the  filing  of  a  petition  with  the  county 
auditor  and  the  giving  of  notice.  Section  6451  G.  C.  provides  that 
the  county  commissioners  shall  meet  at  the  place  of  beginning  of 
the  ditch  on  the  date  fixed,  hear  the  proof  offered,  go  over  and  along 
the  line  of  the  improvement  and  determine  the  necessity  thereof. 
This  section  also  provides  that  the  commissioners  may  adjourn 
from  time  to  time  so  that  the  preliminary  view  of  the  site  of  the 
proposed  improvement  and  the  hearing  of  proof  may  occupy  one 
or  more  days.  No  place  in  the  statutes  is  found  any  direct  author- 
ity for  the  county  surveyor  to  accompany  the  county  commissioners 
in  their  preliminary  view  or  to  attend  upon  the  hearing  of  proof, 
either  of  his  own  volition  or  on  the  order  of  the  county  commis-  ^ 
sioners. 

Section  6454  G.  C.  provides  that  if  the  county  commissioners 
find  for  the  improvement,  they  shall  cause  to  be  entered  on  their 
journal  an  order  directing  the  county  surveyor  to  go  upon  the  line 
described  in  the  petition  or  as  changed  by  them,  and  perform  cer- 
tain duties,  this  being  the  first  direct  statutory  authority  for  any 
action  on  the  part  of  the  county  surveyor  in  the  premises. 
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Considering  the  above  provisions  together,  it  would  seem  clear 
that  no  duty  attaches  to  or  can  be  required  of  the  county  surveyor 
prior  to  the  time  that  the  county  commissioners  have  found  for 
the  improvement  and  if  it  were  not  for  the  existence  of  a  provision 
found  in  Section  6453  G.  C,  there  could  be  no  doubt  of  the  sound- 
ness of  the  proposition  that  county  commissioners  do  not  have  the 
power  to  order  the  county  surveyor  to  accompany  them  upon  the 
initial  view  of  a  proposed  ditch. 

Said  Section  6453  G.  C.  reads  as  follows  : 

"If  the  county  commissioners  find  against  the  improve- 
ment, they  shall  dismiss  the  petition  and  proceedings  at  the 
cost  of  the  petitioners,  and  cause  an  itemized  bill  of  the  costs 
to  be  made  up  by  the  auditor  for  their  examination  and  ap- 
proval, including  the  per  diem  of  the  county  surveyor,  together 
with  all  costs  necessarily  made  except  fees  of  the  auditor  and 
compensation  of  the  commissioners." 

It  thus  appears  that  while  prior  to  a  finding  of  the  county  com- 
missioners, either  for  or  against  the  ditch,  there  is  no  statutory 
authority  for  the  performance  of  any  duties  in  the  matter  by  the 
county  surveyor  either  on  his  own  motion  or  at  the  request  of  the 
county  commissioners,  yet  the  section  pointing  out  the  duty  of 
the  county  commissioners  in  case  they  do  find  against  the  improve- 
ment the  inclusion  in  the  bill  of  costs  of  the  per  diem  of  the  county 
surveyor.  This  apparent  inconsistency  in  the  statutes  is,  however, 
cleared  up  by  an  examination  into  the  history  of  the  law  of  Ohio 
relating  to  the  construction  of  single  county  ditches. 

The  first  act  of  the  legislature  relating  to  this  subject  and 

approximating  the  present  law  as  to  form,  is  found  in  68  O.  L.,  60. 
Under  Section  2  of  that  act  it  was  the  duty  of  the  auditor  to  furn- 
ish a  copy  of  the  petition  to  the  commissioners,  who  were  required 
to  thereupon  proceed  with  or  without  an  engineer,  as  they  deemed 
best,  to  view  the  site  of  the  proposed  improvement  and  to  perform 
certain  other  duties. 

Section  2  of  the  act,  found  in  68  O.  L.,  60,  was  amended  in  70 
O.  L.,  79,  and  in  its  amended  form  provided  that  the  commissioners, 
upon  receipt  of  the  petition,  should  direct  the  county  surveyor  or  a 
competent  engineer  to  go  upon  the  line  of  the  proposed  ditch,  view 
the  same  and  perform  certain  other  duties.  Under  this  section  the 
county  surveyor,  or  some  other  engineer,  was  required  to  perform 
certain  duties  upon  receipt  of  a  direction  so  to  do  from  the  county 
commissioners  and  before  the  county  commissioners  had  taken  any 
other  action  in  the  premises.    This  section  was  again  amended  in 
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73  0.  L.,  181,  but  the  part  of  the  section  now  under  consideration 
was  not  substantially  changed. 

In  the  revision  of  1880,  Sections  4452  imd  4453  read  as  follows : 

"Section  4452:  If  the  bond  be  approved  by  the  county 
auditor,  he  shall  immediately  deliver  a  copy  of  the  petition  to 
the  commissioners,  who  shall  thereupon  take  to  their  assist- 
ance a  competent  surveyor  or  engineer  if,  in  their  opinion,  his 
services  are  necessary,  and  at  once  proceed  to  view  the  line  of 
the  proposed  improvement  and  determine  by  actual  view  of  the 
premises  along  and  adjacent  thereto,  whether  the  improvement 
is  necessary  or  wiU  be  conducive  to  the  public  health,  conveni- 
ence or  welfare,  and  whether  the  line  described  is  the  best 
route ;  and  they  shall  report  their  finding  in  writing,  and  order 
the  auditor  to  enter  the  same  on  thfeir  journal. 

"Section  4453:  If  the  commissioners  find  against  the  im- 
provement, they  shall  dismiss  the  petition  and  proceedings  at 
the  cost  of  the  petitioners;  and  they  shall  cause  an  itemized 
bill  of  all  the  costs  to  be  made  up  by  the  auditor,  for  their  ex- 
amination and  approval,  which  shall  include  the  per  diem  of 
the  surveyor  or  engineer,  together  with  all  other  costs  neces- 
sarily made,  except  fees  of  the  auditor  and  compensation  of 
the  commissioners." 

Section  4452  R.  S.,  as  subsequently  amended,  became  Section 
6452  G.  C.,  while  Section  4453  R.  S.  became  Section  6453  G.  C.  As 
the  two  sections  stood  in  the  Revised  Statutes  of  1880,  they  were 
not  inconsistent,  but  a  subsequent  amendment  of  Section  4452  R.  S., 
Section  6452  G.  C.,  was  so  framed  as  to  strike  from  that  section 
the  provision  authorizing  the  commissioners  to  take  to  their  as- 
sistance a  surveyor  or  engineer.  The  legislature,  however,  evi- 
dently overlooked  the  provision  of  Section  4453  R.  S.,  Section  6453 
G.  C.,  to  the  effect  that  the  bill  of  costs  should  include  the  per  diem 
of  the  surveyor  or  engineer,  and  this  oversight  produced  the  pres- 
ent apparent  conflict  between  the  two  sections.  Inasmuch,  how- 
ever, as  all  authority  on  the  part  of  the  commissioners  to  call  to 
their  assistance  the  county  surveyor  or  any  other  engineer  in 
making  their  preliminary  view  of  the  site  of  the  proposed  ditch 
has  been  destroyed  by  the  action  of  the  legislature,  the  language 
in  Section  6453  G.  C.,  to  the  effect  that  the  itemized  bill  of  costs 
shall  include  the  per  diem  of  the  county  surveyor,  must  be  rejected 
as  surplusage. 

.  It  is  therefore  my  opinion,  in  answer  to  your  specific  question, 
that  the  county  commissioners  have  no  authority  to  order  the 
county  surveyor  to  accompany  them  upon  their  initial  or  prelimin- 
ary view  of  a  proposed  ditch  or  to  attend  upon  the  preliminary 
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hearing  had  upon  a  ditch  petition,  and  that  the  county  surveyor 
cannot  be  compensated  for  such  services.  Indeed,  such  services  on 
the  part  of  the  county  surveyor,  not  being  official  in  their  nature, 
cannot,  strictly  speaking,  be  rendered  even  without  compensation 
for  the  reason  that  under  Section  7181  G.  C,  as  amended  in  106 
0.  L.,  612,  the  county  surveyor  is  required  to  give  his  entire  time 
and  attention  to  the  duties  of  his  office. 

Funds  Raised  for  Repair  of  Bridges  and  Culverts  by  a  Township 
Under  Section  7562,  General  Code,  Prior  to  its  Repeal  by  the 
Cass  Highway  Law,  Cannot  Now  Expend  Such  Funds  Under 
Said  Section,  but  Such .  Funds  May  Be  Transferred  to  Town- 
ship Road  Fund  Upon  Application  to  Common  Pleas  Court  by 
Virtue  of  Section  2296,  General  Code. 


No.  1063 — (Opinion  dated  December  3,  1915.) 

Hon.  Hugh  F.  Neuhart,  prosecuting  attorney,  Caldwell,  Ohio. 

Dear  Sir:     I  have  your  communication  of  November  16,  1916, 
which  reads  as  follows: 

"Since  the  repeal  of  Section  7562  G.  C,  with  reference  to 
the  repair  of  bridges  and  culverts  by  the  Cass  Highway  Law, 
Vol.  106,  page  615,  which  provides  that  the  county  highway 
superintendent  'shall  generally  supervise  the  construction,  im- 
provement, maintenance,  and  repair  of  the  bridges  and  cul- 
verts on  the  highways  of  the  county,  the  cost  of  which  shall 
be  borne  by  the  county,  unless  otherwise  provided  by  law,'  I 
have  had  numerous  inquiries  from  the  various  township  trus- 
tees as  to  what  use  they  may  now  make  of  the  bridge  fund 
they  now  have  on  hand  in  the  various  townships  levied  under 
the  old  law,  for  repairs  as  provided  in  Section  7562  repealed.' 

"I  am  unable  to  discover  any  other  provision  in  the  law 
as  it  stands  now  for  the  payment  of  repairs  for  bridges  and 
culverts  except  the  above  provision  for  payment  from  the 
county  funds. 

"Section  3370,  Vol.  106.  page  594,  in  defining  the  duties 
of  the  township  highway  superintendent,  provides  that  'under 
the  direction  of  the  township  trustees  he  shall  have  control 
of  the  roads  of  his  district  and  keep  them  in  good  repair.' 
No  mention  being  made  of  bridges  or  culverts.  Section  3374 
goes  further  as  to  his  duties  but  not  so  far  as  to  conflict  with 
7192  that  I  can  see. 

"Section  6956-1,  Vol.  106,  page  647,  provides  'the  board 
of  county  commissioners  shall  provide  annually  a  fund  for 
the  repair  and  maintenance  of  bridges  and  county  highways.' 

"Our  township  have,  under  the  old  law,  been  in  the  habit 
of  levying  separately  for  bridge  and  road  purposes,  but  I  am 
not  sure  that  it  was  necessary  for  them  to  do  so,  and  if  such 
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is  the  fact  can  they  not  now  use  the  amounts  in  their  bridge 
fund  for  road  purposes?  See  Section  3274  G.  C,  before  its 
repeal." 

Section  3274  G.  C.,  to  which  you  refer  and  which  was  re- 
pealed by  the  Cass  Highway  Law,  was  not  broad  enough  to  war- 
rant the  expenditure  for  road  purposes  of  a  bridge  levy  made  un- 
der Section  7562  G.  C.  Section  3274  G.  C.  only  went  so  far  as  to 
warrant  the  expenditure  of  a  road  levy  for  either  bridge  or  road 
purposes,  and  inasmuch  as  the  section  has  been  repealed,  it  is 
now  without  force  and  effect  even  if  its  terms  were  broad  enough 
to  meet  the  situation  presented  by  you. 

I  am  of  the  opinion  that  the  proper  course  of  procedure  for 
a  board  of  township  trustees,  which  made  a  levy  for  bridge  pur- 
poses under  Section  7562  G.  C.,  and  which  is  now  unable  to  use 
the  proceeds  of  such  levy  on  account  of  the  transfer  of  authority 
from  the  township  trustees  to  the  county  commissioners,  is  that 
which  may  be  had  under  Sections  2296  et  seq.  of  the  General  Code. 

Section  2296  G.  C,  as  amended  in  103  O.  L.,  522,  provides  in 
part  that  township  trustees  may  transfer  public  funds,  except  the 
proceeds  or  balances  of  special  levies,  loans  or  bond  issues  under 
their  supervision,  from  one  fund  to  another  or  to  a  new  fund  cre- 
ated under  their  supervision.  The  subsequent  sections  provide 
for  the  passage  of  a  resolution  by  the  board  of  trustees,  the  filing 
of  a  petition  in  the  common  pleas  court  of  the  county,  the  giving 
of  notice  and  the  hearing,  and  if  the  provisions  of  these  sections 
be  followed  in  the  matter  covered  by  your  inquiry,  the  court  will 
be  authorized,  upon  a  hearing,  to  transfer  from  the  bridge  fund 
the  moneys  for  which  no  use  now  exists  and  the  transfer  may  be 
made  to  the  road  fund  of  the  township,  if  the  proper  facts  show- 
ing the  necessity  for  such  transfer  are  made  to  appear  to  the 
court. 

Treasurer  of  a  County  May  Not  Act  as  a  Member  of  the  Board  of 
Education  of  a  Village  School  District  Located  in  Such  County. 


No.  1137— (Opinion  Dated  December  31,  1915.) 

Hon.  William  C.  Hudson,  Prosecuting  Attorney,  McArthur,  Ohio. 

Dear  Sir:    In  your  letter  under  date  of  December  22nd  you 

request  my  opinion  as  follows: 

"Please  give  your  opinion  on  the  following:  'Is  a  county 
treasurer  disqualified  from  acting  as  a  member  of  a  village 
board  of  education  in  the  county  of  which  he  is  treasurer?' " 
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Section  5649-3b  of  the  General  Code,  as  amended  in  106,  0.  L., 

180,  provides  in  part  as  follows : 

"There  is  hereby  created  in  each  county  a  board  for  the 
annual  adjustment  of  the  rates  of  taxation  and  fixing  the 
amount  of  taxes  to  be  levied  therein,  to  be  known  as  the 
budget  commissioners.  The  county  auditor,  the  county  treas- 
urer and  the  prosecuting  attorney  shall  constitute  such  board." 

Section  5649-3c  of  the  General  Code,  makes  it  the  duty  of  the 

county  auditor  to  lay  before  the  budget  commissioners  the  annual 

budgets  submitted  to  him  by  the  boards  and  officers  named  in 

Section  5649-3a,  G.  C,  together  with  an  estimate  to  be  prepared  by 

the  auditor  of  the  amount  of  money  to  be  raised  for  state  purposes 

in  each  taxing  district  in  the  county,  and  such  other  information 

as  the  budget  commissioners  may  request,  or  the  tax  commission 

of  Ohio  may  prescribe.    Said  section  further  provides  that : 

"The  budget  commissioners  shall  examine  such  budgets 
and  estimates  prepared  by  the  county  auditor,  and  ascertain 
the  total  amount  proposed  to  be  raised  in  each  taxing  district 
for  state,  county,  township,  city,  village,  school  district,  or 
other  taxing  district  purposes.  If  the  budget  commissioners 
find  that  the  total  amount  of  taxes  to  be  raised  therein  does 
not  exceed  the  amount  authorized  to  be  raised  in  any  town- 
ship, city,  village,  school  district,  or  other  taxing  district  in 
the  county,  the  fact  shall  be  certified  to  the  county  auditor. 
If  such  total  is  found  to  exceed  such  authorized  amount  in 
any  township,  city,  village,  school  district,  or  other  taxing 
district  in  the  county,  the  budget  commissioners  shall  adjust 
the  various  amounts  to  be  raised  so  that  the  total  amount 
thereof  shall  not  exceed  in  any  taxing  district  the  sum  author- 
ized to  be  levied  therein.  In  making  such  adjustment  the 
budget  commissioners  may  revise  and  change  the  annual  esti- 
mates contained  in  such  budgets,  and  may  reduce  any  or  all 
the  items  in  any  such  budget,  but  shall  not  increase  the  total 
of  any  such  budget,  or  any  item  therein.  The  budget  com- 
missioners shall  reduce  the  estimates  contained  in  any  or  all 
such  budgets  by  such  amount  or  amounts  as  will  bring  the 
total  for  each  township,  city,  village,  school  district,  or  other 
taxing  district  within  the  limits  provided  by  law." 

You  will  readily  observe  that  the  duties  of  the  county  treas- 
urer as  a  member  of  the  board  of  budget  commissioners  of  the 
county  would  conflict  with  the  duties  of  a  member  of  the  board  of 
education  of  a  school  district  in  such  county,  for  the  reason  that 
the  budget  commissioners,  in  considering  the  annual  budget  of  the 
various  taxing  authorities  of  the  county  and  in  limiting  the  amount 
of  taxes  to  be  raised  in  each  of  the  several  taxing  districts  of  such 
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county  to  the  amount  authorized  by  law  to  be  raised  in  such  taxing 
district,  acts  as  a  check  on  said  taxing  authorities. 

It  follows,  therefore,  that  inasmuch  as  the  board  of  education 
of  a  school  district  is  one  of  the  taxing  authorities  of  the  county  in 
which  such  district  is  located,  the  office  of  county  treasurer  is  in- 
compatible with  the  office  of  member  of  the  board  of  education  of 
such  school  district,  under  the  rule  laid  down  by  the  court  in  the 
case  of  State  ex  rel.  vs.  Gebert,  12,  C.  C.  (n.  s.),  294. 

I  am  of  the  opinion  therefore  in  answer  to  your  question  that 
the  treasurer  of  a  county  may  not  act  as  a  member  of  the  board  of 
education  of  a  village  school  district  located  in  such  county. 

County  Superintendent  of  Schools,  as  Member  of  County  Board 
of  School  Examiners,  Cannot  Teach  in,  be  Connected  With  or 
be  Financially  Interested  in  a  Summer  School  or  Any  School 
Not  Supported  Wholly  or  in  Part  by  the  State.  (Sec.  7812, 
G.  C.) 


No.  1134— (Opinion  Dated  December  31,  1915.) 

Hon.  Joseph  W.  Homer,  Prosecuting  Attorney,  Newark,  Ohio. 

Dear  Sir:  I  have  your  letter  under  date  of  December  4, 
which  is  as  follows : 

"Section  7811  of  the  School  Laws,  provides: 

"There  shall  be  a  county  board  of  school  examiners  for 
each  county,  consisting  of  the  county  superintendent,  one  dis- 
trict superintendent  and  one  other  competent  teacher,  the 
latter  two  to  be  appointed  by  the  county  board  of  education." 

"Section  7812,  also  provides: 

"No  examiners  shall  teach  in,  be  connected  with,  or  finan- 
cially interested  in  any  school  which  is  not  supported  wholly 
or  in  part  by  the  state,  etc." 

"The  question  is  whether  or  not  the  county  superintend- 
ent comes  strictly  under  the  term  'examiner'  or  whether  or 
not  he  would  be  permitted  to  teach  in  a  summer  school  which 
is  not  supported  wholly  or  in  part  by  the  state,  or  in  other 
words,  whether  it  would  be  illegal  for  a  county  superintendent 
to  teach  in  any  summer  school  that  is  not  supported  wholly  or 
in  part  by  the  state?" 

Under  provision  of  Section  7811,  G.  C,  as  amended  in  104, 
0.  L.,  102,  and  as  quoted  by  you,  the  superintendent  of  the  county 
school  district  is  ex-ofiicio  a  member  of  the  county  board  of  school 
examiners,  and  the  authority  to  appoint  the  other  two  members  of 
said  board  is  vested  in  the  county  board  of  education. 
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By  the  same  act  of  the  legislature  amending  Section  7811,  G. 
C,  Section  7812,  G.  C,  was  amended  and  the  only  change  in  said 
latter  section  affected  by  said  amendment  was  to  vest  in  the  county 
board  of  education  instead  of  the  probate  judge  of  the  county  the 
authority  to  remove  an  examiner  and  appoint  his  successor  in  case 
it  is  ascertained  by  said  county  board  of  education  that  such  ex- 
aminer is  connected  with  or  interested  in  any  school  not  under 
state  control,  or  is  employed  in  any  such  institution  in  his  own 
county,  or  becomes  an  agent  of  or  interested  in  any  book  company 
or  journal,  or  fails  to  hold  the  necessary  teacher's  certificate,  or 
has  removed  from  the  county. 

Inasmuch  as  the  legislature,  in  amending  said  Section  7812, 
did  not  except  the  county  superintendent  as  a  member  of  the 
county  board  of  school  examiners  from  the  inhibitions  therein 
provided,  it  seems  clear  that  said  officer  is  subject  to  the  provisions 
of  said  section  the  same  as  the  other  two  members  of  said  board 
of  school  examiners. 

I  am  of  the  opinion  therefore,  in  answer  to  your  question,  that 
under  the  plain  provisions  of  said  Section  7812,  G.  C,  as  amended, 
the  county  superintendent  as  a  member  of  the  county  board  of 
school  examiners  may  not  teach  in,  be  connected  with  or  become 
financially  interested  in  a  summer  school  or  any  school  which  is 
not  supported  wholly  or  in  part  by  the  state,  and  in  case  the  county 
board  of  education  ascertains  that  said  county  superintendent  as  a 
member  of  said  board  of  examiners  sustains  any  of  said  relations 
to  such  an  institution,  it  will  be  the  duty  of  said  county  board  of 
education  to  remove  said  county  superintendent  from  his  office  and 
appoint  a  successor  to  said  office. 


SUPREME  COURT 


The  Hocking  Valley  Railway  Co.  vs.  The  Pubhc  Utilities  Commis- 
sion of  Ohio  et  al.     (Vol.  92,  0.  S.  Rep.) 

Public  Utilities  —  Railroads  —  Coal  Rates  —  Commission's  Order 
Conclusivey  When — Scope  of  Review  by  Courts — Intrastate  Traf- 
fic Rates^-ClassilBcation  of  Business  by  State — ^Proper  Compen- 
sation Due  Carrier — Order  Not  Unlawful  or  Unreasonable,  When 
— Guaranties  of  Federal  Constitution. 


1.  This  court  will  not  substitute  its  judgment  for  that  of  an  administrative 

board,  created  pursuant  to  an  act  of  the  legislature,  as  to  matters  within 
its  province.  Before  the  court  will  interfere  with  an  order  of  the  railway 
commission,  or  its  successors,  it  must  appear  from  a  consideration  of  the 
record  that  the  action  of  the  commission  was  unlawful  or  unreasonable. 

2.  The  state,  in  the  exercise  of  the  discretion  with  which  it  is  vested,  in 
prescribing  rates  for  intrastate  traffic  may  make  reasonable  classifications 
of  business.  The  power  is  not  arbitrary  and  must  be  used  with  due  regard 
for  the  carrier's  right  to  proper  compensation. 

3.  Considerations  of  public  interest  cannot  be  invoked  as  a  ground  to  compel 
a  common  carrier  to  maintain  a  rate  on  a  particular  commodity  that  will 
deny  proper  compensation. 

4.  The  order  of  the  railway  commission  fixing  rates  under  the  circumstances 

of  this  case  is  not  unlawful  or  unreasonable;  and  is  not  a  denial  of  due 
process  of  law  or  of  the  equal  protection  of  the  laws,  or  a  taking  of  prop- 
erty without  just  compensation. 

(No.  14739— Decided  July  2,  1915.) 

Error  to  the  Court  of  Appeals  of  Franklin  county. 

The  New  York  Coal  Company  in  January,  1910,  filed  a  com- 
plaint before  the  railroad  commission  of  Ohio  against  The  Hocking 
Valley  Railway  Company,  in  which  it  was  alleged  that  the  rates 
on  commercial  coal  in  carloads  from  Nelsonville  to  Toledo  and  in- 
termediate points  were  unreasonable. 

In  June,  1911,  after  a  hearing  by  the  commission,  it  made  an 
order  fixing  certain  rates  to  be  substituted  by  the  railway  com- 
pany and  requiring  it  to  desist  from  charging,  collecting  and  re- 
ceiving the  rates  set  out  in  the  order  for  transporting  coal  in  car- 
loads from  Nelsonville  to  Toledo,  Ohio,  and  to  certain  designated 
intermediate  points. 

The  railway  company  then  brought  an  action  in  the  common 
pleas  of  Franklin  county  praying  that  the  said  order  be  vacated 
and  set  aside  and  that  the  commission  be  enjoined  from  enforc- 
ing it. 

On  the  trial  that  court  refused  to  set  aside  the  order  or  to 
grant  the  injunction  and  dismissed  the  petition.  On  appeal  to  the 
court  of  appeals  of  Franklin  county,  a  similar  order  was  entered 
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by  that  court.  This  proceeding  is  brought  to  reverse  the  judg- 
ment of  the  court  of  appeals. 

As  stated  above,  the  original  complaint  was  filed  with  the  rail- 
road commission,  which  has  been  succeeded  under  subsequent  acts 
of  the  legislature  by  the  public  service  commission  and  the  public 
utilities  commission. 

The  railway  company  alleged  that  the  rates  as  fixed  by  the 
commission  are  unlawful  and  unreasonable  in  the  following  re- 
spects: That  said  rates  are  unreasonably  low  and  not  fair  com- 
pensation for  the  service  performed;  that  said  rates  will  operate 
unjustly  and  unreasonably  discriminate  against  the  interstate 
commerce  in  coal  in  carload  lots  from  Nelsonville,  Ohio,  to  points 
in  other  states  and  territories ;  that  said  rates  described  will  oper- 
ate to  unreasonably  discriminate  against  the  shippers  of  coal  from 
the  Pomeroy  district  of  Ohio,  and  will  exclude  them  from  the 
markets  at  the  destinations  affected  by  the  order,  and  give  Nel- 
sonville shippers  an  undue  preference  and  advantage  in  the  trans- 
portation of  coal,  and  will  have  the  effect  of  suppressing  competi- 
tion in  the  transportation  and  sale  of  bituminous  coal  to  and  at 
the  destinations  infected  by  the  rates  in  the  order  prescribed ;  that 
the  said  order  is  an  attempt  upon  the  part  of  the  commission  to 
compel  plaintiff  to  regulate,  adjust  and  fix  the  interstate  rates  in 
which  it  participates  in  the  carriage  of  coal  in  carload  lots  with 
reference  to  its  rates  in  Ohio,  and  in  this  way  to  regulate  to  some 
extent  the  interstate  commerce  of  the  plaintiff,  which  power  of 
regulation  is  exclusively  given  by  the  constitution  of  the  United 
States  to  the  congress  of  the  United  States.  Claim  is  also  made 
that  the  rates  affected  by  said  order  will  operate  to  deprive  the 
plaintiff  of  its  property  without  compensation  or  due  process  of 
law,  and  that  the  order  undertakes  to  fix  and  establish  maximum 
rates  for  the  service  therein  mentioned,  whereas  the  defendant  is 
without  legal  authority  to  establish  rates  as  maximums  to  be 
charged. 

Messrs.  Wilson  &  Rector,  for  plaintiff  in  error. 

Mr.  Edward  C.  Turner,  attorney  general;  Mr.  Lawrence  K. 
Langdon,  Mr.  Freeman  T.  Eagleson  and  Mr.  0.  E.  Harrison,  for 
defendants  in  error. 

Johnson,  J.  The  rate  on  commercial  coal  in  force  at  the  time 
of  filing  the  complaint  by  the  New  York  Coal  Company  from  Nel- 
sonville to  Toledo  was  one  dollar  per  ton.  This  was  the  rate  in 
force  as  to  all  stations  beyond  Marion.  The  rate  to  Marion  was 
eighty-five  cents,  and  from  that  point  south  lower  rates  prevailed. 
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On  the  hearing  before  the  commission,  at  which  considerable 
testimony  was  introduced,  the  rate  to  Toledo  was  reduced  to  eighty- 
five  cents  per  ton,  with  proportional  rates  to  the  intermediate 
points. 

The  proceeding  in  the  court  of  common  pleas  was  brought 
under  Section  543  et  seq.,  General  Code.  It  is  provided  in  those 
sections  that  a  certified  transcript  of  all  of  the  proceedings  had 
and  testimony  taken  before  the  commission  shall  be  filed  in  the 
court  of  common  pleas,  and  that  a  party  to  the  action  may  intro- 
duce original  evidence  in  addition  to  the  transcript  of  the  evidence 
offered  before  the  commission. 

Section  550,  General  Code,  provides  that  in  actions  under  the 
preceding  sections  to  vacate  or  set  aside  such  order  of  the  com- 
mission, the  burden  of  proof  shall  be  upon  the  plaintiff  to  show  by 
clear  and  satisfactory  evidence  that  such  order  is  unlawful  or  un- 
reasonable. Since  this  action  was  begun,  the  procedure  has  been 
changed  by  the  act  to  create  the  public  utilities  commission  of 
Ohio  (103  O.  L.,  804,  Section  33). 

The  courts  below,  after  the  performance  of  their  duty  to  fully 
examine  the  evidence  and  consider  the  claims  of  counsel  with  ref- 
erence thereto,  did  not  sustain  the  contention  of  the  plaintiff  in 
error  that  the  order  was  unlawful  or  unreasonable. 

We  have  also  examined  the  record,  not  for  the  purpose  of 
passing  on  conflicts  in  the  testimony  of  witnesses,  nor  of  deciding 
upon  pure  questions  of  fact,  but  to  determine  from  the  record,  in- 
cluding the  evidence,  whether  the  conclusions  of  fact,  as  found  by 
the  commission  and  sustained  by  the  courts  below,  were  so  depend- 
ent upon  questions  of  law  as  to  be  in  substance  and  effect  a  deci- 
sion of  the  latter. 

The  court  will  not  substitute  its  judgment  for  that  of  the  leg- 
islature or  of  an  administrative  board  created  by  it  as  to  matters 
within  its  province.  It  must  appear  that  the  order  complained 
of  was  unlawful  or  unreasonable.  Until  the  contrary  is  shown 
by  the  degree  of  proof  required  by  the  statute,  the  presumption 
is  that  rates  fixed  by  the  railway  commission  or  its  successors,  for 
intrastate  traffic,  are  reasonable  and  just  and  yield  a  compensatory 
return  to  the  carrier. 

In  the  recent  case  of  Northern  Pacific  Ry.  Co.  vs.  North  Da- 
kota, 236  U.  S.,  585,  which  involved  intrastate  rates  for  transpor- 
tation of  coal,  the  court  say:  *The  general  principles  to  be  ap- 
plied are  not  open  to  controversy.  The  railroad  property  is  pri- 
vate property  devoted  to  a  public  use.    As  a  corporation,  the 
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owner  is  subject  to  the  obligations  of  its  charter.  As  the  holder 
of  special  franchises,  it  is  subject  to  the  conditions  upon  which 
they  were  granted.  *  *  *  The  state  may  prescribe  rules  to 
insure  fair  remuneration  and  to  prevent  extortion,  to  secure  sub- 
stantial equality  of  treatment  in  like  cases,  and  to  promote  safety, 
good  order  and  convenience." 

In  concluding  the  opinion  it  is  said:  "It  is  presumed, — ^but 
the  presumption  is  a  rebuttable  one — that  the  rates  which  the 
state  fixes  for  intrastate  traffic  are  reasonable  and  just.  When 
the  question  is  as  to  the  profitableness  of  the  intrastate  business 
as  a  whole  under  a  general  scheme  of  rates,  the  carrier  must  sat- 
isfactorily prove  the  fair  value  of  the  property  employed  in  its 
intrastate  business  and  show  that  it  has  been  denied  a  fair  return 
upon  that  value.  With  respect  to  particular  rates,  it  is  recognized 
that  there  is  a  wide  field  of  legislative  discretion,  permitting  vari- 
ety and  classification,  and  hence  the  mere  details  of  what  appears 
to  be  a  reasonable  scheme  of  rates,  or  a  tariff  or  schedule  affording 
substantial  compensation,  are  not  subject  to  judicial  review.  But 
this  legislative  power  cannot  be  regarded  as  being  without  limit. 
The  constitutional  guaranty  protects  the  carrier  from  arbitrary 
action  and  from  the  appropriation  of  its  property  to  public  pur- 
poses outside  the  undertaking  assumed ;  and  where  it  is  established 
that  a  commodity,  or  a  class  of  traffic,  has  been  segregated  and  a 
rate  imposed  which  would  compel  the  carrier  to  transport  it  for 
less  than  the  proper  cost  of  transportation,  or  virtually  at  cost,  and 
thus  the  carrier  would  be  denied  a  reasonable  reward  for  its  service 
after  taking  into  account  the  entire  traffic  to  which  the  rate  ap- 
plies, it  must  be  concluded  that  the  state  has  exceeded  its  auth- 
ority." 

We  assume  that  the  above  may  be  taken  as  a  fair  and  concise 
statement  of  the  position  of  the  federal  supreme  court  upon  this 
important  subject  after  full  consideration  of  a  number  of  rate 
cases  which  have  been  recently  before  it. 

The  defendant  in  error  points  out  that  it  is  shown  by  the 
record  that  the  Hocking  coal  district  constitutes  one  of  the  val- 
uable resources  of  the  state  of  Ohio ;  that  large  amounts  of  capital 
are  invested  in  it,  large  numbers  of  citizens  are  directly  employed 
in  its  development,  and  the  prosperity  and  welfare  of  many  indus- 
trial and  commercial  enterprises  are  dependent  upon  the  continued 
existence  and  growth  of  the  mining  operations  in  the  locality ;  that 
these  are  adversely  affected  by  the  high  rates  charged  by  the  de- 
fendant for  the  transportation  of  coal  from  this  field,  and  that  to 
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remedy  these  conditions,  the  complaint  was  originally  filed  before 
the  commission.  And  further,  that  considerations  of  public  inter- 
est suggest  a  low  rather  than  a  high  rate  on  the  traffic. 

We  are  not  unmindful  of  the  great  desirability  of  the  devel- 
opment of  those  resources  and  the  highly  beneficial  results  that 
would  accrue  to  the  people  of  Ohio  if  all  the  industries  referred  to 
should  prosper.  Every  proper  effort  of  the  people  and  the  gov- 
ernment should  be  exerted  to  bring  about  this  beneficent  result. 
The  considerations  suggested  may  be  properly  invoked  as  a  ground 
for  the  enforcement  of  reasonable  rates;  but  we  are  likewise  ad- 
monished that  the  rights  of  the  plaintiff  railway  company  are  also 
entitled  to  consideration,  and  it  is  the  duty  of  the  state  and  its 
administrative  agency,  as  well  as  of  the  court,  to  see  that  no  in- 
justice is  done  it.  The  same  matter  is  referred  to  in  the  Northern 
Pacific  case,  supra. 

The  court  say:  "The  state  insists  that  the  enactment  of  the 
statute  may  be  justified  as  'a  declaration  of  public  policy.'  In 
substance,  the  argument  is  that  the  rate  was  imposed  to  aid  in 
the  development  of  a  local  industry  and  thus  to  confer  a  benefit 
upon  the  people  of  the  state.  The  importance  to  the  community 
of  its  deposits  of  lignite  coal,  the  infancy  of  the  industry,  and  the 
advantages  to  be  gained  by  increasing  the  consumption  of  this  coal 
and  making  the  community  less  dependent  upon  fuel  supplies 
imported  into  the  state,  are  emphasized.  But,  while  local  inter- 
ests serve  as  a  motive  for  enforcing  reasonable  rates,  it  would  be 
a  very  different  matter  to  say  that  the  state  may  compel  the  car- 
rier to  maintain  a  rate  upon  a  particular  commodity  that  is  less 
than  reasonable,  or — as  might  equally  well  be  asserted — ^to  carry 
gratuitiously,  in  order  to  build  up  a  local  enterprise." 

The  railway  commission,  on  the  hearing  of  the  complaint  re- 
ferred to  in  this  case,  was  only  empowered  to  fix  a  rate  that  was 
reasonable  and  that  would  furnish  to  the  plaintiff  company  a  fair 
and  just  compensation.  As  stated  in  the  language  already  quoted, 
"It  is  presumed, — ^but  the  presumption  is  a  rebuttable  one — ^that 
the  rates  which  the  state  fixes  for  intrastate  traffic  are  reasonable 
and  just." 

The  proposition,  asserted  by  the  plaintiff  in  this  injunction 
proceeding,  is  that  the  order  of  the  commission  was  unlawful  and 
unreasonable,  and  the  question  before  us  is  whether  the  record 
discloses  that  the  plaintiff  has  by  clear  and  satisfactory  evidence 
sustained  its  contention. 

It  is  claimed  that  the  commission,  in  arriving  at  its  conclu- 
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sion,  relied  upon  the  lake-cargo  coal  rate  from  Nelsonville  to  To 
ledo  as  a  baisis  for  comparison  in  fixing  the  cost  of  service  and  the 
rate  to  be  fixed  on  commercial  coal.  It  is  insisted  that  this  is  an 
unfair  basis  of  comparison  because  of  the  fact  that  the  lower  dif- 
ferential of  lake-cargo  coal  is  made  for  the  reason  that  some  con- 
sideration must  be  given  to  its  long  haul  to  final  destination  at 
the  lake  ports  for  shipment  to  the  Northwest ;  that  long-haul  rates 
are  normally  lower  per  mile  than  short-haul  rates ;  that  lake-cargo 
coal  is  transported  under  peculiar  conditions,  altogether  different 
from  those  that  pertain  to  the  carrying  of  commercial  coal;  and 
that  lake  coal  moves  in  train  loads  in  the  summer  and  does  not 
require  such  switching  and  delivery  service  as  commercial  coal. 

The  plaintiff  had  formerly  established  a  rate  of  eighty-five 
cents  for  lake-cargo  coal  from  Nelsonville  to  Toledo.  This  was 
reduced  to  seventy-five  cents  by  the  plaintiff  and  this  reduction  is 
stated  to  have  been  made  to  meet  a  rate  fixed  by  the  interstate 
commerce  commission  in  another  proceeding  concerning  other  par- 
ties. It  is  not  contended  that  the  rate  of  seventy-five  cents  was 
not  a  fair  one,  and  if  the  commission  and  the  courts  below  assumed 
that  such  a  rate,  voluntarily  accepted  by  the  plaintiff,  was  com- 
pensatory and  reasonable  in  the  light  of  the  evidence,  we  think 
that  no  ground  of  complaint. 

The  evidence  in  the  case  consisted  of  public  documents,  includ- 
ing various  reports  of  the  plaintiff  company,  and  the  testimony  of 
a  number  of  officers  of  the  plaintiff  company  and  other  wit- 
nesses. 

In  truth,  it  may  be  said  that  the  determination  of  the  entire 
case  depends  very  largely  on  the  evidence.  If  the  result  at  which 
the  commission  arrived  is  justified  by  the  whole  record,  the  pro- 
cess of  reasoning  by  which  that  result  was  arrived  at,  is  not  im- 
I)ortant  except  as  it  might  assist  the  reviewing  courts  in  the  inves- 
tigation of  the  case. 

It  wias  shown  in  the  evidence  that  the  plaintiff  and  other  rail- 
road companies  had  accepted  and  fixed  rates  for  similar  services 
under  similar  conditions,  and  as  to  this  also  we  remark  that  the 
commission  and  the  courts  below  might  well  have  assumed,  in  the 
light  of  the  evidence  that  appears  in  the  record,  that  these  rates, 
voluntarily  accepted  and  maintained  by  the  company,  are  reason- 
able and  compensatory,  and  that  they  furnish  a  reasonable  basis 
for  comparison  or  to  throw  light  upon  the  general  subject  and 
give  assistance  to  the  commission  in  fixing  a  fair  rate. 

One  of  the  witnesses,  Hillman,  testified  as  an  expert  on  the 
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question  of  freight  ratemaking,  and  his  testimony  occupied  a  large 
portion  of  the  record.  He  prepared  and  produced  a  statement  of 
facts,  or  a  schedule,  which  showed  the  distances,  from  the  different 
stations,  the  rates  charged  for  hauling  coal,  the  entire  operating 
cost  of  hauling  it  from  the  Hocking  district  at  or  near  Nelsonville 
to  each  of  the  points  mentioned  in  the  bill  of  complaint,  the  rev- 
enue i)er  ton  per  mile,  the  cost  per  ton  per  mile  and  the  ratio  of 
the  cost  to  the  revenue. 

Mr.  Dunham,  the  traffic  manager  of  the  plaintiff,  testified  to 
the  general  effect  that  certain  of  the  rates  maintained  and  ac- 
cepted by  the  plaintiff  before  the  making  of  the  order  attacked, 
are  compensatory.  The  railway  company  offered  no  evidence  to 
refute  the  statements  contained  in  the  schedule  prepared  by  the 
witness,  Hillman. 

It  may  be  conceded  that  the  cost  of  service  is  a  difficult  mat- 
ter to  determine  under  any  circumstances  and  that  it  would  be  a 
peculiarly  difficult  matter  for  a  court  without  practical  experience 
in  railroad  operation.  However,  it  would  seem  to' be  reasonable 
that  the  calculations  and  conclusions  of  experts  would  be  valuable 
in  that  behalf.  It  is  also  a  reasonable  suggestion  that  if  the  rail- 
road company  claimed  that  the  deductions  of  Mr.  Hillman  were 
erroneous,  it  being  in  possession  of  the  more  exact  data  by  which 
the  error  could  be  determined,  it  should  have  produced  such  data 
upon  the  hearing. 

As  to  a  similar  situation  the  supreme  court  of  the  United 
States,  in  the  Minnesota  rate  case,  Simpson  et  al.  vs.  Shepard,  230 
U.  S.,  352,  466,  speaking  of  Mr.  Justice  Hughes,  said:  ''It  may 
be  said  that  this  would  have  been  a  very  difficult  matter,  but  the 
company  having  assailed  the  constitutionality  of  the  state  acts  and 
orders  was  bound  to  establish  its  case,  and  it  was  not  entitled  to 
rest  on  expressions  of  judgment  when  it  had  it  in  its  power  to 
present  accurate  data  which  would  permit  the  court  to  draw  the 
right  conclusion." 

It  has  come  to  be  a  well-settled  proposition  that  while  the 
cost  of  service  does  not  determine  rates,  it  is  an  important  element 
in  arriving  at  a  judgment  with  reference  to  a  rate.  It  is  recog- 
nized in  the  language  of  the  federal  supreme  court  which  is  quoted 
heretofore. 

The  record  also  discloses  other  bases  of  comparison  which 
might  reasonably  have  been  followed  by  the  commission  and  the 
courts  below  and  which  we  are  not  able  to  say  are  not  sustained 
by  the  evidence,  viz.,  the  railway  fuel-coal  rate  maintained  by  the 
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plaintiff  from  the  Nelsonville  district  to  Toledo,  the  rate  on  com- 
mercial coal  from  the  Chesapeake  &  Ohio  and  from  the  Kanawha 
&  Michigan  railway  companies  over  the  plaintiff's  railroad,  and 
the  rates  fixed  by  other  railway  companies  for  somewhat  similar 
service  in  other  districts  of  the  country,  a  number  of  which  are 
shown  by  the  evidence. 

The  propriety  of  deduction  from  information  gathered  by 
evidence  of  the  character  just  referred  to,  is  likewise  recognized 
in  the  Northern  Pacific  case. 

Finally,  it  is  earnestly  contended  by  the  plaintiff  in  error  that 
in  fixing  the  rates  set  out  in  its  order  the  commission  entirely  over- 
looked the  fact  that  the  company  is  entitled  to  some  compensation 
for  profit  for  the  terminal  services  rendered  by  it.  The  terminal 
service  rendered  by  the  railroad  company  in  the  assembling  of  the 
coal  for  shipment  and  the  facilities  furnished  for  distribution  at 
the  point  of  delivery  are,  of  course,  as  much  a  service  rendered 
to  the  shipper  as  is  the  hauling  of  the  freight  over  the  railroad 
line. 

It  is  conceded  that  the  commission,  in  arriving  at  its  results, 
concluded  from  the  evidence  that  the  cost  of  moving  the  traffic  was 
sixty  per  cent,  of  the  rate  that  should  be  fixed  for  the  shipment ; 
that  is  to  say,  if  the  operating  expense  is  ascertained,  that  expense 
is  assumed  to  be  sixty  per  cent,  of  the  rate  that  should  be  fixed. 
The  commission  found  that  the  cost  of  hauling  coal  between  Nel- 
sonville and  Toledo  was  39.02  cents  per  ton.  Assuming  that 
amount  to  be  sixty  per  cent,  of  the  rate  that  should  be  charged, 
the  full  rate  is  ascertained  to  be*  sixty-five  cents  per  ton.  The 
commission  added  ten  cents  per  ton  for  terminal  service  at  the 
originating  point  and  the  same  amount  for  the  same  service  at 
the  destination,  and  fixed  the  total  eighty-five  cents  as  the  rate 
to  be  charged.  The  twenty  cents  was  added  to  cover  terminal 
service,  and  we  are  of  the  opinion  that  the  record  justifies  the  find- 
ing of  the  courts  below  that  the  allowance  of  twenty  cents  for 
terminal  service  was  sufficient  to  cover  cost  and  a  proper  com- 
pensation. 

We  have  not  been  able  to  find  this  record  discloses  that  the 
order  of  the  commission  denies  to  the  plaintiff  company  a  reason- 
able reward  for  its  service,  or  that  it  is  unlawful  or  unreasonable. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Donahue,  Wanamaker,  Newman,  Jones  and 
Matthias,  JJ.,  concur. 
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Tuesday,   January   11,   1916. 

MOTION   DOCKET. 

8974.  The  Nypano  R.  R.  Co.  et  al. 
Ts  Jay  Spaulding,  Auditor,  et  al.  Mo- 
tion by  defendants  to  dismiss  petition 
in  error  in  cause  No.  14976  on  the 
general  docket.    Sustained. 

4 

S975.  Charles  Likens  et  al.  vs.  Jay 
Spaulding,  Auditor,  et  al.  Motion  by 
defendants  to  dismiss  petition  in  error 
In  cause  No.  14977  on  the  general 
docket.    Sustained.  . 

8976,  John  H.  Clark  et  al.  vs.  Jay 
Spaulding,  Auditor,  et  al.  Motion  by 
defendants  to  dismiss  petition  in  error 
in  cause  No.  14984  on  the  general 
docket.    Sustained. 

8977.  The  C.  C.  C.  &  St.  L.  Ry.  Co. 
vs.  Robert  S.  Dombaugh,  Treasurer,  et 
al.  Motion  by  defendant  to  dismiss 
petition  in  error  in  cause  No.  14985  on 
the  general  docket.    Sustained. 

8980.  Village  of  Amelia  et  al  vs. 
Anna  M.  Hicks.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Cler- 
mont county  to  certify  its  record. 
Overruled. 

8982.  The  Botzum  Brothers  Co.  vs. 
Emmet  O.  Ellery  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Summit  county  to  certify  its  record. 
Overruled. 

8985.  State  ex  rel.  O.  F.  Hitman  et 
al  vs.  Board  of  County  Commissioners 
of  Greene  County.  Motion  by  plaintiff 
to  dispense  with  printing  record  and 
briefs  in  cause  No.  15059  on  the  gen- 
eral docket.    Allowed. 

8986.  In  Re  R.  D.  Williamson  et  al. 
vs.  the  Board  of  County  Commission- 
ers of  Greene  County.  Motion  by 
plaintiff  to  dispense  with  printing  rec- 
ord and  briefs  In  cause  No.  15060  on 
the  general  docket.    Allowed. 

8987.  Board  of  County  Commission- 
ers of  Wayne  County  vs.  The  Wooster 
Shale  Brick  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Wayne  county  to  certify  its  record. 
Overruled. 


8988.  Wm.  Hartley  Pugh  vs.  Anna 
B.  Conley.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton County  to  certify  its  record. 
Overruled. 

^989.  August  Kachny  vs.  Michael 
Muhic.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

8990.  William  F.  Persons  et  al.  vs. 
John  C.  Lowe.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

8991.  The  Citizens'  Gas  &  Electric 
Co.  vs.  E.  F.  Black.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lorain  county  to  certify  its  record 
Allowed. 

8992.  State  of  Ohio  ex  rel.  Martin 
S.  Snarr  et  al.  vs.  Board  of  Education 
of  Harrison  Rural  School  District  of 
Champaign  County.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Champaign  county  to  certify  its 
record.    Overruled. 

8993.  Tim  Haley  vs.  Gilbert  C. 
Hanna  et  al.  Motion  by  defendant, 
Kate  Setz,  for  anorder  taxing  costs  in 
cause  No.  14826  on  the  general  docket. 
Motion  sustained. 

8994.  Wallace  D.  Yaple  et  al.,  etc., 
vs.  Sam  Police.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

8995.  James  Henry,  Administrator, 
vs.  Nana  Richards  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

8996.  Mike  Kaczmarek  vs.  Village 
of  Independence.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

8997.  Mike  Kaczmarek  vs.  Village 
of  Independence.  Motion  for  an  order 
directing    the    Court    of    Appeals    of 
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Cuyahoga  county  to  certify  its  record. 
Overruled. 

8998.  Spencer  Prosser  vs.  John 
Epavitz  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Hu- 
ron county  to  certify  its  record.  Over- 
ruled. 


GENERAL  DOCKET. 

14959.  P.  C.  Prentiss  vs.  H.  R. 
Dittmer.  Henry.  Judgment  affirmed. 
Opinion. 

15018.  City  of  Sidney  et  al.  vs.  J. 
-G.  Cummins.  Shelby.  Judgment 
affirmed.    Opinion. 


15088.  The  State  of  Ohio  ex  rel. 
EMward  C.  Turner,  Attorney  General, 
vs.  Prudential  Casualty  Company,  of 
Indianapolis,  Ind.  In  quo  warranto. 
Dismissed  on  motion  of  plaintiff  with- 
out prejudice  ieuid  without  record  at 
costs  of  plaintiff. 

15090.  The  State  of'  Ohio  ex  rel. 
Edward  C.  Turner,  Attorney  General, 
vs.  Frankfort  General  Insurance  Com- 
pany, of  Frankfort  on  the  Main,  Ger- 
many. In  quo  warranto.  Dismissed 
on  motion  of  plaintiff  without  preju- 
dice and  without  record  at  costs  of 
plaintiff. 
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The  Cincinnati  Home  Brewing  Com- 
pany, $150,000.  Charles  A.  Buehler, 
John  Hoffman,  William  Hoffman,  Will- 
iam Thle,  Charles  Proebstle. 

The  Superior  Lithographing  Com- 
pany, Akron,  |20,000.    Lloyd  R.  Read, 

D.  R.  Ferguson,  Merle  E.  Rudy,  Mar- 
garet B.  Keller,  James  M.  Robbins. 

The  Taylor  Brothers  Company, 
Cleveland.  |12,000.  ^.  £.  Taylor,  H.  C. 
Taylor,  M.  E.  Taylor,  W.  M.  Taylor, 
W.  J.  Taylor;  manufacturing  rubber 
stamps,  etc. 

The  Western  Avenue*  Greenhouse 
Company,  Toledo,  |10,000.  Arthur  G. 
Imborstag,  Myrtle  A.  Schroder,  Ele- 
nore  M.  Imoberstag,  M.  E.  Imoberstag, 
C.  O.  Imoberstag. 

The  Interstate  Umbrella  Company, 
Toledo,  150,000.  Charles  Roper,  J.  F. 
Beaner,  Howard  L.  Furlow,  Otto  L. 
Hankison.  Clyde  L.  Deeds. 

The  Elliott-Thompson  Electric  Com- 
pany. Cleveland,  120,000.  J.  N.  Elliott, 
H.  B.  Elliott,  James  T.  Thompson,  J. 
P.  Elliott,  Ted  Howard. 

The  Mogadore  Sand  &  Gravel  Com- 
pany, Cleiveland,  |10,000.  A.  S.  Cun- 
ningham, C.  Emerson,  A.  H.  Keehl, 
Agnes  F.  Keehl,  H.  V.  Tilkins. 

The  Atlas  Theater  tJompany,  Tole- 
do, 110,000.  George  Fleischman,  Clar- 
ence G.  Fleischman,  George  Fleisch- 
man, George  Kroetz,  Jr. 

The  P.  S.  Truesdell  Company  Colum- 
bus, $30,000;  manufacturing  and  deal- 
ing in  candy.  William  H.  Hawk,  Percy 
S.  Truesdell,  A.  C.  Stephenson,  W.  E. 
Stephenson,  Anna  S.  Truesdell. 

TTie  Weill  Department  Company, 
Circleville,  $150,000.  J.  M.  Weill,  I.  L. 
WeiU,  H.  B.  W«lll,  S.  P.  Lightfoot,  E. 

E.  Meister. 

The  Gross  Photo  Supply  Company, 
Toledo,  $75,000.  Sigmond  Sanger,  Oli- 
ver Gross,  Rudolph  Gross,  Charles  W. 
Owen,  W.  M.  Booker. 

The  Defiance  Water  Works  Com- 
pany, Defiance,  $150,000.  Julian  H. 
Tyler,  Frank  G.  Crane,  Louis  E.  Paine, 
Leland  G.  Gardner,  Forrest  Jeffries. 

The  Tubeless  Tire  &  Rubber  Com- 
pany,    Millersburg,     $75,000.     O.     J. 


Hicks,  John  Lemmon,  W.  R.  Price,  G. 

B.  Helmuth,  D.  A.  Messner,  Sam  M. 
Miller. 

The  Deshler  Motor  Sales  Company, 
Deshler,  $10,000.  O.  L.  Norris,  H.  W. 
Buckley,  H.  C.  Brockaw,  Frank  Fir- 
man and  W.  W.  Norris. 

The  Deunquat  Elevator  &  Exchange 
Company,  Deunquat,  $10,000.  J.  J. 
Armstrong,  Jesse  S.  Ekleberry,  J.  A. 
Horick,  W.  A.  Kuenzle,  G.  E.  Sneer- 
inger. 

The  Dresden  Electric  Light,  Dres- 
den, $10,000.  Maxwell  Frazier,  Angle 
Frazier,  Myrle  S.  Frazier,  William  S. 
Lemert,  C.  M.  Haas,  W.  A.  Walcutt. 

The  Chamberlain  Manufacturing 
Company,  Cleveland,  $50,000.     Henry 

C.  Chamberlain,  F.  E.  Stewart,  E.  M. 
Cowles,  B.  H.  Dpwd,  C.  H.  Bambonnet; 
dealing  in  chemicals,  drugs,  toilet 
preparations,  etc 

The  Buckeye  Motion  Picture  Com- 
pany, Toledo,  $10,000.  L.  P.  Eichen- 
berg,  Joseph  Kent,  James  McKeiver, 
James  K.  Stump,  Mary  Hiett. 

Buckeye  Fruit  Product  Company, 
Cleveland,  $10,000.  Julius  Bloomberg, 
Eugene  E.  Wolf,  Helen  Shlbley,  Alvin 
J.  Lichtenstader,  S.  J.  Lichtenstader. 

Booth  Bumper  Company.  Toledo, 
$10,000.  W.  S.  Booth,  G.  E.  Smith, 
Frank  H.  Geer,  W.  L.  Schumacher, 
C.  V.  Skinner. 

The  Anchor  Film  Company,  Cleve- 
land, $10,000.  Cecil  Adler,  Philip  Ad- 
ler,  Henry  H.  Lustig,  G.  K.  Allgeier, 
David  Adler. 

Abner  Manufacturing  Company,  Wa- 
pakoneta,  $25,000.  J.  H.  Goeke,  R.  B. 
Anderson.  Chas.  F.  Herbs t,  A.  J. 
Brown,  C.  A.  Syueve;  manufacturing 
and* dealing  in  gas  generators,  light 
fixtures,  water  filters,  etc. 

Brook  Park  Realty  Company,  Cleve- 
land, $25,000.  C.  R.  Cross,  Ekiward  C. 
Daoust,  Quay  H.  Findley,  J.  E.  Grif- 
fith, D.  V.  Fisher. 

Cornell  Company.  Cleveland,  $10,- 
000.  Arnold  E.  Cornell,  W.  Connelly, 
Harvey  D.  Goulder,  Wm.  Wisnerwhite. 
Robt.  G.  McCreary;  dealing  in  real 
estate. 
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Amsterdam  Supply  Company,  Am- 
sterdam, $10,000;  dealing  in  general 
merchandise.  John  A.  Cunningham, 
John  G.  Miser,  Lewis  W.  Stimmetz, 
Charles  H.  Hess,  James  C.  Miller. 

Ashland  County  Detectives  Associa- 
tion of  Ashland,  Ohio.  H.  L.  Avery,  C. 
J.  Harry,  H.  B.  Viers,  B.  A.  Anderson, 
E.  T.  Cassel,  J.  L.  Hamilton,  Tully 
Mish,  George  W.  Depler,  T.  E.  Drake, 
Walter  WoUison,  Lyman  B.  Wilkins, 
Frank  Grimes,  C.  C.  Clark,  Charles 
E.  Ulrich,  J.  F.  Ricker. 

The  Pentecostal  Church  of  the  Naz- 
erene,  Middletown.  James  W.  Hal- 
sey,  Sam  Grafts,  Berry  Nickwell,  N. 
C.  HofP,  O.  W.  Conley,  C.  E.  Hawkins. 

The  Gelgerman-Malone  Co.,  Cleve- 
land, $15,000;  dealing  in  men's  furnish- 
ings of  all  kinds.  J.  V.  Malone,  Rich- 
ard H.  Lee,  A.  J.  Hall,  G.  H.  Ester- 
brook,  D.  B.  Stone. 

The  Efficient  Tool  Co.,  Springfield, 
$2500.  Carl  M.  Stretcher,  Donald 
Kirkpatrick,  Raymond  L.  Mclntire, 
Joseph  B.  Gaines,  William  D.  Mclntire, 
Paul  C.  Layboume,  John  C.  Brecken- 
ridge. 

Ramseyer  Land  Co.,  Toledo,  $10,000. 
M.  S.  Ramseyer,  M.  H.  Kern,  A.  L. 
Conn,  Samuel  Bergman,  E,  K.  Fisher. 

The  Excelsior  Mortgage  Co,  Cleve- 
land, $25,000.  A.  J.  Halle,  I.  B. 
Shapiro,  D.  B.  Stone,  C.  M.  Bsterbrook, 
M.   McManus. 

Coventry  Land  and  Improvement 
Co.,  Akron,  $500,000.  William  H. 
Kroeger,  Robert  F.  Todd,  John  F. 
Rowe,  Benjamin  J.  Bird,  Howard  W. 
Reading. 

Corlett  Sand  &  Gravel  Co.,  Cleveland, 
$5000.  Mae  E.  Loesch,  Carl  M.  Handy, 
Edward  W.  Loesch,  Dr.  Edw.  J.  Flem- 
ing, Wm.  E  Loesch. 

Atlantic  Machine  &  Manufacturing 
Company,  Cleveland,  $15,000.  Thomas 
Ware,  Joseph  F.  Condi,  R.  A.  Smith, 
L.  M.  DeCelle,  Ralph  Ditty. 

Spring  Valley  Crude  Oil,  Spring  Val- 
ley. $10,000.  W.  W.  Mitchell,  W.  E. 
Criter,  W.  W.  Whiteker,  T.  M.  Scarf, 
P.  F.  Weller,  J.  A.  Shitler,  C.  A.  Sol- 
lers,  S.  D.  Corwin,  H.  W.  Badgley, 
William  Craig. 

Cambrian  Oil  Company,  Cleveland, 
$25,000.  J.  G.  Fogg,  R.  M.  Calfee,  M. 
M.  Feidner,  H.  Hill,  H.  M.  O'Boyle. 

Akroni  Hirlap  Publishing  Company, 
Akron,  $3000.  Joseph  J.  Ivory,  Joseph 
Moskovitz,  Joseph  Darago,  Henry  A. 
Roberts,  Emilie  Ivory, 

North   Ohio   Hotel,   Lorain,   $10,000. 


Geo.  B.  Harris,  Joseph  J.  Klein,  S.  M. 
Davis,  N.  A.  Close,  William  Gobson. 

Rubber  City  Auto  Company,  Akron, 
$2500.  Joseph  J.  Ivory,  Emilia  Ivory, 
James  H.  Webber,  Henry  A.  Roberts, 
Wilma  J.  Roberts. 

G.  H.  Mead  Company,  Dayton,  ^0,- 
000.  Henry  S.  Mead,  C.  A.  Lewis,  K. 
M.  Gray,  H.  C.  Conway,  E.  C.  Hen- 
rickson. 

Increasee. 

Columbia  Axle  Company,  Cleveland; 
$200,000  to  $350,000. 

Circular  Advertising  Company,  Cin- 
cinnati; $40,000  to  $55,000. 

Union  Chain  &  Manufacturing  Com- 
pany, Seville;  $10,000  to  $20,000. 

The  C.  O.  Wells  Creamery  Company, 
Edison;   $20,000  to  $50,000. 

The  West  Side  Milling  Company, 
Massillon;    $30,000  to  $60,000. 

The  Western  and  Southern  Life  In- 
surance Company,  Cincinnati;  $100,000 
to  $300,000. 

The  Consolidated  Realty  Company, 
Toledo;   $10,000  to  $30,000. 

The  Holran  Stone  Company,  Cleve- 
land; $200,000  to  $350,000. 

The  Parts  Realty  Company,  Elyria; 
$20,000  to  $50,000. 

The  Allen  Motor  Company,  Fosto- 
ria;   $400,000  to  $1,500,000. 

Ohio  Pennsylvania  Sand  &  Gravel 
Company,  New  Comerstown;  $20,000 
to  $25,000. 

The  B.  C.  Tibbite  Lumber  Company, 
Youngstown;   $40,000  to  $250,000. 

Jos.  G.  Chrispin  Lime  &  Cement 
Company,  Cincinnati;  $20,000  to  $35,- 
000. 

Sheriff  Street  Market  ft  Storage 
Company,  Cleveland;  $1,000,000  to 
$2,500,000. 

Mahoning  Valley  Mortgage  Co.. 
Youngstown.    $25,000   to    $250,000. 

Central  West  Motor  Car  Co.,  Colum- 
bus, $5000  to  $15,000. 

Decreases. 

Hawgood  &  Avery  Transit  Co., 
Mentor,  $150,000  to  $15,000. 

Decreases. 

Wymkoop  McGormley,  Toledo;  $25,- 
000  to  $10,000. 

Pittsburgh,  Painesville  ft  Fairport 
Railway,  Painesville;  $1,000,000  to 
$10,000. 

The  Columbus  &  Cincinnati  Midland 
Railroad  Company,  Columbus;  $3,000,- 
000  to  $30,000. 

The  J.  M.  McCullough  Company, 
Cincinnati;   $250,000  to  $200,000. 
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No.  461 — ^The  National  Tube  Company,  Complainant,  Versus  The 
New  York  Central  Railroad  Company,  The  New  York,  Chicago 
and  St.  Louis  Railroad  Company,  The  Wheeling  and  Lake  Erie 
Railroad  Company,  W.  M.  Duncan,  Receiver,  The  Baltimore  and 
Ohio  Railroad  Company  and  The  Lorain,  Ashland  and  Southern 
Railway  Company,  Defendants.  Ordered,  That  the  Rates  be 
Modified. 


(Dated,  January  6,  1916.) 

This  matter  came  on  for  hearing  upon  the  complaint  of  The 
National  Tube  Company  against  The  New  York  Central  Railroad 
Company,  The  New  York,  Chicago  and  St.  Louis  Railroad  Company, 
The  Wheeling  and  Lake  Erie  Railroad  Company,  W.  M.  Duncan, 
Receiver,  The  Baltimore  and  Ohio  Railroad  Company,  and  The 
Lorain,  Ashland  and  Southern  Railway  Company,  alleging  that  the 
rates  charged,  demanded  and  collected  by  said  defendants  for 
transporting  commercial  slag  in  carload  lots  from  points  within 
the  state  of  Ohio  to  points  within  said  state  are  unjust,  unreason- 
able and  unduly  discriminatory,  the  answers  of  said  defendants 
and  the  evidence. 

The  commission,  being  fully  advised  in  the  premises,  finds 
that  the  miaximum  rates  which  should  be  charged  for  transporting 
commercial  slag  in  carload  lots  from  points  within  the  state  of 
Ohio  to  points  within  said  state,  based  upon  a  minimum  carload 
weight  of  45,000  pounds  except  when  the  marked  capacity  of  the 
car  is  less,  in  which  case  the  marked  capacity  of  the  car  will  be 
the  minimum  weight,  but  in  no  case  less  than  35,000  pounds, 
should  not  exceed  the  rates  contained  and  shown  in  the  following 
table  which  the  commission  finds  to  be  the  reasonable  and  just 
rates,  towit: 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 
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and  that  insofar  as  the  rates  of  said  defendants  exceed  the  said 
rates  above  named,  the  same  are  excessive,  unreasonable  and  in 
violation  of  law.    It  is,  therefore, 

Ordered,  That  defendants,  said  The  New  York  Central  Rail- 
road Company,  The  New  York,  Chicago  and  St.  Louis  Railroad 
Company,  The  Wheeling  and  Lake  Erie  Railroad  Company,  W.  M. 
Duncan,  Receiver,  The  Baltimore  and  Ohio  Railroad  Company  and 
The  Lorain,  Ashland  and  Southern  Railway  Company,  and  each 
of  them,  cease  and  desist,  on  or  before  the  15th  day  of  February, 
1916,  from  charging,  demanding,  collecting  or  receiving  for  the 
transportation  of  commercial  slag  in  carload  lots  from  points 
within  the  state  of  Ohio  to  points  within  said  state  rates  iji  ex- 
cess of  said  rates  hereinbefore  mentioned,  and  it  is  further 

Ordered,  That  on  or  before  the  15th  day  of  February,  1016, 
defendants,  said  The  New  York  Central  Railroad  Company,  The 
New  York,  Chicago  and  St.  Louis  Railroad  Company,  The  Wheel- 
ing and  Lake  Erie  Railroad  Company,  W.  M.  Duncan,  Receiver, 
The  Baltimore  and  Ohio  Railroad  Company  and  The  Lorain,  Ash- 
land and  Southern  Railway  Company,  and  each  of  them,  establish 
rates  for  transporting  commercial  slag  in  carload  lots  from  points 
within  the  state  of  Ohio  to  points  within  said  state  based  upon  a 
minimum  carload  weight  of  45,000  pounds,  except  when  the 
marked  capacity  of  the  car  is  less,  in  which  case  the  marked  ca- 
pacity of  the  car  will  be  the  minimum  weight,  but  in  no  case  less 
than  35,000  pounds,  which  rates  shall  not  exceed  the  following  as 
reasonable  maximum  rates,  towit : 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

?5  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 

and  that  tariffs  be  filed  accordingly. 
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No.  468 — Carnegie  Steel  Company,  Complainant,  Versus  The 
Baltimore  and  Ohio  Railroad  Company,  Erie  Railroad  Company, 
The  New  York  Central  Railroad  Company,  Pennsylvania  Com- 
pany, The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  and  The  Pittsburgh  and  Lake  Erie  Railroad  Company, 
Defendants.    Ordered,  That  Rates  be  Modified. 


(Dated,  January  7,  1916.) 

This  matter  came  on  for  hearing  upon  the  complaint  of  the 
Carnegie  Steel  Company  against  The  Baltimore  and  Ohio  Rail- 
road Company,  Erie  Railroad  Company,  The  New  York  Central 
Railroad  Company,  Pennsylvania  Company,  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  and  The  Pitts- 
burgh and  Lake  Erie  Railroad  Company,  alleging  that  the  rates 
charged  demanded  and  collected  by  said  defendants  for  trans- 
porting commercial  slag  in  carload  lots  from  points  within  the 
state  of  Ohio  to  points  within  said  state  are  unjust,  unreasonable 
and  unduly  discriminatory,  the  answers  of  said  defendants  and 
the  evidence. 

The  commission,  being  fully  advised  in  the  premises,  finds 
that  the  maximum  rates  which  should  be  charged  for  transport- 
ing commercial  slag  in  carload  lots  from  points  within  the  state 
of  Ohio  to  points  within  said  state,  based  upon  a  minimum  car- 
load weight  of  45,000  pounds  except  when  the  marked  capacity 
of  the  car  is  less,  in  which  case  the  marked  capacity  of  the  car 
will  be  the  minimum  weight,  but  in  no  case  less  than  35,000 
pounds,  should  not  Exceed  the  rates  contained  and  shown  in  the 
following  table,  which  the  commission  finds  to  be  the  reasonable 
and  just  rates,  towit: 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 

« 

and  that  insofar  as  the  rates  of  said  defendants  exceed  the  said 
rates  above  named,  the  same  are  excessive,  unreasonable  and  in 
violation  of  law.    It  is,  therefore. 

Ordered,  That  defendants,  said  The  Baltimore  and  Ohio  Rail- 
road Company,  Erie  Railroad  Company,  The  New  York  Central 
Railroad  Company,  Pennsylvania  Company,  The  Pittsburgh,  Cin- 
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cinnati,  Chicago  and  St.  Louis  Railway  Company  and  The  Pitts- 
burgh and  Lake  Erie  Railroad  Company,  and  each  of  them,  cease 
and  desist,  on  or  before  the  fifteenth  day  of  February,  1916,  from 
charging,  demanding,  collecting  or  receiving  for  the  transporta- 
tion of  commercial  slag  in  carload  lots  from  points  within  the 
state  of  Ohio  to  points  within  said  state  rates  in  excess  of  said 
rates  hereinbefore  mentioned,  and  it  is  further 

Ordered,  That  on  or  before  the  fifteenth  day  of  February, 
1916,  defendants,  said  The  Baltimore  and  Ohio  Railroad  Company, 
Erie  Railroad  Company,  The  New  York  Central  Railroad  Com- 
pany, Pennsylvania  Company,  The  Pittsburgh,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company  and  The  Pittsburgh  and  Lake  Erie 
Railroad  Company,  and  each  of  them,  establish  rates  for  trans- 
porting commercial  ^lag  in  carload  lots  from  points  within  the 
state  of  Ohio  to  points  within  said  state  based  upon  a  minimum 
carload  weight  of  45,000  pounds,  except  when  the  marked  ca- 
pacity of  the  car  is  less,  in  which  case  the  marked  capacity  of  the 
car  will  be  the  minimum  weight,  but  in  no  case  less  than  35,000 
pounds,  which  rates  shall  not  exceed  the  following  as  reasonable 
maximum  rates,  towit: 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 


• 


and  that  tariffs  be  filed  accordingly. 

No.  470 — ^The  Fleming-Hahn-Platt  Company,  Complainant,  Versus 
Erie  Railroad  Company,  Defendant.  Ordered,  That  Rates  be 
Modified. ' 


(Dated,  January  7,  1916.) 

This  matter  came  on  for  hearing  upon  the  complaint  of  The 
Fleming-Hahn-Platt  Company,  of  Youngstown,  Ohio,  against  the 
Erie  Railroad  Company,  alleging  that  the  defendant's  rate  of 
thirty-seven  cents  per  net  ton  for  transporting  commercial  slag 
in  carload  lots  for  distances  of  ten  miles  or  less  from  points  within 
the  state  of  Ohio  to  points  within  said  state  is  excessive,  un- 
reasonable, discriminatory  and  confiscatory,  the  answer  of  the 
defendant  thereto  and  the  evidence. 
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The  commission,  being  fuUy  advised  in  the  premises,  finds 
that  the  defendant's  said  rate  of  thirty-seven  cents  per  net  ton 
for  transporting  commercial  slag,  in  carload  lots,  for  distances  of 
ten  miles  or  less,  from  points  within  the  state  of  Ohio  to  points 
within  the  state,  as  shown  by  the  tariff  of  rates  of  the  defendant 
on  file  with  this  commission,  is  excessive,  unreasonable  and  in 
violation  of  law,  and  the  commission  further  finds  that  a  reason- 
able and  just  rate  for  the  transportation  of  commercial  slag  in 
carload  lots  based  upon  a  minimum  carload  weight  of  45,000 
pounds  except  when  the  marked  capacity  of  the  car  is  less,  in 
which  case  the  marked  capacity  of  the  car  will  be  the  minimum 
weight,  but  in  no  case  less  than  35,000  pounds,  for  distances  of 
ten  miles  or  less  from  points  within  the  state  of  Ohio  to  points 
within  said  state  is  twenty-five  cents  per  net  ton.    It  is,  therefore, 

Ordered,  That  defendant,  the  said  Erie  Railroad  Company, 
be  and  it  hereby  is  notified  and  required,  on  or  before  the  fifteenth 
day  of  February,  1916,  to  cease  and  desist  from  charging,  de- 
manding, collecting  or  receiving  for  the  transportation  of  com- 
mercial slag,  in  carload  lots,  distances  of  ten  miles  or  less  from 
points  within  the  state  of  Ohio  to  points  within  said  state,  a  rate 
of  thirty-seven  (37)  cents  per  net  ton,  which  rate  the  commission 
has  found  to  be  excessive  and  unreasonable.    It  is  further 

Ordered,  That  a  rate  of  twenty-five  (25)  cents  per  net  ton, 
which  the  commission  has  found  to  be  just  and  reasonable  to  be 
charged  for  transporting  commercial  slag  in  carload  lots,  based 
upon  a  minimum  carload  weight  of  45,000  pounds  except  when 
the  marked  capacity  of  the  car  is  less,  in  which  case  the  marked 
capacity  of  the  car  will  be  the  minimum  weight,  but  in  no  case 
less  than  35,000  pounds,  for  distances  of  ten  miles  or  less,  from 
points  within  the  state  of  Ohio  to  points  within  said  state,  be 
substituted  for  said  rate  found  herein  by  the  commission  to  be 
unreasonable.  And  said  rate  found  herein  by  the  commission  to 
be  just  and  reasonable  shall,  from  and  after  the  fifteenth  day 
of  February,  1916,  be  charged,  observed  and  followed  by  the  said 
Erie  Railroad  Company  in  lieu  of  and  in  substitution  of  said  rate 
found  herein  by  the  commission  to  be  unreasonable. 
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No.  472 — ^The  River  Furnace  Company,  Complainant,  Versus  The 
New  Yoiic,  Chicago  and  St.  Louis  Railroad  Company,  The  New 
York  Central  Railroad  Company,  The  Baltimore  and  Ohio  Rail- 
road Company,  Pennsylvania  Company,  Erie  Railroad  Company 
and  The  Wheeling  and  Lake  Erie  Railroad  Company,  W.  M. 
Duncan,  Receiver,  Defendants.  Ordered,  That  Rates  be 
Modified. 


(Dated,  January  7,  1916.) 

This  matter  came  on  for  hearing  upon  the  complaint  of  The 
River  Furnace  Company  against  The  New  York,  Chicago  and  St. 
Louis  Railroad  Company,  The  New  York  Central  Railroad  Com- 
pany, The  Baltimore  and  Ohio  Railroad  Company,  Pennsylvania 
Company,  Erie  Railroad  Company  and  The  Wheeling  and  Lake 
Erie  Railroad  Company,  W.  M.  Duncan,  Receiver,  alleging  that 
the  defendants'  rates  for  transporting  commercial  slag  in  car- 
load lots  from  points  within  the  state  of  Ohio  to  points  within 
said  state,  as  published  in  the  following  tariffs  on  file  with  this 
commission. 

The  New  York,  Chicago  and  St.  Louis  Railroad  Company. 

Supplement  No.  2,  effective  in  Ohio  March  25»  1915,  to 
Ohio  No.  1498. 

The  New  York  Central  Railroad  Company, 

Supplement  No.  11,  effective  May  5,  1915,  to  Ohio  No. 
1475.     (L.  S.  &  M.  S.  Series.) 

The  Baltimore  and  Ohio  Railroad  Company, 

Supplement  No.  2,  effective  April  1,  1915,  to  Ohio,  No. 
3412. 

Pennsylvania  Company, 

Supplement  No.  8,  effective  March  29,  1915, 

Supplement  No.  9,  effective  March  31,  1915,  to  Ohio  No. 
F.557. 

Erie  Railroad  Company, 

Supplement  No.  3,  effective  April  1,  1915,  to  Ohio  No. 
1373. 

The  Wheeling  and  Lake  Erie  Railroad  Company,  W.  M. 
Duncan,  Receiver, 

Supplement  No.  3,  effective  April  11,  1915,  to  Ohio  No. 
480. 

are  excessive,  unreasonable,  discriminatory  and  confiscatory,  the 
answers  of  the  defendants  thereto  and  the  evidence. 

The  commission,  being  fully  advised  in  the  premises,  finds 
that  the  said  defendants'  rates  for  transporting  commercial  slag, 
in  carload  lots,  from  points  within  the  state  of  Ohio  to  points 
within  said  state,  as  set  out  in  said  tariffs  hereinbefore  speci- 
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fically  enumerated,  on  file  with  this  commission,  are  excessive, 

unreasonable  and  in  violation  of  law,  and  the  commission  further 

finds  that  reasonable  and  just  rates  for  the  transportation  of 

commercial  slag  in  carload  lots,  based  upon  a  minimum  carload 

weight  of  45,000  pounds  except  when  the  marked  capacity  of  the 

car  is  less,  in  which  case  the  marked  capacity  of  the  car  will  be 

the  minimum  weight,  but  in  no  case  less  than  35,000  pounds, 

from  x)oints  within  the  state  of  Ohio  to  points  within  said  state, 

are  as  set  out  in  the  following  table,  towit: 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 

It  is,  therefore. 

Ordered,  That  defendants,  said  The  New  York,  Chicago  and 
St.  Louis  Railroad  Company,  The  New  York  Central  Railroad 
Company,  The  Baltimore  and  Ohio  Railroad  Company,  Pennsyl- 
vania Company,  Erie  Railroad  Company  and  The  Wheeling  and 
Lake  Erie  Railroad  Company,  W.  M.  Duncan,  Receiver,  and  each 
of  them,  be  and  they  hereby  are  notified  and  required,  on  or  be- 
fore the  fifteenth  day  of  February,  1916,  to  cease  and  desist  from 
charging,  demanding,  collecting  or  receiving  for  the  transporta- 
tion of  commercial  slag,  in  carload  lots,  from  points  within  the 
state  of  Ohio  to  points  within  said  state,  the  rates  set  out  and 
published  in  their  said  respective  tariffs  on  file  with  this  com- 
mission, as  follows,  towit: 

The  New  York,  Chicago  and  St.  Louis  Railroad  Company, 
Supplement  No.  2,  effective  in  Ohio  March  25,  1915,  to 

Ohio  No.  1498. 

The  New  York  Central  Railroad  Company, 

Supplement  No.  11,  effective  May  5,  1915,  to  Ohio  No. 

1475.     (L.  S.  &  M.  S.  Series.) 

The  Baltimore  and  Ohio  Railroad  Company, 

Supplement  No.  2,  effective  April  1,  1915,  to  Ohio  No. 

3412. 

Pennsylvania  Company, 

Supplement  No.  8,  effective  March  29,  1915, 

Supplement  No.  9,  effective  March  31,  1915,  to  Ohio  No. 

F-557. 

Erie  Railroad  Company, 

Supplement  No.  3,  effective  April  1,  1915,  to  Ohio  No. 

1373. 
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The  Wheeling  and  Lake  Erie  Railroad  Company,  W.  M. 
Duncan,  Receiver, 

Supplement  No.  3,  effective  April  11,  1915,  to  Ohio  No. 
480. 

which  rates  the  commission  has  found  to  be  excessive  and  un- 
reasonable.   It  is  further 

Ordered,  That  on  or  before  the  fifteenth  day  of  February, 
1916,  defendants,  said  The  New  York,  Chicago  and  St.  Louis 
Railroad  Company,  The  New  York  Central  Railroad  Company, 
The  Baltimore  and  Ohio  Railroad  Company,  Pennsylvania  Com- 
pany, Erie  Railroad  Company  and  The  Wheeling  and  Lake  Erie 
Railroad  Company,  W.  M.  Duncan,  Receiver,  and  each  of  them, 
establish  rates  for  transporting  commercial  slag  in  carload  lots 
from  points  within  the  state  of  Ohio  to  points  within  said  state 
based  upon  a  minimum  carload  weight  of  45,000  pounds,  except 
when  the  marked  capacity  of  the  car  is  less,  in  which  case  the 
marked  capacity  of  the  car  will  be  the  minimum  weight,  but  in  no 
case  less  than  35,000  pounds,  which  rates  shall  not  exceed  the  fol- 
lowing as  reasonable  maximum  rates,  towit : 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 

and  that  tariffs  be  filed  accordingly. 

No.  474 — James  McCarron  and  Daniel  T.  McCarron,  Partners  Under 
the  Firm  Name  and  Style  of  James  McCarron  and  Son,  Com- 
plainantSy  Versus  Pennsylvania  Company,  Defendant.  Ordered, 
That  Rates  be  Modified. 

(Dated,  January  7,  1916.) 


This  matter  came  on  for  hearing  upon  the  complaint  of  James 
McCarron  and  Daniel  T.  McCarron,  partners,  under  the  firm  name 
and  style  of  James  McCarron  and  Son,  of  Youngstown,  Ohio, 
against  the  Pennsylvania  Company,  alleging  that  the  defendant's 
rate  of  thirty-seven  cents  per  net  ton  for  transporting  commercial 
slag  in  carload  lots  from  Leetonia,  Ohio,  to  East  Palestine,  Ohio, 
is  excessive,  unreasonable,  discriminatory  and  confiscatory,  the 
answer  of  the  defendant  thereto  and  the  evidence. 
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The  commission,  being  fully  advised  in  the  premises,  finds 
that  the  distance  from  Leetonia,  Ohio,  to  East  Palestine,  Ohio,  is 
approximately  thirteen  miles,  and  that  defendant*^  said  rate  of 
thirty-seven  cents  per  net  ton  for  transporting  commercial  slag, 
in  carload  lots,  from  Leetonia,  Ohio,  to  East  Palestine,  Ohio,  a 
distance  of  approximately  thirteen  miles,  as  shown  by  the  tariff  of 
rates  of  the  defendant  on  file  with  this  commission,  is  excessive, 
unreasonable  and  in  violation  of  law,  and  the  commission  further 
finds  that  a  reasonable  and  just  rate  for  the  transportation  of 
commercial  slag  in  carload  lots,  based  upon  a  minimum  carload 
weight  of  45,000  pounds,  except  when  the  marked  capacity  of  the 
car  is  less,  in  which  case  the  marked  capacity  of  the  car  will  be 
the  minimum  weight,  but  in  no  case  less  than  35,000  pounds,  for 
distances  of  fifteen  miles  and  more  than  ten  miles  from  points 
within  the  state  of  Ohio  to  points  within  said  state  is  twenty-eight 
cents  per  net  ton.    It  is,  therefore, 

Ordered,  That  defendant*  the  said  Pennsylvania  Company,  be 
and  it  hereby  is  notified  and  required,  on  or  before  the  fifteenth 
day  of  February,  1916,  to  cease  and  desist  from  charging,  demand- 
ing:, collecting  or  receiving  for  the  transportation  of  commercial 
slag,  in  carload  lots,  from  Leetonia,  Ohio,  to  East  Palestine,  Ohio, 
a  distance  of  approximately  thirteen  miles,  a  rate  of  thirty-seven 
cents  (37c)  per  net  ton,  which  rate  the  commission  has  found  to  be 
excessive  and  unreasonable.    It  is  further 

Oia)EBED,  That  a  rate  of  twenty-eight  (28)  cents  per  net  ton, 
which  the  commission  has  found  to  be  just  and  reasonable  to  be 
charged  for  transporting  commercial  slag  in  carload  lots,  based 
upon  a  minimum  carload  weight  of  45,000  pounds  except  when  the 
marked  capacity  of  the  car  is  less,  in  which  case  the  marked  ca- 
pacity of  the  car  will  be  the  minimum  weight,  but  in  no  case  less 
than  35,000  pounds,  for  distances  of  fifteen  miles  and  more  than 
ten  miles  from  points  within  the  state  of  Ohio  to  points  within  said 
state,  be  substituted  for  said  rate  found  herein  by  the  commission 
to  be  unreasonable.  And  said  rate  found  herein  by  the  commission 
to  be  just  and  reasonable  shall,  from  and  after  the  fifteenth  day 
of  Febhiary,  1916,  be  charged,  observed  and  followed  by  the  said 
Pennsylvania  Company  in  lieu  of  and  in  substitution  of  said  rate 
foand  herein  by  the  commission  to  be  unreasonable. 
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OPINION 
In  the  Matter  of  Advance  in  Conunercial  Slag  Rates— Formal  Com- 
plaints Nos.  461,  468,  470,  472  and  474. 


Appearances : 

Messrs.  R.  F.  Denison  and  Ensign  N.  Brown  on  behalf  of 
the  complainants. 

Mr.  Samuel  H.  West  on  behalf  of  the  New  York  Central 
Railroad  Company. 

Mr.  H.  D.  Palmer  on  behalf  of  the  New  York,  Chicago  and 
St.  Louis    Railway  Company. 

Mr.  F.  F.  Frazier  on  behalf  of  the  Baltimore  and  Ohio  Rail- 
road Company. 

Mr.  M.  B.  Pierce  on  behalf  of  the  Erie  Railroad  Company. 
Messrs.  J.  E.  Hinkle  and  Karl  E.  Burr  on  behalf  of  the 
Pennsylvania  Company. 

Mr.  J.  T.  Johnston,  Assistant  General  Freight  Agent, 
Pittsburgh,  Cleveland,  Chicago  and  St.  Louis  Railway  Com- 
pany. 

Mr.  J.  H.  Grant,  Assistant  General  Freight  Agent  of  the 
New  York,  Chicago  and  St.  Louis  Railway  Company. 
Mr.  Archibald  Fries,  General  Freight  Agent  of  the  Balti- 
more and  Ohio  Railroad  Company. 

Mr.   John   J.   Koch,   Assistant   Freight   Traffic   Manager, 
Pennsylvania  Lines  West  of  Pittsburg. 
Mr.  J.  B.  Nessle,  General  Freight  Agent  of  the  Pittsburg 
and  Lake  Erie  Railroad  Company. 

Mr.  Fred  Townsend,  Traffic  Manager  of  the  National  Tube 
Company. 

Mr.  E.  C.  Brown,  Chief  Civil  Engineer  of  the  Carnegie 
Steel  Company. 

Mr.  W.  S.  Guy,  Assistant  Traffic  Manager,  Carnegie  Steel 
Company. 

Waltermire — Commissioner : 

The  aforesaid  five  several  complaints  were  filed  before  The 

Public  Utilities  Commission  of  Ohio,  and  afterward  for  the  purpose 

of  the  hearing  and  the  record,  were  consolidated. 

Three  of  the  aforesaid  complainants  allege  that  they  are  en- 
gaged in  the  manufacture  of  steel  products,  and  as  an  incident 
thereto  are  manufacturers  of  slag  products  which  are  used  in  con- 
structing public  improvements,  roads  and  highways". 

Two  of  the  aforesaid  complainants  allege  that  they  are  en- 
gaged in  the  business  of  contracting  for,  and  constructing,  public 
improvements,  roads  and  highways,  and  as  such  are  large  consum- 
ers of  slag  products. 

The  business  and  plants  of  the  various  complainants  are  lo- 
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cated  at  Youngstown,  Ohio,  Niles,  Ohio,  Mingo  Junction,  Ohio, 
BeUaire,  Ohio,  and  Lorain,  Ohio,  from  which  they  transport  large 
quantities  of  commercial  slag  to  various  points  over  the  lines  of 
the  various  railroads  named  as  defendants  in  said  complaints. 

The  complainants  allege  in  their  petitions,  among  other  things, 
that  some*time  prior  to  the  twenty-fifth  day  of  March,  1915,  the 
defendant  carriers  filed  new  tariffs,  effective  March  25,  1915, 
whereby  the  rates  for  transporting  slag  were  greatly  advanced,  and 
that  the  said  advanced  rates  are  unreasonable,  excessive,  unjust, 
discriminatory  and  confiscatory.  Some  of  the  complainants  aver 
that  relying  on  the  former  rates  for  transporting  slag,  they  had 
entered  into  extensive  contracts  for  constructing  public  highways ; 
and  other  of  the  complainants  aver  that  relying  upon  said  former 
rates,  they  had  invested  large  sums  of  money  in  their  slag  crushing 
plants,  and  that  if  the  defendant  carriers  are  permitted  to  charge 
the  advanced  rates  complainants  will  suffer  great  loss  and  damage 
in  their  business. 

At  the  hearing  it  developed  that  prior  to  the  year  1906  prac- 
tically no  slag  products  were  used  for  commercial  purposes ;  that 
slag  and  ashes  were  by-products  resulting  from  the  manufacture 
of  steel,  and  that  the  disposition  of  the  same  was  a  great  burden 
upon  the  manufacturing  industries;  that  in  February,  1906,  the 
railroad  companies,  for  the  purpose  of  encouraging  the  commercial- 
ization of  slag,  ashes  and  refuse,  established  what  they  regard 
as  a  low  rate  for  transporting  such  commodities,  when  forwarded 
for  commercial  purposes.  The  rates  then  established  remained  in 
effect  until  October  26,  1914,  when  they  were  advanced  five  per 
cent,  in  accordance  with  the  suggestion,  as  they  claim,  of  the 
Interstate  Commerce  Commission,  in  a  case  pending  before  that 
tribunal. 

These  rates  remained  in  effect  until  March  25,  1914,  when  the 
advanced  rates,  as  herein  complained  of,  became  effective. 

Three  of  the  aforesaid  complainants  attack  specific  rates  be- 
tween points  in  the  localities  where  they  are  transacting  business, 
while  two  of  the  complainants  attack  the  entire  schedule  of  rates 
charged  for  transporting  commercial  slag  in  Ohio. 

The  question  to  be  determined,  therefore,  is  whether  or  not 
the  rates  for  transporting  commercial  slag,  as  carried  in  the  tariffs 
which  became  effective  March  25,  1914,  are  imjust,  excessive,  un- 
reasonable and  discriminatory. 

A  great  deal  of  testimony  was  produced  at  the  hearing  of  these 
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complaints,  and  the  history  of  the  attempts  which  were  made  dur- 
ing a  long  series  of  years  to  commercialize  slag  products  was  de- 
tailed by  the  various  witnesses.  Voluminous  exhibits  were  intro- 
duced making  comparison  between  the  rates  on  commercial  slag, 
and  those  for  transporting  sand,  gravel,  crushed  stone  and  other 
low  grade  commodities.  From  all  of  the  testimony  Adduced  it 
appears  that  commercial  slag  is  a  low  grade  commodity,  and  among 
the  cheapest  moved  by  railroads;  that  the  cars  in  which  it  is 
moved  come  into  the  plant  loaded  with  inbound  traffic,  and  that 
there  is  little  or  no  service  required  in  switching  or  spotting  the 
same ;  that  there  is  practically  no  detention  of  cars  in  this  service, 
and  that  the  weighing  is  usually  performed  by  the  industries,  the 
carriers  accepting  their  weights ;  that  the  commodity  is  a  by-prod- 
uct, and  the  carrier  receives  both  an  inbound  and  an  outbound  haul 
on  the  material  from  which  it  is  derived"  that  it  is  used  chiefly  in 
constructing  roads  and  public  highways,  and  is  moved,  for  the  most 
part,  to  small  towns  or  country  sidings,  and  does  not  go  upon,  or 
require  switching  service  over,  expensive  terminals. 

The  testimony  also  discloses  that  the  larger  portion  of  it 
moves  less  than  twenty  miles,  and  that  at  least  from  the  Lorain 
plant  ninety-eight  per  cent  of  it  moves  less  than  thirty  miles ;  that 
its  use  is  local  in  building  roads  and  highways  within  a  short  dis- 
tance from  the  location  of  the  producing  plant;  that  even  under 
the  former  rates,  which  were  much  lower  than  either  sand,  gravel 
or  crushed  stone,  only  small  portions  of  it  moved  to  a  greater 
distance  than  thirty  miles ;  that  it  has  not  been  commercialized  to 
any  considerable  extent  until  within  the  last  two  or  three  years, 
but  it  seems  to  be  gaining  favor  as  a  material  for  constructing 
highways. 

The  carriers  contend  that  in  fixing  the  original  rates  they 
sought  to  co-operate  with  the  producers  of  slag  in  an  attempt  to 
commercialize  the  product;  and  recently  the  pr9ducers  seem  to 
have  made  some  extensive  enlargements  of  their  crushing  plants 
with  a  view  of  rendering  a  still  greater  proportion  of  the  product 
of  a  merchantable  character. 

While  it  may  be  said  that  it  is  doubtful  if  many  of  the  fore- 
going facts,  from  a  strictly  legal  standpoint,  are  elements  which 
could  be  relied  upon  in  fixing  freight  rates,  yet  it  is  well  known 
to  all  who  have  given  careful  consideration  to  the  subject  that 
there  is  no  scientific  method  of  determining  the  reasonableness  of 
a  rate ;  that  there  is  no  unfailing  standard  of  comparison  by  which 
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a  rate  may  be  measured  and  with  certainty  declared  to  be  either 
too  low  or  too  high.  Many  efforts  have  been  made  by  those  who 
have  spent  years  in  the  service  to  work  out  a  system  of  universal 
application,  and  to  calculate  the  exact  cost  of  a  particular  service ; 
but  as  yet  no  such  method  has  been  devised.  Those  whe  regard 
themselves  as  experts  widely  disagree  as  to  the  proper  method  of 
fixed  a  rate  or  calculating  the  cost  of  any  particular  movement. 
When  one  has  used  the  utmost  caution  there  is  yet  a  large  measure 
of  doubt  and  uncertainty  as  to  the  exact  justice  or  reasonableness 
of  a  particular  rate.  That  being  so,  it  appears  to  the  commission 
that  all  of  the  incidents  and  circumstances  surrounding  the  devel- 
opment of  the  commercial  slag  industry  should  at  least  be  kept  in 
mind  in  resolving  the  doubt  either  for  or  against  a  proposed  rate. 

That  commercial  slag  should  carry  a  low  rate  is  conceded  even 
by  the  carriers.  As  practically  all  of  it  moves  within  short  dis- 
tances, it  is  evident  that  the  initial  rates  are  those  in  which  the 
shipper,  the  consumer  and  the  carrier  are  most  concerned.  Al- 
though not  admitting  that  the  question  of  competition  with  other 
commodities  is  a  proper  element  to  be  considered  in  fixing  a  rate 
yet,  as  slag,  from  the  very  nature  of  the  product,  can  originate  at 
only  a  few  points  in  Ohio,  and,  so  far  as  disclosed  by  the  evidence, 
such  points  are  not  producers  to  any  considerable  extent  of  sand, 
gravel  or  crushed  stone,  it  follows  that  those  who  complain,  whether 
justly  or  not,  upon  the  ground  of  competition  with  their  product, 
have  no  real  interest  in  the  initial  rates  on  slag;  for  the  reason 
that  it  must  move  considerable  distance  before  it  comes  into  com- 
petition with  other  material.  We  mention  this  only  because  of 
the  fact  that  it  delevoped  during  the  hearing  of  these  various 
complaints  that  the  controversy  over  these  rates  between  the 
producers  of  various  competitive  commodities  was  quite  as  keen 
as  that  between  the  producers  of  commercial  slag  and  the  carriers. 

Ordinarily,  the  commission  will  not,  on  the  complaint  of  one 
or  more  shippers,  representing  a  particular  portion  of  the  state, 
attempt  to  fix  rates  on  any  commodity  applicable  throughout  the 
state;  for  it  necessitates  an  investigation  of  each  separate  locality 
to  determine  whether  or  not  the  conditions  and  circumstances  are 
substantially  similar ;  and,  further,  it  quite  frequently  happens  that 
shippers  in  one  locality  complain  against  their  rates,  while  those 
of  other  localities,  dealing  in  the  same  commodity,  are  apparently 
satisfied;  and  to  attempt  to  readjust  all  of  the  rates  on  the  com- 
plaint of  a  few  shippers  entails  much  useless  and  fruitless  efforts 
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and  research.  But  in  the  case  of  commercial  slag  there  is  a  sub- 
stantial difference,  which  seems  to  put  it,  in  a  measure,  in  a  class 
by  itself.  Moving  as  it  does  for  only  short  distances,  and  being  a 
by-product  which  can  be  produced  at  only  a  few  points  in  the  state, 
and  the  further  fact  that  the  five  complainants  in  this  case,  repre- 
senting, perhaps,  the  larger  proportion  of  the  producers  of  slag 
who  would  be  affected,  we  have  thought  it  expedient  in  this  pro- 
ceeding to  fix  a  uniform  scale  which  we  think  should  be  adopted 
throughout  Ohio. 

Upon  the  testimony  and  the  argument  of  counsel,  to  all  of 
which  the  comission  has  given  careful  consideration,  we  find  and 
so  declare,  that  based  upon  a  minimum  carload  weight  of  45,000 
pounds,  except  when  the  marked  capacity  of  the  car  is  less,  in 
which  case  the  marked  capacity  of  the  car  will  be  the  minimum 
weight,  but  in  no  case  less  than  35,000  pounds,  the  just  and  rea- 
sonable rates  for  transporting  commercial  slag  within  the  state  of 
Ohio  are  as  follows : 

10  miles  and  under 25  cents  a  net  ton 

15  miles  and  over  10  miles 28  cents  a  net  ton 

20  miles  and  over  15  miles 31  cents  a  net  ton 

25  miles  and  over  20  miles 37  cents  a  net  ton 

40  miles  and  over  25  miles 42  cents  a  net  ton 

55  miles  and  over  40  miles 48  cents  a  net  ton 

75  miles  and  over  55  miles 58  cents  a  net  ton 

and  that  all  rates  and  charges  published  in  the  tariffs  of  the  de- 
fendant carriers  for  transporting  commercial  slag,  which  are  in 
excess  of  the  aforesaid  rates  so  found  by  the  commission  to  be  the 
just  and  reasonable  rates  are  unreasonable  and  excessive;  and  an 
order  will  be  entered  declaring  the  aforesaid  rates  to  be  the  just 
and  reasonable  rates  for  transporting  commercial  slag  between 
points  in  Ohio,  and  requiring  the  defendant  carriers  to  cease  and 
desist  from  charging  for  said  services  a  greater  sum  than  the  rates 
hereinbefore  found  to  be  just  and  reasonable. 
Langdon,  Commissioner,  concurs. 

No.  634 — ^The  Northwestern  Ohio  Railway  Company,  Complainant, 
versus  The  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany.  Defendant.    Dismissed. 


(Dated,  January  6,  1916.) 

This  matter  coming  on  for  consideration  upon  the  application 
of  The  Northwestern  Ohio  Railway  Company,  under  Section  9125, 
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General  Code,  as  amended  May  27, 1915,  to  be  relieved  of  the  safety 
stop  and  flaggring  of  its  cars  at  the  crossing  of  its  tracks  with  a 
switch  track  owned  and  operated  by  the  defendant,  The  Lake  Shore 
and  Michigan  Southern  Railway  Company,  in  the  village  of  Genoa, 
Ohio,  and  after  due  notice  to  said  defendant  and  full  hearing,  and 
the  commission,  being  fully  advised  in  the  premises,  finds  that 
said  The  Northwestern  Ohio  Railway  Company  should  not  be  re- 
lieved from  flagging  its  cars  over  said  crossing.  It  is,  therefore. 
Ordered,  That  said  application  be,  and  it  hereby  is  dismissed. 

No.  601 — ^Henry  Hizer,  et  al.  Complainants,  Versus  The  Coshocton 
County  Telephone  Company,  Defendant. 

No.  616— Scott  Wright  and  E.  E.  Dickey,  Complainants,  Versus  The 
Coshocton  County  Telephone  Company,  Defendant.  Ordered  by 
the  Commission  that  Defendant  Make  Improvements  in  its  Equip- 
ment. 


(Dated,  January  4,  1916.) 

This  matter  coming  on  for  consideration  upon  the  separate 
complaints  of  Henry  Hizer,  et  al,  and  of  Scott  Wright,  E.  E.  Dickey, 
et  al,  residents  of  Coshocton  County,  Ohio,  and  patrons  and  sub- 
scribers of  the  defendant,  alleging  that  defendant's  facilities  and 
service  are  inadequate  and  inefficient,  and  that  its  charges  for  the 
kind  of  service  rendered  are  unjust  and  excessive,  and  defendant's 
answers  thereto ;  and  the  parties  to  said  proceedings,  which  hereby 
are  consolidated,  having  waived  a  public  hearing  herein,  and  the 
conmiission  having  found  that  the  service  rendered  by  the  defend- 
ant is  inadequate,  insufficient,  inefficient  and  cannot  be  obtained  by 
reason  of  the  present  condition  of  defendant's  plant  and  facilities, 
and  that  certain  repairs,  improvements  and  additions  should  be 
made  by  defendant  to  its  plant  and  equipment  so  that  it  may  be 
enabled  to  furnish  adequate,  efficient  and  sufficient  service  to  its 
customers,  patrons  and  subscribers  and  to  the  public,  it  is  therefore. 

Ordered,  That  said  The  Coshocton  County  Telephone  Company 
be,  and  it  hereby  is  directed  and  required  to  forthwith  begin,  and  to 
complete  within  a  period  of  four  (4)  months  from  the  date  of  this 
order,  the  installation  and  construction  of  the  following  repairs, 
improvements  and  additions  to  its  plant  and  equipment : 

(1)  Each  and  every  pole  line  extending  beyond  the  municipal 
Bmits  of  each  exchange  to  be  patrolled  by  at  least  two  men,  vsdth 
the  necessary  material  to  make  complete  repairs,  such  as  the  fol- 
lowing, wherever  needed : 
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Renewing  badly  rusted  wire. 

Pulling  slack  out  of  lines. 

Soldering  joints. 

Trimming  trees. 

Straightening  poles. 

Reguying  poles  and  replacing  insulators  where  missing. 

(2)  Visit  each  and  every  telephone  connected  to  the  system, 
test  same  for  transmission  and  ringing,  renew  defective  and  broken 
parts  and  install  new  batteries  wherever  needed. 

(3)  Remove  subscribers'  telephones  from  existing  grounded 
trunk  lines  connecting  exchanges  with  the  exchanges  of  other  com- 
panies, and  make  these  trunk  lines  full  metallic. 

(4)  Replace  the  present  switchboard  at  Plainfield  with  a  new 
one,  on  which  there  shall  be  at  least  two  pairs  of  cords  equipped 
with  repeating  coils  for  long  distance  service. 

(5)  Equip  at  least  two  pairs  of  cords  on  the  switchboard  at 
Coopersdale  with  repeating  coils  for  long  distance  service. 

(6)  Inaugurate  and  hereafter  maintain  a  permanent  record 
of  all  trouble  and  service  complaints,  showing  the  date  and  time  the 
same  were  reported  and  the  date  and  time  cleared. 

(7)  Print  and  distribute,  annually,  a  directory  showing  the 
names  and  telephone  number  of  all  subscribers.    It  is  further 

Ordered,  That  said  The  Coshocton  County  Telephone  Company 
report  at  the  close  of  each  month  the  progress  of  such  repairs,  im- 
provements and  additions,  by  exchange  districts,  and,  at  the  close 
of  the  period  hereinbefore  fixed  therefor,  its  full  compliance  with 
the  provisions  of  this  order. 

CALENDAR. 

January  31 — 

1:30  p.  m.    Application  of  Oakwood  Light  and  Water  Company  to  issue 
bonds. 
February  1 — 

9:00  a.  m.     Appeal  of  Montrel  Bros.  &  Company  from  Elmore  rate  ordi- 
naece. 

10:00  a.  m.    Appeal  of  Dayton  Gas  Company  from  rate  ordinance. 
February  2 — 

9:00  a.  m.     Ripley  Brick  Company  vs.  N.  &  W.  Railway  Company  et  al. 
February  3 — 

9:00  a.  m.    Joint  application  of  Clinton  Air  Line  Telephone  Company  and 
Greenwich  Farmers'  Telephone  Company  to  sell  and  buy. 

Application  of  Greenwich  Farmers'  Telephone  Company  to  issue  stock. 

10:00  a.  m.    Peter  Julius  et  al.  s.  Y.  &  S.  Street  Railway  Company. 

1:30  p.  m.    Cincinnati  &  Suburban  Bell  Telephone  Company  vs.  Interurban 
Railway  &  Terminal  Company. 
February  4 — 

9:00  a.  m.    Application  of  Dresden  Electric  Light  Company  to  issue  stock. 

11:00  a.  m.    Joint  application  of  Cleveland,  Southwestern  &  Columbus  Rail- 
way Company  and  Crawford  County  Gas  &  Electri-c  Company  to  buy  and  sell. 
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The  State  Liquor  Licensing  Board  Cannot  Act  for  and  Instead  of 
the  County  Liquor  Licensing  Board,  in  the  Granting  or  Revoca- 
tion of  a  License,  or  in  the  Granting  or  Rejection  of  an  Applica- 
tion for  Removal,  Except  in  pursuance  of  the  Provisions  of  Sec- 
tion 1261-24  General  Code — ^Where  a  County  Liquor  Licensing 
Board  Has  Granted  or  Revoked  a  License,  or  Where  it  has  Grant- 
ed or  Rejected  an  Application  for  Removal  of  a  Licensee,  the 

State  Liquor  Licensing  Board  Cannot  Upon  its  Own  Motion  Re- 
verse or  Revcrfte  Such  Action— (Sections  1261-53  and  1261-24, 

General  Code.) 


No.  1151— (Opinion  Dated  January  6,  1916.) 

The  State  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen:     Yours  under  date  of  December  22,  1915,  is  as 
follows : 

"We  desire  to  submit  statement  of  facts  that  have  arisen 
in  two  instances  involving  the  same  principle,  and  to  request 
your  opinion  as  to  the  power  exercised  by  the  state  board. 

"The  first  instance  is  a  case  arising  in  Hooking  county, 
where  the  firm  of  Hogan  &  Murphy,  licensees,  was  granted  a 
renewal  for  which  application  was  made  in  September.  Pro- 
tests were  made  by  a  church  congregation  whose  building  was 
near  that  of  the  saloon,  and  it  was  claimed  by  them  that  the 
proximity  of  the  saloon  was  detrimental.  The  local  board 
ignored  the  protests  and  granted  the  license.  The  matter  was 
then  brought  to  the  attention  of  the  state  board  by  the  pro- 
testants,  and,  although  schools  and  not  churches  are  specifically 
mentioned  in  the  law,  the  state  board  felt  that  the  proximity 
of  this  saloon  was  undesirable  to  the  church  and  directed  the 
county  board  that  no  license  should  be  granted  to  Hogan  & 
Murphy  except  upon  condition  that  the  saloon  should  be  re- 
moved to  another  location  in  the  business  district  of  Murray 
City.  This  condition  was  agreed  to  and  the  following  contract 
was  entered  into  between  Hogan  &  Murphy  and  the  Hocking 
county  board  : 

"  'This  agreement  made  and  entered  into  this  twenty-sec- 
ond day  of  November,  1915,  by  and  between  Hogan  &  Murphy, 
a  partnership,  party  of  the  first  part,  and  The  Hocking  County 
Liquor  Licensing  Board,  party  of  the  second  part,  witnesseth : 

*That,  whereas,  said  party  of  the  first  pwi;  has  heretofore 
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made  an  application  for  a  saloon  license  to  carry  on  a  liquor 
business  on  part  of  lots  56  and  57  in  the  village  of  Murray  City, 
Hocking  county,  Ohio; 

'And,  whereas,  by  a  ruling  of  the  State  Liquor  Licensing: 
Board,  it  is  made  necessary  to  remove  said  business  because  of 
its  proximity  to  the  First  M.  E.  Church  of  Murray  City,  Ohio ; 

*And,  whereas,  said  party  of  the  second  part  has  granted 
a  license  to  carry  on  said  business  on  said  parts  of  lots  56  and 
57,  as  described  in  the  original  opplication  therefor; 

'Now,  therefore,  it  is  agreed  by  and  between  said  parties 
that  in  consideration  of  the  granting  of  said  license  according 
to  the  application  therefor,  said  party  of  the  first  part  hereby 
agrees  that  within  ten  days  from  date  hereof  it  will  remove 
its  said  business  from  said  lots  56  and  57,  as  described  in  said 
license,  to  some  other  suitable  place  in  aid  village  of  Murray 
City,  Hocking  county,  Ohio,  approvable  to  said  party  of  the 
second  part.    . 

"In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  at  Logan  this  twenty-second  day  of  November,  1915. 

'(Signed)     Hogan  &  Murphy,  per  Hogan. 

'The  Hocking  County  Liquor  Licensing  Board,  per  W.  H. 
White,  Pres/ 

"At  the  time  the  license  certificate  was  granted,  permis- 
sion was  given  to  the  licensees,  Hogan  &  Murphy,  to  have  until 
December  12  to  effect  their  removal.  On  the  twelfth  of  De- 
cember the  licensees  neglected  and  rfusd  to  take  any  steps 
towards  moving  and  repudiated  their  agreement,  whereupon 
the  state  board  sent  an  inspector  to  Murray  City  and  removed 
the  license  from  the  walls  of  the  saloon,  notifying  the  proprie- 
tors to  close  their  doors,  which  was  done. 

"The  second  case  arises  from  the  city  of  Cincinnati.  A 
license  was  applied  for  in  September  by  one  Jacob  Pittne'r, 
which  lisence  was  granted  thereafter  by  the  Hamilton  county 
board,  the  location  being  at  33-35  West  Court  street.  There- 
after the  licensee  made  application  to  remove  to  a  building  at 
the  southwest  comer  of  Ninth  and  Vine.  Protest  was  made 
against  this  removal  by  the  congregation  of  the  Ninth  Street 
Baptist  Church  and  it  developed  that  this  congregation  had  for 
two  years,  on  file  with  the  Hamilton  county  board,  what  pur- 
ported to  be  a  permanent  protest  against  the  placing  of  a 
saloon  at  this  location,  which  was  very  near  the  entrance  of 
the  church  on  Ninth  street,  the  saloon  on  the  comer  racing  on 
Vine.  The  protest  against  the  removal  was  overruled  by  the 
local  board,  which  granted  the  removal  license.  The  licensee 
proceeded  to  improve  the  property  and  has  possibly  involved 
himself  in  some  expense.  The  protestants,  the  Ninth  Street 
Baptist  Church  congregation,  represented  by  Rev.  John  Herget, 
its  pastor,  brought  the  matter  to  the  attention  of  the  state 
board,  which,  after  investigation  of  the  matter,  passed  the  fol- 
lowing resolution : 
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'Resolved,  That,  it  be  the  sense  of  this  board,  that  in 
view  of  the  protest  of  the  Ninth  Street  Baptist  Church,  that 
the  removal  of  Jacob  Pittner  to  the  southwest  comer  of  Vine 
and  Ninth  streets  should  not  have  been  panted  and  that  the 
Hamilton  county  board  be  directed  to  rescind  the  action  grant- 
ing the  removal/ 

"which  was  forwarded  to  the  Hamilton  county  board.  In  both 
cases  the  action  of  the  local  boards,  that  of  Hocking  county 
and  Hamilton  county,  was  unanimous,  there  being  no  disagree- 
ment which  under  the  law  would  bring  the  matter  to  this  board 
for  disposition. 

'We,  therefore,  request  your  opinion  in  writing,  based 
upon  the  facts  stated  in  the  two  cases  given  above,  as  to  the 
power  of  the  state  board  in  controlling  actions  of  thelocal  coun- 
ty boards ;  the  direct  question  being  whether  or  not  under  the 
Greenlund  Licensing  Law  the  state  board  can  review  the  action 
of  local  boards  upon  the  appeal  or  application  of  protestants 
who  had  appeared  ineffectually  before  the  local  boards. 

"Owing  to  a  very  general  interest  over  the  state,  not  in 
these  cases  individually,  but  in  the  underlying  principle,  we 
would  like  to  request  your  early  attention  to  this  matter." 

The  question  involved  in  each  of  the  foregoing  statements  of 
fact  goes  to  the  authority  of  the  state  liquor  licensing  board  to 
control,  reverse,  or  revoke  the  action  of  local  or  county  licensing 
boards  in  granting  licenses  or  renewal  thereof  and  in  the  granting 
or  rejection  of  application  for  reneval  by  such  county  board. 

It  may  be  observed  at  the  outset  that  the  authority  of  the  state 
board  in  these  matters  is  confined  to  that  which  may  be  found  to 
have  been  conferred  by  the  liquor  licensing  board,  under  which  both 
the  state  and  county  boards  are  established.  The  authority  of 
public  officials  is,  generally  speaking,  in  every  case  confined  to 
that  which  is  specifically  conferred  by  law  and  such  implied  power 
only  as  is  essential  to  the  performance  of  the  duties  imposed  by 
law  upon  such  officers. 

It  is  impracticable  to  here  set  out  all  the  provisions  of  th^ 
license  law  defining  the  powers  and  authority  of  the  state  liquor 
licensing  board  or  to  attempt  even  an  exhaustive  synopsis  of  the 
same. 

Section  1  of  the  liquor  law.  Section  1261-16  G.  C,  103  0.  L., 
217,  provides  in  part  that : 

"The  state  liquor  licensing  board  shall  make  rules  and 
regulations  for  its  own  government,  as  well  as  for  the  govern- 
ment of  the  county  licensing  boards  hereinafter  provided  for, 
not  inconsistent  with  law." 
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This  provision,  however,  cannot  be  regarded  as  restrictive  of 
the  general  powers  and  authority  conferred  upon  county  boards  or 
as  giving  to  the  state  board  power  to  control  the  exercise  of  the 
same  in  any  general  way.  In  other  words,  this  provision  gives  to 
the  state  board  authority  only  to  prescribe  the  general  method  of 
procedure  by  county  boards  in  the  exercise  of  the  powers  and  func- 
tions conferred  upon  such  boards  by  law  and  such  rules  and  regula- 
tions may  not  in  any  way  impinge  upon  the  authority  of  county 
boards.  Otherwise,  such  rules  and  regulations  would  be  inconsis- 
tent with  law. 

Attention  is  called  to  that  part  of  Section  9  of  Article  XV  of 

the  Constitution,  which  reads  as  follows: 

"License  to  traffic  in  intoxicating  liquors  shall  not  be 
granted  unless  the  place  of  traffic  under  such  license  shall  be 
located  in  the  county  in  which  the  person  or  persons  reside 
whose  duty  it  is  to  grant  such  license,  or  in  a  county  adjoining 
thereto." 

Thus  it  is  made  clear  that  in  no  case  is  it  within  the  authority 
of  the  state  board  to  grant  a  license  and  I  am  of  opinion  that  the 
granting  of  an  application  for  a  renewal  of  a  license  comes  clear- 
ly within  the  terms  of  the  constitutional  phrase  "to  grant  a  li- 
cense." 

Section  16  of  the  license  law,  Section  1261-31  G.  C,  103  0.  L., 

221,  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  county  liquor  licensing  boards 
of  the  respective  counties  of  the  state,  and  they  are  hereby 
authorized  to  grant,  issue,  renew  and  transfer,  as  provided  by 
law,  all  licenses  to  traffic  in  intoxicating  liquors  in  the  county 
wherein  the  board  is  situated ;  also  to  suspend  or  revoke,  sub- 
ject to  the  conditions  and  in  the  manner  provided  by  law,  all 
licenses  granted  or  renewed  in  said  county;  and  to  perform 
such  other  duties  as  may  be  required  by  law." 

Section  36  of  the  license  law.  Section  1261-51  G.  C.,  103  O.  L., 
231,  provides  in  reference  to  removals  as  follows: 

"No  licensee  under  a  saloon  license  shall,  during  the  then 
current  year,  remove  his  place  of  business  to  a  place  other 
than  that  set  forth  in  the  application  upon  which  the  license 
was  granted,  without  the  consent  of  the  county  board.  If  any 
such  licensee  so  removes  his  place  of  business  without  said 
consent  endorsed  upon  his  license  certificate,  the  license  may  be 
revoked  by  the  board. 

"Upon  the  application  of  any  licensee  who  desires  to  re- 
move during  the  license  year  then  current,  to  a  location  other 
than  that  named  in  the  original  application,  the  said  board 
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shall,  jf  satisfied  with  the  change  of  location,  endorse  upon  the 
license  certificate  of  the  applicant  the  fact  of  said  change  of 
location,  and  said  license  shall  thereupon  be  good  in  said  loca- 
tion but  shall  cease  to  have  force  in  the  old  location." 

There  is  thus  conferred  upon  the  county  boards  general  author- 
ity and  control  over  the  granting,  issuance,  renewal,  transfer,  sus- 
pension, and  revocation  of  all  licenses  to  traffic  in  intoxicating 
liquors  and  the  removal  of  the  place  of  business  conducted  under 
such  license  within  the  county  of  such  board. 

No  limitation,  qualification  or  restriction  may  be  placed  by  the 
state  board  upon  the  authority  of  county  boards  so  conferred,  ex- 
cept the  state  board  be  specially  authorized  by  law  so  to  do. 

A  careful  examination  of  the  statutes  fails  to  disclose  any  pro- 
vision giving  to  the  state  board  authority  to  reverse,  revoke,  modify 
or  control  the  action  of  the  county  boards  in  respect  to  these  mat- 
ters, except  upon  an  appeal  from  such  action  by  an  applicant  or 
licensee  under  Section  38  of  the  license  law.  Section  1261-53  G.  C., 
103  0.  L.,  233,  which  provides  as  follows : 

"There  shall  be  an  appeal  by  an  applicant  or  licensee  to 
the  state  board  from  all  final  decisions  of  any  county  board, 
except  in  cases  of  suspension  under  Section  34  of  this  act  and 
also  except  in  cases  of  rejection  of  any  application  for  a  saloon 
license.  There  shall  also  be  an  appeal  in  cases  of  such  rejec- 
tion where: 

"1.  The  number  of  saloon  licenses  is  limited  and  where 
in  any  subdivision  of  the  state  a  county  licensing  board  has  not 
granted  saloon  licenses  to  the  full  number  allowed  by  said  lim- 
itation, 

"2.  In  all  cases  of  rejection  by  the  board  of  an  applica- 
tion for  transfer  of  licenses  to  others,  and  for  removal  of 
location. 

"3.  In  all  cases  Vhere  the  county  board  has  rejected  an 
application  to  renew  a  license,  or  an  application  for  a  transfer 
of  a  license  by  one  who  has  purchased  a  license  at  court  sale, 
or  under  the  terms  of  a  will  or  contract  of  a  licensee  since  de- 
ceased." 

Section  9  of  the  license  law.  Section  1261-24  G.  C.,  103  0.  L. 

219,  infra,  and  that  part  of  Section  40  of  the  license  law.  Section 

1261-55  G.  C.,  103  O.  L.,  234,  which  provides  in  reference  to  appeals 

under  Section  38,  as  follows : 

"If  upon  the  said  hearing  and  the  examination  of  said 
record  the  state  board  shall  decide  that  the  finding  of  the  coun- 
ty board  was  erroneous,  the  said  state  board  shall  reverse  the 
action  of  the  said  county  board  and  shall  order  the  county 
board  to  make  the  finding  in  accordance  with  the  conclusions 
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of  the  state  board.  Whereupon  the  said  county  board  shall 
firrant  to  the  said  appellant  the  said  license,  or  shall 
reinstate  the  said  licensee,  or  shall  make  the  trans- 
fer, or  shall  do  the  thing  required  by  the  state  board  upon 
said  record.  And  in  the  case  of  a  decision  of  the  county  board 
rejecting  an  application  for  renewal,  or  where  through  any  ac- 
tion of  the  county  board  a  license  is  revoked,  and  where  an 
appeal  is  taken  within  the  time  allowed  by  law,  no  license  shall 
be  issued  to  take  the  place  of  the  license  failed  to  be  renewed 
or  of  the  license  revoked  unless  the  action  of  the  county  board 
is  affirmed." 

It  appears,  however,  that  no  appeal,  as  authorized,  was  taken 
and  that  the  state  board,  in  each  of  the  matters  referred  to,  acted 
solely  upon  its  own  motion,  ostensibly  pursuant  to  a  protest  or 
petition  presented  by  or  on  behalf  of  certain  individuals.  While 
there  is  provision  for  the  registration  of  protests  against  the  grant- 
ing of  licenses  or  in  favor  of  the  revocation  of  any  license  with 
county  boards,  no  authority  for  the  filing  of  such  protests  with  the 
state  board  will  be  found  and  such  petition  or  protest  will  not,  there- 
fore, give  to  the  state  board  jurisdiction  to  take  any  action  in  ref- 
erence to  the  granting  or  revocation  of  any  license. 

In  reference  to  the  second  statement  of  facts,  however,  which 

deals  with  an  application  for  removal,  attention  is  called  to  that 

part  of  Section  9  of  the  license  law  (Section  1261-24  G.  C,  103  O. 

L.,  219)  which  provides  as  follows : 

"In  the  event  of  the  inability  of  the  board  to  agree  upon 
any  question  before  it  for  the  period  of  more  than  three  days, 
except  as  to  a  granting,  renewing  or  transferring  of  a  license, 
then  the  subject  of  difference  shall  be  certified  by  the  secretary 
of  the  board  to  the  state  liquor  licensing  board  for  decision, 
and  its  decision  shall  be  final." 

From  this  it  will  be  observed  that  as  to  all  those  matters  be- 
fore the  county  board,  in  reference  to  the  determination  of  which 
there  is  an  inability  of  the  board  to  agree  for  more  than  three  days, 
except  as  to  granting,  renewing  and  transferring  of  licenses,  upon 
proper  certification  thereof,  the  state  board  is  authorized  to  make 
final  decision.  This  provision  would,  of  course,  be  applicable  to 
and  include  applications  for  removal,  but  in  the  case  under  con- 
sideration there  was  no  inability  of  the  county  board  to  agree  and 
hence  no  certification  to  the  state  board.  It  is  unnecessary,  there- 
fore, to  say  that  in  the  absence  of  the  inability  of  the  county  board 
to  agree  in  respect  to  an  application  for  removal  and  a  certification 
of  the  same  as  prescribed,  the  state  board  is  without  authority  to 
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direct  the  action  of  the  county  board  as  to  the  granting  or  rejection 
of  such  application. 

It  should  be  here  observed  that  the  matter  of  the  proper  loca- 
tion of  saloons  is  to  be  determined  in  the  first  instance  in  their 
sound  judgment  and  discretion  by  the  county  liquor  licensing  board, 
subject,  however,  to  such  appeal  as  is  authorized  by  Section  1261-53 
G.  C,  supra,  and  to  Section  1261-24  G.  C,  supra. 

Under  Section  10  of  the  license  law.  Section  1261-25  G.  C., 
103  0.  L.,  219,  county  licensing  commissioners  may  be  removed  by 
the  state  board  ''in  case  of  misconduct  in  office,  bribery,  incom- 
petency, any  gross  neglect  of  duty  or  groins  immorality."  This 
provision  cannot  be  given  such  construction  as  to  authorize  the 
state  board  to  assume  to  take  such  action  in  regard  to  the  granting 
or  revocation  of  licenses  or  the  granting  or  rejection  of  applications 
for  removal,  as  it  may  conceive  ought  to  have  been  taken  by  the 
county  board  in  any  case.  If  the  action  of  any  member  of  a 
county  board,  with  reference  to  the  granting  or  revocation  of  a 
license  or  the  granting  or  rejection  of  an  application  for  removal 
has  been  such  as  to  constitute  any  or  all  of  the  causes  for  which 
removal  is  authorized,  it  is  then  within  the  power  of  the  state 
board  to  make  such  removal  in  accordance  with  the  provisions  of 
law  prescribing  the  procedure  in  such  cases.  But,  as  stated  above, 
in  no  case  is  the  state  board  authorized  to  assume  to  act  for  and 
instead  of  the  county,  board  in  such  matters,  except  in  pursuance  of 
the  provisions  of  Section  1261-24  G.  C.,  supra. 

I  am,  therefore,  of  opinion  that  the  action  of  the  state  board,, 
in  respect  to  both  the  matters  set  forth  in  your  communication^ 
was  wholly  without  authority  of  law. 

UntU  the  Crime  or  Crimes  Specified  in  Sections  2489  and  2490, 
General  Code,  Have  Been  Committed  County  Commissioners  Are 
Without  Authority  to  Offer  Any  Reward  for  the  Apprehension 
and  Conviction  of  the  Person  Charged  Therewith,  and  Such 
Offer  May  be  Limited  Only  to  a  Specific  Crime  or  Crimes. 


No.  1057— (Opinion  Dated  November  30.  1915.) 

Hon.  A.  A.  Slaybaugh,  Prosecuting  Attorney,  Ottawa,  Ohio. 

Dear  Sir:     I  have  your  letter  of  November  15,  1915,  contain- 
ing the  following  statement  and  inquiries : 

"The  Board  of  County  Commissioners  of  Putnam  County, 
Ohio,  under  the  provisions  of  Section  2490,  General  Code, 
passed  a  resolution  some  years  ago,  offering  a  reward  of  $60.00 
for  the  arrest  and  conviction  of  any  person  or  persons  stealing 
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a  horse  within  the  limits  of  said  Putnam  county,  i.  e.,  they 
offered  a  standing  reward  for  the  arrest  and  conviction  of  any 
person  stealing  a  horse,  or  aiding  or  abetting  the  same  subse- 
quent to  the  passage  of  such  resolution.  This  resolution  was 
passed  not  for  the  purpose  of  offering  a  reward  for  any  par- 
ticular person,  or  crime  that  had  been  committed,  prior  to  the 
passage  of  the  resolution.  Did  they  have  the  authority  to  pass 
such  a  resolution,  and  if  so,  is  the  party,  not  an  officer,  who 
was  the  cause  of  the  arrest  and  conviction  of  the  horse  thief 
subsequent  to  the  passage  of  such  resolution  entitled  to  the 
reward  ? 

"2.  In  order  for  a  person  to  collect  a  reward  offered  by 
the  county  commissioners,  must  the  county  commissioners 
have  passed  a  certain  resolution  subsequent  to  the  date  of  the 
claim  and  specifying  in  the  resolution  the  date  of  the  crime, 
the  kind  of  the  crime  and  the  amount  of  reward  offered  before 
any  person  would  be  entitled  to  the  reward  for  the  arrest  and 
conviction  of  such  a  person  ? 

"3.  Is  the  deputy  marshal  or  a  night  watchman  of  a 
municipality  entitled  to  a  reward  under  any  conditions  ? 

"In  answer  to  third  question,  I  wish  to  say  that  in  my 
opinion,  no  night  watchman  or  deputy  marshal,  whether  he 
has  given  bond  or  receives  a  salary  is  entitled  to  any  reward, 
because  under  Section  13492,  he  is  a  police  officer,  within  the 
meaning  of  the  statutes  of  Ohio,  and  in  case  of  Bank  vs.  Ed- 
mund, 76  0.  S.,  396,  appears  to  have  determined  this  third 
question  to  my  entire  satisfaction;  still  I  would  like  to  have 
your  opinion  on  the  matter.  As  to  the  1st  and  2nd  questions, 
I  would  say  that  by  construing  Section  2490  General  Code, 
literally,  and  in  favor  of  public  policy,  the  county  commist 
sioners  would  have  authority  to  offer  a  standing  reward  for 
any  of  the  crimes  specified  in  Sections  2489  and  2490  General 
Code,  but  I  would  greatly  appreciate  your  opinion  on  this 
point." 

Section  2490  G.  C,  to  which  you  refer  in  your  letter,  provides 
as  follows: 

"When  they  deem  it  expedient,  the  county  commissioners 
may  offer  such  reward,  or  employ  such  detectives,  as  in  their 
judgment  the  nature  of  the  case  requires  for  the  detection  or 
apprehension  of  any  person  charged  with  horse  stealing  or 
engaged  in  aiding  or  abetting  horse  stealing,  and  upon  the 
conviction  of  such  person,  pay  such  reward  or  other  comi)€n- 
sation  from  the  county  treasury.  On  the  collection  of  a  re- 
cognizance given  and  forfeited  by  such  person,  if  they  deem  it 
expedient,  the  commissioners  may  pay  such  reward  or  other 
compensation.  In  no  case  shall  the  owner  of  the  stolen  horse 
or  horses  be  entitled  to  any  of  such  reward." 
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The  preceding  section,  2489,  G.  C.,  I  also  consider  pertinent  to 

the  discussion  of  the  question  submitted  by  you,  and  it  provides  as 

follows : 

"When  they  deem  it  expedient,  the  county  commissioners 
may  offer  such  rewards  as  in  their  judgment  the  nature  of 
the  case  requires,  for  the  detection  or  apprehension  of  any 
person  charged  with  or  convicted  of  felony,  and  on  the  con- 
viction of  such  person,  pay  it  from  the  county  treasury,  to- 
gether with  all  other  necessary  expenses,  not  otherwise  pro- 
vided  for  by  law,  incurred  in  making  such  detection  or  ap-^ 
prehension.  When  they  deem  it  expedient,  on  the  collection  of 
a  recognizance  given  and  forfeited  by  such  person,  the  com* 
missioners  may  pay  the  reward  so  offered,  or  any  part  thereof, 
together  with  all  other  necessary  expenses  so  incurred  and 
not  otherwise  provided  for  by  law." 

An  analysis  of  the  section  first  quoted  shows  that  the  author- 
ity or  jurisdiction  therein  conferred  upon  the  county  commission- 
ers to  offer  a  reward  or  employ  detectives  is  predicated  upon  the 
fact  that  some  person  or  persons,  known  or  unknown  are  charged 
with  the  crinr^  of  horse  stealing  or  are  engaged  in  aiding  or  abet- 
ting horse  stealing.  Manifestly  the  commission  of  the  crime  must 
precede  the  ciiiirge  of  stealing  and  necessarily  there  can  be  no  aid- 
ing and  abetti.  ig  unless  a  crime  is  committed. 

It  is  provided  further  that  the  jurisdiction  so  conferred  in 
said  section  is  to  be  exercised  by  the  county  commissioners  as  in 
their  judgment  the  nature  of  the  case  requires.  In  this  provision 
their  action  is  again  limited  to  a  condition  which  must  obtain  by 
reason  of  the  happening  of  some  former  event  and  have  reference 
thereto. 

In  view  of  these  plain  provisions  of  the  law  and  its  purposes 
I  am  impelled  to  conclude  that  the  a^'tion  of  the  county  commis- 
sioners in  offering  a  reward,  or  in  the  employment  of  detectives, 
can  only  be  taken  after  a  specific  crime,  or  crimes,  have  been  com- 
mitted, and  said  reward  or  employment  must  be  limited  to  such 
specific  crime  or  crimes. 

It  follows,  therefore,  that  until  a  crime  or  crimes  have  been 
committed  as  contemplated  by  Section  2489  or  2490,  the  commis- 
sioners are  without  authority  to  take  the  action  therein  provided. 

This  view  of  the  law  is  substantially  the  same  as  that  held  by 
Hon.  George  K.  Nash  in  an  opinion  reported  at  page  861  of  Vol.  2, 
of  the  attorney  general's  report  for  the  years  1880  and  1883.  I 
quote  from  said  opinion  as  follows: 

"Some  time  ago  you  asked  me  this  question:    'Have  the* 
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county  commissioners  the  legal  authority,  where  a  crime  has 
been  committed  in  their  county,  to  enter  into  a  contract  with 
a  person  to  pay  him  so  much  per  day  to  investigate  the  case 
and  find  out  the  criminal  V 

"I  have  given  the  matter  considerable  thought,  but  have 
not  been  able  to  find  any  statute  authorizing  the  commission- 
ers of  a  county  to  make  such  a  contract.  In  the  absence  of 
statutory  authority,  I  do  not  believe  that  they  have  any  in- 
herent power  or  authority  so  to  do.  Sections  918  and  919 
authorize  the  county  commissioners  to  pay  a  reward  in  cer- 
tain cases  after  conviction,  and  Section  1310  authorizes 
them  to  pay  certain  expenses  incurred  by  officers  in  pursuit 
of  persons  charged  with  felony  who  have  fled  the  county. 

"I  suppose  that  these  sections  were  placed  in  the  law  be- 
cause in  their  absence  the  commissioners  would  not  have  au- 
thority to  pay  such  rewards  or  such  expenses.*' 

Sections  918  and  919,  as  referred  to  in  said  opinion,  are  now 
Sections  2489  and  2490  of  the  General  Code,  under  consideration 
here.  There  has  been  no  substantial  change  made  in  either  section 
since  the  date  of  said  opinion  except  the  added  provisions  in  both 
sections  referring  to  forfeited  recognizances. 

I  agree  with  the  conclusion  in  said  opinion  that  the  commis- 
sioners of  a  county  in  the  absence  of  statutory  authority  cannot 
pay  rewards  for  the  detection  or  conviction  of  crimes.  Where  stat- 
utory authority  is  conferred  it  may  extend  only  to  conditions 
named  and  prescribed  in  the  statute  conferring  such  authority. 

Answering  your  first  question,  therefore,  I  am  impelled  to 
conclude  that  until  the  crime  or  crimes  specified  in  Sections  2489 

* 

and  2490  G.  C.,  have  been  committed,  county  commissioners  are 
without  authority  to  offer,  under  the  provisions  of  said  sections, 
any  reward  for  the  apprehension  and  conviction  of  the  person  or 
persons,  known  or  unknown,  charged  therewith. 

The  observations  made  in  answering  your  first  question  offer 
the  solution  to  your  second.  To  comply  with  the  provisions  of 
the  sections  quoted  aforesaid,  an  offer  of  a  reward  by  the  county 
commissioners  should  be  made  by  an  appropriate  resolution  to 
refer  to  the  specific  crime  or  crimes  committed  for  the  conviction 
of  which  the  reward  is  offered,  and  said  resolution  should  also 
name  the  reward  offered  in  each  particular  case  or  cases. 

You  state  in  your  letter  that  the  case  of  Bank  vs.  Edmund, 
76  0.  S.,  396,  has  determined  the  third  question  to  your  satisfac- 
tion. I  concur  with  you  in  the  conclusion  you  reach  in  this  re- 
gard. 
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I  therefore  conclude,  in  answer  to  your  inquiries: 

(1)  That  until  the  crime  or  crimes  specified  in  Sections  2489 
and  2490  G.  C,  have  been  committed,  county  commissioners  may 
not  offer  the  reward  provided  for  in  said  sections. 

(2)  That  the  reward  offered  under  the  provisions  of  said 
sections  may  be  limited  only  to  a  specific  crime  or  crimes  named 
and  described  in  the  resolution  offering  the  reward,  which  reso- 
lution must  name  the  reward  and  by  appropriate  reference  be  made 
to  apply  only  to  such  specific  crime  or  crimes. 

(3)  That  a  deputy  marshal  or  night  watchman  of  a  munici- 
pality making  an  arrest  in  the  discharge  of  his  official  duty  may 
not  demand  or  receive  a  reward  therefor  and  is  entitled  to  no  other 
or  further  remuneration  or  reward  for  making  such  arrest  than 
that  prescribed  by  law. 

Where  the  Council  of  a  City  Fails  to  Pass  an  Ordinance  Merging 
the  Duties  of  City  Auditor  With  Those  of  Clerk  of  Council  as 
Authorized  by  Section  4276,  General  Code  (106  O.  L.,  483),  the 
City  Auditor  Cannot  be  Elected  as  Clerk  of  CouncU  and  Receive 
Compensation  for  Both  Positions. — City  Auditor  in  Cities  of 
Class  Named  in  Section  4276,  General  Code,  May  Not  Hold  Any 
Clerical  Position  in  the  City  Service  Other  Than  Those  Provided 
for  in  Said  Section. 


No.  1123— (Opinion  Dafted  December  30,  1915.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     I  have  your  letter  of  December  14,  1915,  submit- 
ting the  following  inquiries : 

1.  "If  council  refuses  or  neglects  to  pass  an  ordinance 
merging  the  duties  of  the  city  auditor  with  those  of  clerk  of 
council,  could  the  city  auditor  be  elected  by  council  as  their 
clerk  and  receive  the  compensation  attached  to  said  position,  in 
addition  to  his  salary  as  city  auditor? 

2.  "Since  the  amendment  to  Section  4276,  General  Code, 
(106  O.  L.,  483),  enumerates  the  positions  in  the  city  service 
which  may  be  merged  with  that  of  city  auditor,  does  such  leg- 
islation prevent  the  city  auditor  from  holding  any  other  cleri- 
cal positions  in  the  city  service,  if  the  duties  be  not  incompati- 
ble?'' 

Section  4276  G.  C,  as  amended  in  106  O.  L.,  483,  to  which  you 
refer  in  your  foregoing  inquiries,  provides  as  follows : 

"The  auditor  shall  keep  the  books  of  the  city,  exhibit  ac- 
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curate  statements  of  all  moneys  received  and  expended,  and  of 
all  property  owned  by  the  city  and  the  income  derived  there- 
from, and  of  all  taxes  and  assessments.  In  cities  having  a 
population  of  less  than  twenty  thousand  the  city  council  may, 
by  a  majority  vote,  merge  the  duties  of  the  clerk  of  the  water 
works,  if  any,  clerk  of  the  board  of  control  and  clerk  of  the  city 
council  with  the  duties  of  the  city  auditor,  allowing  him  such 
additional  assistants  in  performing  such  additional  duties  as 
council  may  determine."^ 

It  seems  that  the  doubt  which  prompts  the  submission  of  your 
foregoing  inquiries  arises  from  the  contention  that  the  legislature 
having  provided  in  the  foregoing  section  in  what  manner  and  by 
what  method  the  duties  of  the  various  offices  therein  specified  may 
be  merged  with  the  duties  of  the  office  of  city  auditor,  such  pro- 
visions must  be  held  to  be  exclusive  both  as  to  the  method  of  such 
combination  and  as  to  the  offices  the  duties  of  which  may  be  so 
combined. 

The  section  in  question  provides  a  mode  or  method  in  certain 
cities  specified  therein  whereby  four  offices  or  positions  thereto- 
fore existing  may  be  merged  or  combined  into  one  office  and  the 
duties  thereof  imposed  upon  the  city  auditor.  It  is  therefore  an 
affirmative  statute  introductory  of  a  new  law  which  creates  new 
rights  and  imposes  new  and  additional  duties  and  responsibilities 
upon  the  city  auditor. 

It  is  a  well  settled  maxim  of  statutory  construction  that  if  an 

affirmative  statute,  which  is  introductory  of  a  new  law,  directs  a 

thing  to  be  done  in  a  certain  manner,  that  thing  shall  not,  even 

although  there  are  no  negative  words,  be  done  in  any  other  manner. 

Harlan  v.  Roberts  et  al.,  2nd  Dec.  Reprint,  460. 

Applying  this  rule  to  the  statute  in  question  it  would  seem 
to  establish  conclusively  that  the  legislature  having  provided  a 
method  whereby  the  duties  of  clerk  of  council  may  be  merged  with 
those  of  city  auditor  in  certain  cities,  such  method  must  be  re- 
garded as  exclusive  and  such  combination  may  be  made  only  in  the 
manner  so  provided.  I  am  of  the  opinion,  therefore,  that  your 
first  question  must  be  answered  in  the  negative. 

If  this  statute  is  exclusive  as  to  the  method  which  may  be 
pursued  in  combining  the  duties  of  the  office  of  city  auditor  with 
those  of  the  duties  of  the  other  offices  or  positions  therein  named, 
it  must  also  be  held  to  be  exclusive  as  to  the  positions  which  may 
be  so  combined  with  that  of  city  auditor.    This  construction  fol- 
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lows  as  the  logical  result  of  the  application  of  the  rule  of  construc- 
tion above  noted,  and  the  application  of  another  maxim  of  statu- 
tory construction,  viz.,  expressio  unius  est  exclusio  alterius.  That 
is  to  say,  the  legislature  having  by  special  enactment  provided 
what  offices  or  positions  may  be  combined  with  that  of  city  audi- 
tor in  cities  of  the  class  specified  in  this  law,  it  must  be  assumed 
that  it  intended  those  provisions  to  cover  all  combinations  that  may 
be  made  with  said  office.  I  therefore  conclude,  in  answer  to  your 
second  question,  that  a  city  auditor  in  cities  of  the  class  named  in 
Section  4276  G.  C,  supra,  may  not  hold  any  clerical  position  in  the 
city  service  other  than  those  provided  for  in  said  section. 

In  view  of  these  considerations  I  am  of  the  opinion  that  the 
provisions  of  Section  4276,  supra,  are  exclusive  both  as  to  the  man- 
ner in  which  the  duties  of  the  offices  named  therein  may  be  merged 
with  those  of  city  auditor  in  the  cities  named,  and  also  as  to. the 
offices  or  positions  the  duties  of  which  may  be  merged  with  those 
of  city  auditor  in  said  cities. 
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The  Ashley  Tri-County  Mutual  Telephone  Co.  vs.  The  New 
Ashley  Telephone  Co. 

The  Farmers  Mutual  Telephone  Co.  vs.  The  Morrow  County 
Telephone  Co.     (Vol.  92,  O.  S.  Rep.) 


Public  Utilities — Certificate  of  Necessity  Required — Section  614-52, 
General  Code,  Applies — ^To  Competing  Telephone  Compani< 
Organized  Not  For  Profit — ^Mutual  Companies. 


Section  614-52,  General  Code,  applies  to  the  telephone  companies  defined  in 
previous  sections  of  the  code,  whether  such  companies  are  organized  for 
profit  or  not,  where  the  entrance  of  the  second  company  substantially 
affects  the  public  convenience.  In  such  case  a  certificate  must  be  secured 
to  the  effect  that  the  exercise  of  the  right  or  franchise  is  proper  and 
necessary  for  the  public  convenience. 


Error  to  the  Court  of  Appeals  of  Delaware  county. 

Error  to  the  Court  of  Appeals  of  Morrow  county. 

The  defendant  in  error,  The  New  Ashley  Telephone  Company, 
was  a  corporation  with  a  plant  installed  in  the  village  of  Ashley, 
Delaware  county,  Ohio,  furnishing  telephonic  service  under  a  fran- 
chise granted  by  the  village  council,  and  owning  the  equipments 
and  lines  established  in  that  village. 

The  plaintiff  in  error,  The  Ashley  Tri-County  Mutual  Telephone 
Company,  was  also  a  corporation,  incorporated  not  for  profit,  and 
engaged  in  like  telephonic  business,  though  mutual  in  character. 
Having  obtained  a  franchise  authorizing  its  installation  and  opera- 
tion in  the  village,  it  was  about  to  install  its  plant  in  competition 
with  that  of  the  defendant  in  error.  The  plan  adopted  by  the  mu- 
tual company  was  to  furnish  telephonic  service  to  those  stockhold- 
ers who  wished  to  become  members  and  who  purchased  their  own 
'phones  and  used  them  for  communication  among  themselves.  No 
long-distance  communication  or  service  was  contemplated,  nor  were 
tolls  or  rentals  to  be  collected  as  such.  While  the  erection  and 
maintenance  of  the  plant  by  the  mutual  company  were  contem- 
plated, the  record  does  not  clearly  disclose  how  the  funds  were  to 
become  available  for  such  construction  and  maintenance.  It  is  ad- 
mitted that  a  certificate  of  public  necessity  has  not  been  secured 
from  the  public  service  commission  of  Ohio  to  the  effect  that  the 
franchise  to  be  exercised  was  proper  or  necessary  for  the  public 
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convenience.    These  facts  appear  affirmatively,  either  as  admitted 
by  the  answer  or  by  answers  to  interrogatories  attached  thereto. 

The  action  originated  in  the  cotirt  of  common  pleas,  where  an 
injunction  was  sought  restraining  the  mutual  company  from  the 
construction  and  operation  of  its  plant  in  the  village  of  Ashley. 
The  case  was  submitted  on  the  pleadings  and  permanent  injunction 
was  ordered.  The  court  of  appeals  of  Delaware  county  affirmed 
that  judgment,  and  the  mutual  company  now  prosecutes  error  to 
this  court. 

The  salient  and  controlling  facts  in  the  Morrow  county  case 
are  similar  to  those  in  the  Delaware  county  case.  In  the  former, 
the  established  company  was  much  larger  than  the  Delaware  com- 
pany  and  it  had  installed  and  in  use  in  Morrow  county  2,348  tele- 
phones and  451  miles  of  pole  lines,  570  of  these  telephones  being 
connected  with  the  Cardington  exchange  in  said  county.  This 
company  had  made  application  to  the  Cardington  council  for  a 
franchise  for  its  jKAes,  lines  and  plant  in  that  village.  A  restrain- 
ing order  having  been  granted  in  the  trial  court,  the  mutual  com- 
pany applied  to  the  court  of  appeals  of  Morrow  county,  where  the 
case  was  heard  upon  the  pleadings  and  evidence,  and  the  appellate 
court  stated  separately  its  conclusions  of  fact  and  law  and  enjoined 
the  mutual  company  from  constructing  and  operating  its  lines  in 
Morrow  county.  Error  is  likewise  prosecuted  to  this  court  from 
that  judgment. 

Messrs.  Marriott,  Freshwater  &  Wickham,  for  plaintiff  in  error 
The  Ashley  Tri-County  Mutual  Telephone  Co. 

Messrs.  Overturf,  Hough  &  Jones,  for  defendant  in  error,  The 
New  Ashley  Telephone  Co. 

Mr.  B.  A.  Myers ;  Mr.  0.  J.  Myers  and  Mr.  J.  D.  Johnson,  rep- 
resenting The  Celina  &  Mercer  County  Telephone  Co.,  for  defendant 
in  error. 

Messrs.  Badger  &  Ulrey;  Messrs.  Harlan  &  Wood  and  Mr. 
O.  W.  Kennedy,  for  plaintiff  in  error.  The  Farmers  Mutual  Tele-  . 
phone  Co. 

Messrs.  Mitchell  &  Bruce  and  Mr.  J.  W.  Barry,  for  defendants 
in  error,  The  Morrow  County  Telephone  Co. 

Jones,  J.  In  both  cases  the  plaintiffs  in  the  trial  courts  were 
telephone  companies  that  had  been  established  and  were  in  opera- 
tion, one  in  the  village  of  Ashley,  Delaware  county,  and  the  other 
seeking  a  franchise  in  the  village  of  Cardington,  and  intending  to 
operate  in  the  outlying  districts  of  Morrow  county.    The  mutual 
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company  endeavored  to  invade  this  established  territory,  for  the 
purpose  of  furnishing  telephonic  service,  without  securing  a  cer- 
tificate of  public  necessity  from  the  public  service  commission,  rely- 
ing upon  the  claim  that  none  was  required  under  Section  614-52, 
General  Code,  for  the  reason  that  the  section  applies  only  to  such 
public"  utilities  as  operate  their  utilities  for  profit. 

The  chief  and  determinative  question  in  this  case  is :  Does  a 
telephone  company,  operating  under  the  mutual  membership  plan 
employed  by  it,  under  the  stated  facts,  require  a  certificate  of  nec- 
essity for  the  public  convenience,  before  it  may  exercise  the  right 
or  franchise  of  owning  and  operating  a  plant  for  the  furnishing  of 
telephonic  service  in  a  municipality  or  locality  where  there  is  al- 
ready in  operation  a  telephone  company  furnishing  adequate  serv- 
ice? 

For  the  proper  determination  of  this  question  it  must  be  con- 
ceded that  the  invading  competitive  companies  were  corporations 
organized  as  mutual  telephone  companies  not  for  profit.  These  lat- 
ter companies  seek  to  escape  the  requirement  of  the  code  section, 
supra,  by  reliance  upon  other  sections  of  the  code,  notably  Section 
614-1  and  subsections  immediately  following.  These  sections  vest 
in  the  public  service  commission  jurisdiction  and  supervisory  pow- 
ers over  the  public  utilities  therein  defined.  By  Section  614-2a, 
General  Code,  this  jurisdiction  was  in  a  general  way  limited  to 
every  utility,  corporation,  company,  etc.,  except  such  utilities  not 
operating  for  profit.  They  deal  with  regulation  and  supervision 
of  public  utilities,  and  do  not  cover  the  field  of  competition  which  is 
later  specifically  applied  to  telephone  companies  by  Section  614-52, 
General  Code.    This  section  reads  as  follows : 

"No  telephone  company  shall  exercise  any  permit,  right,  li- 
cense or  franchise  that  may  have  been  heretofore  granted  but  not 
actually  exercised  or  that  may  hereafter  be  granted  to  own  or  oper- 
ate a  plant  for  the  furnishing  of  any  telephone  service,  thereunder 
in  any  municipality  or  locality,  where  there  is  in  operation  a  tele- 
phone company  furnishing  adequate  service,  unless  such  telephone 
company  first  secures  from  the  commission  a  certificate  after  public 
hearing  of  all  parties  interested  that  the  exercising  of  such  license, 
permit,  right  or  franchise  is  proper  and  necessary  for  the  public 
convenience." 

By  other  sections  of  the  code  (102  0.  L.,  549)  the  general  as- 
sembly sought  to  regulate  and  supervise  public  utilities,  using  that 
term  generically  and  including  within  the  definition  of  the  term 
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'"public  utilities"  those  telephone  companies  operating  such  utilities 
for  profit.  But  by  Section  614-52,  (Jeneral  Code,  the  legislature 
specifically  treated  telephone  companies  as  public  utilities  requiring 
special  legislation.  Telephone  companies  were  thereby  taken  from 
the  general  scheme  of  public  utility  regulation  and  there  was  added 
and  applied  to  this  particular  utility  a  statutory  mandate  not  ap- 
plicable to  others.  Having  in  view  the  public  convenience  primar- 
ily, and  the  adequacy  of  telephone  service  secondarily,  it  protected 
the  public  convenience,  and,  incidentally,  the  established  plant,  by 
a  special  provision  that  no  telephone  company  should  invade  a 
municipality  or  locality  furnishing  adequate  service,  without  a  cer- 
tificate from  the  commission.  And  this  the  statute  provides  irre- 
spective of  whether  the  company  operates  for  profit  or  not.  The 
legislature  no  doubt  considered  that  public  policy  required  special 
legislation  in  that  particular  field  when  it  sought  to  supervise  com- 
petition in  the  interest  of  public  convenience.  The  language  of  the 
section  is  plain,  and  we  are  unable  to  apply  to  telephone  companies 
the  added  words,  "operating  their  utilities  for  profit."  The  un- 
equivocal language  of  the  section  does  not  permit  the  implication 
claimed  for  it,  and  such  a  construction  is  forbidden  by  the  maxim, 
expressun.»  facit  cessare  tacitum.  Any  tendency  to  monopoly  may 
easily  be  curbed  by  the  state,  which  retains  complete  control  of  the 
situation.  Its  public  service  commission  has  full  power  to  grant 
or  withhold  th^  certificate,  as  public  necessity  may  require. 

In  both  of  the  cases  stated  the  mutual  companies  are  of  such 
character  and  scope  as  would  stamp  them,  not  only  as  telephone 
companies,  but  companies  which  might  affect  the  public  conveni- 
ence alluded  to  in  the  act.  Such  being  the  case,  the  tribunal  provid- 
ed in  the  first  instance  for  the  determination  ol  that  fact  was  the 
public  service  commission  of  the  state.  We  do  not  hold  that  pri- 
vate telephone  lines,  or  that  even  all  mutual  lines,  shall  in  all  cases 
require  the  certificate  named.  Public  convenience  is  the  polestar 
of  the  act,  and  an  established  and  adequate  service  in  a  municipal- 
ity or  locality  is  the  chief  factor  in  its  determination,  and  where,  as 
here,  these  factors  may  be  disturbed  by  a  new  and  competitive  tele- 
phone company,  substantially  affecting  established  service,  it  is 
necessary  that  a  certificate  be  obtained,  to  the  effect  that  the  right 
or  franchise  is  necessary  for  the  public  convenience,  before  such 
second  company  can  exercise  its  rights  and  franchises  in  such  occu- 
pied locality. 

In  each  case  the  judgment  of  the  court  of  appeals  is  affirmed. 
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Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Newman  and  Matthias,  JJ.,  concur, 

Donahue,  J.,  concurring.  I  concur  in  the  judgment  of  affirm- 
ance in  this  case  solely  for  the  reason  that  these  mutual  telephone 
companies  are  claiming  the  right  to  erect  poles  and  string  wires 
thereon,  over  and  along  the  public  streets  and  alleys,  under  and  in 
pursuance  of  a  grant  or  franchise  to  them  by  the  council  of  the 
municipalities  named  in  the  petition. 

Such  rights  cannot  be  granted  in  the  streets  and  alleys  of  a 
municipal  corporation,  except  to  a  public  service  corporation  that 
is  required  by  the  laws  of  this  state  to  furnish  equal  service  to  the 
public  generally. 

Injinction  is  the  proper  remedy  to  prevent  the  exercise  of  such 
rights  in  the  public  streets  and  ways  by  private  individuals  for 
private  purposes. 

On  the  other  hand,  I  do  not  believe  that  a  mutual  telephone 
company,  organized  not  for  profit,  and  serving  only  its  stockholders 
with  the  right  to  reject  or  accept  any  stockholder  it  pleases,  can  be 
required  to  procure  a  certificate  from  the  public  service  commission 
before  doing  business  in  any  locality,  no  matter  whether  a  telephone 
company  organized  for  profit  is  or  is  not  furnishing  adequate  serv- 
ice to  its  subscribers  in  that  locality. 

The  public  service  commission  of  Ohio,  as  its  name  indicates, 
is  a  commission  created  for  the  purpose  of  controlling  and  regulat- 
ing the  public  utilities  of  this  state. 

Section  3  of  the  act  creating  that  commission  (Section  614-2, 
General  Code)  specifically  enumerates  the  "person  or  persons,  firm 
or  firms,  co-partnership  or  voluntary  association,  joint  stock  asso- 
ciation, company  or  corporation,  wherever  organized  or  incorpor- 
ated," that  come  within  the  control  and  jurisdiction  of  the  public 
service  commission  of  Ohio.  In  this  connection  the  statute. de- 
fines a  telephone  company,  and  the  following  section  of  the  same 
act  (Section  614-2a,  General  Code)  specifically  exempts  from  the 
terms  of  the  statute  utilities  operated  "not  for  profit";  so  that 
the  definition  of  "a  telephone  company"  as  given  in  Section  3  of 
the  act  creating  the  public  service  commission,  must  be  read  in 
connection  with  the  exceptions  written  in  Section  4  of  the  same 
act,  and  so  reading  the  two  together,  a  telephone  company,  within 
the  meaning  of  this  act  creating  the  public  service  commission  of 
Ohio  and  defining  its  duties  and  authority,  is  a  "person  or  persons, 
firm  or  firms,  co-partnership  or  volimtary  association,  joint  stock 
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association,  company  or  corporation  *  *  *  transmitting  to, 
from,  through,  or  in  this  state,  telephonic  messages'*  for  profit.  It 
follows,  therefore,  tliat  when  Section  54  of  the  same  act  refers  to 
telephone  companies,  it  means  a  telephonei  company  as  defined  by 
Sections  3  and  4  of  the  same  act ;  otherwise  it  would  refer  only  to 
companies,  and  not  to  individuals,  firms  or  partnerships,  operating 
this  public  utility  for  profit  in  this  state. 


SYLLABI. 

No.  14938 — The  Toledo  Railways  & 
Light  Co.  vs.  George  E.  Mayers.  Error 
to   the   Court  of    Appeals    of    Lucas 
County. 
MATTHIAS,  J. 

Plaintiff  was  injured  as  a  result  of 
a  collision  of  a  street  car  and  an  au- 
tomobile in  which  he  was  riding,  as 
the  guest  of  the  owner  and  driver, 
and  in  the  front  seat  with  him,  said 
collision  occurring  at  an  intersection 
of  highways  outside  the  city  limits, 
Held: 

1.  That  the  negligence  of  such  driv- 
er is  not  imputable  to  the  plaintiff, 
and  if  the  collision  was  caused  by  the 
negligent  operation  of  the  street  car, 
plaintiff  may  recover  from  the  oper- 
ating company  unless  his  own  negli- 
gent act  or  omission  directly  contrib- 
uted to  cause  his  injury. 

2.  Though  plaintiff  was  required  to 
exercise  ordinary  care  for  his  own 
safety  and  to  reasonably  use  his  fac- 
ulties of  sight  and  hearing  to  ob- 
serve and  avoid  the  dangers  incident 
to  crossing  such  track,  an  instruc- 
tion that  he  "was  not  exonerated 
from  any  duty  at  all  by  reason  of  the 
fact  that  he  himself  was  not  driving 
the  machine"  is  erroneous. 

3.  In  such  case  the  giving  of  an  in- 
struction which  assumes  that  the  driv- 
er acted  upon  the  permission,  and  sug- 
gests that  he  was  under  the  control 
and  subject  to  the  authority,  of  the 
plaintiff,  constitutes  prejudicial  error. 
Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Jones,  JJ., 
concur. 


No.  14959 — ^P.  O.  Prentiss  vs.  H.  R 
Dittmer.     Error  to  the  Court  of  Ap 
peals  of  Henry  County. 
JONES.  J. 

1.  An  offer  by  a  candidate  for  com- 
mon pleas  judge,  made  for  the  pur- 


pose of  effecting  his  election  to  of- 
fice, that  in  the  event  of  his  election 
he  will  accept  for  his  Judicial  services 
only  the  stipulated  salary  payable  by 
the  state,  and  that  he  will  accept  noth- 
ing that  may  be  due  and  payable  to 
him  from  the  local  or  county  treasury, 
is  against  public  policy  and  an  offense 
within  the  purview  of  Section  5175-26 
General  Code,  which,  if  proven,  invali- 
dates his  election. 

2.  By  virtue  of  that  Section,  such  an 
offense  may  be  set  forth  as  a  ground 
of  contest  within  the  terms  of  Sec- 
tion 5138,  General  Code,  and  it  is  not 
necessary  to  prove,  in  such  election 
contest  based  on  that  sole  ground,  that 
a  sufficient  number  of  voters  were  so 
influenced  by  such  offer  as  to  change 
the  election  result. 

3.  In  a  case  where  the  law  provides 
for  the  payment  of  the  Judicial  salary, 
in  part  from  the  state  treasury  and  in 
part  from  the  local  treasury,  the  candi- 
date cannot,  in  an  election  contest 
based  on  the  infringement  of  the  above 
section  of  the  corrupt  practices  act, 
raise  the  question  of  the  constitution- 
ality of  the  salary  act,  concerning 
whi<:h  such  illegal  offers  were  made. 

4.  Elections  and  election  contests 
are  controlled  by  specific  sections  of 
the  Ohio  conetitution.  The  grant  of 
legislative  power  for  their  control  is 
absolute,  and  under  such  provisions 
the  legislature  had  full  power  to  and 
did  impose  conditions  under  which 
elections  might  be  invalidated;  and 
where  the  proceeding  is  one  involv- 
ing a  contested  election,  a  prior  con- 
viction of  the  offenses  named  in  Sec- 
ti(Hi  5175-26,  General  Code,  is  not  re- 
quired as  a  condition  precedent  to  such 
invalidation.    Judgment  affirmed.  » 

Johnson,  Donahue,  Wanamaker  and 
Newman,  JJ.,  concur.  Mathias,  J.,  not 
participating. 


No.  15018— The  City  of  Sidney  vs.  J. 
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C.  Cummina.     Error  to  the  Court  of 
Appeals  of  Shelby  County, 
NEWMAN,  J. 

1.  In  the  assessment  of  property  for 
a  street  improvement  by  the  foot  front 
of  th«  property  bounding  and  abutting 
upon  the  improvement  under  Section 
3812,  General  Code,  no  contractual  re- 
lation arises  between  the  municipal 
corporation  and  the  property  owner, 
and  by  force  of  the  provisions  of  Sec- 
tion 3902,  General  Code,  no  rights  are 
acquired  by  an  owner  whose  property 
is  assessed  which  are  complete  and 
consummated. 

2.  The  rule  that  retroactive  opera- 
tion is  not  to  be  given  to  a  change 
in  the  Judicial  construction  of  a  stat- 
ute cannot  be  invoked  by  a  municipal 
assessment  of  property  for  a  street 
improvement  is  challenged  where  no 
contracts  have  been  entered  into  in 
reliance  upon  a  former  judicial  con- 
struction in  res-pect  to  the  statute. 
Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Wanamaker, 
Jones  and  Matthias,  JJ.,  concur. 


No.  15009 — William  Ritzman  vs.  Z. 
B.  Campbell  and  Samuel  D.  Webb,  as- 
suming to  act  as  The  State  Civil  Serv- 
ice Commission  of  Ohio.  Error  to  the 
Court  of  Appeals  of  Franklin  County. 
NICHOLS,  C.  J. 

1.  A  duly  enrolled  bill,  although  pub- 
licly signed  by  the  presiding  officer 
of  each  house,  in  the  presence  of  the 
house  over  which  he  presides,  while 
the  same  was  in  session  and  capable 
of  doing  business,  and  afterward  ap- 
proved by  the  governor  and  filed  by 
him  with  the  secretary  of  state,  may 
be   impeached  on   the  ground  that   it 


has  not  received  a  constitutional  ma- 
jority of  the  members  elect  af  both 
branches  of  the  general  assembly  and 
upon  the  question  the  legislative  Jour- 
nals must  provide  the  appropriate  as 
well  ae  the  conclusive  evidence. 

2.  Such  enrolled  bill  so  authenticat- 
ed is  conclusive  upon  the  courts  as  to 
the  contents  thereof,  since  the  atten- 
tion of  the  presiding  officers  of  the 
general  assembly  is^  a  solemn  declara- 
tion of  a  co-ordinate  branch  o-f  the 
state  government  that  the  bill  as  en- 
rolled was  duly  enacted  by  the  legis- 
lature.   Judgment  affirmed. 

Johnson,  Donahue,  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur. 

No.    14622 — Anna  C.   Doan   vs.    The 
Cleveland    Short    Line   Railway    Com- 
pany.    Error  to  the  Court  of  Appeals 
of  Cuyahoga  County. 
NEWMAN,  J. 

1.  Where  an  allotter  adopts  a  plan 
for  the  improvement  of  his  allotment 
whereby  the  use  of  the  lots  is  re- 
stricted exclusively  for  residence  pur- 
poses, such  restriction  cannot  be  con- 
strued as  applying  to  the  state  or  any 
of  its  agencies  vested  with  the  right 
of  eminent  domain  in  the  use  of  the 
lots  for  public  purposes. 

2.  Where  a  company  or  any  agency 
of  the  state  vested  with  the  right  of 
eminent  domain  has  acquired  lots  in 
such  an  allotment  and  is  using  the 
same  for  public  purposes,  no  claim  for 
damages  arises  in  favor  of  the  owners 
of  the  other  lots  on  account  of  such 
use.    Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Wanamaker, 
Jones  and  Matthias,  JJ.,  concur. 
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Lakewood  Terminal  &  Material, 
Lakewood,  |50,000.     A.  G.  Summerell, 

B.  M.  Dubroy,  Grove  H.  Culver,  Sam- 
uel F.  Pace.  W.  S.  Pace. 

Leece-Maly,  Cleveland,  $25,000;  deal- 
ing in  automobile  appliances.  L.  L. 
Leece,  Fred  Desberg,  E.  P.  Strong,  F. 
A.  Cook,  S.  I.  Powell. 

Cory  Manufacturing  Company,  Fos- 
toria.  120,000.  Howard  Cory,  W.  S. 
Lyon,  Sibyl  Cory,  Helen  A.  Cory,  Fred 

C.  Cory. 

Spievack-Rattner  Garment  Com- 
pany, Cincinnati,  |10,000.  Isaac  Spie- 
vack,  Eda  Spievack,  Harry  W.  Ratt- 
ner,  Nathan  A.  Rattner,  Battle  Ratt- 
ner,  Abe  Bowman. 

Porter  Brothers  Construction  Com- 
pany, Akron,  $10,000.  W.  Scott  Por- 
ter, Herbert  S.  Porter,  Warren  J.  Por- 
ter, Alfred  Herberich,  C.  M.  Tyler. 

E.V.  Sala  Sales  Co.,  Toledo,  $15,000. 
W.  H.  Scott,  Eklward  G.  Kirby;  manu- 
facture and  sell  motor  cars,  boats, 
etc.  Will  H.  Quinckel,  F.  M.  Sala, 
Earl  V.  Sala. 

Johnstown  Steamship  Company, 
Mentor  Special  District,  $900,000.  J. 
S.  Ashley,  S.  W.  Folsom,  F.  B.  Rich- 
ard, R  E.  McMahon,  W.  P.  Schanfele. 

Myers  -  Klingensmith  Laundry, 
Youngstown,  $50,000.  S.  D.  Myers,  L, 
K.  Klingensmlth,  P.  €.  Klingensmith, 
H.  S.  Myers,  Hazel  Osborne. 

Maison  Titus   Convpany,  Cleveland, 
;iO,000.     J.  L.  Vaughan,  Mary  Helen 
Titus,    Stephen   Chahan,   Sigmund   A. 
Titus,  T.  P.  ^itua;  manufactumg  and' 
dealng  in  hair  products. 

Hollander  Company,  Cleveland,  $5,- 
000.  Henry  Hollander,  J.  B.  Dworken, 
A.  H.  Branson,  A.  W.  CMsholm,  S.  C. 
FYiedlander;  dealing  in  dry  goods 
and  ladies  furnishing  goods 

Auer  Building  Company,  Cincin- 
nati. $10,000.  P.  J.  Auer,  Ester  Stey, 
George  Schwaeble,  ESdward  Wagner, 
E.  Baswits. 

F.  H.  Stevens  Shoe  Company,  Cin- 
cinnati, $10,000.  'F.  H.  Stevens,  Elizar 
beth  Stevens,  Walter  Brarard,  N.  F. 
Pettis,  W.  W.  Pettis. 


H.  Barnes  Company,  Cleveland, 
$3000.  Thomas  Patton,  Henry  Barnes, 
Ernest  J.  Patton,  Maurice  Patton, 
Charles  Eckerle.     Doing  plumbing. 

Krein  Chain  Company,  Wapakone- 
ta,  $40,000.  Louis  D.  Round,  Louia  D. 
Cull,  W.  J.  McElroy,  Thornton  E. 
Round,  G.   E.  Grlgsby. 

Vincent,  Franz,  Kleeman  Motor 
Sales  Company,  Columbus,  $5000. 
Frank  L.  Vincent,  Henry  G.  BYanz,  I. 
Kleeman,  Charle»  P.  Outhwaite, 
Ralph  J.  Reynolds. 

Harris  Calorific  Co.,  Cleveland,  $15,- 
000;  selling  machinery.  Jno.  B.  Hull, 
Jno.  Harris,  A.  H.  Brainard,  Brennan 
B.  West,  Robb  O.  Bartholomew;  deal- 
ing in  machinery  of  all  kinds. 

The  Hudson-Eckenroad  Motor  Com- 
pany, Youngstown,  Ohio,  $10,000;  mo- 
tor vehicles  and  auto  supplies.  J.  P. 
Eckenroad,  J.  H.  Gitch,  Wm.  W.  Gil- 
len,  O.  M.  Phillips,  Leo  F.  Pierce. 

The  Odorless  Sewer  Basin  Company, 
Youngstown,  Ohio,  $25,000;  manufac- 
turing and  dealing  in  sewer  basins. 
W.  W.  Watson,  Carl  F.  Gachwind, 
Jno.  J.  Van  Gorder,  E.  M.  Jones  and  J. 
A.  Watson. 

The  United  States  Can  Company, 
Norwood,  $600,000;  manufacturing 
cans,  boxes,  etc.  O.  C.  Huffman,  F.  F. 
Downs,  C.  B.  Harrison,  Thos.  McEvil- 
ley,  Guy  W.  Mallon. 

The  Hascall  Motor  Truck  Company. 
Painesville,  Ohio,  $100,000;  motor  ve- 
hicle manufacturing  business.  I.  Am- 
ster,  E.  M.  Denner,  L.  S.  Lommasson, 
J.  C.  Barkley,  John  P.  Dempsey. 

The  Ratteree  &  Sons  Company,  To- 
ledo, Ohio,  $25,000;  real  estate,  E.  R. 
Ratteree,  J.  N.  Ratteree,  L.  M.  Rat- 
teree. S.  M.  Ratteree,  J.  R.  Ratteree 

The  Dayton  Automobile  School  Com- 
pany, Dayton,  $10,000;  training  school 
for  teaching  mechanical  trades.  D.  B. 
Williams,  Harvey  D.  Oeyer  H.  B. 
Williams,  R.  M.  Buerschen  and  A.  H. 
Lanes. 

The  Joseph  Phillips  Company, 
Cleveland,  $10,000;  dealing  in  electric 
and  gas  appliances.     Joseph  Phillips. 
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Milton  Phillips,  Eugene  B.  Wolf.  Julius 
Bloomberg,  M.  G.  Sloss. 

The  Kuhlman  Engineering  Com- 
pany, Toledo,  $10,000;  general  engi- 
neering, manufacturing  and  repairing 
business.  Carl  Kuhlman,  L.  J.  Harpst, 
Pauline  Kuhlman.  Alfred  Kuhlman 
and  Geo.  W.  Fluckey. 

The  Fitch  Electric  Company,  Cleve- 
land, $30,000;  general  electric  busi- 
ness. J.  A.  Fitch,  A.  T.  Fitch,  S.  A. 
Armstrong,  F.  H.  McCullough,  Philip 
R.  White. 

The  Donmeyer-Gardner  Company, 
Cleveland,  $50,000.  C.  H.  Gardner,  R. 
G.  Gardner,  S.  P.  Harris,  Sterling 
Parks  and  J.  F.  Marrick.  General 
milling  business. 

Domestic  Clay  Specialty  Company, 
Canton,  $25,000;  manufacturing,  buy- 
ing and  selling  pottery,  brick,  etc.  Wm. 
C.  Marlot,  D.  W.  Alexander,  Charles 
Marlot,  F.  M.  Smith,  W.  E.  McCor- 
mish. 

The  Allton  Seed  Company,  Sidney, 
$15,000;  purchasing  real  estate,  etc., 
buying  and  selling  seed  and  feed.  W. 
L.  Allton,  B.  T.  Bull,  L.  E.  Marrs,  H.  E. 
Bennett,  E.  L.  Allton. 

Ohio  Bull  Tractor  Company,  $5000, 
Lima;  selling  bull  tractors,  oil,  etc. 
Willard  Wooding,  Edward  H.  Hamsher, 
May  Byland,  Charles  W.  Cessna,  Mar- 
tha Hawisher. 

The  L.  Hilbo  Smelting  &  Refining 
Company,  Cincinnati,  $25,000;  buying 
and  selling  metals  and  copper  bearing 
material,  etc.  Leonard  S.  Weller,  Jen- 
nie H.  Weller,  Casper  J.  Goldberg, 
Enoch  L.  Strieker,  Charles  R.  Hilb. 

The  Lima  Chemical  Company,  Lima; 
manufacturing  and  selling  embalming 
fluids,  disinfectants,  etc.  Henry  S 
Enck,  George  E.  Mehaffey,  Floyd  C. 
Whitley,  Kent  W.  Hughes,  Anna  M. 
Green. 

Nobby  Tailoring  Company,  Cincin- 
nati, $40,000;  manufacturing  clothing. 
Alfred  Harburger,  Abe  I.  Rouda,  W.  A. 
Moore,  Edwin  Harburger,  Simon  H. 
Bloom. 

E.  C.  Avery  Company,  Toledo,  $15,- 
000 ;  buying  and  selling  jewelry,  silver- 
ware, etc.  G.  P.  Huntley,  E.  C.  Avery, 
L.  M.  Avery,  L.  W.  Storey,  A.  K.  Hunt- 
ley. 

Fenton  United  Cleaning  &  Dyeing 
Company,  Cincinnati,  $1,000,000;  clean- 
ing and  dyeing  clothing,  etc.  Thos.  L. 
F.  Morgan,  Elmer  W.  Morgan,  Edw.  J. 
Stall,  Arthur  Wood  and  E.  B.  Rogers. 

Steuben ville    Liquor    Co.,    Steuben- 


ville,  $5000;  dealing  in  spirituous 
liquors,  etc.  George  C.  Wlnstel,  Sr.,  \L 
A.  Wlnstel,  Harry  Fray,  David  S.  Un- 
gerleider,  A.  C.  Ungerlelder. 

The  Jefferson  Liquor  Co.,  Steuben- 
vllle,  $5000;  dealing  In  spirituous 
liquors,  etc.  Joe  Labestyen,  Vaclay 
Clbulka,  K.  M.  Toplch,  Joe  Toplch,  E. 
T.  Clbulka. 

The  Court  Hotel,  Upper  Sandusky, 
$10,000;  doing  a  general  hotel,  restau- 
rant and  cafe  business,  etc.  John  W. 
McCormlck,  Wm.  H.  McCormlck,  Jos- 
eph McCormlck,  James  F.  Daly,  J.  Wal- 
lace Conklin. 

The  Henderson  Realty  Co.,  Cleve- 
land, $10,000;  buying,  selling  real  es- 
tate, etc.  C.  R.  Cross,  Edward  Dacust, 
H.  E.  McElvain,  Jr.,  D.  V.  Fisher,  J. 
E.  GriflBth. 

Fort  Liquor  Co.,  Steubenville.  $5000. 
Buying  and  selling  spirituous  liquors, 
etc.  Lorenzo  Pivlrotto,  Ame  Valerie, 
Pasquala  Marchione,  Blaglo  Marchione. 
Roario  Pinti. 

The  Brook  Park  Developing  Co., 
Cleveland,  $6,000;  drilling  and  mining 
for  natural  gas,  etc.  George  J.  Kretch- 
mer,  L.  A.  Laundervllle,  A.  N.  Kellogg, 
Chas.  M.  Hyde,  Mason  G.  St.  John. 

The  Dlerkes  Insurance  Agency  Co., 
Cincinnati,  $5000;  general  insurance 
agency.  J. '  H.  Dierkes,  Walter  B. 
Brodberger,  Louisa  G.  Cookman,  Jos- 
eph A.  Hogan,  John  W.  Fisler. 

The  Norwood  View  Building  and 
Loan  Co.,  Norwood,  $500,000;  raising 
money  to  be  loaned  to  Its  members, 
etc.  John  T.  Edwards,  John  H.  Wet- 
tig,  J.  R.  Schroyer,  C.  A.  Bartlett, 
John   Steffen. 

Akron  Repair  and  Tire  Co.,  Toledo, 
$50,000;  dealing  In  new  and  second- 
hand automobile  tires  and  supplies, 
repairing  tires.  Percy  J.  Hooker,  Ab- 
bott O.  Rose,  Sherman  D.  Brewster, 
Raymond  E.  Queen,  Raymond  J.  Gates. 

The  Elm  Realty  Co.,  Toledo,  $10,000; 
bu3rlng,  Belling,  leasing  real  estate, 
etc.  Bertha  M.  Compton,  Clara  C. 
Linenkugel,  P.  H.  Southard,  L.  K. 
Southard,  Foster  E.  Spence. 

Pain es ville  Coca  Cola  Bottlins:  Co., 
Painesvllle,  $15,000;  bottling  anT  man- 
ufacturing soft  drinks,  etc.  Henry 
Frankel,  H.  C.  Gram,  Geo.  M.  Gem- 
hardt,  Geo.  P.  Gemhardt. 

The  S  &  S.  Manufacturing  &  Sales 
Co.,  Cleveland,  $5,000;  manufacturing, 
buying  and  selling  automobile  acces- 
sories.    I.  B.  Stoner,  R.  D.  Swan,  F. 
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J.  Herrick,  C.  C.  Lukey,  W.  H.  Kramer, 
Marjorie   Deming. 

The  Arrow  Building  &  Realty  Ck)., 
Cleveland,  $1500;  building  upon  and 
improYing  real  estate,  buying  and  Bell- 
ing real  estate,  etc.  Geo.  Webb,  Chas. 
L.  Carpenter,  B.  A.  Rosing,  Louis 
Baumerlin,  Cedric  G.  Smith. 

The  Middle  Branch  Auto  Service 
&  Sales  Co.,  Middle  Branch,  $10,000; 
selling  and  repairing  automobiles,  sup- 
plies, etc.  C.  C.  Speelman,  Carrie  E. 
Cocklin,  Henry  Speelman,  R.  G.  Rub- 
right,  Thos.  J.  Cocklin. 

Toungstown  Novelty  Manufacturing 
Company,    Youngstown,    $25,000.      P. 

A.  Andrews,  C.  W.  Hendricks,  M.  M. 
Conroy,  J.  V.  Murphy,  W.  F.  Eber^ 
hart;  manufacturing  window  blind  fix- 
tures and  novelties. 

Shelby  Supply  &  Manufactuimg 
Company,  Cleveland,  $25,000;  dealing 
in  vending  machines  and  supplies,  and 
other  machinery,  manufacturing  same. 
M.  Perdue,  H.  K.  Beck,  Howard  L. 
Beck.  P.  M.  Schoor,  W.  D.  McTighe. 

Perfection  Dental  Manufacturing 
Company,  Cleveland.  $10,000;  manu- 
facturing and  selling  artificial  teeth, 
etc.  Israel  J.  Fink,  M.  B.  Galvin,  Ma- 
rie Wagner,  H.  A.  Mullen,  John  A. 
Elden. 

The  Marshfield  Service  Corporation 
Company,  Cincinnati;  dealing  in  real 
estate  and  making  collections.  A.  J. 
Goodman.  A.  J.  Joseph,  Howard  P. 
Miller,  Louis  Morten  Berg,  Bernard 
Cohen,    $10,000. 

The  Bomheim  &  Cahen  Main  Street 
Company,  Columbus,  $25,000;  buying 
and  selling  at  wholesale  and  retail 
wearing  apparel,  dry  goods,  etc.  Jacob 
Goldstein,  Pauline  Cahen,  Johanna 
Cahen,  Cleona  Rosser,  Arthur  S.  Bur- 
ket 

The  A.  C.  Wilcox  Company,  Bellaire, 
$50,000;  manufacturing  glass  and 
glassware  and  machinery  used  for 
same.  etc.  A.  C.  Wilcox.  C.  H.  Dank* 
worth,  Jr.,  W.  G.  McClain,  L.  L.  Cun- 
ningham. C.  M.  Wyrlck. 

The  Warwick  Rubber  Manufactur- 
ing Company,  Warwick,  $20,000;  re- 
claiming rubber  from  manufactured 
rubber  products,  etc.  Leonard  Y. 
Croft,  AmoB  H.  E^glebeck,  J.  Henry 
Adams,   Ernest  H.  Clinedinst,   Frank 

B.  Burch. 

The  Shippers'  Freight,  Trafllc  & 
Auditing  Company,  Cleveland,  $5000; 
auditing  rail  and  boat  and  freight 
shipments   and  receipts,    etc.     Virgil 


H.  McConnell,  ESdward  Neuman,  Paul 
J.  Amdt,  Alvina  Vanek,  S.  Cook. 

The  Blanchard  Stone  Company, 
Kenton,  $35,000.  Clarence  C.  Slater„ 
William  H.  Sharp,  Alexander  H. 
Johnson,  J.  M.  Schooler,  Arthur  B, 
Vorhees;  mining,  quarrying,  crush- 
ing, selling  and  dealing  in  stone,  ag- 
ricultural lime,  etc. 

New  California  Market  Company, 
Youngstown,  $10,000;  dealing  in  gro> 
cedes,  fruits,  vegetables,  etc.  Lume- 
no  Napolilano,  Elmer  Hamburg.  Tony 
Canonico.  James  M.  Modarelli,  Kath- 
erine  Tobin. 

The  Merrimac  Steamship  Company, 
Mentor,  $175,000;  dealing  in  all  kinds 
of  steam  and  sailing  vessels,  doing  a 
general  vessel,  brokerage  and  commis- 
sion business.  Harry  H.  Brown,  Fay- 
ette Brown,  Charles  T.  Pratt,  Gordon 

B.  Houseman,  George  W.  Nichols. 

The  Purewater  Ice  Company,  Can- 
ton, $140,000;  manufacturing  and  deal- 
ing in  ice  and  ice  products,  conducting 
cold  storage  business  and  dealing  in 
coal,  etc.  Press  S.  Campbell,  Winfleld 
S.  Shertzer,  Charles  R.  Roth,  W.  Stu- 
art Carnes,  Fred  W.  Crofoot. 

The  W.  F.  Benson  Cigar  Company, 
Dayton,  $10,000;  carrying  on  a  whole- 
sale and  retail  cigar  and  tobacco  busi- 
ness, manufacturing  same,  dealing  in 
real  estate  and  other  property.  W.  F. 
Benson,  Jessie  F.  BMison,  Albert  R. 
Huffman,  Louise  F.  HufTman,  Carl  W. 
Lenz. 

The  Maple  Realty  Company,  Can- 
ton, $10,000;  dealing  in  real  estate  and 
building  houses.  Adam  W.  Oberlin, 
E.  C.  Roberts,  Edith  M.  Roberts,  B.  G. 
Oberlin,  Lorin  C.  Wise. 

The  Cleveland  Manganese  Mining 
Co.,  Cleveland,  $100,000;  to  prospect 
for,  locate,  acquire  and  etc.,  mineral 
lands  and  claims,  etc.     J.  A.  Fenner, 

C.  C.  Young,  C.  L.  Stocker,  F.  W.  Stan- 
ton, A.  M.  Loveland. 

The  Oakwood  China  C.ompany,  E. 
Liverpool,  $15,000;  manufacturing  and 
dealing  in  china,  porcelain  and  earth- 
enware, particularly  Oakwood  China. 
J.  E.  McCamant,  Robert  J.  Rees,  C.  F. 
Skidmore,  R.  Leonard,  M.  B.  Kistler. 

Increases. 

Ashland  Foundry  Company,  Ash- 
land; $32,000  to  $40,000. 

River  Terminal  Railway  Company, 
Cleveland;  $50,000  to  $1,000,000. 

■Sweet  Clover  Dairy,  Wooster;  $5000 
to  $7000. 
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The  Justus  &  Parker  Company,  Co- 
lumbus;  $15,000  to  $40,000. 

Ford  Supply  Shop  Company,  Cincin- 
naU;  $5000  to  $10,000. 

The  Lake  Erie  &  Youngstown  Con- 
struction Co.,  Youngstown,  $1,000  to 
$200,000. 

Middletown  Gas  and  Electric  Co., 
Middletown,  $350,000  to  $700,000. 

The  M.  J.  Henry  Koenig  Co.,  Cin- 
cincinnati,  $100,000  to  $200,000. 

Ohio  Forge  Co.,  Cleveland,  $100,000 
to  $300,000. 

The  Herberich  Realty  Co.,  Akron, 
$100,000  to  $250,000. 

The  Patterson  Leitch  Co.,  Cleve- 
land, $15,000  to  $250,000. 

Northern  Ohio  Mortgage  &  Invest- 
ment Co.,  Cleveland,  $10,000  to 
1100,000. 


Broadway  Realty  Company,  Akron; 
$1000  to  $10,0000. 

The  National  Juvenile  Auto  Com- 
pany, Toledo;  $10,000  to  $60,000. 

The  Canton  Provision  Company, 
Canton;    $100,000  to  $200,000. 

The  Co-Operative  Investment  Com- 
pany, Cleveland;   $10,000  to  $50,000. 

Decreases. 

Cleveland,  Lorain  &  Wheeling  Hall- 
way Company,  Columbus;  $5,000,000 
to  $50,000. 

Cleveland  Terminal  &  Valley  Rail- 
road, Cleveland;   $2,200,000  to  $2z,000. 

The  Tranchant  &  Finnell  Company. 
Osborn;   $100,000  to  $60,000. 

Oak-Wood  Lumber  Company,  Mari- 
etta. $50,000  to  $10,000. 

Thos.  D.  Russell  Co.,  Cleveland, 
$30,000  to  $10,000.  ■ 


PUBLIC  UTILITIES  COMMISSION 


No.  497— DoVUle  Sand  and  Gravel  Company,  Toledo,  Ohio;  Citizens 
Sand  and  Gravel  Company,  Toledo,  Ohio;  Toledo  Builders'  Supply 
Company,  Toledo,  Ohio;  Acme  Coal  and  Builders'  Supply. Com- 
pany, Toledo,  Ohio;  Kelley  Island  Lime  and  Transport  Company, 
Sandusky,  Ohio;  Buckeye  Lake  Sand  Company,  Sandusky,  Ohio; 
Lake  Erie  Sand  Company,  Sandusky,  Ohio,  and  The  Homegard- 
ener  Sand  Company,  Sandusky,  Ohio,  Complainants,  Versus  The 
Hocking  Valley  Railway  Company,  The  Cincinnati,  Hamilton  and 
Dayton  Railway  Company  and  Judson  Harmon  and  Ruf us  B. 
Smith,  Receivers,  The  New  York  Central  Railroad  Company, 
(Line  BuflFalo,  N.  Y^  Clearfield,  Pa.,  and  West)  (The  Lake  Shore 
and  Michigan  Southern  Railway  Company),  The  Toledo  and  Ohio 
Central  Railway  Company,  Lake  Erie  and  Western  Railroad  Com- 
pany, The  Oeveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  Pennsylvania  Company,  The  Wheeling  and  Lake  Erie 
Railroad  Company  and  W.  M.  Duncan,  Receiver,  The  Baltimore 
and  Ohio  Railroad  Company,  The  Wabash  Railroad  Company  and 
Edward  B.  Pryor  and  Edward  F.  Kearney,  Receivers,  Defendants 
— Dismissed. 


(Dated  January  6,  1916.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence  and  was  argued  by  counsel,  and  the  commission,  being 
fully  advised  in  the  premises,  finds  that  complainants  are  not  en- 
titled to  the  relief  prayed  for.    It  is,  therefore, 

Obdebed,  That  this  proceeding  be,  and  it  hereby  is  dismissed. 


OPINION 

Appearances : 

H.  G.  Wilson  for  complainants. 

Wilson  &  Rector  for  Hocking  Valley  Ry.  Co. 

P.  F.  Frazier  for  B.  &  O.  R.  R.  Co. 

S.  H.  West  for  New  York  Central  Lines. 

A.  P.  Burgwin  &  William  W.  Collin  for  Pennsylvania  Co. 

Langdon,  Commissioner: 

Complainants  are  engaged  in  the  production  of  lake  sand  and 

561 


562  Department  Reports 

gravel,  obtained  from  the  beds  of  the  lakes  through  the  medium 
of  sand  suckers.  The  sand  is  then  brought  alongside  docks,  either 
at  Sandusky  or  at  Toledo,  and  transferred  by  means  of  clam-sheU 
scoops,  operated  on  derricks,  to  the  cars  of  the  defendant  carriers 
on  tracks  adjacent  thereto. 

The  sand  and  gravel  so  produced  is  common  building  sand  and 
gravel,  utilized  for  concrete  purposes,  road  building  and  building 
material. 

For  several  years  prior  to  May  1,  1915,  it  had  been  the  custom 
and  practice  of  the  defendant  carriers  (except  the  Wabash  Rail- 
road Company),  in  publishing  the  freight  rates  applicable  to  ship- 
ments of  lake  sand  and  gravel  from  the  lake  ports,  Sandusky  and 
Toledo,  to  provide  in  the  tariffs  for  an  allowance  of  eight  cents  per 
ton  of  two  thousand  pounds  to  the  shipper,  for  loading  the  sand 
and  gravel  from  boat  or  docks  to  the  cars.  No  allowance  was  made 
when  this  loading  was  performed  by  the  carriers'  loading  machines, 
nor  when  loaded  from  December  15  to  March  1,  inclusive  of  each 
year. 

In  tariffs  filed  effective  on  May  1  and  May  3,  1915,  this  loading 
allowance  was  cancelled,  and  provisions  are  carried  therein  to  the 
effect,  that  when  carriers'  equipment  or  machines  are  used  for 
loading,  a  charge  of  eight  cents  per  ton  will  be  made.  The  Wabash 
Railroad  Company  during  the  period  within  which  its  co-defendants 
paid  this  loading  allowance,  published  rates  on  the  lake  sand  and 
gravel  from  Toledo,  which  were  generally  eight  cents  per  ton  less 
than  the  rates  published  by  the  other  carriers,  but  such  rates  did 
not  include  any  loading  allowances.  On  May  1,  1915,  the  Wabash 
Railroad  Company  advanced  its  rates  generally  on  this  sand  and 
gravel  from  Toledo,  eight  cents  per  ton. 

The  allowances  of  the  loading  charge,  as  theretofore  made, 
covered  the  service  rendered  by  complainants  in  loading  the  sand 
and  gravel  into  cars.  It  did  not  cover  any  service  in  connection 
with  the  commodities  performed  prior  to  the  actual  loading. 

This  lake  sand  and  gravel  enters  into  competition  with  sand 
and  gravel  produced  at  pit  and  bank  points  in  Ohio.  No  loading 
allowance  has  ever  been  made  by  the  carriers  to  the  shippers,  for 
loading  sand  and  gravel,  at  the  pit  or  bank  points.  It  is  contended 
by  complainants,  however,  that  the  rates  on  sand  and  gravel  from 
the  pit  and  bank  points  have  been  made  with  relation  to  the  net 
rate  on  the  same  commodities  from  the  lake  ports,  and,  that  al- 
though there  may  not  have  been  any  agreed  or  fixed  relationship 
between  the  rates,  on  account  of  the  competition,  the  rates  have 
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been  adjusted  with  relation  one  to  the  other;  the  lake  sand  and 
gravel  rates  being  considered  on  the  net  basis  and  not  on  the  gross 
basis.  The  result  of  the  tariff  changes,  above  mentioned,  has  been 
to  increase,  by  eight  cents  a  ton,  the  rate  on  shipments  generally 
made  by  complainants. 

It  is  contended  by  the  complainants  that  the  commission  in 
this  proceeding  should:  (1)  Restore  the  rates  and  practices  appli- 
cable to  shipments  in  effect  immediately  prior  to  the  effective  date- 
of  tariffs  under  attack ;  (2)  Allow  the  carriers  to  charge  only  the 
net  rate  in  existence  immediately  prior  thereto;  (3)  Declare  the 
rates  now  in  effect  unreasonable ;  (4)  Declare  the  rates  unduly  dis- 
criminatory against  complainants  and  unduly  preferential  in  favor 
of  other  producers  and  shippers  of  sand  and  gravel. 

As  stated,  the  allowance  of  the  loading  charge  by  the  carriers 
to  the  producers  of  lake  sand  and  gravel  was  an  exception  to  the 
rule  applicable  to  the  producers  of  pit  or  bank  sand  and  gravel. 

Official  Classification  No.  43,  Ohio  Commission  No.  43,  Rule 

8-B,  Section  1,  provides : 

"Ovmers  are  required  to  load  and  unload  all  freight  car- 
ried at  carload  ratings." 

To  permit  allowances  based  upon  the  performance  by  the  ship- 
per of  services  in  connection  with  transportation  which  the  shipper 
is  bound  to  render  for  himself,  would  clarly  be  a  violation  of  the 
law.  The  carriers  having  voluntarily  cancelled  the  loading  allow- 
ance to  complainants,  the  commission  will  not  order  it  restored  and 
thas  sanction  the  continuation  of  a  practice  it  would  not  approve 
in  the  fu*st  instance. 

In  disposing  of  the  further  contention  of  complainants  as  to 
the  alleged  unreasonableness,  and  the  discriminatory  features,  of 
the  rates  as  now  constituted,  the  commission  has  examined  the 
allegations  of  the  complaint  and  the  record  of  the  evidence  sub- 
mitted at  the  hearing,  with  a  view  of  determining  to  what  extent, 
if  any,  it  would  be  justified  in  reviewing,  in  this  proceeding,  these 
particular  issues. 

Complaints  in  their  brifs  refer  to  Paragraphs  IX  and  X  of 
the  complaint  as  containing  sufficient  allegations  to  raise  the  issues 
above  mentioned. 

If  the  allegations  made  therein  are  to  be  treated  as  sufficiently 
definite  to  present  the  issues,  the  commission  is  at  once  confronted 
with  the  task  of  attempting,  in  this  proceeding,  to  determine  the 
legality  of  the  rates  on  sand  and  gravel  on  all  intra  state  shipments, 
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which  might  move  forward  from  the  Toledo  and  Sandusky  lake 
ports  on  ten  of  the  principal  railway  systems  in  Ohio.  K  properly 
presented,  this  fact  would  not  in  any  way  deter  the  commission 
from  entering  upon  an  investigation  of  the  rates  questioned ;  pro- 
vided, in  addition,  the  record  presented  suflScient  evidence  upon 
which  to  base  a  finding.  The  complainants  as  well  as  the  defend- 
ants are  familiar  with  the  efforts  recently  made  by  the  commission 
and  all  parties  interested,  to  secure  an  equitable  adjustment  of  the 
intrastate  rates  on  sand  and  gravel  and  other  similar  commodities, 
without  a  formal  proceeding  for  that  purpose,  and  with  the  difficul- 
ties encountered  in  that  undertaking. 

While  it  is  apparent  from  the  evidence  and  exhibits  in  this 
proceeding,  and  from  other  sources  of  information  open  to  the 
conunission,  that  there  exists  many  inconsistencies  and  irregulari- 
ties in  the  intrastate  rates  on  lake  sand  and  gravel,  crushed  stone, 
screenings,  commercial  slag,  and  pit  and  bank  sand  and  gravel,  the 
conunission  is  unable,  after  giving  full  consideration  to  all  the  evi- 
dence and  exhibits  in  this  proceeding  to  find  that  sufficient  facts 
have  been  presented  upon  which  to  base  a  finding  and  order  for  a 
readjustment  of  the  rates  complained  of. 

An  order  will  accordingly  be  entered  dismissing  the  complaint 

Waltermire,  Chairman;  concurs. 

In  the  Matter  of  the  Cincinnati  Industrial  Switching  Rates  of  the 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 


Order. 
At  a  general  session  of  The  Public  Utilities  Commission  of 
Ohio,  having  its  office  in  Columbus,  Ohio,  on  the  fourteenth  day  of 
January,  1916. 

Investigation  and  Suspension  Docket  No.  4 
Switching  at  Cincinnati,  Ohio. 

It  Appearing,  That  on  November  13,  1915,  the  commission  en- 
tered upon  an  investigation  concerning  the  propriety  of  the  in- 
creases and  the  lawfulness  of  the  rates,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  the  tariffs  designated 
as  follows:  R.  S.  Pierce,  Agent,  Joint  and  Proportional  Carload 
Switching  Tariff,  Supplement  No.  4  to  Ohio  No.  5,  Supplement  No. 
6  to  Ohio  No.  5  and  Supplement  No.  7  to  Ohio  No.  5,  insofar  as  said 
supplements  amend  the  item  carried  on  page  thirty-three  of  the 
original  tariff  making  changes  in  rates  for  the  intrastate  transpor- 
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tation  of  carload  shipments  within  the  Cincinnati  Switching  Limits, 
and  subsequently  ordered  that  the  operation  of  said  schedule  con- 
tained in  said  tariffs  be  suspended  until  January  15,  1916. 

It  Further  Appearing,  That  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  commission,  on  the 
date  hereof,  has  made  and  filed  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby  referred 
to  and  made  a  part  hereof : 

It  is  Ordered,  That  the  carrier  respondent  herein  and  designat- 
ed in  said  tariif  be,  and  it  is  hereby,  notified  and  required  to  cancel, 
on  or  before  January  15,  1916,  the  rates  and  charges  stated  in  the 
schedules  specified  in  said  orders  of  suspension. 


OPINION 

Appearances : 

d.  M.  Freer  for  protestants. 

William  W.  Collin,  Jr.,  for  respondents. 

Langdon,  Commissioner: 

This  proceeding  relates  to  proposed  increases  in  the  charges 
of  The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany at  Cincinnati  for  the  handling  of  carload  freight  from  indus- 
tries located  on  the  rails  of  said  railway  to  points  of  interchange 
with  other  lines,  when  the  destination  of  the  car  is  a  station  or 
industry  on  such  connecting  line  within  the  switching  district  of 
Cincinnati ;  or  upon  carload  freight  moving  in  the  reverse  direction, 
from  points  of  interchange  with  other  lines,  to  industries  on  The 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company, 
when  such  cars  originate  at  stations  or  industries  on  connecting 
lines,  within  the  Cincinnati  switching  district. 

These  proposed  changes  are  to  be  assessed  by  tariff  issued  by 
R.  S.  Pierce,  Agent,  Supplements  Nos.  4,  6,  and  7  to  Ohio  No.  5,  and 
apply  only  on  said  industrial  movements.  A  comparison  of  the 
present  and  proposed  rates  for  this  service  is  as  follows : 

Between:  And:  Rate: 

ZONE    1.                           Big  Four,  C.  H.  &  D.,  B.  &.  O.  Present:  $3.00  per  car 
(Cln.  St  Conn.  Ry.     C.   N.   O.    &    T.   P.,   L.    &   W. 

(Ky.  Div.)  Proposed:  .25  per  ton 

Smith     St.     to    Pt.     L,     &    N.     (L.     C.     &    L.),  Present:  $4.00  per  car 

Isabel.)                                  N.  &  W.,  C.  L.   &  W.  Proposed:  .25perton 

ZONE  2.                            Big  Four,  C.  H.  &  D.,  B.  &  O.,  Present:  $4.50  per  car 

(P.  C.   C.   &  St.  L.  C.  &  O.,  C.  N.  O.  &  T.  P., 

L.  &  W.    (Ky.  Div.)  Proposed:  .25  per  ton 

Ry.    Pt.    Isabel    to     L.  &  N.  (L.  C.  &  L.  Div.)  Present:  1.50  per  car 

Rookwood.)  Proposed :  .25  per  ton 

N.  &  W.  and  C.  L.  &  N.  Present:  $2.50  per  car 

Proposed :  .25  per  ton 
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ZONE   3.                          Big  Four,  C.  H.  &  D.,  B.  &  O.    Present:  '  $  .30  per  ton 
(P.  C.  C.  &  St.  L.            C.  &  O.,  C.  N.  O.  &  T.  P., 

Ry.,    Rookwood    to            L.  &  W.  (Ky.  Dlv.)               Proposed:  .35  per  ton 

Linwood.)                     L.  &  N.  (L.  C.  &  L.)                   Present:  .20  per  ton 

Proposed:  .35  per  ton 

N.  &  W.,  C.  L.  &  N.                  Present:  .25  per  ton 

Proposed :  .35  per  ton 

ZONE  4.  Big  Four,  C.  H.  &  D.,  B.  &  O.  .  .resent:  $4.00  per  car 
(P.  C.  C.  &  St.  L.             C.  &  O.,  C.  N.  O.  &  T.  P., 

Eggleston     Ave.,                L.  &  W.  (Ky.  Div.)  Proposed:  .25  per  ton 

from     Pt.     Isael  L.  &  N.  (L.  C.  &  L.),  N.  &  Present:  1.50  per  ton 

to  Court  St.)                      W.  and  C.  L.  &  N.  Proposed:  .25  per  ton 

The  minimum  carload  under  the  proposed  rates  is  in  every  instance    20 

tons. 

A  protest  against  the  increased  rates  was  filed  by  G.  M.  Freer, 
Manager  of  the  Traffic  Department  of  the  Cincinnati  Chamber  of 
Commerce,  on  behalf  of  The  Chas.  Boldt  Company,  The  Grasselli 
Chemical  Company,  The  Cincinnati  Grain  Company  and  L.  Schrei- 
ver  and  Sons  Company,  and  said  rates  were  ordered  suspended  by 
the  commission  pursuant  to  the  provisions  of  Section  528,  General 
Code. 

It  is  contended  on  behalf  of  respondent  that  the  rates  now  in 
effect  on  said  industrial  movements,  within  the  Cincinnati  switch- 
ing district,  involving  a  haul  over  its  road  and  one  or  more  con- 
nections, assessed  on  the  basis  of  the  reciprocal  switching  charge, 
render  an  inadequate  return  for  the  service  performed ;  that  it  is 
entitled  to  treat  this  particular  industrial  movement,  both  inbound 
and  outbound,  as  a  transportation  movement,  and  assess  the  per 
ton  rates  as  contained  in  the  tariff  under  suspension,  without 
violating  the  provisions  of  Section  9000,  General  Code.  The  pro- 
visions of  Section  9000,  General  Code,  are  as  follows : 

"A  company  owning  a  track  or  tracks  lying  contiguous  to 
coal  mines,  stone  quarries,  manufacturing  establishments,  ele- 
vators, warehouses,  navigable  waters  or  side  tracks,  and  with- 
in the  proper  terminal  limits  of  or  about  a  city  or  village,  shall 
be  entitled  to  receive  from  the  company  whose  cars  are  so 
switched,  loaded  and  unloaded  at  such  mines,  quarries,  manu- 
facturing establishments,  elevators,  warehouses,  navigable 
waters,  or  side  tracks,  no  more  than  one  dollar  per  car  for 
switching  one-half  mile  or  less  on  such  tracks;  for  distances 
over  one-half  mile,  and  not  exceeding  two  and  one-half  miles, 
not  to  exceed  one  dollar  and  fifty  cents  per  car;  for  distances 
over  two  and  one-half  miles  and  not  exceeding  five  miles,  not 
more  than  two  dollars  per  car ;  and  for  all  distances  more  than 
five  miles,  not  more  than  three  dollars  per  car. 

"When  such  service  is  on  the  roads  of  two  or  more  com- 
panies, then  such  charges  shall  be  divided  between  the  com- 
panies in  proportion  to  the  distances  of  each  road.  But  each 
company  shall  be  entitled  to  at  least  one  dollar  for  such  service. 
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regardless  of  distance,  but  there  shall  be  no  charge  for  return- 
ing empty  cars  from  such  mines,  quarries,  manufacturing  es- 
tablishments, elevators,  warehouses,  navigable  waters,  or  side- 
tracks. Such  company  may  perform  the  service  or  do  the 
switching  work  herein  provided  for,  in  the  day  time.  What- 
ever private  side-tracks  are  or  may  be  constructed,  the  com- 
pany must  switch  cars  thereon  at  the  rates  herein  specified." 

Under  the  provisions  of  Section  528,  General  Code,  the  burden 

of  proof  to  show  that  the  proposed  rates  are  just  and  reasonable 

is  cast  upon  the  respondent.    It  is  urged  that  as  a  principle  of  rate 

making  reciprocal  and  industrial  movements  are  on  a  different  basis. 

The  distinction  between  a  switching  service  and  a  transportation 

service  is  not  always  of  easy  application.    It  has  been  variously 

defined  and  applied.    In  Volume  8,  Words  and  Phrases,  Page  6842, 

it  is  defined  as  follows : 

*The  test  of  distinction  between  transportation  service, 
relative  to  loaded  freight  cars,  for  which  a  railway  company 
can  lawfully  charge  tonnage  rates,  and  switching  or  transfer 
service,  for  which  it  is  restricted  to  a  fixed  charge  per  car,  is 
not  whether  the  movement  of  the  car  involves  the  use  of  a  por- 
tion of  the  company's  main  line  or  that  of  another ;  for  chere 
may  be  a  transportation  service  over  one  or  more  spur  tracks 
of  the  same  company  if  the  contract  of  affreightment  requires 
no  movement  over  other  tracks  or  lines  of  railway;  thereas, 
a  switching  or  transfer  service  is  one  which  precedes  or  fol- 
lows a  transportation  service,  and  applies  only  to  a  shipment  on 
which  legal  freight  charges  have  already  been  earned  or  are 
to  be  earned." 

The  supreme  court  of  Ohio  in  the  case  of  J.  B.  Doppes  Sons 
Lumber  Company  vs.  The  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific Railway  Company,  decided  May  25,  1915,  to  be  reported  in  92 
0.  S.  Report,  held : 

"A  switching  service  within  the  meaning  of  Sections  8998 
and  9000,  General  Code,  is  one  which  precedes  or  follows  a 
transportation  service,  and  applies  only  to  a  shipment  on  which 
legal  freight  charges  have  already  been  earned  or  are  to  be 
earned.  A  transportation  service  may  be  rendered  within  the 
terminal  limits  of  a  city,  and  where  a  contract  of  carriage  calls 
for  the  movement  of  a  car  from  a  point  on  one  railroad  to  a 
point  on  a  connecting  road,  both  of  which  are  within  such  lim- 
its, the  railroad  companies  in  their  charge  for  service  are  not 
subject  to  the  provisions  of  Section  9000,  General  Code,  but 
may  charge  for  such  service  a  rate  that  is  just  and  reasonable." 

The  court  in  defining  a  switching  movement  within  the  mean- 
ing of  Section  9000  said : 
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"The  word  switching  is  synonymous  with  transferring. 
We  think  that  a  switching  service  is  rendered,  within  the 
meaning  of  Section  9000,  when  a  car  is  transferred  from  a  side- 
track over  the  tracks  of  a  railroad  line  contiguous  there  co  to 
the  line  of  the  company  which  is  to  have  what  is  termed  the 
line  haul/  or  from  the  line  of  the  company  which  has  had  the 
line  haul'  over  the  track  of  the  company  which  delivers  the 
freight  to  the  siding  of  the  shipped.  In  such  case  the  railr.)ad 
compony  receiving  the  car  from  or  delivering  it  to  the  company 
having  the  line  haul'  would  be  limited  in  its  charge  to  the 
amount  fixed  for  switching  service  by  statute." 

• 

In  the  tariff  under  suspension  the  industrial  movement,  both 
inbound  and  outbound,  is  treated  as  a  transportation  movement. 
The  test  to  be  applied  by  the  commission  in  this  proceeding  to  de- 
termine the  validity  of  the  rates  proposed  to  be  charged  by  the 
carrier  for  this  service  is  not  the  one  prescribed  by  Section  9000, 
General  Code,  for  switching  service  on  a  per  car  basis,  but  whether 
the  proposed  rates  in  themselves  are  just  and  reasonable  for  the 
service  to  be  performed. 

As  stated,  in  the  past  the  respondent  has  performed  this  in- 
dustrial service  over  its  own  line  and  to  and  from  connections  within 
the  terminal  limits  on  the  basis  of  the  reciprocal  switching  rates. 
In  contends,  however,  that  the  charge  for  this  service  has  been 
held  at  a  low  basis : 

First,  because  the  road  haul  line  could  not  afford  to  pay  a  great 
proportion  of  its  road  haul  revenue  to  secure  terminal  delivery  on 
the  switching  line's  rails. 

Second,  the  terminal  road  which  receives  a  small  reciprocal 
charge  on  one  transaction  gets  in  tUm  the  additional  compensation 
of  being  able  to  use  at  a  corresponding  reciprocal  charge  the  con- 
necting line's  terminal  facilities  on  some  other  transaction. 

For  convenience  the  points  to  and  from  which  the  per  ton  rates 
are  to  be  applied  have  been  referred  to  as  zones,  although  not  so 
designated  in  the  tariff.  It  appears  that  the  riciprocal  rates  from 
Zone  3,  Rookwood  to  Linwood,  differ  in  their  former  statement  from 
the  other  reciprocal  rates,  in  that  they  are  treated  in  cents  per  ton, 
but  it  will  be  noted  that  there  is  a  decided  increase  now  proposed  in 
the  rates  from  this  zone.  The  result  of  the  application  of  the  pro- 
posed rates  in  all  the  so-called  zones  will  be  to  increase  very  mate- 
rially the  charge  for  the  service  rendered. 

While  it  is  contended  that  the  proposed  rates  are  "equivalent 
to"  and  are  "in  effect  the  same"  as  have  been  in  force  for  move- 
ments between  two  industries,  both  located  on  the  respondent's  line, 
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the  evidence  falls  far  short  of  being  convincing  on  this  point.  In 
point  of  fact  an  examination  of  the  tariffs  on  file  with  the  commis- 
sion discloses  the  contrary.  Nor  does  it  appear  that  the  proposed 
rates  are  on  a  par  with  or  lower  than  industrial  rates  in  force  on 
other  roads  in  Cincinnati  and  elsewhere  that  pretend  to  have  any 
industrial  basis  at  all,  as  distinguished  from  the  reciprocal  basis 
as  claimed. 

Without  going  further  into  the  detailed  claims  of  respondent 
we  are  constrained  to  hold  that  the  record  is  wholly  insuflScient 
to  warrant  the  commission  in  finding  that  the  burden  of  proof  has 
been  sustained  by  respondent,  showing  the  proposed  rates  to  be  just 
and  reasonable. 

The  essential  features  from  which  the  commission  must  neces- 
sarily determine  the  validity  of  the  proposed  rates  are  nowhere 
disclosed  in  the  record.  As  was  said  by  the  Interstate  Conmierce 
Commission,  In  re :  Detroit  Switching  Charge  (28  I.  C.  C.  4&7) : 

'It  may  be  that  the  switching  charges  at  terminals  like 
Detroit  are  generally  too  low;  that  the  expense  of  conducting 
the  business  and  providing  the  lands  and  tracks  over  which 
it  is  conducted  is  greater  than  is  generally  appreciated,  even 
by  the  carriers  themselves.  But  £f  so,  all  this  is  susceptible 
of  exact  proof.  If  these  carriers  desire  to  advance  their 
switching  charges  ♦  ♦  ♦  ♦  they  must  show  us,  as  they 
readily  can,  the  figures."  T 

While  the  situation  presents  some  difficulties,  we  note  that  on 
page  17  of  the  record  Mr.  Coleman,  who  appeared  as  the  witness 
for  the  respondent,  stated : 

''At  Columbus  and  Cleveland,  the  industrial  rates,  or  what 
might  be  called  joint  haul  traflSc,  are  through  joint  rates.  At 
Cincinnati,  at  the  present  time,  the  industrial  rates  are  on  the 
basis  of  locals  to  and  from  the  junction  with  connecting  lines. 
It  is  proposed,  and  has  been,  for  some  little  time,  the  idea,  as 
soon  as  it  could  be  arranged,  to  have  joint  through  industrial 
rates  at  Cincinnati  similar  to  the  conditions  at  Columbus  and 
Cleveland." 

The  protestants,  in  contending  for  the  cancellation  of  the  pro- 
posed tariff,  suggest  that  this  cancellation  be  "without  prejudice  to 
the  right  of  the  carrier  to  later  work  out  and  file  schedules  based 
upon  reasonable  joint  industrial  rates." 

Without  in  any  way  assuming  to  determine  the  future  action 
of  the  carrier  in  the  consideration  of  industrial  transportation 
service  of  the  character  in  question  in  this  proceeding,  our  finding 
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herein  is  without  prejudice  to  the  rights  of  the  carrier  to  work  out 
some  reasonable  basis  upon  which  this  service  can  be  performed  at 
legal  and  just  rates. 

An  appropriate  order  will  be  entered  cancelling  the  tariff  under 
suspension. 

Waitermire,  Commissioner,  concurs. 


No.  719— In  the  Matter  of  the  Applieati(m  of  Little  Miami  Railroad 
Company  to  Issue  Three  Thousand,  Five  Hmidred  and  Fifty- 
foor  Shares  Special  Guaranteed  Betterment  Stock.  Prayer 
Crranted. 


(Dated  January  14,  1916.) 

This  day,  after  full  hearing,  this  matter  came  on  for  considera- 
tion upon  the  application,  filed  December  twenty-third,  1915,  of  the 
Little  Miami  Railroad  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  asking  for  consent  and  authority  to  issue 
to  The  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany, the  lessee  of  applicant's  property,  three  thousand,  five  hun- 
dred and  fifty-four  shares  of  four  per  cent  special  guaranteed  bet- 
terment stock  in  pa3rment  for  additions,  extensions  and  improve- 
ments to  applicants  facilities  made  by  said  lessee  during  the  cal- 
endar year  1914. 

After  considering  the  pleadings  and  hearing  the  evidence  and 
being  fully  advised  in  the  premises,  and  it  appearing  that  said 
capital  stock  is  to  be  issued  for  the  purpose  of  discharging  appli- 
cant's indebtedness  incurred  in  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities  and  the  maintenance  and 
improvement  of  its  service,  the  commission  is  satisfied  that  the 
issue  of  said  capital  stock  is  reasonably  required  for  the  proper  pur- 
poses of  said  corporation.    It  is  therefore. 

Ordered,  That  the  said  Little  Miami  Railroad  Company  be, 
and  it  hereby  is  authorized  to  issue  its  four  per  cent  special  guar- 
anteed betterment  stock  of  the  total  par  value  of  one  hundred  and 
seventy-seven  thousand  and  seven  hundred  dollars  ($177,700.00). 
It  is  further 

Ordered,  That  said  capital  stock  be  delivered  to  The  Pittsburg, 
Cincinnati,  Chicago  and  St.  Paul  Railway  Company  in  discharge  of 
$177,700.00  of  the  indebtedness  of  applicant  to  the  lessee  of  its 
property  for  the  additions,  extensions  and  improvements  made 
thereto  by  said  lessee  in  the  calendar  year  1914,  as  fully  set  out  in 
a  detailed  statement  attached  to  the  application  herein  and  marked 
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for  identification  "Betterment  Statement  for  1914/'  which  said 
statement  hereby  is  made  a  part  of  this  order  by  reference.  It  is 
further 

Ordered,  That  the  said  Little  Miami  Raibroad  Ciompahy  make 
verified  report  to  this  commission  of  the  issue  and  disposition  of 
said  capital  stock  pursuant  to  the  terms  and  conditions  of  this 
order. 

In  the  Matter  of  Susp^ision  Docket  No.  3,  Regrarding  Rates  on 
Esrgs  in  Cases. 


(Dated  January  10,  1916.) 

Order. 

At  a  greneral  session  of  the  Public  Utilities  Commission  of 
Ohio,  having  its  offices  in  Columbus,  Ohio,  on  the  tenth  day  of 
January,  1916. 

Suspension  Docket  No.  3. 
Express  Rates. 

It  appearing  that  by  an  order  dated  November  9th,  1915, 
the  commission  entered  upon  an  investigation  concerning  the 
propriety  of  the  increases  and  the  lawfulness  of  the  regulations 
and  practices  stated  in  the  schedules  enumerated  and  described  in 
said  order,  and  subsequently  ordered  that  the  operation  of  said 
schedules  be  suspended  until  January  10, 1916. 

It  further  appearing  that  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  commission, 
on  the  date  hereof,  has  found  that  the  increased  rates  as  proposed 
in  the  schedules  under  suspension  in  this  proceeding  are  just  and 
reasonable.    It  is 

Ordered,  That  the  orders  heretofore  entered  in  this  proceed- 
ing, suspending  the  operation  of  the  said  schedules  be,  and  they 
are  hereby  vacated  and  set  aside  as  of  January  10th,  1916.  It  is 
further 

Ordered,  That  a  copy  hereof  be  served  forthwith  upon  the 
carriers  respondent  herein,  parties  to  said  schedules,  and  that  a 
copy  hereof  be  filed  with  said  schedules  in  the  ofl5ce  of  the  com- 
mission. 


The  tariff  involved  in  this  suspension  case  was  Agency  Tariff 
Ohio,  No.  59,  filed  by  Agent  Airy  for  the  various  express  companies 
carrying  for  the  Southern  Express  Company,  an  increased  rate  on 
eggs  in  cases,  against  which  informal  complaint  was  made  by  an 
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Ohio  shipper.  Following  hearing  upon  this  complaint,  the  utilities 
commission  rescinded  its  suspension  of  the  tariff,  as  of  date  Janu- 
ary 10. 

No.  708 — ^The  Dayt<m  and  Troy  Electric  Railway  Company,  Com- 
plainant, Versus  The  Western  Ohio  Railroad  Company,  Defend- 
ant.   Dismissed. 


(Dated  January  18,  1916.) 

Upon  application  of  complainant,  this  proceeding  hereby  is 
dismissed  without  prejudice. 


In  the  above  proceeding,  the  complainant  attacked  the  scheme 
of  divisions  which  the  defendant  has  forced  it  to  accept  upon  joint 
rates  from  all  points  upon  the  one  line  to  all  points  upon  the  other. 
Complainant  submitted  a  table  of  divisions  for  such  rates,  com- 
puted upon  a  mileage  basis.  After  the  service  of  a  copy  of  the 
petition  upon  the  defendant,  complainant  discovered  that  its  prop- 
erty had  been  transferred  to  The  Western  Ohio  Railway  Company 
under  authority  of  order  No.  544,  published  in  DEPARTMENT 
REPORTS  in  July,  1915,  and  has  resubmitted  its  complaint  against 
the  proper  defendant. 

CALENDAR. 

January  31 — 

1:30  p.  m.    Application  of  Oakwood  Lig^ht  and  Water  Company  to  issue 
bonds. 
February  1 — 

9:00  a.  m.    Appeal  of  Montrel  Bros.  &  Company  from  Elmore  rate  ordi- 
nance. 

10:00  a.  m.    Appeal  of  Dayton  Gas  Company  from  rate  ordinance. 
February  2 — 

9:00  a.  m.    Ripley  Brick  Company  vs.  N.  &  W.  Railway  Company  et  al. 
February  8 — 

9:00  a.  m.    Joint  application  of  Clinton  Air  Line  Telephone  Company  and 
Greenwich  Farmers'  Telephone  Company  to  sell  and  buy. 

Application  of  Greenwich  Farmers'  Telephone  Company  to  issue  stock. 

10:00  a.  m.     Peter  Julius  et  al.  vs.  Y.  &  S.  Street  Railway  Company. 

1:30  p.  m.    Cincinnati  &  Suburban  Bell  Telephone  Company  vs.  Interur- 
ban  Railway  &  Terminal  Company. 
February  4 — 

9:00  a.  m.    Application  of  Dresden  Electric  Light  Company  to  issue  stock. 

11:00  a.  m.    Joint  application  of  Cleveland,  Southwestern  &  Columbus 
Railway  Company  and  Crawford  County  Gas  &  Electric  Company  to  buy  and 

sell. 
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Where  the  Owner  of  Ore  Transport  Same  in  His  Own  Vessels  by 
Water  From  Points  Outside  This  State  to  Points  Within  This 
State  on  the  Lake  Shore  to  the  Terminals  of  Railroads  for  Trans- 
portation on  Said  Railroads  to  Some  Point  Within  This  State  Such 
lYansportation  is  to  be  Considered  as  Interstate  Commerce  in 
Determining  the  Amount  of  Intrastate  Business  of  Such  Rail- 
roads Under  Section  5477,  General  Code,  if  Same  is  Delivered 
Direct  to  the  Railroad  for  Transportation,  and  There  is  no  Accu- 
mulation of  Ore  in  Possession  of  the  Owner  Thereof,  or  for  the 
Owner's  Convenience;  but  Where  Such  Ore  is  Accumulated  and 
Becomes  at  Rest  in  Ohio  and  is  Afterwards  Shipped  to  Points  in 
Ohio.  Such  L^st  Transportation  Would  Constitute  Intra-State 
Commerce. — ^The  Above  Rule  Applies  Where  the  Owner  of  Ore 
Charters  a  Vessel,  or  Where  it  is  Carried  by  Independent  Vessels, 
and  is  Transported  in  the  Same  Manner  as  Above  Set  Forth. — 
Where  Such  Ore  is  Transported  by  Vessels  in  Either  of  the  Above 
Manners,  but  the  Ore  is  not  Sold  Until  it  Reaches  the  Docks  at 
Ohio  Points  and  is  Afterwards  Sold  and  Transported  to  Points  in 
Ohio,  Such  Latter  Transportation  Would  Constitute  Intrastate 
Commerce. 


No.  1157— (Opinion  Dated  Jan.  8,  1916.) 
The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     I  beg  to  acknowledge  receipt  of  your  letter  of  November  30, 
1915,  requesting  my  opinion  as  follows: 

"Under  General  Code  Section  5477,  it  is  the  duty  of  this  Commission 
to  determine  the  gross  earnings  from  intra-state  business  of  each  railroad 
doing  business  within  this  state.  Examination  of  the  books  of  certain  of 
the  companies  has  developed  the  following  facts: 

Iron  ore  is  shipped  by  water  from  points  outside  of  this  state  to  points 
within  this  state  under  the  following  conditions: 

1.  The  owner  of  the  ore  transports  same  in  his  own  vessels  to  the 
terminals  of  certain  railroads  on  lake  points  within  this  state.  It  is  then 
delivered  to  the  railroad  company  for  transportation  to  some  point  within 
this  state. 

2.  The  owner  of  the  ore  charters  a  vessel  and  transports  the  ore  in 
the  same  manner  as  above  set  out  in  paragraph  1. 

3.  Ore  is  carried  by  independent  vessels  to  said  lake  points  and  then 
re-shipped  to  points  within  this  state  under  new  and  separate  billing. 

4.  Ore  is  transported  to  the  said  lake  points  and  stored  on  the  docks 
and  thereafter  sold  and  delivered  to  points  within  this  state. 

The  railroad  companies  claim  that  the  above  is  inter-state  business  and 
refuse  to  return  same  as  intra-state  business.  This  Commission  respect- 
fully requests  your  opinion  in  the  matter." 

My  investigation  of  the  law  bearing  upon  these  questions  has  convinced 
me  that  no  positive  answer  can  be  given  to  some  of  them  in  the  absence  of 
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further  facts  at  least;  and  even  on  such  supplementary  facts  as  might  be 
imagined  for  the  purpose  of  a  hypothesis  the  answers  to  these  questions  must 
be  qualified  by  stating  that  the  law  in  respect  thereto  must  be  regarded  as  not 
perfectly  settled. 

In  the  first  place,  the  only  decisions  worth  considering  are  those  of  the 
Supreme  Court  of  the  United  States.  This  is  true  because  the  questions  sub- 
mitted are  purely  federal  ones,  and  also  because  the  decisions  of  the  state  caorts 
in  such  matters  have  been  reversed  or  overruled  with  such  frequency  by  the 
Supreme  Court  of  the  United  States  as  to  deprive  them  of  determining  weight. 

The  general  principle  is,  of  course,  that  a  state  may  not  tax  the  privilege 
of  carrying  on  interstate  conunerce  nor  measure  a  tax  nominally  upon  any 
privilege  subject  to  its  jurisdiction  by  the  receipts  or  earnings  from  such  com- 
merce. Of  course,  there  is  nothing  in  the  statutes  of  Ohio  which  conflicts  with 
this  principle  because  on  their  face  they  show  an  intention  to  exclude  from  the 
earnings  of  railroad  companies  and  other  commercial  carriers,  for  the  purpose 
of  the  computation  of  the  public  utility  excise  tax,  all  receipts  which  are  de- 
rived from  the  commerce  which  the  state  may  not  tax. 
The  Ohio  Tax  Cases,  232  U.  S.  576. 

In  short,  the  only  receipts  or  earnings  which  may  be  considered  in  de- 
termining the  basis  of  the  apportionment  of  the  tax  are  those  from  purely 
intra-state  commerce. 

The  question  presented  by  each  of  your  specific  inquiries  then  is  as  to 
whether  or  not  the  transportation  of  iron  ore  from  the  lower  lake  ports  to 
points  within  the  state  of  Ohio  is  intra-state  commerce  for  the  purpose  of  the 
rule  as  to  privilege  taxation. 

One  of  the  difficulties  which  I  have  encountered  lies  in  the  fact-  that 
although  the  United  States  Supreme  Court  Reports  are  prolific  of  decisions 
respecting  the  power  of  the  state  to  tax  property  which  has  beeen  in  interstate 
commerce  after  its  arrival  in  the  state,  no  case,  so  far  as  I  am  able  to  dis- 
cover, has  been  decided  upon  the  exact  point  or  points  raised  by  your  letter. 
To  put  it  broadly,  the  rule  adopted  by  the  Supreme  Court  of  the  United  States 
is  that  property  which  has  been  carried  in  interstate  commerce  becomes  subject 
to  local  or  state  taxation  when  it  comes  to  rest  in  the  taxing  state  and  is  there 
commingled  with  the  general  mass  of  property  therein.  But  it  has  not  been 
decided,  at  least  directly,  that  when  the  property  transported  has  come  to  rest 
and  is  so  commingled,  the  interstate  transit  thereof  is  under  all  circumstances 
at  an  end,  so  that  a  subsequent  movement  of  the  property  wholly  within  the 
borders  of  the  state  is  a  separate  and  distinct  transit  and  constitutes  purely 
intra-state  commerce.  I  have,  however,  come  to  the  conclusion  that  the  reasons 
upon  which  the  rule  as  to  property  taxation  is  based  apply  with  equal  force 
to  the  solution  of  the  question  as  to  when  the  interstate  journey  is  ended  in 
order  to  discriminate  between  interstate  and  intra-state  business  for  privilege 
tax  purposes. 

I  may  add  that  decisions  relative  to  the  power  to  regulate  commerce  by 
fixing  rates,  ordering  accommodations  and  prohibiting  practices  are  not  lack- 
ing, and  that  these  decisions  have  been  of  some  service  to  me.  In  their  con- 
sideration, however,  I  have  been  mindful  of  a  distinction  which  the  Supreme 
Court  of  the  United  States  has  observed  between  the  state's  power  to  regulate 
commerce  directly  and  its  power  to  regulate  commerce  indirectly  by  taxation 
thereof.     The  power  of  Congress  in  the  former  respect  as  opposed  to  that  of 
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the  states  is  much  more  zealously  g:uarded  by  the  Supreme  Court  of  the  United 
States  than  is  the  latter.  Thus  that  court  does  not  permit  a  state  to  re^rulate 
rates  of  transporation  between  points  within  that  state  over  a  route  a  part  of 
which  passes  through  another  state  or  states,  but  does  permit  such  a  state  to 
tax  the  privilege  of  carrying  on  that  commerce;  so  that  such  a  movement  may 
be  said  to  be  interstate  for  the  purpose  of  police  regulation  and  intranstate  for 
the  purpose  of  taxation. 

This  rule  was  discussed  and  the  decisions  sustaining  it  were  cited  in  my 
predecessor's  opinion  to  the  Commission  relative  to  the  steamer  Greyhound, 
(Annual  Report  of  the  Attorney  General  for  the  year  1913,  page  597);  Lehigh 
Valley  Railroad  Company  v.  Pennsylvania,  145  U.  S.  192. 

It  will  thus  be  seen  that  the  decisions  relative  to  the  police  power  of  the 
state  over  commercial  transportation  within  its  borders  aflford  an  analogy  to 
the  rule  to  be  applied  to  your  questions  which  may  be  safely  employed,  so  far 
at  least  as  the  rule  is  favorable  to  the  state. 

The  following  principles  and  the  authorities  sustaining  them  apply  to  the 
solution  of  your  questions: 

The  character  of  commerce  as  interstate  or  intra-state  is  not  determined 
by  1^6  actual  route  of  a  particular  carrier,  which  may  be  wholly  within  one 
state  without  depriving  a  given  act  of  transportation  of  the  character  of  inter- 
state commerce.  The  Daniel  Ball,  10th  Wallace,  557,  and  a  great  multitude  of 
subsequently  decided  cases. 

The  character  of  a  given  act  of  transportation  is  not  determined  by  the 
bill  of  lading  upon  which  the  goods  are  being  carried  upon  a  g^iven  stage  of 
their  journey. 

Railroad  Commission  of  Ohio  v.  Worthington,  225  U.  S.  101; 

Illinois  Central  Railroad  Company  v.  Louisiana  Railroad  Commission, 

236  U.  S.  157-163; 

Pennsylvania  Railroad  Co.  v.  Clark  Coal  Company,  238  U.  S.  456; 

Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Commission, 
219  U.  S.  498; 

Texas,  etc.,  Railroad  Company  v.  Sabine  Tram  Co.,  227  U.  S.  111. 

In  one  of  the  most  recent  of  the  above  cited  cases,  Illinois  Central  Rail- 
road Company  v.  Louisiana  Railroad  Commission^  supra,  the  following  language 
was  used: 

"The  essential  nature  of  the  movement  and  not  the  form  of  the  bill  of 
lading  determines  the  character  of  the  commerce  involved.  And  generally 
when  this  interstate  character  has  been  acquired  it  continues  at  least  until 
the  load  reaches  the  point  where  the  parties  originally  intended  that  the 
movement  should  finally  end." 

The  ownership  of  the  carrying  agency  by  the  owner  of  the  goods  trans- 
ported does  not  affect  the  character  of  the  commerce. 

United  States  v.  Ohio  Oil  Company,  234  U.  S.  548; 
Kirmeyer  v.  Kansas,  236  U.  S.  568. 

In  the  first  of  these  cases  the  jurisdiction  of  the  Interstate  Com- 
merce Commission  over  companies  owning  interstate  pipe  lines  and  transport- 
ing therein  only  their  own  petroleum  was  sustained,  and  in  the  latter  case  the 
delivery  of  intoxicating  liquors  in  one  state  from  a  warehouse  in  another  state 
by  means  of  wagons  upon  orders  received  by  telephone  at  the  warehouse  was 
held  to  be  interstate  commerce. 
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The  time  when  with  respect  to  the  transit  the  title  to  the  goods  passes 

from  the  consignor  to  the  consignee  is  immaterial;  so  that  though  the  title  may 

not  pass  until  acceptance  by  the  consignee  at  the  point  of  delivery,  the  goods 

remaining  the  property  of  the  consignor  even  after  delivery,  so  as  to  afford 

an  opportunity  for  inspection,  testing,  etc.,  the  whole  transaction  if  it  involves 

interstate  transportation  constitutes  interstate  commerce. 

Rearick  v.  Pennsylvania,  203  U.  S.  507; 
In  re  Selma  Company,  Bankrupt,  204  Fed.  839; 
Gulf,  etc..  Railroad  Co.  v.  Texas,  204  U.  S.  403. 
Dozier  v.  Alabama,  218  U.  S.  124-127; 

On  the  other  hand,  when  goods  are  shipped  from  a  point  in  one  state  to  a 

point  in  another  the  consignor  and  the  carrier  at  the  time  contemplating  no 

further  shipment,  whether  on  new  or  separate  bill  of  lading,  and  during  transit 

the  consignee  or  one  to  whom  he  has  sold  the  goods  in  the  meantime  decides  to 

have  them  transported  to  another  point  in  the  state  of  destination,  and  this  is 

done,  the  second  journey  is  independent  of  the  first  and  constitutes  intra-state 

commerce. 

Gulf,  etc..  Railroad  Company  v.  Texas,  sunra. 

C.  M.  &  St.  P.  Railroad  Co.  v.  Iowa,  233  U.  S.  334. 

The  property  tax  cases,  involving  the  rierht  of  the  state  to  impose  a  tax 
upon  property  as  such  as  against  the  contention  that  the  property  is  in  transit 
in  interstate  commerce  and  therefore  not  subject  to  local  taxation  and  result- 
ing in  the  rule  hereinbefore  described,  are  as  follows: 

Woodruff  v.  Parham.  8  Wallace.  123; 

Brown  v.  Houston.  114  U.  S.  622; 

Coe  V.  Errol,  116  U.  S.  517; 

Pittsburerh.  etc..  Coal  Co.  v.  Bates,  156  U.  S.  577; 

Kelley  v.  Rhoads.  188  U.  S.  1; 

Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  82; 

American  Steel  &  Wire  Co.  v.  Sneed.  192  U.  S.  500; 

General  Oil  Company  v.  Crmn.  209  U.  S.  211; 

Bacon  v.  Illinois,  227  U.  S.  516. 

The  results  of  some  of  these  leading  cases  may  be  given: 
In  Coe  v.  Errol,  supra. — the  most  frequently  cited  of  them — it  was  held 
that  the  property  or  products  of  a  state,  though  collected  from  various  points 
and  transported  to  a  common  place  of  shipment  for  further  transportation  in 
interstate  commerce,  were  subject  to  local  state  taxation  because  their  inter- 
state journey  had  not  yet  commenced.  The  facts  of  the  case  were  that  logs 
cut  in  the  state  of  New  Hampshire  had  been  drawn  by  sleds  and  teams  to  a 
point  on  a  tributary  of  the  Androscoggin  River,  where  they  were  detained  until 
the  water  should  become  high  enough  to  float  them  to  a  point  in  Maine.  There 
were  also  other  logs  which  had  been  cut  in  Maine  and  were  ultimately  destined 
to  the  same  point  in  Maine,  but  which  were  held  at  the  New  Hampshire  point 
until  the  propitious  time  for  their  further  transportation.  As  to  the  latter, 
however,  the  state  court  had  ordered  the  tax  abated,  so  that  the  only  question 
before  the  court  was  with  respect  to  the  former.  Mr.  Justice  Bradley  used  the 
following  lansruage  at  page  527: 

"Such  goods  do  not  cease  to  be  part  of  the  general  mass  of  property 
in  the  state,  snbiect,  as  such,  to  its  jurisdiction  and  to  taxation  in  the 
usual  way,  until  they  have  been  shipped  or  entered  with  a  common  carrier 
for  transportation  to  another  state  or  have  been  started  unon  such  trans- 
portation in  a  continuous  route  or  journey     *     ♦     *     .     xhig  movement 
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does  not  begin  until  the  articles  have  been  shipped  or  started  for  trans- 
portation from  the  one  state  to  the  other.  The  carrying  of  them  in  carts  or 
other  vehicles  or  even  floating  them  to  the  depot  where  the  journey  is  to 
commence  is  no  part  of  that  journey.  That  is  all  preliminary  work,  per* 
formed  for  the  purpose  of  putting  the  propertv  in  a  state  of  preparation 
and  readiness  for  transportation.  Untu  actually  launched  on  its  way  to 
another  state  *  *  *  ,  it  may  be  sold  or  otherwise  disposed  of  within  the 
state,  and  never  put  in  course  of  transportation  out  of  the  state.  *  *  *  " 
This  case  fixes  the  time  at  which  the  interstate  journey  begins. 

In  Brown  v.  Houston,  supra,  the  facts  were  as  follows: 
A  partnership  of  the  state  of  Pennsylvania  doing  business  in  Pittsburgh 
had  shipped  coal  in  barges  on  the  Ohio  and  Mississippi  rivers  to  their  agents 
in  New  Orleans.  While  the  coal  was  still  in  the  barges  in  which  it  had  been 
transported  and  afloat  on  the  Mississippi  river,  and  while  it  was  held  by  the 
agents  to  be  sold  for  the  account  of  their  principal,  it  was  assessed  for  taxa- 
tion by  the  Parish  of  New  Orleans.  The  Supreme  Court  of  the  United  States 
sustained  the  tax,  which  was  not  levied  upon  the  coal  as  an  import  nor  as  a 
foreign  product,  but  merely  as  property  within  the  state.  Mr.  Justice  Bradley 
used  the  following  language  at  page  632: 

"The  coal  had  come  to  its  place  of  rest,  for  final  disposal  or  use,  and 
was  a  commodity  in  the  market  of  New  Orleans.  *  ♦  ♦  " 

This  case  then  in  effect  holds  that  when  property  which  has  been  carried 
in  interstate  commerce  reaches  a  destination,  its  further  movement  from  which, 
if  any,  depends  upon  a  new  and  separate  disposition  of  the  goods,  it  is  at  rest 
and  becomes  a  part  of  the  property  of  the  state  in  which  it  is  situated. 

In  Kelley  v.  Rhoads,  supra,  the  assessor  of  the  county  of  Laramie,  Wyom- 
ing, had  assessed  and  collected  taxes  upon  a  herd  of  sheep  which  at  the  time 
of  the  assessment  were  being  driven  from  a  point  in  Utah  across  the  state 
of  Wyoming  to  a  point  in  Nebraska  for  the  purpose  of  shipment  by  rail  from 
the  latter  point.  The  sheep  were  grazed  as  they  were  driven,  and  were  as- 
sessed as  "live  stock  brought  into  this  state  for  the  purpose  of  being  grazed.'' 
The  Supreme  Court  of  the  United  States  enforced  repayment  of  the  taxes  on 
the  ground  that  the  sheep  were,  at  the  time  of  the  assessment,  in  transit.  It 
will  be  observed  that  neither  in  this  case  nor  in  Coe  v.  Errol,  supra,  was  the 
movement,  the  character  of  which  was  considered  by  the  court,  a  service  per- 
formed by  a  common  carrier. 

In  Diamond  Match  Company  v.  Ontonagon,  supra,  the  facts  were  quite 
similar  to  those  in  Coe  v.  Errol.  That  is,  the  property  which  was  subjected  to 
the  local  tax  consisted  of  logs  afloat  in  a  river  which  remained  there  until  the 
breaking  up  of  the  ice  therein  and  the  opening  of  navigation  thereon,  when 
the  logs,  or  part  of  them,  were  to  be  released  and  floated  down  the  river  to  a 
point  in  another  state.  It  was  claimed  by  the  owner  of  the  logs  that  the  sole 
reason  for  their  accumulation  at  the  given  point  was  its  inability  to  float  them 
further  until  the  opening  of  navigation.  It  was,  however,  agreed  and  stipu- 
lated that  it  was  not  the  intention  or  purpose  of  the  complainant,  after  the 
opening  of  navigation,  to  remove  all  the  logs  which  had  accumulated  thereat, 
*^ut  only  such  amount  as  could  be  manufactured  at  its  said  mills  during  the 
season,"  such  amount  being  less  than  the  amount  which  had  been  and  would 
be  accumulated  at  the  point  of  detention.  The  state  of  Michigan,  under  the 
laws  by  which  the  tax  was  levied,  had  provided  by  legislation  for  the  assess- 
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ment  of  property  in  transit.  The  Supreme  Court,  which  decided  this  case  con- 
temporaneously with  its  decision  in  Kelley  v.  Rhoads,  supra,  held  that  it  was 
governed  by  Coe  v.  Errol,  supra.  Although  the  opinion  of  Mr.  Justice  Mc- 
Kenna  does  not  expressly  state  that  controlling  effect  was  g^iven  to  the  facts 
respecting  the  accumulation  at  the  point  of  detention  of  more  logs  than  would 
be  moved  after  the  opening  of  navigation,  yet  at  page  96  he  dwells  on  these 
facts,  and  I  think  iit  may  be  assumed  that  they  were  not  without  weight  in 
determining  the  court's  decision;  so  that  if  it  had  appeared  that  the  only  reason 
for  the  detention  of  the  logs  at  that  point  had  been  the  closing  of  navigation, 
and  that  the  number  of  logs  so  detained  was  not  in  excess  of  the  number  of 
logs  that  were  to  be  moved,  a  different  result  might  have  been  reached. 

I  have  discussed  the  Diamond  Match  Company  case  because  of  its  bearing 
upon  facts  which  I  think  may  be  involved  in  the  situation  which  gives  rise  to 
your  question,  although  they  are  not  stated  in  your  letter.  The  case  itself, 
as  it  will  be  observed,  does  not  deal  with  the  termination  of  the  interstate 
journey  but  with  the  beginning  thereof. 

In  American  Steel  and  Wire  Company  v.  Speed,  supra,  the  facts  were  as 
follows: 

The  company  manufactured  its  products  in  states  other  than  the  state 
of  Tennessee  but  had  selected  Memphis  in  that  state  as  a  distributing  point 
and  had  made  an  arrangement  with  a  transfer  company  in  that  city  by  which 
the  latter  company  was  to  take  charge  of  the  products  when  shipped  to 
Memphis,  consigned  to  the  steel  company,  store  them  in  a  warehouse  there, 
assort  them  and  make  delivery  to  the  persons  to  whom  the  goods  were  sold 
by  the  steel  company.  It  was  alleged  that  goods  so  held  by  the  transfer 
.  company  for  the  steel  company  were  merely  in  transit  from  the  point  of  manu- 
facture outside  of  the  state  of  Tennessee  to  the  persons  to  whom  they  had  been 
previously  sold.  The  lower  courts,  however,  had  found,  as  facts  from  the  evi- 
dence, that  the  contracts  of  sale,  which  were  in  writing,  uniformly  stipulated 
for  the  delivery  of  goods  described  as  ''so  many  kegs  of  nails,  so  many  kegs 
of  staples,  so  many  reels  of  barbed  wire,  or  so  many  coils  of  smooth  wire,''  the 
agreement  being  with  respect  to  the  quantity  and  kind  of  goods  but  not  with 
respect  to  the  grade  and  quality.  The  grade  and  quality  were  left  open  to  be 
subsequently  speciffed  when  the  customer  desired  delivery.  This  specification 
was  made  in  writing  to  the  main  office  of  the  steel  company  in  Chicago,  which 
ofiice  would  send  the  order  to  the  transfer  company  at  Memphis,  and  in  accord- 
ance therewith  the  latter  company  would  select  goods  of  the  desired  quantity 
and  quality  from  the  mass  in  the  warehouses  and  ship  them  to  the  customers. 
The  court  found  that  the  allegation  respecting  the  taking  of  orders  in  advance 
of  shipments  to  the  distributing  point  was  true,  but  that  the  steel  company, 
''taking  advantage  of  the  seasons  when  there  is  a  good  stage  of  water  in  the 
rivers,  which  must  be  used  in  floating  its  products  from  its  mills  to  Memphis, 
♦  *  *  masses  its  goods  at  the  latter  point  in  anticipation  of  future  sales". 
Moreover,  it  was  found  that  the  products  of  the  different  factories  of  the  steel 
company  were  indiscriminately  massed  in  the  warehouses,  so  that  a  given  order 
might  be  filled  from  the  products  of  one  factory  or  from  another,  as  the  result 
of  pure  accident.  In  making  the  assortments  and  deliveries,  however,  the 
original  packages  of  transportation  were  never  broken  by  the  transfer 
company. 
The  goods  were  assessed  for  property  taxation  under  the  general  property 
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taxation  laws  of  Tennessee.  The  Supreme  Court  of  the  United  States  sus- 
tained the  tax  upon  the  authority  inter  alia  of  Brown  v.  Houston,  supra.  I 
quote  the  following  from  the  language  of  Mr.  Justice  White  at  page  519  et  seq: 

''We  are  of  opinion  that  the  court  below  was  right  in  deciding  that 
the  goods  were  not  in  transit,  but  *  *  *  had  reached  their  destination  at 
Memphis,  and  were  there  held  in  store  ♦  *  *  to  be  sold  and  delivered  as 
contracts  for  that  purpose  were  completely  consummated  ♦  *  ♦ .  The 
other  propositions  pressed  upon  our  attention  require  consideration.  They 
relate  to  two  subjects:  First,  the  asserted  want  of  power  of  the  state  of 
Tennessee  to  tax  because  the  goods  were  imported  from  another  state,  and 
were  yet,  it  is  contended,  in  the  original  packages;" 
(It  will  not  be  necessary  to  state  the  second  point  discussed  by  Mr.  Justice 

White  in  his  opinion). 

On  the  first  point  considered  by  the  court  it  was  held  that  cases  like 
Brown  v.  Houston,  supra,  were  not  overruled  by  cases  like  Leisy  v.  Hardin, 
135  U.  S.  100,  in  which  the  '^original  package''  doctrine  had  been  applied  to  the 
exercise  of  the  police  power  of  the  state.  The  distinction  was  pointed  out  and 
it  was  held  that  while  the  state  may  not  prohibit,  regulate  or  otherwise  inter- 
fere with  the  sale  of  goods  imported  from  another  state  while  they  remain  in 
the  original  package  of  transportation  and  are  offered  for  sale  by  the  im- 
porter, yet  the  state  may  tax  goods  while  in  the  original  package  as  property 
in  the  state.  In  other  words,  while  the  courts  do  not  express  it  in  this  fashion, ' 
commerce  possesses  at  least  two  aspects,  viz:  transportation  and  sale.  The 
question  as  to  the  right  to  tax  goods  as  property  depends  upon  whether  of 
not  transportation  has  begun  or  ceased;  but  the  question  as  to  the  right  to 
prohibit  sale  or  possibly  the  right  to  tax  sales  as  such  or  the  business  of  sell- 
ing depends  upon  whether  or  not  the  sale,  which  is  the  incident  of  the  inter- 
state commerce  involved,  has  been  consummated. 

The  court  did  not  in  the  case  last  discussed  comment  upon  a  fact  as  found 
by  the  lower  court,  that  in  most  cases  at  least  the  contracts  for  sale  of  the 
goods  therein  involved  were  not  completed  until  the  goods  had  arrived  at  the 
distributing  point  in  Tennessee.  We  are,  therefore,  left  in  doubt  by  this  de- 
cision as  to  whether  the  result  on  the  main  question  in  which  we  are  interested, 
respecting  the  end  of  the  interstate  transit,  would  have  been  different  if  some 
of  the  goods  held  in  the  warehouses  had  been  sold  prior  to  their  delivery  at  the 
warehouse  under  complete  contracts  specifying  quality  as  well  as  kind  and 
quantity  of  goods  to  be  delivered. 

In  General  Oil  Company  v.  Grain,  supra,  the  facts  were  as  follows: 

The  plaintiff,  a  Pennsylvania  corporation  with  its  principal  place  of  busi- 
ness at  Memphis,  Tenn.,  was  engaged  in  the  manufacture  and  sale  of  illumi- 
nating oils.  Its  wells  and  refining  and  manufacturing  plants  were  located  in 
Pennsylvania  and  Ohio.  Memphis  was  a  distributing  point  from  which  sales 
were  made  and  at  which  large  receptacles  for  oil.  of  various  kinds  were  kept. 
It  was  customary  for  the  plaintiff  to  ship  oils  from  its  refineries  to  Memphis 
by  rail  in  tank  cars  and  there  to  unload  the  contents  of  the  cars  into  the  other 
receptacles  mentioned.  It  was  shown  that  for  each  kind  of  oil  dealt  in  by  the 
plaintiff  it  maintained  at  Memphis  two  tanks,  one  plainly  and  conspicuously 
marked  ''oil  already  sold  in  Arkansas,  Louisiana  and  Mississippi,"  and  the 
other  marked  "oil  to  be  sold  in  Arkansas,  Louisiana  and  Mississippi."  The 
contents  of  the  first  remained  in  Tennessee  only  long  enough  (a  few  days)  to 
be  properly  distributed,  placed  in  smaller  tanks,  barrels  and  other  receptacles 
and  shipped  according  to  the  orders  therefor.    The  oil  in  the  other  tanks  re- 
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mained  in  Tennessee  until  required  to  supply  orders  from  customers  and  was 
never  sold  except  upon  rceipt  of  such  orders.  In  short,  then,  oil  already  sold 
and  oil  yet  to  be  sold  would  come  down  to  the  point  of  distribution  indiscrimi- 
nately and  of  course  of  necessity  commingled  in  a  single  fluid  mass  in  the  tank 
cars  and  would  be  distributed  and  otherwise  subsequently  dealt  with  upon  its 
receipt  in  Memphis.  Plaintiff  sold  no  oil  at  all  in  Tennessee  from  either  of  the 
two  kinds  of  tanks  mentioned. 

The  defendant  was  an  inspector  of  oils,  and  the  object  of  the  suit  was  to 
restrain  him  from  inspecting  the  oil  in  either  of  the  two  kinds  of  tanks  above 
described.  The  court  cited  Coe  v.  Errol,  Brown  v.  Houston,  Coal  Company  v. 
Bates,  Diamond  Match  Company  v.  Ontonagon  and  Kelley  y.  Rhoads,  supra, 
as  well  as  certain  state  cases  which  were  followed  and  approved,  among  them 
State  V.  Engle,  34  N.  J.  L.  426,  in  affirming  the  lower  court's  decision  denying 
the  injunction.  The  New  Jersey  case  cited  having  held  that  coal  mined  in 
Pennsylvania  and  sent  by  rail  to  a  point  in  New  Jersey,  where  it  was  deposited 
on  a  wharf  for  separation  and  assortment,  for  the  purpose  of  further  trans- 
portation and  not  for  sale  was  not  subject  to  taxation  in  New  Jersey,  was 
relied  on  for  the  purpose  of  establishing  a  principle  approved  by  the  Supreme 
Court  of  the  United  States  and  quoted  from  the  decision  of  the  state  court  as 
follows: 

''Delay  within  the  state,  which  is  no  longer  than  is  necessary  for  the 
convenience  of  transshipment  for  its  transportation  to  its  destination,  will 
not  make  it  property  within  the  state  for  the  purpose  of  taxation.'' 

This  principle,  while  recognized,  was  held  not  applicable  to  the  facts  in 
the  case  then  at  bar  for  the  following  reasons  (per  Mr.  Justice  McKenna,  at 
page  229  et  seq.): 

''Its  oil  was  not  in  movement  through  the  state.  It  had  reached  the 
destination  of  its  first  shipment,  and  it  was  held  there,  not  in  necessary 
delay  or  accommodation  t6  the  means  of  transportation,  as  in  State  v. 
Engle,  supra,  but  for  the  business  purposes  and  profit  of  the  company.  It 
was  only  there  for  distribution,  it  is  said,  to  fulnl  orders  already  received. 
But  to  do  this  required  that  the  property  be  given  a  locality  in  the  state 
beyond  a  mere  halting  in  its  transportation.  It  required  storage  there,  the 
maintenance  of  the  means  of  storage;  of  putting  it  in  and  taking  it  from 
storage.  The  bill  takes  pains  to  allege  this.  (Here  was  quoted  an  excerpt 
from  the  bill  of  complaint  showing  that  for  its  own  purpose  the  oil  com- 
pany found  it  convenient  to  store  and  re-load  the  oil  at  Memphis). 

This  certainly  describes  a  business, — describes  a  purpose  for  which  the 
oil  is  taken  from  transportation,  brought  to  rest  in  the  state,  and  for  which 
the  protection  of  the  state  is  necessary, — a  purpose  outside  of  the  mere 
transportation  of  the  oil.  The  case,  therefore,  comes  under  the  principle 
announced  in  American  Steel  Company  v.  Speed,  (supra)." 

Mr.  Justice  Moody,  with  whom  concurred  Mr.  Justice  Holmes,  dissented 
on  the  ground  that  the  doctrine  of  the  American  Steel  &  Wire  Company  v. 
Speed  should  not  be  carried  forward,  as  it  had  been  by  the  majority  of  the 
court,  and  applied  to  a  case  where  the  goods  had  been  completely  sold  prior  to 
their  receipt  at  the  distributing  point.  It  is  clear,  therefore,  that  the  question 
left  unsettled  by  the  decision  in  American  Steel  &  Wire  Company  v.  Speed  was 
necessarily  involved  in  General  Oil  Company  v.  Crain,  and  that  it  was  decided 
in  favor  of  the  state. 

In  Bacon  v.  Illinois,  supra,  the  facts  were  as  follows: 


Attcaney  General  581 

The  original  defendant,  Bacon,  was  sued  for  the  recovery  of  a  tax  on  grain 
owned  by  him  and  stored  in  an  elevator  belonging  to  him  in  the  city  of  Chicago. 
An  agreed  statement  of  facts  disclosed  that  all  of  the  grain  had  been  shipped 
by  its  original  owners,  who  were  residents  of  western  and  southern  states, 
under  contracts  for  its  transportation,  to  New  York,  Pennsylvania  and  other 
eastern  states,  which  reserved  the  right  to  the  owners  of  the  grain  to  remove 
said  grain  from  the  cars  of  the  railroad  companies  'for  the  mere  temporary 
purposes  of  inspecting,  weighing,  cleaning,  clipping,  drying,  sacking,  grading 
and  mixing,  or  changing  the  ownership,  consignee  or  destination''  thereof. 
While  the  grrain  was  in  transit  it  was  purchased  by  Bacon,  who  was  repre- 
sented at  the  points  of  destination  by  agents  through  whom  he  disposed  of 
grain  and  other  commodities  in  eastern  markets.  He  had  purchased  the  grain 
in  question  solely  for  the  purpose  of  selling  it  in  the  eastern  markets  and  with 
the  intention  of  forwarding  it  according  to  the  shipping  contracts.  In  remov- 
ing the  grain  to  his  private  elevator  he  was  merely  exercising  the  reserved 
right  of  the  owner  of  the  grain  under  the  shipping  contract,  and  it  was  agreed 
that  the  grain  remained  in  the  elevator  only  for  such  time  as  was  reasonably 
necessary  for  the  purposes  above  mentioned,  and  that  immediately  after  these 
had  been  accomplished  it  was  turned  over  to  the  railroad  companies  and  was 
forwarded  by  them  to  the  eastern  cities  in  accordance  with  the  original  con- 
tracts of  transportation  which  had  been  made  with  the  railroad  companies 
themselves.  In  other  words,  while  the  grain  was  stored  in  the  elevator  it  was, 
so  to  speak,  subject  to  contract  for  further  interstate  transportation.  The 
Supreme  Court  of  the  United  States,  per  Mr.  Justice  Hughes,  sustained  the 
imposition  of  the  local  tax.    The  following  language  appears  in  the  opinion: 

''Neither  the  fact  that  the  grain  had  come  from  outside  the  state  nor 
the  intention  of  the  owner  to  send  it  to  another  state  and  there  to  dispose 
of  it  can  be  deemed  controlling  when  the  taxing  power  of  the  state  of  Illi- 
nois is  concerned.  The  property  was  held  by  the  plaintiff  in  error  in 
Chicago  for  his  own  purposes  and  with  full  power  of  disposition.  It  was 
not  being  actually  transported  and  it  was  not  held  by  carriers  for  trans- 
portation. The  plaintiff  m  error  had  withdrawn  it  from  the  carriers.  The 
purpose  of  the  withdrawal  did  not  alter  the  fact  that  it  had  ceased  to  be 
transported  and  had  been  placed  in  his  hands.  He  had  the  privilege  of 
continuing  the  transportation  under  the  shipping  contracts,  but  of  this  he 
might  avail  himself  or  not  as  he  chose.  He  might  sell  the  grain  in  Illinois 
or  forward  it  as  he  saw  fit.  It  was  in  his  possession  with  the  control  of 
absolute  ownership.  *  *  *.  He  had  established  a  local  facility  in  Chicago 
for  his  own  benefit  and  while,  through  its  employment,  the  grain  was 
there  at  rest,  there  was  no  reason  why  it  should  not  be  included  with  his 
other  property  within  the  state  in  an  assessment  for  taxation  which  was 
made  m  the  usual  way  without  discrimination." 

It  will  be  observed  that  thus  far  Bacon  v.  Illinois  is  the  culmination  of 
the  line  of  cases  involving  (with  the  exception  of  General  Oil  Company  v.  Crain, 
supra),  the  right  of  the  state  to  impose  a  property  tax  upon  goods  which  are 
in  some  manner  or  other  impressed  with  the  character  of  subjects  of  inter- 
state commerce.  The  rule  to  be  gathered  from  all  of  these  decisions,  then, 
may  be  stated  as  follows: 

Property  is  subject  to  local  or  state  taxation  though  it  has  been  in  inter- 
state commerce  and  is  in  the  state  by  reason  of  interttate  commercial  deal- 
ings when  its  interstate  transit  is  ended  and  it  has  come  to  rest  in  the  state. 
Property  has  come  to  rest  in  the  state  when  it  has  reached  its  final  destina- 
tion and  is  there  held  for  purposes  of  sale,  or  when,  though  it  has  not  yet 
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reached  its  final  destination,  it  is  detained  in  the  possession  of  its  owner  at  a 
place  of  distribution  or  transshipment  and  there  commingled  with  other 
property  of  like  kind  or  otherwise  held  for  a  purpose  beneficial  to  the  owner 
and  beyond  the  mere  necessities  of  transportation  itself.  But  unless  the  inter- 
state journey  as  orig:inally  contemplated  is  ended,  the  mere  accumulation  or 
delay  at  the  place  of  transshipment,  when  such  transshipment  and  such 
accumulation  and  such  delay  all  result  from  the  mere  necessities  of  transpor- 
tation and  it  appears  ^at  nothing  is  detained  or  allowed  to  accumulate  but 
what  is  to  go  forward  as  rapidly  as  the  facilities  of  transportation  permit,  and 
when  the  accumulation  or  detention  serves  no  purpose  useful  to  the  owner  of 
the  goods,  but  merely  accommodates  the  convenience  and  necessities  of  the 
transporting  agencies,  the  goods  are  not  at  rest,  but  are  regarded  as  in  transit 
until  the  end  of  their  originally  contemplated  journey. 

If  these  cases  furnish  the  rule  for  the  determination  of  the  question  as  to 
what  constitutes  the  business  of  transporting  interstate  commerce  for  the  pur- 
pose of  privilege  taxes,  an  answer  to  your  first  three  questions  may,  upon 
certain  assumptions  which  must  be  made,  be  approximated.  As  I  have  stated, 
I  believe  that  these  cases  do  furnish  such  a  rule.  I  base  my  conclusion  upon 
this  point  on  the  fact  that  these  property  tax  cases  have  been  cited  in  the  rate 
and  regulation  cases,  where  the  sole  question  involved  was  the  character  of  the 
act  of  the  transporting  agency.  Thus,  in  Gulf,  etc.,  Railroad  Company  v. 
Texas,  supra,  Coe  v.  Errol,  supra,  was  cited  as  embodying  a  rule  applicable 
to  the  determination  of  the  question  then  before  the  court.  The  same  is  true 
of  Southern  Pacific  Terminal  Railway  Co.  v.  Interstate  Commerce  Commission, 
supra.  Railroad  Company  v.  Worthington,  supra,  Texas,  etc..  Railroad  Com- 
pany V.  Sabine  Tram  Company.  Indeed,  while  the  question  is  as  to  the  nature 
of  the  act  of  transportation,  it  seems  to  me  that  if  the  interstate  transporta- 
tion has  ceased  for  one  purpose,  it  must  necessarily  be  held  to  have  ceased  ^or 
all  other  purposes.  To  hold  the  test  applicable  throughout  the  whole  field 
does  not  conflict  with  decisions  like  Leisy  v.  Hardin,  or  any  other  application  of 
the  so-called  "original  package*'  doctrine;  for  those  cases  deal  with  the  right 
of  the  state  to  burden  the  selling  aspect  of  interstate  commerce,  while  your 
questions  require  consideration  only  of  the  transportation  side,  so  to  speak,  of 
that  commerce.  The  rule,  then,  may  be  applied  in  the  solution  of  our  questions, 
as  follows: 

You  first  inquire  whether  the  transportation  by  the  railroad  company  is 

intra-state  or  interstate  under  the  following  conditions: 

1.  "The  owner  of  the  ore  transports  same  in  his  own  vessels  to  the 
terminals  of  certain  railroads  on  lake  points  within  this  state.  It  is  then 
delivered  to  the  railroad  company  for  transportation  to  some  point  within 
the  state." 

If  the  delivery  to  the  railroad  company  from  the  vessels  of  the  owner  of 
the  ore  is  direct,  and  there  is  no  accumulation  of  the  ore  in  the  possession  of 
the  owner  thereof,  this  transaction  constitutes  interstate  commerce  transpor- 
tation on  the  part  of  the  railroad  company.  The  owner's  ownership  of  the 
vessels  and  the  transshipment  of  the  ore  at  the  lower  lake  port  and  the  journey 
itself  for  the  first  time  on  a  commercial  bill  of  lading  are  alike  immaterial. 
The  journey  would  appear  to  be  a  continuous  interstate  journey  upon  the  facts 
as  you  state  them.  However,  it  is  a  matter  of  common  knowledge  and  one, 
too,  which  has  been  the  subject  of  investigation  by  this  department,  that  the 
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case  as  I  have  put  it  is  one  which  very  seldom,  if  ever,  occurs.  I  understand 
that  ore  from  the  Minnesota  and  Michigan  mines  is  transported  during  the 
period  of  open  navigation  to  lower  lake  ports  and  there  laid  on  docks  in  piles. 
These  docks,  in  many  instances,  belong  to  the  railroad  companies,  but  it  is 
possible  that  some  of  them  may  belong  to  dealers  in  ore.  The  piles  are  graded 
with  respect  to  the  kind  and  quality  of  ore.  The  railroad  company  theoretically 
takes  away  from  the  pile  in  twelve  months  what  is  brought  to  it  in  six  months, 
but  in  fact  it  is  often  true  that  the  amount  brought  down  by  the  boats  during 
the  period  of  navigation  is  greater  than  the  amoimt  required  to  supply  the 
mills  during  the  year  of  their  operation,  as  in  Diamond  Match  Company  v. 
Ontonagon,  supra.  It  may  be  that  all  ore  of  a  certain  quality  received  on  a 
certain  dock  is  put  into  a  given  pile  whether  a  given  boat  load  of  ore,  which 
is  there  placed,  has  been  sold  or  not,  and  whether  the  ore  is  supposed  to  be 
destined  for  Ohio  points  or  for  points  outside  of  Ohio.  In  other  words,  the 
ore  docks  are  like  the  oil  tanks  in  General  Oil  Company  v.  Crain,  supra,  and 
like  the  elevator  in  Bacon  v.  Illinois,  supra,  excepting  possibly  that  the  rail- 
road companies  are  the  owners  of  the  ore  docks.  This  fact  would  not,  how- 
ever, in  my  opinion,  be  material.  If  it  should  appear  that  there  was  no  sepa- 
ration of  ore  for  various  destinations  on  the  docks,  and  that  the  amount  of  ore 
received  by  the  railroad  company  during  the  period  of  navigation  and  held  for 
further  shipment  does  not  correspond  to  the  needs  of  the  mills  during  the  year 
of  ordinary  railroad  transportation,  I  should  think  that  under  those  circum- 
stances the  railroad  companies,  though  the  owners  of  the  docks,  would  occupy 
a  position  corresponding  to  that  of  the  transfer  company  in  American  Steel  & 
Wire  Company  v.  Speed,  supra. 

If  the  Commission  then  should  find  the  fact  to  be  that  ail  ore  belonging  to 
a  g^ven  owner  is  piled  indiscriminately  on  docks  at  the  lower  lake  ports  in 
Ohio  with  other  ore  of  like  quality,  and  that  the  amount  thereof,  so  piled  in  a 
given  year,  is  in  excess  of  the  amount  destined  ab  initio  for  specific  points  below 
the  lower  lake  ports,  then  it  would  appear  that  such  storage  or  accumulation 
of  ore  on  the  dock,  though  accounted  for  in  a  large  part,  indeed  perhaps  almost 
entirely  by  the  necessities  of  transportation,  is  also  due  in  some  part  to  the 
requirements  of  the  owner's  convenience.  If  it  should  appear  that  the  owner 
of  the  ore  actually  exercises  dominion  and  control  over  the  same  while  it  is 
on  docks,  so  that  he  is  at  liberty  to  take  from  the  common  mass  any  quantity 
of  ore  which  he  may  desire  and  sell  it  after  it  reaches  the  docks,  then  I  would 
be  of  the  opinion  that  the  ore  is  at  rest  in  Ohio,  and  that  any  subsequent  move- 
ment of  it  is  an  independent  transit  as  related  to  the  water  transportation;  so 
that  if  such  subsequent  movement  is  wholly  within  the  state  of  Ohio  it  would 
constitute  intra-state  commerce. 

The  conditions  as  described  in  your  second  question  are  as  follows:  * 

2.  ''The  owner  of  the  ore  charters  a  vessel  and  transports  the  ore  in 
the  same  manner  as  above  set  out  in  paragraph  1.*' 

This  question  must  be  answered  in  the  same  manner  as  your  first  question 
has  been  answered,  namely,  upon  the  facts  stated  without  any  other  circum- 
stances in  the  case  and  assuming  an  immediate  transshipment  of  the  ore  at  the 
lower  lake  ports  and  its  delivery  to  the  railroads,  or  rather  the  transshipment 
and  delivery  as  immediate  as  the  necessities  of  the  transportation,  and  such 
necessities  alone,  dictate,  the  carriage  by  rail  is  interstate  in  character;  other- 
wise, and  especially  if  the  ore  is  placed  upon  a  dock  in  a  pile  with  other  ore 
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of  like  quality,  sold  and  unsold,  the  journey  has  been  interrupted  and  the  rail- 
road transportation's  intra-state. 

Your  third  set  of  conditions  is  as  follows: 

3.  ''Ore  is  carried  by  independent  vessels  to  said  lake  points  and  then 
re-shipped  to  points  within  this  state  under  new  and  separate  billing." 

This  question  must  be  answered  in  the  same  way  as  your  first  and  second 
questions  have  been  answered.  The  re-shipment  under  new  and  separate  bills 
of  lading  is  a  fact  which  of  itself  is  entitled  to  no  weight,  upon  the  authorities 
above  cited. 

Your  fourth  question  may  be  answered  positively.  If  the  ore  is  not  sold 
until  it  reaches  the  docks,  the  transportation  thereof  subsequent  to  the  sale  is 
undoubtedly  intra-state  commerce.  This  is  true  because  the  first  journey  of 
the  ore,  noticed  for  purposes  of  this  opinion,  namely,  the  water  transportation 
thereof,  must  necessarily  have  been  terminated  at  the  lower  lake  port  and  the 
ore  held  there  for  the  purpose  of  sale.  This  case  comes  squarely  within  Brown 
V.  Houston,  supra,  as  well  as  the  principles  of  Gulf,  etc..  Railroad  Company  v. 
Texas,  supra,  and  there  is  no  question  in  my  mind  as  to  the  character  of  such 
transportation. 

Ccmstruction  of  Various  Proyisions  of  Act  of  106  Ohio  Laws  246, 
(Parrett-Whittemore  Taxation  Act). — Tax  Commission  Has  Con- 
tt€l  of  Assessment  of  Real  Property  and  Annual  Assessment 
Cannot  be  Made  Unless  Ordered  by  it,  and  Whoi  Ordered  Must 
be  Made  in  All  Counties  in  Same  Year.  Term  ^'Sub-division''  as 
Used  in  Sections  77,  79  and  80  of  Said  Act  Defined.  County 
Auditor  May  Direct  Whether  Assessor  or  Assistant  Assessor 
Shall  Re-assess  Real  Property,  When  Same  is  Ordered.  County 
Auditor  Cannot  Originate  or  Change  Real  Property  Assessment, 
But  May  Do  so  as  to  Personal  Property.  Assessors  Cannot  Begin 
Assessing  Real  Property  Until  Second  Monday  in  ApriL  County 
Auditor  Cannot  Direct  Assessors  to  Fix  '^nit  or  Tentative" 
Value  of  Real  Property.  The  Duties  of  County  Boards  of  Re- 
vision Under  Various  Provisions  of  Said  Act  Defined,  and  Notices 
to  be  Given  as  to  Changes  in  Valuations.  Tax  Commission  of 
Ohio  Under  Advice  of  Attorney  General  Required  to  Construe 
Statutes  Affecting  Assessment,  Levy  and  Collection  of  Taxes. 


Syllabi  for  Opinion  No.  1178--(Dated  January  14,  1916.) 

Under  the  provisions  of  the  act  of  the  General  Assembly  known 
as  the  Parrett-Whittemore  Law,  as  found  in  106  O.  L.,  246-272,  the 
appraisement  or  assessment  of  real  property  is  limited  to  the  con- 
trol of  the  tax  commission  of  Ohio,  the  county  auditor  and  such 
officers  and  boards  as  are  mentioned  in  Section  55  of  the  act  (Sec- 
tion 5548  G.  C),  and  an  annual  appraisement  of  real  estate  is  not 
required  unless  so  ordered  by  said  tax  commission.    If  the  tax  com* 
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mission  of  Ohio  orders  an  assessment  of  real  property,  the  same 
should  be  made  in  all  counties  of  the  state  at  the  same  time,  i.  e., 
in  the  same  year. 

The  term  "subdivision"  as  used  in  Sections  77,  79  and  80  of 
the  act  (Sections  5614,  5624-4  and  5624-5  of  the  General  Code), 
refers  to  the  parts  of  an  assessment  district  in  the  case  where  the 
county  auditor,  under  authority  of  Section  18  of  the  act,  assigns 
a  part  of  said  assessment  district  to  an  assistant  assessor  for  the 
return  of  personal  property  and  the  assessment  of  such  real  proi>- 
erty  as  may  be  required  under  Section  55  of  the  act,  and  said  term 
applies  to  the  parts  of  the  said  assessment  district  as  subdivided. 
Said  term  also  refers  to  the  "part"  of  an  assessment  district  as 
mentioned  in  the  provision  of  the  first  part  of  Section  55  of  the  act. 

Where  a  re-assessment  of  real  property  is  ordered  by  the  tax 
commission  of  Ohio,  under  authority  of  Section  79  of  the  act  (Sec- 
tion 5624-4  G.  C.),  the  discretion  to  determine  whether  said  as- 
sessment shall  be  made  by  the  assessor  of  the  district  in  which 
said  property  is  located  or  by  an  assistant  assessor  or  assistant  as- 
sessors appointed  by  the  county  auditor,  under  authority  of  Sec- 
tion 18  of  the  act,  is  vested  in  s^id  county  auditor  as  the  chief 
supervising  assessing  officer  of  said  county,  and  the  said  tax  com- 
mission may  not  interfere  with  the  exercise  of  this  discretion. 

County  auditors  are  without  authority  to  originate  or  change 
any  assessment  of  real  property,  either  under  any  provision  of  the 
so-called  Parrett-Whittemore  Law  or  under  any  provision  of  any 
other  section  of  the  General  Code  now  in  force.  Under  the  pro- 
visions of  Sections  5399,  5400  and  5401  of  the  General  Code,  which 
apply  only  to  personal  property,  a  county  auditor  may  exercise 
such  authority  under  the  conditions  named  and  provided  in  said 
sections. 

The  regularly  elected  and  qualified  asessors  may  not  begin 
the  work  of  appraising  real  property  for  the  year  1916  before  the 
second  Monday  in  April  of  said  year. 

The  county  auditor  is  without  authority  to  direct  the  assessors 
to  fix  "unit  or  tentative"  values  of  real  property,  and  he  may  not 
himself  or  through  his  deputies  or  assistants  fix  such  values. 

The  county  board  of  revision,  in  the  performance  of  its  duties, 
under  Section  51  of  the  act  (Section  5605  G.  C),  at  its  June  session 
in  any  year,  is  limited  in  its  consideration  of  valuations  of  real 
property  to  the  statements  and  returns  of  such  year,  as  placed  be- 
fore it  by  the  county  auditor  in  compliance  with  said  section,  and 
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said  board  may  not  increase  or  decrease  valuations  of  real  estate 
which  has  not  been  appraised  during  said  year. 

The  county  board  of  revision  may  increase  or  decrease  any 
valuations  or  correct  any  assessment  of  real  property  complained 
of,  regardless  of  whether  an  appraisement  of  all  such  property  has 
been  made  for  the  current  year  under  provision  of  Section  55  of 
the  act. 

The  powers  of  the  county  board  of  revision,  under  provision  of 
Section  45  of  the  act  (Section  5598  G.  C.) ,  may  only  be  exercised 
by  said  board  in  the  performance  of  its  duties  under  Section  44  of 
the  act.  In  increasing  or  decreasing  the  valuations  of  real  property, 
the  county  board  of  revision,  in  the  exercise  of  the  powers  conferred 
upon  it  by  the  provisions  of  Section  43  of  the  act  (Section  5596 
G.  C),  is  limited  to  the  investigations  which  it  may  make  under 
Section  51  of  the  act.  Said  powers  may  be  exercised  by  said  board 
in  connection  with  the  discharge  of  its  duties  under  that  part  of 
Section  51  of  the  act  which  relates  to  the  examination  and  correc- 
tion of  statements  and  returns  of  personal  property.  Said  powers 
may  also  be  exercised  by  said  board  in  the  performance  of  its  duties 
under  the  provisions  of  Sections  44  and  52  of  the  act  (Sections  5597 
and  5609  of  the  General  Code) . 

The  only  notice  of  changes  in  valuation  made  by  said  county 
board  of  revision,  acting  as  a  board  of  equalization  at  its  June 
session,  required  to  be  given,  is  that  provided  for  in  Sections  58  and 
59  of  the  act  (Sections  5606  and  5607  G.  C.) 

Before  said  county  board  of  revision,  in  the  exercise  of  the 
powers  conferred  upon  it  by  Sections  44  and  52,  in  connection  with 
the  exercise  of  the  powers  conferred  upon  it  and  the  discharge  of 
the  duties  placed  upon  it  by  the  provision  of  Section  44  of  the  act, 
can  increase  any  valuation  complained  of,  notice  must  be  given  as 
required  by  the  provision  of  Section  46  of  the  act  (Section  5599 
G.  C.) 

The  powers  of  the  county  board  of  revision  at  its  August  ses- 
sion are  confined  to  the  hearing  of  complaints  only. 

The  powers  conferred  upon  the  county  auditor  by  provision  of 
Section  5401  G.  C.,  may  be  exercised  before  the  completion  of  the 
tax  list,  as  well  as  thereafter,  and  the  only  notice  required  to  be 
given  in  connection  with  the  exercise  of  such  powers  is  that  pro- 
vided for  in  said  section. 

Section  70  of  the  act  (Section  5623  G.  C.),  makes  it  the  duty 
of  the  tax  commission  of  Ohio  to  decide  all  questions  that  may 
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arise  with  reference  to  the  construction  of  any  statute  affecting  the 
assessment,  levy  or  collection  of  taxes,  in  accordance  with  the  ad- 
vice and  opinion  of  the  attorney  general,  and  such  opinion  and  the 
rules,  regulations,  orders  and  instructions  of  the  commission  pre- 
scribed and  issued  in  conformity  therewith,  shall  be  binding  upon 
all  officers,  who  shall  observe  such  rules  and  regulations  and  obey 
such  orders  and  instructions  unless  and  until  the  same  are  reversed, 
annulled  or  modified  by  a  court  of  competent  jurisdiction.  The 
tax  commission  of  Ohio  should  formally  decide  the  questions  con- 
sidered in  conformity  with  this  opinion  of  the  attorney  general. 

Where  an  Official  of  a  Village  is  a  Stockholder  in  a  Newspaper, 
Printed,  Published  and  ot  General  Circulation  in  Such  Village, 
Which  Newspaper  is  the  Only  Partisan  Paper  of  the  Political 
Party  to  Which  It  Bdongs,  or  Where  the  Editor  and  Owner  of 
the  Only  Newspaper  Printed,  Published  and  of  General  Circula- 
tion in  a  Village,  is  the  Mayor  of  Such  Village,  and  Such  News- 
papers Are  Required  to  Publish  the  Ordinances  of  the  Village  in 
Order  to  Make  the  Same  Legal  Under  Section  4228,  General  Code, 
Such  Publication  May  be  Made  in  Said  Newspapers  Without  In- 
volving such  Officials  by  Reason  of  the  Provisions  of  Sections 
3808  and  12912,  General  Code. 


No.  1159— (Opinion  Dated  January  10,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Grentlemen:  I  have  recently  received  several  communications 
from  you  regarding  the  application  of  Sections  3808  and  12912  G. 
C,  considered  in  connection  with  the  provisions  of  Section  4228 
et  seq.,  of  the  General  Code,  as  amended  106  0.  L.,  493,  in  the  case 
of  an  official  of  a  mimicipal  corporation  being  interested  in  a  news- 
paper which  is  required  to  print  the  ordinances  of  said  corporation. 
The  inquiries  submitted  to  me  may  be  stated  thus : 

1.  "Do  the  provisions  of  Section  4228  G.  C.  prevail  over 
to  the  extent  of  nullifying  the  provisions  of  Section  3808  or 
12912  G.  C.  in  the  case  of  an  official  of  a  village  who  is  the 
owner  of  stock  in  a  newspaper  printed  and  of  general  circula- 
tion in  the  village  when  such  newspaper  as  the  only  partisan 
paper  of  the  political  party  to  which  it  belongs  is  required  to 
print  the  ordinances  of  said  village  in  order  to  make  the  same 
legal  under  the  requirements  of  said  first  named  section  ?" 

2.  "The  editor  and  owner  of  the  only  newspaper  printed, 

published  and  of  general  circulation  in  the  village  of , 

Ohio,  has  been  elected  mayor  of  said  village  and  desires  to 
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know  whether  or  not  he  may  be  paid  for  publishing  the  ordi- 
nances required  by  law  to  be  published  in  his  paper.  Can  the 
ordinances  of  said  village  be  legally  enacted  without  publica- 
tion in  his  newspaper  ?" 

As  it  is  expressly  stated  in  connection  with  your  foregoing  in- 
quiries that  an  opinion  is  requested  for  your  future  guidance  we 
are,  therefore,  concerned  only  with  the  law  now  in  force,  which  is 
found  in  Sections  4228,  4229,  4232,  4676  and  6255  G.  C,  as  amended 
106  O.  L.,  493,  and  also  section  4233  G.  C.  Without  attempting  to 
quote  these  various  sections  in  full  it  is  sufficient  to  say  that  they 
provide  a  plan  or  scheme  for  the  publication  of  all  ordinances,  reso- 
lutions, statements,  orders,  proclamations,  notices,  and  reports  re- 
quired by  law  or  ordinance  to  be  published.  The  plan  provided  by 
said  sections  requires: 

(1)  That  such  publications  shall  be  in  two  newspapers  of  op- 
posite politics  published  and  of  general  circulation  in  the  munici- 
pality. 

(2)  If  two  such  newspapers  are  not  printed  and  of  general 
circulation  in  said  municipality  then  said  publication  may  be  made 
in  any  newspaper  printed  and  of  general  circulation  in  said  munici- 
pality. 

(3)  If  no  newspaper  is  printed  and  of  general  circulation  in 
said  municipality  then  said  publication  may  be  made  in  any  news- 
paper of  general  circulation  therein,  or  by  posting. 

It  is  further  provided  that  newspapers  to  meet  the  require- 
ments of  being  printed  in  a  municipality  shall  have  at  least  one 
side  thereof  printed  in  such  municipality.  It  is  provided  also  that 
if  no  newspaper  possessing  the  above  requirements  be  printed  in 
a  municipality,  or  if  the  publisher  thereof  upon  tender  of  the  legal 
charge  for  printing  refuses  to  print  said  publication,  then  said 
publication  may  be  made  in  any  newspaper  of  general  circulation  at 
such  place.  If  anything  further  was  necessary  to  add  to  the  man- 
datory character  of  the  provisions  above  quoted  it  may  be  found 
in  Section  4233  G.  C,  which  provides  that  it  shall  be  deemed  a 
suffiicent  defense  to  any  suit  or  prosecution  under  an  ordinance,  to 
show  that  no  such  publication  or  posting  as  herein  required  was 
made.  Admittedly,  then,  the  method  of  publication  provided  for  as 
heretofore  noted  is  mandatory  and  any  publication  of  any  ordi- 
nance, resolution,  statement,  order,  proclamation,  notice  or  report 
not  made  in  conformity  with  said  requirements  is  void  and  the  sub- 
ject matter  of  said  ordinance,  proclamation,  resolution,  statement, 
order,  notice  or  report  is  of  no  legal  force  and  effect. 
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It  must  also  be  emphasized  in  this  connection  that  the  fore- 
goincT  provisions  of  the  law  do  not  permit  of  any  alternative  method 
of  publication  except  under  the  conditions  prescribed  in  the  law 
itself,  which  conditions  are  certain,  definite  and  fixed.  That  is  to 
say,  the  publication  is  required  first  to  be  made  in  two  newspapers 
of  opposite  politics.  If  two  newspapers  of  opposite  politics  are 
printed  within  the  municipality  in  question  no  other  method  of 
publication  may  be  legal.  It  is  no  answer  to  the  requirement  of  the 
law  in  this  behalf  to  say  that  because  a  municipal  officer  may  have 
a  pecuniary  interest  in  one  of  said  newspapers  it  follows  that 
such  newspaper  is  disqualified,  because  the  fact  remains  that  a 
newspaper  of  the  discription  named  in  the  law  is  published  in  said 
municipality  and  when  so  ublished  no  other  method  for  publica- 
tion of  ordinances,  etc.,  is  legal.  Again,  it  is  provided,  as  before 
noted,  that  if  but  one  newspaper  be  published  in  said  municipality 
such  publication  shall  be  made  therein  unless  the  owner  thereof 
refuses  to  publish  the  same,  whereupon  a  tender  must  be  made  of 
the  legal  charge  for  printing  such  publication  before  it  may  be 
made  in  any  other  manner  or  by  any  other  means. 

Let  us  assume  in  the  latter  case  that  the  owner  of  said  news- 
paper, being  an  officer  of  the  corporation  or  the  mayor,  as  sug- 
gested in  your  second  inquiry,  refuses  to  publish  said  notice.  Upon 
that  ground  then,  before  publication  can  be  made  by  any  other 
method,  some  duly  authorized  officer  of  the  corporation  must  ten- 
der to  the  owner  of  said  paper  the  legal  charge  for  printing  said 
publication  and  is  therefore  placed  in  the  utterly  absurd  position 
of  being  compelled  by  law  to  solicit  another  officer  of  the  corpora- 
tion to  commit  a  crime.  It  would  seem  that  without  further  com- 
ment it  is  clear  that  the  legislature  intended  no  such  abnormal 
situation  as  this.  However,  the  provisions  of  Sections  3808  and 
12912  are  mtended  to  prevent  dishonest  officials  from  profiting  at 
the  expense  of  the  public.  At  common  law  a  public  officer  was  not 
prohibited  from  performing  a  purely  ministerial  duty  for  the  rea- 
son that  he  may  have  some  interest  therein,  but  if  his  official  act 
involved  the  exercise  of  judgment  and  discretion  and  he  had  a 
personal  interest  therein  he  was  prohibited  from  acting  unless  the 
duty  imposed  upon  him  was  one  which  could  not  be  performed  by 
any  other  official  or  in  any  other  manner  and  the  public  good  re- 
quired that  said  duty  be  executed.  Throop,  Public  Officers,  Sec- 
tion 607. 


690  DEPARTBfENT  REPOBTS 

In  the  cases  here  presented  the  consideration  to  be  paid  for 
the  publication  required  by  the  statutes  under  consideration  is 
fixed  by  statutory  law  and  no  exercise  of  discretion  or  judgment 
is  required  of  any  official  in  determining  what  medium  shall  be 
selected  for  the  publication  of  any  ordinance  because  there  is  but 
one  medium  in  each  case  through  and  in  which  said  publication 
may  be  made. 

It  follows  therefore  that  the  duty  imposed  by  law  upon  a 
municipal  officer  to  procure  a  publication  in  the  newspaper  named 
in  your  first  and  second  inquiry  is  purely  a  ministerial  duty  be- 
cause the  law  itself  names  such  newspaper  as  the  only  medium 
through  which  such  notices  may  be  given  to  the  public  and  fixes 
the  maximum  price  which  may  be  paid  therefor. 

In  the  case  of  Richardson  v.  Township  Trustees,  6  O.  N.  P. 
(n.s.)  505,  the  court  in  the  syllabus  states: 

"The  fact  that  one  of  the  township  trustees  is  a  stock- 
holder and  director  in  a  bank  situated  within  the  township, 
which  has  submitted  the  highest  bid  for  the  usage  of  the  town- 
ship funds  and  to  act  as  depository  under  the  provisions  of 
Section  1513,  does  not  under  the  provisions  of  Section  6976 
disqualify  the  bank  from  so  acting." 

The  court  in  passing  upon  the  facts  in  this  case,  which  I  think 
are  analogous  to  the  facts  submitted  in  your  inquiries,  makes  the 
following  observation: 

"It  can  readily  be.  seen  that  the  application  of  the  rigid 
principle  urged  by  counsel  for  plaintiff  in  this  case  would 
thwart  the  very  purpose  of  the  law  and  work  a  great  detriment 
to  the  public  concerned.  Carried  to  its  last  analysis,  it  would 
mean  that  no  one  who  was  in  any  way  interested  in  the  profits 
of  a  bank  would  be  wise  in  assuming  a  public  trust,  such  as 
a  member  of  a  school  board  or  a  board  of  township  trustees. 
If  they  should  assume  those  positions,  and  in  many  cases  with- 
out pay,  it  would  simply  disqualify  the  banks  in  which  they 
were  interested  from  being  depositories  for  the  funds,  and  for 
•  that  reason  would  make  such  persons  practically  ineligible  for 
such  positions,  or  in  any  event  unwilling  to  hold  them.  Es- 
pecially so  in  view  of  the  fact  that  the  doing  of  the  thing  com- 
plained of  in  this  case  by  the  township  trustees  makes  him, 
under  the  interpretation  placed  upon  the  statute  by  counsel  for 
plaintiff,  guilty  of  an  offense  of  which  he  can  be  fined  in  a  sum 
not  exceeding  one  thousand  dollars  nor  less  than  fifty  dollars, 
or  imprisoned  not  more  than  six  months  nor  less  than  thirty 
days,  or  both,  and  for  forfeiture  of  his  office. 

"I  cannot  persuade  myself  to  believe  that  Section  6976 
was  ever  intended  for  any  such  purpose.    I  am  convinced  that 
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the  township  trustees  of  Sycamore  township  in  doing  the 
things  complained  of  in  the  petition  herein  were  acting  stirctly 
within  the  law  and  carrying  out  the  duties  imposed  upon 
them." 

The  foregoing  observations  are  in  harmony  with  my  concep- 
tion of  the  situation  presented  by  your  inquiries.  I  am  of  the 
opinion  that  the  interests  of  the  public  would  be  far  less  vitally 
affected  by  permitting  publications  to  be  made  under  the  circum- 
stances named,  in  the  newspapers  mentioned,  than  to  x)ermit  the 
provisions  of  Section  3808  and  12912,  supra,  to  be  so  construed  as 
to  cover  and  therefore  prohibit  such  publication.  Indeed,  if  pub- 
lication of  ordinances  may  not  be  made  in  the  newspapers  of  the 
municipalities  named,  I  am  wholly  unable  to  conceive  of  any  legal 
method  whereby  said  ordinances  may  be  published  in  said  munici- 
palities. To  make  publication  in  any  other  manner  would  be  to 
invite  attack  upon  every  ordinance  and  notice  and  in  the  case  of 
the  issuing  of  bonds  in  my  judgment  would  prevent  their  sale  en- 
tirely. 

In  reaching  this  conclusion  I  am  not  overlooking  the  remarks 
of  the  court  in  the  case  of  McCormick  v.  Niles,  81  O.  S.,  246.  This 
case,  however,  was  determined  upon  the  theory  that  a  contract  was 
necessary  to  fix  the  liability  of  the  city.  I  think  contracts  are 
necessary  in  the  cases  presented  here,  but  that  does  not  in  the 
least  detract  from  the  fact  that  by  law  the  newspapers  named  are 
the  only  parties  with  whom  such  contracts  may  be  legally  made, 
nor  from  the  further  fact  that  under  no  circumstances  may  the 
consideration  of  such  contracts  be  more  than  the  amount  fixed  by 
statutory  law.  In  view  of  these  considerations  there  is  no  oppor- 
tunity for  fraud  and  no  reason  for  the  application  of  the  provisions 
of  Sections  3808  and  12912,  supra,  whose  sole  and  only  purpose,  as 
before  observed,  is  to  prevent  dishonest  officials  from  making  fraud- 
ulent contracts  at  the  expense  of  the  municipality  and  for  their 
own  profit. 

I  am  of  the  opinion,  therefore,  under  the  facts  stated  in  your 
inquiries,  and  these  observations  must  be  understood  as  applying 
only  to  the  cases  presented  here,  that  publication  of  ordinances 
and  other  notices  required  by  law  to  be  published  may  be  made  in 
both  newspapers  in  question  without  involving  the  officials  men- 
tioned by  reason  of  the  provisions  of  Sections  3808  and  12912  G.  G. 
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Carpenter  et  al.  vs.  The  City  of  Cincinnati  et  al.    Vol.  92,  O. 
S.  Rep. 

Municipal  Corporations — Streets  and  Alleys — ^Extoision  of  Rail- 
way Routes— Section  9105,  General  Code,  Constituticmal — ^Prop- 
erty Owners'  Consults  Necessary — ^In  Absence  of  Additional 
Laws  or  Charter — ^Under  Sections  2  and  7,  Article  XVIII,  Consti- 
tution, 1912— Secti<ms  1  and  26,  Article  11,  Constitution. 


Section  9105,  Oeneral  Code,  relating  to  grants  made  by  municipal  councils 
upon  the  production  of  written  consents  of  owners  of  more  than  one-half 
of  the  feet  front  abutting  on  streets  or  public  highways,  is  not  in  conflict 
with  Section  1  of  Article  II  nor  with  any  other  proTision  of  the  present  state 
constitution;  and  it  is,  therefrom,  a  valid  law,  applying  to  all  municipalities 
in  the  state,  unless  nullifled  by  the  adoption  of  additional  laws  or  charter, 
under  the  provisions  of  Sections  2  or  7,  Article  XVIII  of  the  state  constitution. 

No.  14932— (Decided  July  20,  1916.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

Messrs.  Dinsmore  &  Shohl,  for  plaintiffs  in  error. 

Mr.  Walter  M.  Schoenle,  city  solicitor ;  Mr.  Carl  M.  Jacobs,  Jr., 
assistant  city  solicitor ;  Mr.  George  H.  Warrinsrton,  and  Mr.  Joseph 
Wilby,  for  defendants  in  error. 

Jones,  J.  On  February  11, 1913,  the  city  council  of  Cincinnati 
passed  an  ordinance,  reciting  that  in  its  opinion  the  necessity  and 
importance  of  the  extension  of  a  street  railway  along  Reading  road 
in  that  city  warranted  the  grant  of  permission  therefor  without  the 
consent  of  the  abutting  property  owners.  Accordingly,  under  such 
ordinance,  the  grant  of  permission  to  The  Cincinnati  Traction  Com- 
pany and  The  Cincinnati  Street  Railway  Company  to  extend  a  rail- 
way along  said  Reading  road  was  made  without  the  production  to 
council  of  the  written  consents  of  the  owners  of  more  than  one- 
half  of  the  feet  front  of  the  lots  and  lands  abutting  on  said  street. 

Plaintiffs  in  error,  as  owners  of  property  abutting  on  said 
Reading  road,  brought  an  action  to  enjoin  the  construction  of  such 
street  railroad,  and  prayed  that  the  ordinance  granting  such  per- 
mission be  declared  null  and  void. 

The  sole  question  to  be  determined  is  whether  Section  9106, 
General  Code,  is  a  valid  enactment  under  the  present  constitution 
of  the  state. 
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The  superior  court  held  that  the  section  in  question  was  valid, 
but  the  court  of  appeals  held  the  same  to  be  unconstitutional  be- 
cause it  was  a  delegation  of  legislative  power  and  therefore  in  con- 
travention of  Section  1  of  Article  II  of  the  state  Constitution. 

The  power  of  the  council  of  a  municipality  to  majce  the  grant 
was  authorized  by  Section  3777,  General  Code.  That  power,  how- 
ever, is  limited  by  Section  9105,  General  Code,  which  provides  as 
follows : 

'^No  such  grant  shall  be  made  until  there  is  produced  to  council, 
or  the  commissioners,  as  the  case  may  be,  the  written  consent  of 
the  owners  of  more  than  one-half  of  the  feet  front  of  the  lots  and 
lands  abutting  on  the  street  or  public  way,  along  which  it  is  pro- 
posed to  construct  such  railway  or  extension  thereof,"  etc. 

For  a  half  century  this  and  substantially  similar  sections  have 
found  an  abiding  place  in  the  statutes  of  Ohio.  The  claim  of  the 
court  of  appeals  is  that  while  these  sections  have  been  on  numer- 
ous occasions  before  the  supreme  court  of  this  state,  in  each  case 
the  constitutionality  of  the  section  has  been  assumed  by  that  court 
rather  than  decided;  and  that  it  still  remains  an  open  question 
whether  these  consent  statutes  are  repugnant  to  that  section  of 
the  state  constitution  which  prohibits  the  delegation  of  legislative 
power. 

We  are  unable  to  conceive  any  delegation  of  legislative  power 
in  this  section  which  requires  the  consent  of  abutting  lot  owners 
as  a  prerequisite  to  municipal  action.  The  abutting  lot  owner  has 
no  potential  power  in  the  making  of  the  law.  The  withholding  of 
his  consent  is  merely  a  quiescent  action  upon  his  part,  and  in  nowise 
controls  municipal  discretion.  Section  9105,  General  Code,  supra,* 
is  not  to  be  considered  as  any  delegation  of  legislative  power,  but 
rather  a  limitation  upon  the  power  of  council  which  is  a  prerequisite 
to  its  action.  Municipal  councils  have  only  such  powers  as  are 
delegated  to  them  by  the  state,  and  these  powers  can  be  exercised 
only  upon  the  conditions  named  by  the  legislative  power.  The 
council  has  no  power  to  act,  under  this  limitation,  until  the  prere- 
quisite consents  are  filed.  The  same  sovereign  authority  that  has 
given  to  municipalities  control  of  the  streets,  the  power  to  make 
occupative  grants  thereon  and  transferred  the  title  to  its  highways 
in  trust  for  public  use,  has  like  power  to  impose  conditions  and 
limitations  under  which  such  control,  grants  and  the  occupancy  of 
its  streets  and  highways  may  be  exercised. 

In  this  class  of  cases  the  state  has  expressly  provided  that 
these  grants  for  the  occupancy  of  its  highways  and  streets  shall 
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not  be  made  until  the  written  consent  of  the  owners  of  more  than 
one-half  of  the  feet  front  of  the  lots  and  lands  abutting  on  the 
street  or  public  highway  should  be  produced. 

Under  the  limitation  thus  imposed  upon  it  by  the  state,  the 
council  has  np  power  to  act  until  the  prerequisite  condition  has  been 
fulfilled.  It  is,  therefore,  in  no  sense  a  delegation  of  legislative 
power,  but  a  lack  of  power  upon  the  part  of  the  council  to  act  until 
the  fulfillment  of  that  condition.  Roberts  vs.  Easton  et  al.,  19 
Ohio  St,  78;  The  Mt.  Auburn  Cable  Ry.  Co.  vs.  Neare  et  aL,  54 
Ohio  St.,  153. 

We  recognize  the  fact  that  this  court  has  decided  that  in  this 
class  of  cases  these  consents  are  not  property  rights,  but  rights 
personal  to  each  owner  of  the  abutting  lot,  and  that  as  such  they 
need  not  be  appropriated.  However,  the  legislature  in  its  wisdom 
had  adopted  the  policy  of  providing  that  these  consents  must  be 
secured.  As  stated  by  Judge  Day  in  the  case  of  Roberts  vs.  Easton 
et  al.,  supra,  the  evident  object  of  these  consent  statutes  was  to 
protect  the  owners  of  property  from  the  arbitrary  use  of  the  streets 
on  the  part  of  the  municipal  authorities.  The  wisdom  of  this  policy 
lies  in  the  discretion  of  the  legislature,  and  we  are  not  authorized 
to  disturb  it ;  but  by  adopting  and  making  it  a  condition  precedent 
to  municipal  action  by  one  of  its  agencies,  the  state  impose  that 
limitation  upon  the  power  of  its  municipal  agency  as  a  prerequisite 
to  its  exercise. 

The  foregoing  constitutional  feature  was  the  only  one  urged  in 
argument  and  decided  by  the  lower  courts,  although  it  was  sug- 
gested by  counsel  for  defendant  in  error  that  the  section  might  be 
repugnant  to  Section  26  of  Article  II  of  the  Ohio  Constitution, 
which  provided  that  no  act  should  take  effect  "upon  the  approval 
of  any  other  authority  than  the  general  assembly."  But  very 
little  stress  is  laid  upon  the  application  of  that  section  of  the  con- 
stitution, and  it  is  difficult  to  see  how  it  could  apply  to  these  con- 
sent statutes,  for  the  reason  that  if  the  council  had  the  power  to 
pass  the  law  the  same  would  take  effect  irrespective  of  the  approval 
of  any  other  authority.  No  other  constitutional  question  was  made 
in  the  case. 

At  the  present  term  of  this  court,  in  the  case  of  Billings  et  al. 
vs.  The  Cleveland  Ry.  Co.,  post,  *  *  *  the  majority  of  this 
court  held  this  statute  unconstitutional  under  the  recent  home-rule 
amendment,  for  the  reason  that  in  that  case  the  city  of  Cleveland 
had  adopted  a  charter  covering  this  feature  and  thus  nullified  the 
act;  but  as  the  city  of  Cincinnati  had  no  such  charter,  and  as  the 
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home-rule  amendment  is  not  self-executing,  (The  State,  ex  rel.,  City 
of  Toledo,  vs.  Lynch,  Auditor,  88  Ohio  St.,  71),  the  Cleveland  case 
has  no  application  to  the  case  at  bar.  Cincinnati  has  adopted  no 
charter ;  nor  have  additional  laws  been  passed  touching  this  feature, 
within  the  purview  of  Section  2,  Article  XVIII  of  the  Constitution. 

The  court  of  appeals  erred  in  holding  Section  9105,  General 
Code,  unconstitutionsJ,  and  its  judgment  is  reversed  and  that  of  the 
superior  court  of  Cincinnati  is  affirmed. 

Judgment  of  the  court  of  appeals  reversed,  and  that  of  superior 
court  of  Cincinnati  affirmed. 

Nichols,  C.  J.,  Johnson  and  Newman,  JJ.,  concur. 

Donahue  and  Wanamaker,  JJ.,  dissent. 


SYLLABUS. 


No.  14917 — Dravo-Doyle  Company  vs. 
Village  of  Orrville.    Error  to  the  court 
of  appeals  of  Wayne  County. 
JOHNSON,  J. 

1.  Section  4,  Article  XVIII  of  the 
Constitution,  confers  plenary  power  on 
"any  municipality'*  to  acquire,  con- 
struct, own,  lease  and  operate  and  pub- 
lic utility,  the  product  or  service  of 
which  is  or  is  to  be  supplied  to  the 
municipality  or  its  inhabitants  and  to 
contract  with  others  for  any  such 
product  or  service. 

2.  Section  3990,  General  Code,  which 
authorizes  the  council  of  a  municipal- 
ity, when  it  is  deemed  expedient  and 
for  the  public  good,  to  erect  gas  works 
or  electric  works  at  the  expense  of  the 
corporation,  or  to  purchase  any  gas  or 
electric  works  already  erected  therein, 
with  the  proviso,  that  in  villages  where 
gas  works  or  electrical  works  have  al- 
ready been  erected  by  any  person,  com- 
pany of  persons,  or  corporation  to 
whom  a  franchise  to  erect  and  operate 
gas  works  or  electric  works  has  been 
granted  and  such  franchise  has  not  yet 
expired,  the  council  shall,  with  the  con- 
sent of  the  owner  or  owners,  purchase 
such  gas  works  or  electric  works  al- 
ready erected  therein,  is  unconstitu- 
tional and  void  so  far  as  the  proviso  is 
concerned,  because  it  is  an  unauthor- 
ized limitation  of  the  powers  granted 
in  Section  4,  Article  XVIII  of  the  Con- 
stitution and  inconsistent  therewith. 

3  Such  franchise  or  contract  rights 
acquired  prior  to  the  adoption  of  Sec- 
tion 4,  Article  XVIII  of  the  Constitution 
and  while  the  proviso  in  Section  3990. 
General  Code,  was  in  force,  were  not 


abrogated  or  affected  by  the  subse- 
quent adoption  of  the  constitutional 
provision  referred  to,  and  contracts 
made  subsequent  to  the  adoption  of  the 
constitutional  provision  are  controlled 
thereby  and  are  enforcible.  Judgments 
reversed. 

Nichols,  C.  J.,  Newman,  Jones  and 
Matthias,  JJ.,  concur. 

Donahue  and  Wanamaker,  JJ.,  con- 
cur in  the  judgment  and  in  the  first 
and  second  propositions  of  the  sylla- 
bus. 


Tuesday,   January  25,  1916. 

MOTION  DOCKET. 

8999.  John  R.  Flotron  v.  Willard 
Ballinger.  Motion  by  plaintiff  to  dis- 
pense with  printing  exhibit  A,  the 
charter  of  the  city  of  Dayton,  in  cause 
No.  15121  on  the  General  Docket.  Al- 
lowed 

9001.  William  H.  Davis  v.  The  Ohio 
Mechanics  Institute.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.     Overruled. 

9002.  Aribert  Gazlay  et  al  vs.  John 
E.  Gosling  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record.  Over- 
ruled. 

900.*?.  Arthur  Cox,  an  infant  v.  The 
Cleveland  Provision  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

9005.  William  E.  Melbourne  et  al  v. 
The  State  ex  rel.  Walter  S.  Ruff,  a 
Taxpayer,  et  al.  Motion  for  an  order 
directing  the  Court  of  Api^eals  of  Stark 
county  to  certify  its  record.  Over- 
ruled. 
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9006.  The  Buckeye  Window  Glass 
Co.,  et  al  V.  The  Pennsylvania  Com- 
pany. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Franklin  coun- 
ty to  certify  its  record.  Overruled. 
GENERAL  DOCKET. 

14726.  The  Cincinnati  &  Columbus 
Traction  Co.,  vs.  Wallace  Burch.  Ham- 
ilton. On  rehearing.)  Former  judg- 
ment adhered  to.    See  journal  entry. 

14897.  Giovano  Pagano,  Admr.,  vs. 
Nicola  Cerri,  as  Italian  Consular 
Agent.  Trumbull.  Judgment  reversed. 
Opinion. 

14907.  The  Second  National  Bank 
of  Cincinnati  vs.  American  Bonding 
Co.,  of  Baltimore.  Hamilton.  Judg- 
ment of  Court  of  Appeals  reversed  and 
that  of  Superior  Court  affirmed.  Per 
curiam. 

14965.  Nicola  Cerri  vs.  Lorenzo 
Montalto,  Admr.  Lorain.  Judgment 
affirmed     on     authority     of     Giovano 


Pagano,  Admr.,  vs. '  Nicola  Cerri  as 
Italian  Consular  Agent,  93  Ohio  St. 
Page 

14966.  Nicola  Cerri  vs.  Innocenzo 
Tornincasa,  Admr.  Lorain.  Judg- 
ment affirmed  on  authority  of  Giovano 
Pagano,  Admr.,  vs.  Nicola  Cerri  as 
Italian  Consular  Agent,  93  Ohio  St. 
Page 

14967.  Nicola  Cerri  vs.  Gieuseppe 
Zappia,  Admr.  Lorain.  Judgment  af- 
firmed on  authority  of  Giovano  Pagano. 
Admr.  vs.  Nicola  Cerri  as  Italian  Cou- 
sular  Agent,  93  Ohio  St.,  page  

14968.  Nicola  Cerri  vs.  Florindo 
Zero.  Lorain.  Judgment  affirmed  on 
authority  of  Giovano  Pagano,  Admr. 
vs.  Nicola  Cerri  as  Italian  Consular 
Agent,  93  OhioSt.,  page 

14888.  William  E.  Hutton  et  al.  vs. 
William  S,  Curry.  Hamilton.  Judg 
ment  modified.     See  journal  entry. 
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The  Marietta  SUo  Company,  Mari- 
etta, $40,000;  manufacturing  and  deal- 
ing in  farming  implements  and  sup- 
plies. F.  Devon  Cohen,  John  Welch, 
W.  W.  Dana,  Rob't  H.  Gerke,  John  S. 
Sherrltt. 

The  Morris  Plan  Bank  of  Cleveland, 
Cleveland,  $500,000;  conducting  a 
commercial  and  savings  bank  in  ac- 
cordance with  the  Morris  Plan.  Par- 
mely  W.  Herrick,  Robert  J.  Bulkley, 
Geo.  W.  York,  Fred  E.  Linder,  Robert 
H.  Jamison. 

The  Electric  Purifying  Machine 
Company,  Cleveland,  $10,000;  dealing 
in  electrical,  mechanical  and  chemical 
machinery,  etc.  Fred  Desberg,  J.  M. 
Goldman,  M.  A.  McCormack,  ^S.  I. 
Powell,  C.  Si  Stevens. 

The  Domelre  Sales  Company,  Tole- 
do, $10,000,  Toledo;  dealing  in  elec- 
trical refrigerating  devices,  cooling 
systems;  dealing  in  real  estate,  etc. 
Paul  Wm.  Alexander,  H.  W.  Hibbard, 
Frank  M.  Hackett,  S.  A.  Carter,  How- 
ard Lewis. 

The  Toledo  Auto  Starter  Company, 
Toledo,  $10,000;  dealing  in  auto  ac- 
cessories, etc.;  dealing  in  patents, 
real  estate,  etc.  H.  N.  Jex,  Edwin  J. 
Himes,  Ralph  W.  Jex,  T.  H.  Porter, 
E.  S.  Cook. 

The  Home  Furniture  Company,  Cin- 
cinnati, $10,000;  dealing  in  furniture, 
merchandise,  etc.  Theo.  R.  Levy,  L. 
W.  Jacobs,  Geo.  C.  Rosenfleld,  Jos. 
Wolfstein,  Moe  Friedman. 

The  Van  Wert  Hay  &  Grain  Com- 
pany, Van  Wert,  $15,000;  dealing  in 
real  estate,  etc.;  dealing  in  hay,  grain, 
coal,  etc.  Joseph  E.  Mohr,  Simon  A. 
Borden,  H.  H.  Ludwig,  C.  A.  Doner,  C. 
B.  Holmes,  S.  E.  Johnson. 

The  George  Dletz  Realty  Company, 
Lakewood,  $12,000;  dealing  in  real  es- 
tate, etc.  Gustav  Laubtcher,  Chas.  W. 
Scrimshaw,  William  F.  Kees,  E.  A. 
Lehman,  A.  M.  Stetzelberger. 

The  Deshler  Farmers  Elevator,  Desh- 
ler,  $26,000;  dealing  in  grain,  seed,  ag- 
ricultural minerals,  etc.,  dealing  in  live- 
stock, operating  grain  elevator,  etc.    F. 


H.  Schwiebert,  A.  E.  Royse,  John  C. 
Meyer,  John  Freeman,  H.  F.  Schna- 
bele. 

The  Luck  Illustrating  Company, 
Cleveland,  $10,000;  printing  and  en- 
graving, illustrating  photography,  gen- 
eral advertising,  etc.  Frank  E.  Oven- 
den,  E.  Steeb,  C.  M.  Parker,  O.  K.  Paul 
Stendel,  Phil  J.  Seitz. 

The  Nydia  Bank  Lock  Company,  Cin- 
cinnati, $50,000;  manufacturing 
mechanical  devices,  locks  and  acces- 
sories and  other  safety  appliances.  Ed- 
gar M.  Benham,  Clinton  Nash,  Wilber 
E.  Arnold,  William  T.  Benham,  E.  H. 
Thiesing. 

The  Newton  Falls  Construction  Com- 
pany, Newton  Falls,  $10,000;  manufac- 
turing and  selling  auto  jacks,  pressure 
tanks,  iron  structures,  etc.  James  L. 
McMann,  George  H.  Dickson,  L.  R. 
Dickson,  Margaret  J.  Dickson,  Caroline 
E.  McMann. 

The  Toledo  Speed  Wrench  &  Tool 
Company,  Toledo,  $75,000;  manufactur- 
ing wrenches,  tools,  etc.  Jno.  W.  Raab, 
C.  D.  Wilson,  Jack  S.  O'Connell,  M.  M. 
O'Connell,  Charles  J.  Alwood. 

The  Universal  Rubber  Company, 
Toungstowh,  $10,000;  dealing  in  auto 
tires  and  accessories,  repairing  same. 
R.  P.  Bremer,  W.  F.  Fowler,  R.  T. 
Hixon,  J.  P.  Boring,  Ella  M.  Fowler. 

The  Safety  Service  &  Engineering 
Company,  Cleveland,  $10,000;  conduct- 
ing a  general  safety  and  efficiency  en- 
gineering business,  etc.  Oscar  Mac- 
Nab,  E.  M.  Abramson,  W.  R.  Engle- 
hart,  E.  C.  Konrad,  Robb  O.  Bartholo- 
mew. 

The  Trumbull  Table  Company,  War- 
ren, $10,000;  dealing  in  all  kinds  of 
furniture,  etc.  Washington  Hyde,  Paul 
L.  King,  Geo.  Bunting,  Wm.  J.  Hyde,  J. 
L.  Cross. 

The  Perfection  Automatic  Machine 
Company,  Cleveland,  $10,000.  Alonzo 
M.  Snyder,  Paul  P.  Tirohn,  Harry  M. 
Long,  Harry  W.  Warfell,  N.  I.  Toung; 
dealing  in  and  manufacturing  machin- 
ery. 


597 


598 


Department  Reports 


The  Home  Oil  Company,  Washington 
C.  H.,  $10,000;  producing  and  dispos- 
ing of  oil,  petroleum,  refining  same, 
etc.  Vincent  H.  Beckman,  Leo  J.  Aus- 
ting,  Thos.  H.  Morrow,  Gus,  Romer, 
EMith  Romer. 

Western  Novelty  Manufacturing 
Company,  Cleveland,  $10,000.  M.  L.  Ab- 
rams,  H.  M.  Magid,  H.  H.  Cowan,  C.  J. 
Robison,  W.  T.  Bell. 

The  Alley  Products  Company,  $10,- 
000,  Cincinnati;  manufacturing  and 
dealing  in  alloys  and  castings.  B.  E. 
Moore,  A.  L.  Quill,  Gteo.  W.  Piatt,  D. 
McLaren,  A.  R.  Bramble. 

The  Mather  Realty  Company,  Cleve- 
land, $10,000.  Wm.  L.  Hood,  Bertha  B. 
Hood,  Ruby  Morgan,  Rufus  S.  Justice, 
Cora  M.  Jackson. 

The  F.  A.  Maxwell  Machine  Company, 
Cleveland,  $2^,000;  manufacturing  and 
dealing  in  Machines,  tools,  etc.  F.  A. 
Maxwell,  L.  R.  Landfear,  G.  Haughe,  R. 
Miller,  Ralph  Maxwell. 

The  North  Dayton  Realty  Company, 
Dayton,  $9000.  Leon  E.  Smith,  An- 
thony Grusenmeyer,  James  Guilbert, 
Joseph  B.  Zehnder,  Philip  Nock,  Harry 
G.  Helmig. 

The  Merchants  Publishing  Company, 
Cleveland,  $1000;  Julius  Bloomberg, 
Eugene  E.  Wolf,  A.  M.  Gordon,  M.  G. 
Sloss,  Helen  Shibley. 

The  Butterfleld  Oil  Company,  Scio, 
$25,000.  James  F.  Cuirns,  W.  V.  Baird, 
H.  D.  Starkey,  W.  J.  Cook,  Fermor  E. 
Baird. 

The  A.  B.  Wilson  Company,  Cleve- 
land, $10,000;  dealing  in  electrical 
goods,  supplies,  etc.  A.  B.  Wilson,  N. 
S.  Wilson,  M.  C.  Haugh,  C.  D.  Sim- 
mons, C.  B.  Bayly. 

The  Montreal  Transit  Company,  Men- 
tor. $215,000;  dealing  in  all  kinds  of 
sailing  vessels,  etc.  W.  C.  Richardson, 
L.  B.  Miller,  D.  Z.  Norton,  E.  W.  Ogle- 
bay,  A.  C.  Bitchofsky. 

Servo  Chemical  Company,  Cincinnati, 
$10,000.  G.  H.  Roever,  Geo.  L.  Ehrns- 
berger,  H.  E.  Longley,  Reuben  J. 
Woods,  J.  F.  Nonamaker. 

Castile  Transit  Company,  Mentor, 
$200,000;  dealing  in  sailing  vessels, 
water  craft,  etc.  W.  C.  Richardson,  L. 
B.  Miller,  D.  Z.  Norton,  E.  W.  Oglebay, 
A.  C.  Bitchofsky. 

Bradley  Transportation  Company, 
Mentor,  Special  Dis.,  $10,000;  dealing 
In  steamships,  etc.  Edward  E.  New- 
man, R.  A.  Malm,  R.  T.  Sawyer,  C.  M. 
Cummings,  E.  F.  Moore. 

Fort  Henry  Transit  Company,  Men- 


tor, $160,000;  dealing  in  water  craft, 
etc.  W.  C.  Richardson,  L.  B.  Miller.  D. 
Z.  Norton,  E.  W.  Oglebay  ,  A.  C.  Bitch- 
ofsky 

Carmi  Oil  Company,  Columbus,  $25- 
000.  E.  F.  Clagett,  H.  T.  Ashton,  C.  H. 
Keller,  P.  G.  Miller,  C.  H.  Jay. 

Keystone  Liquor  Company,  Bridge- 
port, $10,000.  Clarence  Martin,  John 
Gillooly,  Edwin  B.  Steinfeld,  James  W. 
Sloan,  Chris  Benzler. 

The  Lithuanian!  Liberty  Society,  Ak- 
ron; promoting  social  intercourse,  en- 
courage education,  assistance  in  time 
of  sickness,  etc.  Mathew  Klimovloz. 
Joseph  Janowlch,  Martin  B&lvich,  Ann- 
Una  Jonavich.  Anufry  P.  Davidenas. 

Increases. 

Citizens  Bank  &  Savings  Company, 
Pleasant  Ridge;  $25,000  to  $50,000. 

Banner  Machine  Company,  Columbi- 
ana; $10,000  to  $20,000. 

D.  L.  Auld  Company,  Columbus; 
$75,000  to  $200,000. 

The  Willys-Overland  Company,  To- 
ledo; $25,000,000  to  $75,000,000. 

The  Central  Savings  &  Loan  Com- 
pany, Cleveland;  $500,000  to  $8740. 
000. 

Diamond  Stamping  Works,  Cleve- 
land;   $35,000  to  $500,000. 

The  Ironwood  Manufacturing  Com- 
pany, Belief  on  taine,  $50,000;  manufac- 
turing and  dealing  in  agricultural  im- 
plements, etc.  J.  S.  Kauffman,  Prank 
L.  Adams.  C.  E.  Kagay,  C.  M.  Baum- 
gardner.  J.  S.  Kagay. 

The  Norka  Rubber  Company,  Akron, 
$20,000.  John  J.  Dildine,  W.  C.  Wash- 
bum,  H.  W.  Heckman,  C.  E.  Foutts, 
Wm.  Dildine. 

The  Green  Camp  Grain  Company, 
Green  Camp,  $6000;  dealing  at  whole- 
sale and  retail  in  grains,  flour,  etc.. 
wagons,  buggies,  etc.  Ralph  C.  Peet, 
Curtis  M.  Ross,  D.  E.  Kirts.  H.  H.  Gill, 
R.  E.  Gill. 

The  Stratemeyer  Lumber  Company, 
Cincinnati,  $15,000.    O.  P.  Stratemeyer, 
Clyde  B.  MacDonald,  H.  K.  Dickerson, 
'Wm.  H.  Nelson,  M.  Regenbogen. 

The  Royal  Liquor  Company,  Steu- 
benville,  $10,000  Angelo  Cincone, 
Michael  Costanzo,  Joe  Donrora,  Antoni 
De  Mareo,  Frank  Orris. 

The  Hughes  &  Ryder  Company,  Ox- 
ford, $4500;  dealing  in  hotel  china,  sil- 
verware, linens,  etc.,  and  all  kinds  of 
ihotel  and  restaurant  supplies;  also 
the  manufacture  of  napkins,  table 
cloths,  etc.  J.  S.  Hughes,  .Charles 
Woodrow,  Hannah  Thompson,  Louis 
M.  Woodrow,  M.  M.  Hughes. 
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The  Eksonomy  Mutual  Casualty  Com- 
pany, Dayton;  conducting  life,  sick- 
ness and  accident  Insurance  business, 
etc.  W.  J.  Blakeney,  S.  T.  Hunter,  J. 
H.  Schierloh,  E.  H.  Ingle,  Wellmon  B. 
Turner. 

The  Coate-McCoy  Motor  Company, 
Cleveland,  $50,000.  Merrick  D.  Coate, 
John  W.  McCoy,  Hattle  M.  Coate, 
Chloe  McCoy,  Charles  Ammermann. 

The  Bear  Run  Oil  &  Gas  Company, 
New  Lexington,  $32,000.  S.  G.  Smith, 
J.  F.  Selby,  M.  D.  King,  George  T.  Mc- 
Clellan,  J.  W.  Bucknor. 

The  AJax  Gas  &  Oil  Company,  Clere- 
land.  $50,000;  Alonzo  M.  Snyder,  Fred 
U  Hall,  W.  S.  Hall,  G.  M.  Rellly,  Hora- 
tio Ford. 

The  American  Mechanical  Toy  Com- 
pany Dayton,  $150,000.  F.  A.  Wagner, 
Francis  W.  Green,  R.  R.  Ballenger,  W. 
P.  Anderson. 

The  Toungstown  &  Suburban  Rail- 
way Company,  Toungstown,  $10,000. 
John  T.  Harrington,  James  P.  Wilson, 
J.  W.  Blackburn,  Fred  J.  Heim,  Clyde 
W.  Osborne. 

The  Peerless  Amusement  Company, 
Cincinnati,  $10,000;  carrying  on  the 
business  of  theatrical  proprietors,  etc. 
Ben  U  Heidingfleld,  J.  Albert  Gold- 
man, A.  B.  Chisohn,  Sigmund  Rhein- 
Strom,  E.  J.  Babbitt. 

The  Play  House,  Cleveland,  $500; 
producing  plays  and  giving  expression 
to  art.  Raymond  O'Nell,  Allen  T. 
Bums.  Charles  S.  Brooks,  J.  M.  Tel- 
leen,  Allen  T.  Bums. 

The  Tiffany  Company,  Dayton,  $10,- 
000;  dealing  at  wholesale  and  retail 
in  merchandise,  etc.  Arthur  W.  Carr, 
Laura  K.  Tiffany,  Elizabeth  Woods, 
Harry  L.  Munger,  Eugene  Kennedy. 

The  Giant  Starter  Company,  Cleve- 
land, $5000;  dealing  in  auto  parts,  etc. 
Julian  M.  Andrus,  Louis  Englander,  M. 
Taraba,  Carl  Dautel,  E.  B.  Finley. 

The  Cole-Cleveland  Company,  Cleve- 
land. $30,000;  dealing  in  automobiles, 
motors,  etc.  A.  V.  Cannon,  O.  O.  Vroo- 
man.  C.  E.  Mellen,  H.  O.  Mlerke,  G.  E. 
Bradbury 

The  Best  Products  Company,  Cleve- 
land, $15,000;  dealing  In  paints,  enam- 
els, etc.  E.  P.  Schlosser,  M.  L.  Har- 
rington, W.  C.  Kelley,  Alfred  A. 
Benesch,  E.  H.  Rooke. 

The  Acme  Sheet  Metal  &  Manufac- 
turing Company,  Cleveland,  $10,000; 
Ew  P.  Schlosser,  M.  L.  Harrington,  W. 
C.  Kelley,  E.  H.  Rooke,  Joseph  Her- 
shey. 

The  Anchor     Manufacturing    Com- 


pany, Dayton;  manufacturing  and  deal- 
ing in  metal,  leather,  rubber,  etc.  Carl 
Brough,  J.  E.  Wells,  L.  C.  Stoltz,  R.  G. 
Landis,  B.  Glenn  Brough,  $10,000. 

The  Yocom  Brothers  Company, 
Oberlin,  $34,000;  general  mercantile 
business,  etc.  E.  K.  Yocom,  C.  P.  Yo- 
com, J..D.  Yocom,  C.  H.  Yocom,  Ernest 
G.  Yocom. 

The  Matthews  Company,  Port  Clin- 
ton, $820,000;  building  and  dealing  in 
boats,  etc,  engines,  machinery,  etc.  S. 
J.  Matthews,  Willard  Reld,  M.  C.  Cos- 
gray,  F.  H.  DeWltt,  Geo.  A.  True. 

The  American  Rubber  &  Tire  Com« 
pany,  $500,000,  Akron.  Louis  B.  Man- 
ger, Geo.  W.  Kratsch,  Fred  H.  Snyder, 
Frank  H.  Snyder  and  L  M.  Taggert. 

The  M.  J.  King  Company,  $20,000, 
Cincinnati;  dealing  in  liquors  at  whole- 
sale. Charles  E.  King,  Albert  G.  King, 
Henry  W.  Brandhordt,  Thomas  H.  Kel- 
ley and  C.  J.  Splain. 

The  Exchange  Brokerage  Company, 
$10,000,  Dayton;  dealing  in  real  estate, 
etc.  Paul  M.  Banker,  Clara  J.  Gerdes, 
Chester  H.  Braselton,  Herman  F.  Ger- 
des, Margaret  M.  Banker. 

The  Capital  City  Home  Builders' 
Company,  $10,000,  Columbus.  John 
Lechner,  William  H.  Sweet,  Geo.  A. 
Knorr,  L.  A.  Loop  and  D.  H.  Thomas. 

The  Engineering  &  Development 
Company,  $5000,  Cleveland;  dealing  in 
machinery,  real  estate,  etc.  M.  Saun- 
ders, M.  Duchai,  N.  L.  Corrigan,  M.  E. 
Corrigan  and  Z.  T.  Doran.* 

The  C.  H.  Spriggs  Company,  $10,000, 
Cleveland;  dealing  in  real  estate.  C. 
H.  Spriggs,  D.  S.  Dennington,  W.  H. 
Downer,  Edw.  G.  Spriggs  and  Jesse 
Stephens. 

The  Cleveland  Lathe  &  Machinery 
Company,  $25,000,  Cleveland.  Paul  G. 
Mohler,  Milton  P.  Matthews,  John 
Swalnson,  James  J.  Brady  and  Louis  A. 
Odam. 

The  Brooklyn  Park  View  Realty 
Company,  $50,000,  Cleveland;  dealing 
in  real  estate.  H.  Schmitt,  A.  F.  Humel. 
Joseph  Kronenberger,  Adolf  SchoU 
and  C.  G.  Prasse. 

The  Crane  Chocolate  Company,  $10,- 
000,  Cleveland;  dealing  in  candies  and 
confectionary.  Mark  A.  Copeland,  G. 
A.  Mowery,  F.  B.  Evarts,  O.  E.  Schulz 
and  C.  Verbsky. 

The  M.  R.  Slocum  Piano  Company, 
$10,000,  Cleveland.  O.  L.  Mlllman,  Ma- 
rion C.  Benson,  M.  Mabel  Prentice,  H. 
Federman  and  W.  W.  Myers. 

The  Continental  Rubber  Company, 
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1500,000,  Sandusky.  G.  William  Doerz- 
bach.  J.  J.  Dauch,  Joseph  T.  Sloat,  Sid- 
ney Frohman,  L.  J.  Weadock,  Charles 
K  Sprague. 

The    Ck)urtland    Company,    $10,000, 
Cincimiati;  dealing  in  real  estate  and 
building  material.    Morris  James  Dale 
R.  T.  Dickerson,  David  L.  Gosling,  C 
B.  Stubert,  William  Shepard. 

The  Enzor-Hoel  Company,  |25,000 
Columbus;  dealing  in  gas  and  elec 
trie  supplies.  Freeman  Kelly  Enzor 
Robert  E.  Hutchison,  Cary  C.  Hoel 
Silas  Marion  Douglas,  and  E.  M.  At 
ton. 

The  Goucher  Mine  Company,  $10, 
000,  Rayland.  Mark  A.  Copeland,  F 
B.  Evarts,  James  F.  Walsh,  O.  B 
Schulz  and  C.  Verbsky. 

The  Enquire  Cigar  Company,  $10, 
000.  Fostoria.  Jacob  Schnitzler, 
Charles  W.  KosS,  Frank  A,  Terger 
Charles  F.  Bangert  and  Charles  W 
Oblender. 

The  Associated  Rubber  Company 
$150,000,  Cleveland.  Frank  J.  Denk 
lee.  Charles  H.  Olds,  Albert  D.  Wis- 
mer,  Ralph  W.  Jeremiah  and  Law 
rence  J.  Johnson. 

The  Structural  Erection  Company 
$3000,  Wilmington.  M.  J.  Spinks,  B 
J.  Rose,  S.  G.  Smith,  R.  J.  Malrs  and 
F.  M.  Clevenger. 

Increases. 

The  Providen»t  Building  &  Loan  As- 
sociation, Cleveland;  $500,000  to 
$1,000,000. 

The  Vaile-Kimes  Company,  Dayton  ;r 
$100,000  to  $150,000. 

The  Flexstone  Construction  Com- 
pany, Columbus;  $10,000  to  $25,000. 

The  Penton  Publishing  Company, 
Cleveland;  $400,000  to  $800,000. 

The  Victor  Vacuum  Cleaner  Com- 
pany, Cleveland;  $50,000  to  $75,000. 

The  Claycraft  Mining  &  Brick  Com- 


pany, Columbus;  $X50,000  to  $200,000. 

The  Cleveland  Realty  &  Mortgage 
•Company,  Cleveland;  $100,000  to  $200,- 
000. 

The  Sharp  Spark  Plug  Company, 
Cleveland;  $20,000  to  $50,000. 

The  National  Mortgage  Company, 
Cleveland;  $200,000  to  $2,000,000. 

The  Ohio  Pottery  Company,  Zanes- 
ville;  $25,000  to  $75,000. 

The  Franklin  Construction  &  Supply 
Company;  $40,000  to  $65,000. 

The  Maseillon  Sign  Company;  $100,- 
000  to  $250,000. 

The  Ohio  Gas.  Light  &  Coke  Com- 
pany, Toledo;   $250,000  to  ^500,000. 

The  United  Garment  Company,  Lou- 
isville; $10,000  to  $25,000. 

The  Doylestown  Aluminum  Ware 
Company,  Doylestown;  $25,000  to  $50.- 
000. 

The  Hewitt  Avenue  Loan  &  Building 
Association,  $1,000,000  to  $2,000,000. 

The  Dennison  Clay  Company.  $10,- 
000  to  $100,000. 

The  Amherst  Lumber  Company. 
$30,000  to  $40,000. 

The  Tropical  Paint  &  Oil  Company, 
Cleveland;  $500,000  t6  $600,000. 

The  Werner  G.  Smith  Company; 
Cleveland;  $20,000  to  $50,000. 

Decreases. 

D.  L.  Auld  Company,  Columbus; 
$150,000  to  $75,000. 

The  Kingsbury  Company,  Xenia; 
$20,000  to  $15,000. 

Sandusky,  Mansfield  &  Newark  Rail- 
road Company;  $2,500,000  to  $50,000. 

The  Lang  Harover  Company,  Man- 
chester; $10,000  to  $5000. 

The  Manila  Trading  &  Supply  Com- 
pany,Cleveland;  $500,000  to  $8740. 

Ebert  Brewing  Company,  Ironton; 
$75,000  to  $7500. 

The  Delaware  Water  Power  &  Real- 
ty Company;  $20,000  to  $10,000. 
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No.  426 — ^The  Akron  Sand  and  Gravel  Ck>miiany,  Complainant, 
Versus  The  Baltimore  and  Ohio  Railroad  Comiiany,  Erie  Rail- 
road Company  and  Pamsylvania  Company,  Defendants.  Or- 
dered That  Defendants  Modify  Its  Rates. 


(Dated  January  7,  1916.) 

This  matter  came  on  for  hearing  upon  the  complaint  of  The 
Akron  Sand  and  Gravel  Company  against  The  Baltimore  and  Ohio 
Railroad  Company,  Erie  Railroad  Company  and  Pennsylvania  Com- 
pany alleging  that  the  rates  charged,  demanded  and  collected  by 
said  defendants  for  the  transportation  of  sand  and  gravel,  in  car- 
loads, from  its  plant  at  Akron,  Ohio,  to  certain  designated  points 
and  places  in  said  state  of  Ohio  are  excessive,  unreasonable  and  in 
violation  of  law,  the  answers  of  said  defendants  and  the  evidence, 
and  was  argued  by  counsel. 

The  commission  finds  that  the  said  rates  charged,  demanded 
and  collected  by  said  defendants,  The  Baltimore  and  Ohio  Rail- 
road Company,  Erie  Railroad  Company  and  Pennsylvania  Com- 
pany for  the  transportation  of  sand  and  gravel,  in  carloads,  from 
Akron  to  said  points  within  the  state  of  Ohio  named  in  said  com- 
plaint are  excessive  and  unreasonable  except  the  said  rates  of  said 
defendants  from  Akron  to  the  following  points,  namely:  Cleve- 
land, Ravenna,  Canton  and  Botzum,  which  rates  the  commission 
does  not  find  to  be  unreasonable,  and  the  commission  further  finds 
that  the  following  rates,  to-wit :  Alliance,  42  cents  per  ton ;  Canal 
Dover,  48  cents  per  ton ;  Youngstown,  48  cents  per  ton ;  Ashland, 
48  cents  peir  ton ;  Mineral  City,  42  cents  per  ton ;  Medina,  37  cents 
per  ton,  and  Wadsworth,  37  cents  per  ton,  for  the  transportation 
of  sand  and  gravel,  in  carloads,  from  Akron,  based  upon  a  minimum 
carload  weight  of  50,000  pounds  unless  the  marked  capacity  of  the 
car  is  less,  in  which  event  the  minimum  carload  weight  wiU  be  the 
marked  capacity  of  car,  but  in  no  case  less  than  40,000  pounds, 
to  be  reasonable  and  just  rates  for  that  service.    It  is,  therefore. 

Ordered,  That  defendants,  said  The  Baltimore  and  Ohio  Rail- 
road Company,  Erie  Railroad  Company  and  Pennsylvania  Com- 
pany, and  each  of  them,  cease  and  desist  from  charging,  demand- 
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ing  and  receiving  the  following  rates  for  transporting  sand  and 
gravel,  in  carloads,  from  Akron,  Ohio,  to  the  following  points  with- 
in the  state  of  Ohio,  namely:  Alliance,  53  cents  per  ton;  Canal 
Dover,  58  cents  per  ton;  Youngstown,  53  cents  per  ton;  Ashland, 
53  cents  per  ton ;  Mineral  City,  53  cents  per  ton ;  Medina,  47  cents 
per  ton,  and  Wadsworth,  42  cents  per  ton,  which  rates  the  com- 
mission has  found  to  be  excessive  and  unreasonable.    It  is  further 

Ordered,  That,  based  upon  a  minimum  carload  weight  of  50,- 
000  pounds  unless  the  marked  capacity  of  the  car  is  less,  in  which 
event  the  minimum  carload  weight  will  be  the  marked  capacity  of 
car,  but  in  no  case  less  than  40,000  pounds,  and  in  open  car  equip- 
ment, the  following  rates,  to-wit :  Alliance,  42  cents  per  ton ;  Canal 
Dover,  48  cents  per  ton ;  Youngstown,  48  cents  per  ton ;  Ashland,  48 
cents  per  ton ;  Mineral  City,  42  cents  per  ton ;  Medina,  37  cents  per 
ton ;  and  Wadsworth,  37  cents  per  ton,  which  rates  the  commission 
finds  to  be  just  and  reasonable  to  be  charged  for  transporting  sand 
and  gravel,  in  carloads,  from  Akron,  Ohio,  to  said  points,  be  sub- 
stituted for  said  rates  found  herein  by  the  commission  to  be  un- 
reasonable.   It  is  further 

Ordered,  That  where  box  car  equipment  is  demanded  for  trans- 
porting said  shipments  of  sand  and  gravel,  the  said  rate  for  such 
transportation  shall  not  be  more  than  one  hundred  and  fifteen  (115) 
percentum  of  the  rates  hereinbefore  named.    It  is  further 

Ordered,  That  on  or  before  the  fifteenth  day  of  February,  1916, 
the  defendants,  said  The  Baltimore  and  Ohio  Railroad  Company, 
Erie  Railroad  Company  and  Pennsylvania  Company,  and  each  of 
them  file  tariffs  in  accordance  herewith. 


OPINION. 

Appearances : 

Messrs.  Frank  J.  Rockwell  and  C.  C.  Benner  on  behalf  of  the 
complainant, 

Messrs.  Karl  E.  Burr  and  L.  E.  Hinkle  on  behalf  of  the 
Pennsylvania  Company, 

Mr.  M.  B.  Pierce  on  behalf  of  the  Erie  Railroad  Co., 
Mr.  F.  F.  Frazier  on  behalf  of  the  Baltimore  and  Ohio  Rail- 
road Company, 

Mr.  John  T.  Johnston,  Ass't  General  Freight  Agent  P.  C.  C. 
&  St.  L.  Ry.  Co. 

Waltermire,  Commissioner: 

The  complainant  is  a  corporation  engaged  in  the  production  and 
sale  of  screened  and  washed  sand  and  gravel,  its  plant  being  located 
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at  Akron,  Ohio,  along  the  Baltimore  and  Ohio  Railroad  Company 
and  the  Erie  Railroad  Company's  tracks  in  said  city. 

The  complainant  filed  its  complaint  before  this  commission  on 
the  twenty-ninth  day  of  January,  1915,  and  alleged  as  the  ground 
for  its  complaint: 

(First)  "That  the  defendants  discriminate  on  rates  against 
washed  gravel  and  sand  in  favor  of  ashes,  slag  and  crushed  lime- 
stone." 

(Second)  "That  each  of  the  defendants  publishes  rates  on 
gravel  and  sand  from  lake  points  an  allowance,  when  loading  serv- 
ices are  performed  by  shipper,  of  eight  cents  per  two  thousand 
pounds,  which  gives  the  lake  sand  and  gravel  competitors  an  ad- 
vantage of  eight  cents  on  freight  rate  over  other  producers.*' 

(Third)  "That  the  rate  is  excessive  and  unreasonable  on  sand 
and  gravel  in  carload  lots  from  Akron,  Ohio,  to  the  following  points 
or  places:"  Alliance,  Ohio;  Cleveland,  Ohio;  Canal  Dover,  Ohio; 
Youngstown,  Ohio;  Ravenna,  Ohio;  Ashland,  Ohio;  Mineral  City, 
Ohio ;  Canton,  Ohio ;  Botzum,  Ohio ;  Medina,  Ohio ;  and  Wadsworth, 
Ohio ;  and  prays  for  an  order  requiring  said  defendants  "to  change 
their  said  rates  so  as  not  to  discriminate  against  sand  and  gravel 
in  favor  of  ashes,  slag  and  crushed  limestone,  and  that  the  rates 
on  sand  and  gravel  be  reduced  to  a  fair  and  reasonable  rate." 

After  the  filing  of  the  complaint,  and  before  the  same  c^me  on 
to  be  heard,  the  defendant  carriers  filed  new  tariffs  advancing  the 
slag  rates,  and  when  this  matter  came  on  to  be  heard,  the  attorney 
for  complainant  announced  to  the  commission  that  such  advances 
'"have  practically  removed  our  cause  of  complaint  against  the  slag 
rates  except  in  one  or  two  instances.  ♦  ♦  *  in  view  of  this,  we 
are  now  prepared  to  show  that  this  discrimination  still  exists 
against  the  basis  carried  on  sand  and  gravel  in  favor  of  crushed 
stone,  and  that  the  revenue  received  by  the  carriers  for  transport- 
ing sand  and  gravel  is  excessive  as  compared  with  the  revenue  re- 
ceived on  other  traflSc." 

No  reference  was  made  during  the  hearing  to  the  alleged  dis- 
crimination arising  from  the  loading  allowance  of  eight  cents  at 
lake  points ;  but  this  was  due,  perhaps,  to  the  fact  that  the  carriers 
had  published  a  new  tariff  eliminating  the  loading  charge,  which 
action  on  the  part  of  the  carriers  has  been  approved  by  the  commis- 
sion in  its  finding  in  the  matter  of  "The  DoVille  Sand  and  Gravel 
Company,  et  al.,  vs.  The  Hocking  Valley  Railway  Company,  et  al." 
There  is  left,  therefore,  for  determination  here  only  the  question 
of  the  reasonableness  of  the  rates  charged  by  the  defendants  for 
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transporting  sand  and  gravel  from  Akron,  Ohio,  to  the  points  here- 
inbefore mentioned. 

Numerous  exhibits  were  filed  during  the  investigation  by  the 
resi)ective  parties  to  this  proceeding,  most  of  which  were  of  little 
avail  in  enlightening  the  commission  on  the  point  at  issue,  for  the 
reason  that  they  were  quotations  from  tariffs  showing  rates  car- 
ried by  defendants  and  other  railroads  between  points  in  various 
parts  of  the  country,  unsupported  by  any  evidence  showing  whether 
or  not  the  movements  were  under  substantially  the  same  circum- 
stances and  conditions,  or  whether  or  not  there  was  any  movement 
at  all  between  the  given  points;  and  without  any  showing  as  to 
whether  or  not  the  rates  quoted  were  for  transportation  over  one 
line  or  more  than  one  line ;  whetheV  they  were  the  usual  and  ordin- 
ary rates  charged  for  like  services  by  said  railroad  companies,  or 
were  the  result  of  comi)etition  between  long  and  short  hauls ;  and 
were  unsupported  by  testimony  showing  any  other  of  the  numerous 
elements  which  enter  into  the  consideration  of  the  reasonableness 
of  freight  rates.  The  exhibits  were  also  directed  to  a  comparison 
with  rates  on  commodities  other  than  crushed  stone  and  which  did 
not  at  all  enter  into  competition,  in  their  use,  with  sand  and  gravel. 

However,  from  all  of  the  testimony  adduced  and-  from  the  ar- 
gument of  counsel,  all  of  which  the  commission  has  carefully  con- 
sidered it  is  of  the  opinion  and  so  finds  that  with  reference  to  the 
specific  rates  challenged  some  of  them  are  excessive  and  unreason- 
able, and  some  of  them  are  not. 

Upon  investigation  the  commission  finds  the  complainant  does 
not  properly  state  the  distances,  by  short  line  haul,  between  Akron 
and  Alliance,  which  should  be  thirty-five  miles  instead  of  fifty-nine 
miles ;  and  between  Akron  and  Canal  Dover,  which  should  be  forty- 
eight  miles  by  the  short  line  instead  of  forty-five  miles ;  and  between 
Akron  and  Mineral  City,  which  should  be  thirty-eight  miles  instead 
of  thirty-two  miles  as  alleged  in  the  complaint ;  and  between  Akron 
and  Medina,  which  should  be  twenty-two  miles  by  the  short  haul 
instead  of  thirty-nine  miles  as  alleged  in  the  complaint;  and  be- 
tween Akron  and  Ashland,  which  should  be  fifty  miles. 

The  commission  is  of  the  opinion  and  so  finds  that  of  the  rates 
complained  of,  the  rate  of  forty-two  cents  per  ton  for  transport- 
ing sand  and  gravel  from  Akron,  Ohio,  to  Cleveland,  Ohio,  a  dis- 
tance, of  thirty-four  miles,  is  not  excessive  or  unreasonable ;  that 
the  rate  of  thirty-seven  cents  per  ton  for  transporting  sand  and 
gravel  from  Akron,  Ohio,  to  Ravenna,  Ohio,  a  distance  of  seventeen 
miles,  is  not  excessive  and  unreasonable;  that  the  rate  of  thirty* 


PuBuc  Utiuties  Commission  605 

seven  cents  per  ton  between  Akron,  Ohio,  and  Canton,  Ohio,  a  dis- 
tance of  twenty-three  miles,  is  not  excessive  or  unreasonable;  that 
the  rate  of  thirty-two  cents  per  ton  between  Akron,  Ohio,  and  Bot- 
zum,  Ohio,  is  not  excessive  or  unreasonable. 

The  commissioh  is  of  the  opinion  and  so  finds  that  the  rate  of 
fifty-three  cents  per  ton  for  transporting  sand  and  gravel  in  open 
car  equipment  from  Akron,  Ohio,  to  Alliance,  Ohio,  a  distance  of 
thirty-five  miles  by  the  short  line,  is  excessive  and  unreasonable, 
and  that  the  just  and  reasonable  rate  for  such  service  is  forty-two 
cents  per  ton. 

The  commission  is  of  the  opinion  and  so  finds  that  the  rate 
of  fifty-eight  cents  per  ton  for  transporting  sand  and  gravel  in 
open  car  equipment  between  Akron,  Ohio,  and  Canal  Dover,  Ohio,  a 
distance  of  forty-eight  miles,  is  excessive  and  unreasonable,  and 
that  the  just  and  reasonable  rate  for  such  service  is  forty-eight 
cents  per  ton ;  that  the  rate  of  fifty-three  cents  per  ton  from  Akron, 
Ohio,  to  Youngstown,  Ohio,  a  distance  of  fifty-four  miles  is  ex- 
cessive and  unreasonable,  and  that  the  just  and  reasonable  rate  for 
such  service  is  forty-eight  cents  per  ton ;  that  the  rate  of  fifty-three 
cents  per  ton  from  Akron,  Ohio,  to  Ashland,  Ohio,  a  distance  of 
fifty  miles,  is  excessive  and  unreasonable,  and  that  the  just  and 
reasonable  rate  for^such  service  is  forty-eight  cents  per  ton;  that 
the  rate  of  fifty-three  cents  per  ton  from  Akron,  Ohio,  to  Mineral 
City,  Ohio,  a  distance  of  thirty-eight  miles,  is  excessive  and  unrea- 
sonable, and  that  the  just  and  reasonable  rate  is  forty-two  cents 
per  ton;  that  the  rate  of  forty-seven  cents  per  ton  from  Akron, 
Ohio,  to  Medina,  Ohio,  a  distance  of  twenty-two  miles,  is  excessive 
and  unreasonable,  and  that  the  just  and  reasonable  rate  is  thirty- 
seven  cents  per  ton ;  that  the  rate  of  forty-two  cents  per  ton  from 
Akron,  Ohio,  to  Wadsworth,  Ohio,  a  distance  of  fourteen  miles,  is 
excessive  and  unreasonable,  and  that  the  just  and  reasonable  rate 
is  thirty-seven  cents  per  ton.  All  of  the  aforesaid  rates  are  based 
upon  a  minimum  carload  weight  of  50,000  pounds  unless  the  marked 
capacity  of  the  car  is  less,  in  which  event  the  minimum  carload 
weight  will  be  the  marked  capacity  of  the  car,  but  in  no  case  less 
than  40,000  pounds.  An  order  will  be  entered  by  the  commission 
requiring  said  defendant  carriers  to  cease  and  desist  from  charging 
or  demanding  a  greater  rate  for  transporting  sand  and  gravel  from 
Akron,  Ohio,  to  the  various  points  hereinbefore  mentioned  than  the 
rate  found  by  this  commission  to  be  the  just  and  reasonable  rate  for 
said  service. 

This  commission  having  heretofore,  by  its  finding,  made  of  the 
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twenty-first  day  of  March,  1915,  in  the  matter  of  "The  Summit  Sil- 
ica Company,  a  corporation,  complainant,  vs.  The  Erie  Railroad 
Companly,  et  al.,"  ordered  that  the  shipper  of  sand  and  gravel  shall 
have  the  right  to  demand  and  be  furnished  either  box  car  or  open 
car  equipment  for  the  transportation  of  said  commodity,  and  that 
the  carriers  shall  be  permitted,  in  cases  where  box  car  equipment 
is  demanded  by  the  shipper  for  transporting  sand  and  gravel,  and 
not  otherwise,  to  charge  a  rate  not  greater  than  115  per  centum  of 
the  rate  for  transporting  said  commodity  in  open  car  equipment; 
and  said  action  of  the  commission  in  the  said  'The  Summit  Silica 
Company  case,*'  on  a  rehearing  having  been  reaffirmed,  the  same 
distinction  as  to  equipment  in  which  said  commodity  is  transported 
is  maintained  and  approved  herein ;  and  an  order  will  be  entered  in 
accordance  with  this  finding  of  the  commission. 
Langdon,  Commissioner,  concurs. 

No.  169 — ^The  Summit  Silica  Company,  a  Corporation,  Complainant, 
Versus  Erie  Railroad  Company,  The  Lake  Shore  and  Michigan 
Southern  Railway  Company,  The  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  The  Toledo  and  Ohio  Central 
Railway  Company,  Pennsylvania  Company,  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  The  Baltimore 
and  Ohio  Railroad  Company,  The  Toledo  Owens  Glass  Sand  Com- 
pany, The  Jackson  Sand  Mining  Company,  The  Portage  Silica 
Company,  Central  Silica  Company,  F.  A.  Downerd  Sand  Company, 
Gordon  Sand  Company,  The  Ohio  Sand  Company,  Frohman  Chem- 
ical Company,  The  National  Stone  and  Sand  Company,  The  Hart- 
ford Sand  Company,  The  Millwood  White  Sand  Company,  The 
Burton  Townsend  Company,  The  Owens  Bottle  Machine  Company, 
The  Charles  Boldt  Company,  The  American  Bottle  Company  and 
The  Keams-Gorsuch  Bottle  Company,  Defendants — Commission 
Sustains  Its  Former  Order. 


(Dated  January  16,  1916.) 

The  commission  having  heretofore,  to-wit :  On  the  thirty-first 
day  of  March,  1915,  made  and  entered  its  findings  and  modified  and 
amended  order  herein,  and  The  Toledo  Owens  Glass  Sand  Company, 
The  Jackson  Sand  Mining  Company,  The  Portage  Silica  Company, 
Central  Silica  Company,  F.  A.  Downerd  Sand  Company,  Gordon 
Sand  Company,  The  Ohio  Sand  Company,  Frohman  Chemical  Com- 
pany, The  National  Stone  and  Sand  Company,  The  Hartford  Sand 
Company,  The  Millwood  White  Sand  Company,  The  Burton  Town- 
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send  Ck)mpany,  The  Owens  Bottle  Machine  Company,  The  Charles 
Boldt  Company,  The  American  Bottle  Company  and  The  Keams- 
Gorsuch  Bottle  Company  having,  on  the  fourteenth  day  of  June, 
1915,  filed  their  joint  petition  praying  to  be  permitted  to  intervene 
in  said  cause  and  for  a  rehearing  thereof  and  for  the  suspension  of 
said  modified  and  amended  order  i)ending  such  proceedings,  and  the 
said  joint  petition  of  intervention  having  been  allowed,  said  re- 
hearing was  ordered  and  said  modified  and  amended  order  was,  on 
the  fifteenth  day  of  June,  1915,  suspended  during  the  pendency  of 
such  proceedings  and  the  matter  came  on  to  be  reheard  upon  the 
pleadings  and  the  evidence  and  was  argued  by  counsel. 

The  commission,  being  fully  advised  in  the  premises,  finds  that 
said  modified  and  amended  order  No.  169  of  March  31,  1915,  is  a 
valid  and  legal  order,  and  approves  and  afiirms  the  same.  It  is, 
therefore, 

Ordered,  That  said  order  of  the  fifteenth  day  of  June,  1915, 
suspending  the  effective  date  thereof  be,  and  the  same  hereby  is 
revoked  and  annulled.    It  is  further 

Ordered,  That  said  modified  and  amended  order  No.  169,  as 
made  and  entered  March  31,  1915,  be  fully  complied  with  by  the 
defendants,  the  said  Erie  Railroad  Company,  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  The  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company,  The  Toledo  and  Ohio  Cen- 
tral Railway  Company,  Pennsylvania  Company,  The  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company  and  The  Balti- 
more and  Ohio  Railroad  Company,  and  each  of  them,  on  or  before 
the  fifteenth  day  of  February,  1916,  and  that  tariffs  be  filed  ac- 
cordingly. 

No.  701 — E.  G.  and  N;  Klooz,  Complainants,  Versus  Erie  Railroad 
Company,  Defendant — ^Dismissed. 


It  appearing  from  statements  by  complainants  that  satisfac- 
tion of  this  case  has  been  afforded  by  defendant,  the  same  hereby 
is  dismissed. 


(Dated  January  17,  1916.) 

Complainants  who  operate  a  farm  in  Freedom  township.  Por- 
tage county,  proceeding  under  Sec.  579,  asked  an  award  of  repara- 
tion in  the  sum  of  $5.24,  the  value  of  five  bags  of  potatoes,  shipped 
Nov.  12,  1914,  from  Garrettsville  to  Mrs.  Ida  K.  Dorer,  East  55th 
Street  Station,  Cleveland,  which  were  ruined  by  freezing  while  a 
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shipment  of  12  bushels  of  potatoes,  made  at  the  same  time  to 
George  Klooz,  Lakewood,  was  delivered  in  excellent  condition.  Bills 
of  lading  issued  by  the  defendant  were  mailed  to  consignees,  who 
made  prompt  inquiry  of  agents  at  destination,  as  to  presence  of 
shipments.  Through  error  the  arrival  of  the  Dorer  shipment  was 
not  reported  to  consignee  and  it  was  unclaimed  for  a  few  days,  dur- 
ing which  a  heavy  frost  occurred.  Upon  advice  by  complainant 
that  voucher  for  the  sum  claimed  had  been  received,  the  case  was 
closed  with  the  entry  given. 

No.  622 — ^The  Ohio  Electric  Railway  Company,  Complainant,  Versus 
The  Pittsburgh,  Cincinnati,  Chicago  and  St  Louis  Railway  Com- 
pany, Defendant — ^Prayer  Granted. 


(Dated  January  7,  1916.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  having  its  principal  place  of  business  and  office  at  Cincinnati, 
Hamilton  county,  Ohio,  having  on  the  twenty-ninth  day  of  Septem- 
ber, 1915,  filed  its  application  asking  that  it  be  permitted  to  operate 
its  cars  over  and  across  the  spur  track  hereinafter  specified  without 
first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of  same, 
and  asking  that  the  commission  prescribe  such  duties  upon  the  de- 
fendant for  the  protection  of  the  public  as  might  be  just  and  rea- 
sonable under  the  circumstances,  and  the  commission  having,  upon 
the  filing  of  said  application,  assigned  the  same  for  hearing  on  the 
twenty-eighth  day  of  October,  1915,  and  said  matter,  after  due 
notice  to  all  parties,  having  been  heard  on  said  day  and  the  further 
consideration  thereof  continued  from  day  to  day,  the  same  came  on 
this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibit,  and 
being  fully  advised  in  the  premises,  it  is,  therefore. 

Ordered, 

1.     That  the  application  of  the  complainant  for  relief  be 

granted  relative  to  said  crossing,  marked  "Exhibit  A"  on  the  blue 

print  attached  to  said  application,  said  crossing  being  described  in 

said  application  as  follows : 

"Situated  on  South  Fifth  street  near  the  Long  and  All- 
statter  Company  Foundry  Yard,  in  the  city  of  Hamilton,  Ohio ; 
the  exact  location  of  such  crossing  being  more  fully  shown  on 
the  blue  print  plat  thereto  attached,  marked  'Exhibit  A.' 


f  >> 


2.    That  the  complainant,  The  Ohio  Electric  Railway  Com- 
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pany  be,  and  it  hereby  is  permitted  to  cross  the  foregoing  crossing 
without  first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of 
same,  but  said  The  Ohio  Electric  Railway  Company  is  ordered  to 
reduce  the  speed  of  its  cars  before  crossing  said  spur  track  and  dur- 
ing such  crossing  to  not  more  than  ten  (10)  miles  per  hour. 

The  defendant,  The  Pittsburg,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Cpmpany,  or  its  successors  or  assigns,  is  ordered  to 
require  its  employes,  when  using  said  switch  track,  to  cause  its 
cars  to  stop  and  an  employe  to  go  ahead  of  same  and  flag  said 
crossing. 

The  foregoing  order  shall  become  effective  on  and  after  Janu- 
ary 15, 1916,  and  prior  to  such  date  the  complainant.  The  Ohio  Elec- 
tric Railway  Company,  shall,  at  its  own  expense,  install  and  there- 
after maintain  at  said  crossing  a  legible  sign  containing  the  follow- 
ing inscription : 

"Electric  cars  not  required  to  stop  or  flag,  but  must  not  exceed 
ten  miles  per  hour  over  crossing.  Steam  railroad  crews  shall  stop 
and  flag.'' 

611 — ^The  Ohio  Electric  Railway  Company,  Ccmiplainaiit,  Versus 
The  Toledo  and  Ohio  Central  Railway  Company,  Defendant — 
Prayer  Granted* 


(Dated  January  24,  1916.) 

The  Ohio  Electric  Railway  Company,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio,  having  its  principal  place  of  business  and  office  at  Cincinnati, 
Hamilton  county,  Ohio,  having,  on  the  thirteenth  day  of  September, 
1915,  filed  its  application  asking  that  it  be  permitted  to  operate  its 
cars  over  and  across  the  spur  track  hereinafter  specified  without 
first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of  same,  and 
asking  that  the  commission  prescribe  such  duties  upon  the  de- 
fendant for  the  protection  of  the  public  as  might  be  just  and  rea- 
sonable under  the  circumstances,  and  the  commission  having,  upon 
the  filing  of  said  application,  assigned  the  same  f  oi"  hearing  on  the 
twenty-eighth  day  of  October,  1915,  and  due  notice  of  the  time  and 
idace  of  said  hearing  having  been  given,  and  having  been  heard  on 
said  day  and  the  further  consideration  thereof  continued  from  day 
to  day,  said  matter  came  on  this  day  for  final  consideration. 

After  considering  the  pleadings  and  examining  the  exhibits, 
and  being  fully  advised  in  the  premises,  it  is 

Ordered, 
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(1)  That  the  application  for  relief  relative  to  said  crossing, 

marked  "Exhibit  A"  on  the  blue  print  attached  to  said  application 

be  grBiited,  said  crossing  being  described  in  said  application  as 

follows : 

'^Situate  at  or  near  Doney's  Crossing  on  the  National  road 
in  Truro  township,  Franklin  county,  Ohio ;  the  exact  location  of 
such  crossing  being  more  fully  shown  on  the  blue  print  plat 
thereto  attached,  marked  'Exhibit  A.*  ** 

(2)  That  the  complainant.  The  Ohio  Electric  Railway  (Com- 
pany be,  and  it  hereby  is  permitted  to  cross  the  foregoing  crossing 
without  first  causing  its  cars  to  stop  or  an  employe  to  go  ahead  of 
same,  but  said  The  Ohio  Electric  Railway  Company  is  ordered  to 
reduce  the  speed  of  its  cars  before  crossing  said  spur  track  and 
during  such  crossing  to  not  more  than  ten  (10)  miles  per  hour. 

The  defendant,  The  Toledo  and  Ohio  Central  Railway  Company, 
or  its  successors  or  assigns,  is  ordered  to  require  its  employees, 
when  using  said  switch  track,  to  cause  its  cars  to  stop  and  an  em- 
ploye to  go  ahead  of  same  and  flag  said  crossing. 

(3)  The  foregoing  order  shall  become  effective  on  and  after 
January  81, 1916,  and  prior  to  such  date  the  coniplainant.  The  Ohio 
Electric  Railway  Company,  shall,  at  its  own  expense,  install  and 
thereafter  maintain,  a  legible  sign  at  said  crossing  containing  the 
following  inscription: 

"Electric  cars  not  required  to  stop  or  flag,  but  must  not  exceed 
ten  miles  per  hour  over  crossing.  Steam  railroad  crews  shall  stop 
and  flag." 

No.  647— In  the  Matter  of  the  Application  of  The  Springfield  Light, 
Heat  and  Power  Company  for  Consent  and  Authority  to  Issue 
$181,000.00  General  and  Refunding  Mortgage  Twenty  Year, 
Five  Per  Cent  Gold  Bonds  and  $100,000.00  of  Preferred  Capital 
Stock.    Prayer  Granted. 


(Dated  Januarv  26,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application,  filed  October  twenty-eighth, 
1915,  of  The  Springfield  Light,  Heat  and  Power  Company,  a  cor- 
poration duly  organized  under  the  laws  of  the  state  of  Ohio,  asking 
for  the  consent  and  authority  of  the  commission  to  the  issue  of  its 
general  and  refunding  mortgage,  twenty  year,  five  per  cent.  gM 
bonds  of  the  principal  sum  of  one  hundred  and  eighty-one  thousand 
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dollars  and  its  six  per  cent,  preferred  capital  stock  of  the  total  par 
value  of  one  hundred  thousand  dollars,  the  proceeds  thereof  to  be 
used  to  reimburse  its  income  for  moneys  expended  therefrom, 
amountinfir  to  $220,116.14,  in  the  period  January  first,  1913,  to 
September  thirtieth,  1915,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  applicant's  plants  and  systems,  and  for 
the  amount  paid  into  its  sinlcing  fund  pursuant  to  the  provisions 
of  its  first  mortgage,  under  which  thirty-one  thousand  dollars, 
principal  sum,  of  its  first  mortgage  bonds  have  been  acquired  and 
are  now  held  by  the  trustee  thereof,  stamped  in  such  manner  as 
to  render  them  no  longer  negotiable,  and  it  appearing  that  the  pro- 
ceeds of  said  bonds  and  capital  stock  are  to  be  used  for  the  reim- 
bursement of  apphcant's  treasury  for  moneys  actually  expended 
from  income,  within  the  period  January  first,  1913,  to  September 
thirtieth,  1915,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  and  for  the  reorganization  or  readjust- 
ment of  a  part  of  its  bonded  indebtedness,  the  commission  is  satis- 
fied that  the  issue  of  said  bonds  and  capital  stock  is  reasonably  re- 
quired for  the  proper  purposes  of  said  corporation.    It  is,  therefore. 

Ordered,  That  said  The  Springfield  Light,  Heat  and  Power 
Company  be,  and  it  hereby  is  authorized  to  issue  its  general  and 
refunding  mortgage,  twenty  year,  five  per  cent,  bonds  of  the  prin- 
cipal sum  of  one  hundred  and  eighty-one  thousand  dollars 
($181,000.00)  and  its  six  per  cent,  preferred  capital  stock  of  the 
total  par  vaJue  of  one  hundred  thousand  dollars  ($100,000.00), 
and  that  said  bonds  and  capital  stock  be  sold  for  the  highest  prices 
obtainable  but  for  not  less  than  eighty  (80)  percentum  of  the 
par  value  of  said  bonds  and  the  par  value  of  said  capital  stock, 
respectively.    It  is  further 

Ordered,  That  the  proceeds  from  the  sale  of  $150,000.00,  prin- 
cipal sum  of  said  bonds  and  the  proceeds  from  the  sale  of  said 
capital  stock  be  used  for  the  reimbursement  of  applicant's  treasury 
for  the  sum  of  $220,000.00  expended  from  income  for  the  con- 
struction of  additions,  extensions  and  improvements  to  its  plants 
and  facilities  during  the  period  January  first,  1913,  to  September 
thirtieth,  1915,  such  expenditures  amounting  to  the  total  sum  of 
$220,116.14,  being  fully  set  out  in  a  detailed  statement,  marked 
Exhibit  "A"  attached  to  the  application  herein,  which  said  Ex-^ 
hibit  "A"  hereby  is  made  a  part  of  this  order  by  reference.  It 
is  further 

Ordered,  That  the  proceeds  from  the  sale  of  $31,000.00  prin- 
cipal sum  of  said  bonds  be  used  for  the  reimbursement  of  appli- 
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cant's  treasury  for  the  amount  paid,  from  income,  into  the  sinking 
fund  pursuant  to  the  provisions  of  its  first  mortgage,  under  which 
$31,000.00,  principal  sum  of  its  first  mortgage,  five  per  cent,  bonds 
have  been  acquired  and  are  now  held,  marked  so  as  to  be  no  longer 
negotiable,  by  the  trustee  thereof.    It  is  further 

Ordered,  That  an  amount  be  set  aside  or  applied  annually, 
by  applicant,  from  im^ome,  which,  with  any  earning  thereon,  will 
retire  or  provide  a  sum  sufficient  to  retire  the  discount  on  the 
sale  of  the  bonds  herein  authorized,  by  the  date  of  the  maturity 
of  said  bonds.    It  is  further 

Ordered,  That  applicant  make  verified  report  of  the  issue  and 
disposition  of  said  bonds  and  capital  stock,  the  expenditure  or  the 
proceeds  thereof  and  of  its  compliance  with  the  amortization  pro- 
vision of  this  order. 

CALENDAR. 
February  7 — 

1:30  p.  m.     Joint  application  of  Dresden  Electric  Light  Company  and 
Dresden  Electric  Light  and  Water  Works  Company  to  buy  and  sell  property. 

Application  of  Dresden  Electric  Light  Company  to  issue  $5000  stock. 

February  8 — 

10:00  a.  m.    Appeal  Miami  Valley  Gas  &  Fuel  Company  from  Troy  main 
extension  ordinance. 

February  11 — 

9:00  a.  m.     Application  Farmers  Mutual  Telephone  Company  of  Card- 
ington  for  certificate  of  necessity. 


ATTORNEY  GENERAL 


''Compensation"  as  Used  in  Workmen's  Compensation  Act,  is  the 
Award  Whicli  is  Paid  to  Injured  Employes,  While  ''Benefits"  as 
Used  in  Said  Act,  Means  the  Award  Which  is  Payable  to  the  De- 
pendents of  a  Killed  Ehnploye — ^The  Industrial  Commission  of 
Ohio  Cannot  Commute  Periodical  Payments  of  "Compensation" 
in  Case  of  a  Permanent  Total  Disability,  to  a  Lump  Sum  Award. 


No.  1199 — (Opinion  Dated  January  24,  1916.) 

The  Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  I  am  in  receipt  of  your  communication  under  date 
of  November  9,  requesting  my  opinion  as  follows : 

"The  industrial  commission  respectfully  requests  that  you 
render  it  an  opinion  as  to  whether  or  not  the  commission  has 
the  right  to  commute  into  a  lump  sum  the  award  made  in  a  case 
of  permanent  total  disability. 

"By  way  of  explanation,  I  might  state  that  in  cases  of 
permanent  total  disability,  where  the  amount  of  compensation 
would  continue  during  the  life  of  the  claimant,  the  commission 
is  often  requested  by  said  claimant  to  make  a  lump  sum  award 
in  an  amount  which  the  claimant  specifies  for  a  particular  pur- 
pose. 

"The  question  upon  which  the  commission  is  asking  an 
opinion  is  as  to  its  right  under  the  law  to  make  a  lump  sum 
award  in  such  cases  of  permanent  total  disability." 

Your  question  is  as  to  the  right,  under  the  Workmen's  Compen- 
sation Law  of  Ohio,  of  the  industrial  commission  to  make  a  lump- 
sum award  in  cases  of  permanent  total  disability. 

Section  40  of  the  Workmen's  Compensation  Law,  or  Section 
1465-87  of  the  General  Code  (103  0.  L.,  72),  provides  as  follows: 

"The  board,  under  special  circumstances,  and  when  the 

same  is  deemed  advisable,  may  commute  periodical  benefits  to 

one  or  more  lump  sum  payments." 

Your  question,  without  doubt,  arises  out  of  Section  34  of  the 
Workmen's  Compensation  Act,  or  Section  1465-81"  of  the  General 
Code,  (103  O.  L.,  72)  and  the  construction  that  shall  be  placed  upon 
the  language  of  that  section,  to-wit :  wherein  it  says  that  in  cases 
of  permanent  total  disability  the  award  shall  be  66  2-3  per  cent,  of 
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the  average  weekly  wage,  and  shall  continue  until  the  death  of  such 
person  so  disabled,  etc. 

The  specific  authority  given  in  Section  40  of  the  Workmen's 
Compensation  Act,  or  Section  1465-87  of  the  General  Code,  supra, 
is  to  commute  periodical  benefits  to  one  or  more  lump  sums.  It 
would  seem  that  there  is  a  distinction  to  be  made  between  the  mean- 
ing of  the  words  "compensation"  and  "benefits"  as  used  in  this 
statute. 

Section  32  of  the  act,  (1465-79  G.  C.)  provides  that  in  cases  of 
temporary  disability  the  employe  shall  receive  66  2-8  per  cent,  of 
his  average  weekly  wage  so  long  as  such  disability  is  total,  not  to 
exceed  a  maximum  of  $12.00  per  week  and  not  less  than  a  minimum 
of  $5.00  per  week,  unless  the  employe's  wages  shall  be  less  than 
$5.00  per  week,  in  which  event  he  shall  receive  compensation  equal 
to  his  full  wages,  etc. 

Section  33  of  the  act  (1465-80  G.  C.)  provides  for  an  injury 
resulting  in  partial  disability,  and  further  provides  what  compensa- 
tion shall  be  paid  for  certain  injuries  contained  in  the  schedule  to 
that  section. 

Section  34  of  the  act  (1465-81  G.  C.)  provides  that  in  cases  of 
permanent  total  disability  the  award  shall  be  66  2-3  per  cent,  of  the 
average  weekly  wages,  and  shall  continue  until  the  death  of  such 
person  so  totally  disabled.  Section  34  further  provides  that  if  the 
employe's  average  weekly  wage  is  less  than  $5.00  per  week  at  the 
time  of  the  injury  he  shall  receive  compensation  in  an  amount  equal 
to  his  average  weekly  wages. 

It  is  apparent  from  the  language  used  in  Sections  32,  33  and 
34,  above  referred  to,  that  the  award  is  the  payment  of  compensa- 
tion to  injured  employes. 

Section  35  of  the  act"  (1465-82  G.  C.)  provides  that  in  case  the 
injury  causes  death  within  a  i)eriod  of  two  years  the  benefit  shall 
be  in  an  amount  and  to  the  persons  defined  as  dependents. 

Section  36  of  the  act  (1465-83  G.  C.)  provides  that  the  benefit 
in  case  of  death  shall  be  paid  to  such  one  or  more  of  the  dependents 
of  the  decedent  for  the  benefit  of  all  the  dependents  as  may  be 
determined  by  the  board,  etc.  It  is  further  provided  in  Section  36 
that  the  dependents  or  persons  to  whom  benefits  are  paid  shall  apply 
the  same  to  the  use  of  the  several  beneficiaries  thereof,  etc. 

The  word  *T3enefits"  as  used  in  Sections  85  and  36  of  the  Work- 
men's Compensation  Act  plainly  refers  to  the  award  paid  to  the  de- 
pendents of  a  killed  employe— the  distinction  between  the  words 
"compensation"  and  "benefit"  being  that  compensation  is  the  award 
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which  is  paid  to  injured  employes,  while  benefits  means  the  award 
which  is  payable  to  the  dependents  of  a  killed  employe. 

Section  40  of  the  act  provides  for  the  commutation  of  periodical 
benefits  to  a  lump  sum,  and  the  construction  we  give  to  the  word 
''benefits/'  as  used  in  this  section,  means  an  award  payable,  under 
the  provisions  of  Section  35  of  the  act,  to  the  dependents  of  a  killed 
employe,  and  does  not  refer  to  the  compensation  payable  to  an 
injured  employe.  Benefits  payable  to  the  dependents  of  a  killed 
employe  are  for  a  certain  amount  fixed  by  statute,  while  awards  for 
permanent  total  disability  cannot  be  for  a  fixed  or  certain  aggregate 
amount,  because  the  amount  payable  in  a  permanent  total  disability 
claim  depends  entirely  upon  the  length  of  life  of  the  injured  em- 
ploye, which  is  based  upon  his  average  weekly  wage  at  the  time  of 
the  injury.  Section  34  provides  that  the  award  shall  continue  until 
the  death  of  such  i)erson  so  totally  disabled. 

There  is  no  provision  in  the  statutes  which  provides  what 
mortality  table  shall  be  used  in  calculating  a  lump  sum  payment, 
neither  is  there  a  provision  contained  in  the  statutes  as  to  what 
rate  of  interest  shall  be  charged  against  a  lump  sum  payment.  In 
the  absence  of  any  express  provision  in  the  statutes  authorizing  the 
commutation  of  periodical  payments  to  a  lump  sum  in  permanent 
total  disability  cases  we  are  of  the  opinion  that  the  same  cannot 
legally  be  made. 

Therefore,  answering  your  question  direct,  I  am  of  the  opinion 
that  The  Industrial  Commission  of  Ohio  cannot  commute  periodical 
pasmients  in  case  of  a  permanent  total  disability  to  a  lump  sum 
award  for  the  reasons  above  stated. 


The  Fire  Marshal  Tax  Against  Fire  Insurance  Companies  Due  in 
November,  1915,  Should  be  Computed  Under  the  Provisions  of 
Section  841,  General  Code,  as  Amended  in  106  Ohio  Laws  502. 


No.  1193— (Opinion  Dated  January  4,  1916.) 

Honorable  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir:  Under  date  of  December  28,  1915,  you  certified  to 
me  certain  claims  of  the  state  of  Ohio  for  collection,  among  which 
are  included  a  number  of  claims  against  fire  insurance  companies 
for  the  so-called  fire  marshal  tax.  The  companies  against  which 
this  tax  is  charged  as  delinquent  contest  the  collection  of  the  same 
upon  the  ground  that  the  amount  charged  is  in  excess  of  the  tax 
authorized  by  the  statute. 
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Section  841  of  the  General  Code,  prior  to  its  amendment  by  the 

general  assembly  in  1915,  provides  that : 

"Each  fire  iiisurance  company  doing  business  in  this  state 
shall  pay  to  the  superintendent  of  insurance  in  the  month  of 
November  each  year,  in  addition  to  the  taxes  required  by  law 
to  be  paid  by  it,  one-half  of  one  per  cent,  upon  the  gross  pre- 
mium receipts  of  such  company  on  all  the  business  transacted 
by  it  in  Ohio  during  the  year  next  preceding,  as  shown  by  its 
annual  statement  under  oath  to  the  insurance  department." 

This  Section  (G.  C.  841)  was  amended  by  an  act  passed  May 
5,  1915,  and  filed  in  the  office  of  the  secretary  of  state  on  May  10, 
1915,  (106  0.  L.,  240).  In  the  section  as  there  amended  it  was  pro- 
vided that  this  tax  of  one-half  of  one  per  cent,  should  be  computed 
upon  the  gross  amount  of  premiums  received  by  such  companies 
from  policies  covering  risks  within  this  state  during  the  preceding 
calendar  year  "after  deducting  return  premiums  and  consideration:^ 
received  for  re-insurance,  as  shown  by  the  last  preceding  annual 
statement,  verified  under  oath  as  required  under  the  provisions  of 
Section  9590  of  the  General  Code." 

This  amendment  went  into  effect  on  August  8,  1915. 

This  section  was  again  amended  by  an  act  of  the  general  as- 
sembly on  May  27,  1915,  filed  in  the  office  of  the  secretary  of  state 
on  June  3,  1915,  and  which  became  effective  on  September  1,  1915. 
This  last  amendment  effected  no  change  in  the  basis  or  method  of 
computing  the  tax.  In  both  amending  acts  referred  to  Section  841 
of  the  General  Code  was  specifically  repealed. 

The  charges  certified  to  me  for  collection  were  computed  under 
the  provisions  of  said  Section  841  before  its  amendment  by  the 
general  assembly  of  1915,  and  were  based  upon  the  gross  premium 
receipts  of  said  companies  for  the  preceding  year  without  making 
any  deductions  for  returned  premiums  and  considerations  received 
for  re-insurance,  which  deductions  are  required  under  the  provi- 
sions of  both  amending  acts.  The  resulting  question  is,  therefore, 
whether  the  tax  should  have  been  computed  under  the  provisions  of 
Section  841  of  the  General  Code  before  its  amendment  or  under  the 
provisions  of  said  section  after  amendment. 

The  section  both  before  and  after  its  amendment  provided  that 
the  tax  "shall  be  paid  in  the  month  of  November  of  each  year."  I 
find  no  provision  of  law  which  makes  this  tax  a  lien  or  a  charge  as 
of  an  earlier  date,  and  the  reference  to  the  report  of  the  preceding 
year  is  for  the  sole  purpose  of  establishing  a  basis  of  computation 
whereby  the  amount  to  be  paid  may  be  ascertained. 
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If  Section  841  of  the  General  Code  had  been  repealed  without 
amendment  by  the  act  of  May  5,  1915,  or  by  the  subsequent  act  of 
May  27,  1915,  no  authority  or  method  of  procedure  would  have  ex- 
isted in  November  of  1915  under  which  to  require  payment  of  such 
tax.  I  am,  therefore,  of  the  opinion  that  the  authority  to  compute, 
charge  and  collect  the  fire' marshal  tax  for  the  year  1915  must  be 
found  in  Section  841  of  the  General  Code  as  amended  and  in  force 
on  the  first  day  of  November,  1915  (106  0.  L.,  502). 

A  brief  history  of  the  fire  marshal  tax  may  be  of  interest  in 
this  connection.  TTie  original  act  was  passed  April  16, 1900,  (94  O. 
L.  388)  and  provided  for  a  tax  to  be  paid  in  November  of  each  year 
of  one-half  of  one  per  cent,  upon  the  gross  premium  receipts  of  such 
companies  from  the  business  transacted  by  them  for  the  year  next 
preceding  as  shown  by  their  annual  statements,  etc.  Although  the 
section  was  amended  in  95  0.  L.,  474,  and  in  97  0.  L.,  418,  no  change 
was  made  in  respect  to  the  method  of  computing  the  tax.  From 
April  29,  1902,  to  May  8,  1914,  the  fire  marshal  tax  was  computed 
upon  the  balance  of  the  gross  receipts  of  such  companies  after  de- 
ducting return  premiums  and  considerations  received  for  re-insur- 
ance. The  history  of  the  law  and  the  reasons  for  this  interpreta- 
tion are  set  forth  in  detail  in  an  opinion  of  my  predecessor,  Honor- 
able Timothy  S.  Hogan,  to  Honorable  Price  Russell,  superintendent 
of  insurance,  under  date  of  September  10,  1914,  to  be  found  in  Vol. 
IT,  of  the  annual  report  of  the  attorney  general  for  the  year  1914, 
at  page  1516,  in  which  he  held  that: 

"the  term  'gross  premium  receipts'  as  used  in  Section  841  of 
the  General  Code,  providing  for  the  so-called  fire  marshal  tax, 
includes  all  premiums  received  by  an  insurance  company  on 
the  business  transacted  in  Ohio  and  no  deductions  whatever 
can  be  made  therefrom." 

Under  this  opinion  the  tax  charged  in  November,  1914,  was 
computed  upon  the  gross  premium  receipts  of  said  company  as 
shown  by  its  report  for  the  next  preceding  year  without  any  de- 
ductions. To  this  method  of  computation  many  of  the  insurance 
companies  objected.  The  matter  was  taken  up  by  the  attorneys  for 
the  objecting  insurance  companies  with  Mr.  Russell  as  superintend- 
ent of  insurance  and  with  this  department,  and  an  understanding 
was  finally  reached  that  all  the  companies  should  pay  the  tax  as 
charged  against  them  in  November,  1914,  without  further  contro- 
versy, and  that  an  amendment  to  the  law  should  be  secured,  author- 
izing a  deduction  of  returned  premiums  and  the  amounts  paid  for 
re-insurance  from  the  amount  of  the  gross  premium  receipts  upon 
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which  such  tax  should  thereafter  be  computed.  This  amendment 
was  passed  by  the  legislature  (106  0.  L.,  240  and  502),  and  I  be- 
lieve that  it  was  generally  understood  by  the  legislature  and  the 
insurance  companies  that  the  language  used  in  the  sections  as 
amended  amounted  practically  to  a  legislative  interpretation  of  the 
provisions  of  said  old  Section  841  of  the  General  Code,  although  the 
act  was  drawn  and  adopted  simply  as  an  amendment. 

In  view  of  my  construction  of  the  original  act  and  the  effect 
of  the  amendment  made  by  the  legislature  of  1916  as  above  indi- 
cated, the  understanding  existing  between  the  state  departments 
and  the  insurance  companies  in  pursuance  of  which  the  amendment 
to  the  act  was  secured,  is  immaterial,  and  I  call  attention  to  this 
understanding  only  for  the  purpose  of  showing  that  the  legislative 
intent  is  not  violated  by  my  conclusion. 

I  therefore  advise  you  that  the  fire  marshal  tax  due  in  No- 
vember of  1915  should  have  been  computed  under  the  provisions  of 
Section  841  of  the  General  Code,  as  amended,  (106  0.  L.,  502)  and 
that  the  amounts  certified  for  coUection  are  in  excess  of  the  proper 
charge  and  should  be  reduced  to  meet  the  requirements  of  said  sec- 
tion as  amended. 

Members  of  General  Assembly  Entitled  to  Mileage — Salaries  of 
Clerks  of  Senate  and  House  of  Representatives— Purchase  and 
Payment  for  Stationery — ^Pa3rment  for  Pictures  of  Lieutenant 
Governor  and  Members  of  Senate— Members  of  General  Assembly 
Interested  in  Contracts  Let  by  State— Payment  of  Tdegraph  and 
Tdephone  Bills  of  Members  of  General  Assembly — ^Auditor  ot 
State  May  Install  System  of  Accounting  in  Offices  of  Clerks  of 
Senate  and  House  of  Representatives. 


Syllabus,  Opinion  No.  1182 — (Dated  January  18,  1916.) 

1.  In  the  absence  of  fraud  or  gross  neglect  of  duty  the  presi- 
dent of  the  senate  or  speaker  of  the  house  of  representatives  would 
not  be  personally  liable  for  a  mistake  in  the  certification  of  the 
number  of  days'  attendance  of  members  of  such  houses,  as  provided 
in  Section  54  of  the  General  Code.  ' 

2.  The  mileage  provided  for  in  Section  50  G.  C.  is  a  part  of  the 
fixed  compensation  of  members  of  the  General  Assembly  and  the 
members  are  entitled  to  same  each  week,  whether  they  actually 
travel  to  and  from  their  homes  or  not.  Pajrment  of  such  mileage  is 
not  a  violation  of  Section  31  of  Article  II  of  the  Constitution  of 
Ohio. 
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3.  The  vouchers  for  salaries  of  the  clerks  of  the  house  of 
representatives  or  the  senate  after  adjournment  in  "making  in- 
dexes to  the  recorded  and  printed  journals  and  reading  proof  sheets 
of  the  printed  journals"  should  be  approved  by  the  commissioners 
of  public  printing. 

4.  The  salaries  of  the  clerks  of  the  senate  and  house  of  rep- 
resentatives are  limited  to  five  dollars  per  day  by  Section  51  of 
the  General  Code  and  it  would  not  be  competent  for  one  branch 
of  the  General  Assembly  to  authorize,  by  resolution  or  in  any  oth- 
er manner,  the  payment  of  more  than  such  stipulated  compensation 
to  said  officers. 

5.  The  salaries  of  the  clerks  of  the  senate  and  house  of  rep- 
resentatives for  the  time  employed  after  the  adjournment  of  the 
General  Assembly  in  making  indexes  to  the  recorded  and  printed 
journals  and  reading  the  proof  sheets  of  the  printed  joumsds  may 
be  changed  and  such  clerks  may  be  retained  for  other  services,  pro- 
vided the  General  Assembly  has  made  an  appropriation  therefor, 
the  expenditure  of  which  for  such  purposes  has  been  duly  author- 
ized by  resolution  of  the  branch  of  the  General  Assembly  to  which 
the  appropriation  is  made. 

6.  Purchases  of  stationery,  books,  blank  books  and  articles  of 

the  same  general  character  for  the  use  of  the  General  Assembly 
must,  in  the  absence  of  joint  resolution,  be  purchased  by  the  sec- 
retary of  state,  as  provided  in  Sections  171  and  172  of  the  General 
Code.  Purchases  of  articles  for  the  use  of  the  General  Assembly 
or  either  branch  thereof  which  do  not  come  within  the  foregoing 
class,  may  be  purchased  by  anyone  duly  authorized  so  to  do. 

7.  Vouchers  drawn  against  the  funds  appropriated  to  the 
house  of  representatives,  except  those  for  attendance  and  mileage, 
should  be  approved  by  the  clerk  of  the  house  of  representatives, 
pursuant  to  House  Resolution  No.  8,  passed  January  4, 1915.  Vouch- 
ers drawn  against  the  funds  appropriated  to  the  senate  should  be 
approved  by  the  president  of  the  senate. 

8.  Vouchers  drawn  pursuant  to  a  resolution  of  the  senate  for 
the  painting  of  a  picture  of  the  lieutenant  governor  and  the  taking 
of  a  picture  of  the  members  of  the  senate  is  sufficient  to  warrant 
such  payments,  providing  funds  have  been  appropriated  by  the 
General  Assembly  for  said  purposes. 

9.  Neither  Section  15  G.  C,  as  amended  106  O.  L.,  306,  nor 
as  it  stood  immediately  prior  to  such  amendments,  nor  Section  19 
of  Article  II  of  the  constitution,  generally  speaking  prohibit  a  mem- 
ber of  the  General  Assembly  from  being  interested  in  contracts 
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let  by  the  state,  either  with  or  without  competitive  bids.    This  rule, 
however,  is  subject  to  modification  by  specific  facts. 

10.  Whether  a  member  of  the  General  Assembly  comes  within 
the  provisions  of  Section  12910  and  12911  of  the  General  Ck)de  de- 
pends entirely  upon  the  facts  in  each  particular  case.  Generally 
speaking,  Section  12910  would  not  apply  to  a  member  of  the  Gen- 
eral Assembly  but  it  is  possible  that  a  state  of  facts  might  arise 
which  would  come  within  the  provisions  of  said  sections. 

11.  Members  of  the  General  Assembly  are  not  entitled  to  be 
furnished  with  telephone,  telegraph  and  other  means  of  communi- 
cation for  private  purposes  but  an  appropriation  by  the  General 
Assembly  to  furnish  telephone,  telegraph  and  other  services  of  like 
character  to  members  of  the  General  Assembly  necessary  to  the 
proper  discharge  of  their  duties  would  not  constitute  an  allowance 
such  as  is  prohibited  by  Section  31  of  Article  II  of  the  constitution. 

12.  The  furnishing  of  postage  by  the  state  to  carry  out  the 
provisions  of  Section  768  G.  C.  is  not  a  violation  of  Section  31  of 
Article  II  of  the  constitution  of  Ohio. 

13.  Under  Section  274,  et  seq.,  of  the  General  Code,  the  audi- 
tor of  state,  as  chief  inspector  and  supervisor  of  public  offices,  can 
prescribe  and  require  in  the  offices  of  the  clerk  of  the  house  of  rep- 
resentatives and  the  clerk  of  the  senate  the  installation  of  a  sys- 
tem of  accounting  and  reporting  for  the  disbursement  of  public 
money  appropriated  to  the  respective  branches  of  the  General  As- 
sembly, so  far  as  said  clerks  may  handle  such  funds  or  vouchers. 
This  authority  of  the  auditor  of  state  does  not  extend  to  records  of 
the  General  Assembly  such  as  journals,  etc.,  the  method  of  keeping 
which  is  provided  for  in  the  constitution  and  the  General  Code. 

Returns  of  Elections,  to  Whom  to  be  Made — How  Names  of  Inde- 
pendent Tickets  and  Candidates  to  be  Printed  on  Ballots — ^As  to 
Special  Election  for  Election  of  First  Officers  in  Newly  Created 
Municipal  Corporation. 


Syllabus,  Opinion  No.  1188— (Dated  January  20,  1916.) 

Returns  for  November  elections  held  in  even  numbered  years, 
for  state,  district  and  county  officers,  except  in  registration  cities, 
are  to  be  transmitted,  one  poll  book  and  tally  sheet  to  deputy  state 
supervisiors  of  election  of  the  county,  and  the  other  poll  book  and 
tally  sheet  to  the  clerk  of  the  township,  or  the  clerk  or  auditor  of 
municipal  corporation  in  which  the  election  precinct  is  located.  In 
registration  cities  one  poll  book  and  tally  sheet  is  to  be  delivered  to 
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the  clerk  of  the  common  pleas  court  of  the  county,  and  the  other 
poll  book  and  tally  sheet  to  the  deputy  state  supervisors  of  elec- 
tions. 

For  elections  held  in  November  of  odd  numbered  years  for 
township  oflBcers  (except  members  of  boards  of  education),  and  jus- 
tices of  the  peace,  except  for  precincts  in  registration  cities,  both 
poll  books  and  tally  sheets  are  to  be  returned  to  the  clerk  of  the 
township.  In  registration  cities  such  returns  are  to  be  made  to  the 
deputy  state  supervisors  of  elections  of  the  county.  Returns  for 
members  of  boards  of  education,  except  in  registration  cities,  are 
to  be  made  to  the  clerk  of  the  board  of  education.  In  registration 
cities  the  returns  for  members  of  board  of  education  and  for  mu- 
nicipal oflBcers  are  to  be  made  to  deputy  state  supervisors  of  elec- 
tions. In  municipalities,  except  in  registration  cities,  the  returns 
for  elections  of  municipal  oflBcers,  except  members  of  board  of  edu- 
cation, are  to  be  made  to  the  clerk  or  auditor  of  the  municipality. 

Where  a  ticket  or  list  of  candidates,  not  containing  the  names 
of  more  candidates  for  any  one  office  than  may  be  elected,  is  nomi- 
nated by  petition  or  certificate  and  there  is  designated  a  proper 
name  or  title  for  such  ticket  or  list  of  candidates,  such  ticket  must 
be  printed  in  a  separate  column  on  the  ballot  to  the  right  of  all 
party  tickets  under  the  name  so  designated  with  a  circular  space 
above  such  name  similar  to  that  above  party  tickets. 

Names  of  all  independent  candidates  nominated  by  separate  pe- 
tition should  be  placed  in  a  list  to  the  right  of  party  tickets  and 
tickets  nominated  by  petition,  without  any  name  or  title  and  with- 
out any  circular  space  over  same  and  the  names  of  such  independent 
candidates  for  the  several  offices  shall  be  placed  under  the  title  of 
such  office  in  alphabetical  order. 

In  a  special  election  under  Section  3536,  General  Code,  for  first 
oflScers  in  a  newly  created  municipal  corporation  having  a  population 
of  less  than  2000,  nominations  must  be  made  by  petition,  and  tick- 
ets cannot  be  nominated  by  one  petition.  The  returns  of  such  elec- 
tion are  to  be  made  to  the  clerk  of  the  township  in  which  the  mu- 
nicipality is  located. 


SUPREME  COURT 


The  State,  ex  rel.  Munding,  Admr.,  vs.  The  Industrial  Commis- 
sion of  Ohio,  92  0.  S.  Rep. 

Workmen's  Compensation — Injury  Results  in  Death — Section  1465- 
82  General  Code  (103  O.  L^  86)— Award  Vests  in  Depmdent, 
When — ^Personal  Representative  Entitled  to  Balance,  When* 


An  award  of  compensation  from  the  state  insurance  fund*  under  Section  35 
of  the  workmen's  compensation  act  (103  O.  L.,  72),  to  a  wholly  depend- 
ent person  Tests  in  the  department,  when  the  award  is  made;  so  that, 
in  case  of  the  death  of  such  dependent,  his  or  her  personal  representa- 
tive is  entitled  to  the  balance,  if  any,  remaining  unpaid. 

(No.  14911— Decided  July  2,  1915.) 

In  mandamus. 

The  facts  are  stated  in  opinion. 

Messrs.  McGhee,  Davis  &  Boulger  and  Mr.  Walter  L.  Connors, 
for  relator. 

Mr,  Edward  C.  Turner,  attorney  general;  Mr.  Freeman  T. 
Eagleson  and  Mr.  John  G.  Price,  for  respondent. 

Nichols,  C.  J.  The  petition  in  this  case  and  demurrer  thereto 
present  the  question  whether  an  award  of  compensation  from  the 
state  insurance  fund,  under  Section  35  of  the  workmen's  compen- 
sation act  (103  O.  L.,  72),  to  a  wholly  dependent  person  vests  in 
the  dependent  when  the  award  is  made,  so  that,  in  case  of  the  death 
of  such  dependent,  his  or  her  personal  representative  is  entitled  to 
the  balance,  if  any,  remaining  unpaid. 

The  original  Ohio  workmen's  compensation  act  was  passed  May 
31,  1911  (102  0.  L.,  524).  Its  purpose,  well  expressed  in  its  title, 
was:  "To  create  a  state  insurance  fund  for  the  benefit  of  injured, 
and  the  dependents  of  killed  employes,  and  to  provide  for  the  ad- 
ministration of  such  fund  by  a  state  liability  board  of  awards." 

This  act  was  optional  or  elective  in  principle.  On  February  6, 
1912,  its  constitutionality  was  upheld  by  this  court  in  the  case  of 
State,  ex  rel.,  vs.  Creamer,  85  Ohio  St.,  349.  On  September  3,  1912, 
a  constitutional  amendment  was  adopted  by  the  people  of  Ohio 
(Section  35,  Article  II)  authorizing  the  passage  of  laws  providing 
for  a  state  fund  to  be  created  by  compulsory  contribution  thereto  by 
employers  and  administered  by  the  state. 

Pursuant  to  this  authority  the  legislature  passed  the  present 

622 


Supreme  Court  623 

act  (103  O.  L.,  72).  This  act  is  in  effect  an  amendment  to  the  act 
of  1911,  the  principal  changes  being  that  it  is  compulsory  as  to  all 
employers  employing  five  of  more  workmen,  and  optional  as  to  those 
employing  less. 

Section  35  of  the  act,  so  far  as  the  question  before  the  court  in 
this  case  is  concerned,  may  be  said  to  be  identical  with  Section  28 
of  the  old  law. 

The  present  act  was  the  result  of  much  thought  and  careful 
consideration  of  the  operation  of  workmen's  compensation  laws  of 
other  states  and  foreign  countries  and  of  the  administration  of  the 
plan  in  Ohio  under  the  original  law.  It  made  the  compensation  plan 
more  workable  and  efficient  and  provided  fully  for  the  administra- 
tion of  the  act  in  all  its  features  by  the  state  liability  board  of 
awards,  and  may  be  said  to  be  a  model  of  legislative  expression  in 
clarity  and  comprehension. 

For  convenience  the  board  in  charge  of  the  administration  of 
the  fund  will  be  referred  to  in  this  opinion  as  the  board  of  awards 
rather  than  as  the  industrial  commission  of  Ohio,  for  the  commis- 
sion, in  matters  pertaining  to  its  administration  of  the  workmen's 
compensation  fund,  acts  as  the  state  liability  board  of  awards. 

Section  14  of  the  act  defines  the  terms  "employe,"  "workman'^ 
and  "operative"  as  used  in  the  act. 

Section  21  provides  in  part:  "Every  employe  mentioned  in 
subdivision  one  of  Section  fourteen  hereof,  who  is  injured,  and  the 
dependents  of  such  as  are  killed  in  the  course  of  employment.*  * 
provided  the  same  was  not  purposely  self-inflicted,  *  *  *  shall 
be  entitled  to  receive  ♦  *  *  from  the  state  insurance  fund, 
such  compensation  for  loss  sustained  on  account  of  such  injury  or 
death,  *  *  *  as  is  provided  by  Sections  thirty-two  to  forty 
inclusive." 

Section  35  provides  for  compensation  in  case  of  death,  and  is 
as  follows : 

"In  case  the  injury  causes  death  within  the  period  of  two 
years,  the  benefits  shall  b^  in  the  amounts  and  to  the  persons  fol- 
lowing : 

"1.  If  there  be  no  dependents,  the  disbursements  from 
the  state  insurance  fund  shall  be  limited  to  the  expenses  pro- 
vided for  in  Section  42  hereof. 

"2.  If  there  are  wholly  dependent  persons  at  the  time  of 
the  death,  the  payment  shall  be  sixty-six  and  two-thirds  per 
cent,  of  the  average  weekly  wages,  and  to  continue  for  the  re- 
mainder of  the  period  between  the  date  of  the  death,  and  six 
years  after  the  date  of  the  injury,  and  not  to  amount  to  more 
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than  a  maximum  of  thirty-seven  hundred  and  fifty  dollars,  nor 
less  than  a  minimum  of  one  thousand  five  hundred  dollars. 

"3.  If  there  are  partly  dependent  persons  at  the  time  of 
the  death,  the  payment  shall  be  sixty-six  and  two-thirds  per 
cent,  of  the  average  weekly  wages,  and  to  continue  for  all  or 
such  portion  of  the  period  of  six  years  after  the  date  of  the 
injury,  as  the  board  in  each  case  may  determine,  and  not  to 
amount  to  more  than  a  maximum  of  thirty-seven  hundred  and 
fifty  dollars. 

"4.  The  following  persons  shall  be  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employe : 

"  (A)  A  wife  upon  a  husband  with  whom  she  lives  at  the 
time  of  his  death. 

"(B)  A  child  or  children  under  the  age  of  sixteen  years 
(or  over  said  age  if  physically  or  mentally  incapacitated  from 
earning)  upon  the  parent  with  whom  he  is  living  at  the  time  of 
the  death  of  such  parent. 

"In  all  other  cases,  question  of  dependency,  in  whole  or  in 
part,  shall  be  determined  in  accordance  with  the  facts  in  each 
particular  case  existing  at  the  time  of  the  injury  resulting  in 
the  death  of  such  employe,  but  no  person  shall  be  considered  as 
dependent  unless  a  member  of  the  family  of  the  deceased  em- 
ploye, or  bears  to  him  the  relation  of  husband  or  widow,  lineal 
descendant,  ancestor  or  brother  or  sister.  The  word  'child' 
as  used  in  this  act,  shall  include  a  posthumous  child,  and  a  child 
legally  adopted  prior  to  the  injury." 

Under  this  section,  in  case  of  an  injury  resulting  in  death,  the 
essential  facts  to  be  determined  by  the  board  of  awards  are:  (1) 
That  the  employe  was  injured  in  the  course  of  his  employment; 
(2)  that  the  injury  was  not  self-inflicted;  (3)  that  it  resulted  in 
death  within  the  period  of  two  years ;  and  (4)  the  question  of  de- 
pendency at  the  time  of  death. 

The  last  question  is  determined  by  the  statute  in  the  case  of  a 
wife  living  with  her  husband  at  the  time  of  his  death,  and  children 
under  the  age  of  sixteen  living  with  the  parent  at  the  time  of 
death  of  such  parent.  Such  persons  must  be  presumed  to  be  wholly 
dependent  for  support  on  the  deceased  employe.  All  other  ques- 
tions of  dependency  must  be  determined  by  the  board  of  awards. 
If  it  be  found  that  there  were  dependents  at  the  time  of  death, 
then  the  board  must  determine  the  average  weekly  wage  of  the  de- 
ceased. If  it  is  found  that  there  were  wholly  dependent  persons  at 
the  time  of  death  (as  in  the  instant  case,  the  award  having  been 
made  to  relatrix's  intestate  as  sole  dependent) ,  then  the  board  can 
make  no  determination  or  finding  as  to  the  amount  of  the  compen- 
sation which  must  be  awarded;  that  is  fixed  by  law  in  a  sum  cer- 
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tain.  See  Section  35,  paragraph  2.  The  payment  shall  be  two-thirds 
of  the  average  weekly  wage,  and  to  continue  for  a  period  of  six 
years,  and  not  to  exceed  $3,750,  nor  is  it  to  be  less  than  $1,500. 
There  are  no  qualifying  words  whatever.  The  board's  duty,  after 
finding  the  existence  of  dependents,  is  but  to  make  a  calculation. 
It  is  entirely  without  discretion  in  the  premises. 

The  statute,  in  fact,  orders  that  in  the  case  of  wholly  depend- 
ent persons  the  payment,  subject  to  the  fixed  maximum  and  mini- 
mum, must  be  a  certain  definite  sum  (two-thirds  of  the  average 
weekly  wage)  multiplied  by  a  certain  definite  figure  (six  times  fifty- 
two  weeks) . 

Thus,  in  the  case  now  before  the  court  the  board  awarded  the 
defendant  $1,872,  to  be  paid  in  bi-weekly  installments  of  $6  a  week, 
and  to  continue  for  a  period  of  six  years  from  the  date  of  the 
death  of  the  employe. 

This  paragraph  of  Section  35  is  practically  conclusive  of  the 
case,  as  it  has  every  element  necessary  to  confer  a  vested  right. 
A  fixed  amount  is  awarded  to  a  definite  person  as  a  matter  of  right, 
with  no  language  suggesting  in  any  way  an  abatement  of  the 
award  on  the  death  of  the  person  to  whom  it  is  made  prior  to  the 
payment  of  the  same  in  full,  and  we  must  hold  that  it  speaks  for 
itself,  unless  some  other  section  or  sections  of  the  act  condition 
or  limit  the  right  to  this  compensation. 

Section  36  is  not  applicable  to  the  instant  case.  It  only  has 
application  where  there  are  plural  dependents,  and  while  it  pro- 
vides for  the  determination  by  the  board  as  to  the  manner  in 
which  the  benefits  or  compensation  may  be  apportioned  among 
the  several  dependents  and  to  which  one  the  payments  shall  be 
made  for  the  benefit  of  all,  it  gives  no  discretion  whatever  to  alter 
the  amount  of  the  award  so  fixed  nor  to  abate  any  part  of  the 
same. 

Sections  39,  40  and  41  of  the  act  provide  as  follows  : 

"Section  39.  The  powers  and  jurisdiction  of  the  board 
over  each  case  shall  be  continuing,  and  it  may  from  time  to 
time  make  such  modification  or  change  with  respect  to  former 
findings  or  orders  with  respect  thereto,  as,  in  its  opinion  may 
be  justified. 

"Section  40.  The  board,  under  special  circumstances,  and 
when  the  same  is  deemed  advisable,  may  continue  periodical 
benefits  to  one  or  more  lump  sum  payments. 

"Section  41.  Compensation  before  payment  shall  be  ex- 
empt from  all  claims  or  creditors  and  from  any  attachment  or 
execution,  and  shall  be  paid  only  to  such  employes  or  their  de- 
pendents." 
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It  is  urged  by  the  attorney  general  that  Section  39  must  be 
construed  as  giving  the  board  continuing  power  and  jurisdiction 
over  the  compensation  when  awarded,  so  that  in  case  of  the  death 
of  dependent  it  can  abate  the  balance  due  under  the  award,  if  any, 
and  revert  the  same  to  the  state  insurance  fund. 

That  such  was  the  intention  of  the  legislature  is  not  apparent 
from  the  section.  We  do  not  think  findings  and  orders  which  may 
be  changed  mean  findings  and  orders  which  are  definitely  fixed  by 
law  and  as  to  which  the  board  of  awards  has  no  discretion. 

If  the  deceased  employe  left  a  widow  who  was  living  with  him 
at  the  time  of  his  death,  the  board  must  find  that  she  was  wholly 
dependent  upon  her  deceased  husband  and  must  make  a  certain 
award  of  compensation  to  her.  The  questions  of  dependency  and 
amount  of  award  in  such  case  are  both  determined  absolutely  by 
the  statute.  The  board  can  only  act  formally  and  must  so  act.  If 
Section  39  gave  power  to  modify,  alter  or  amend  the  finding  as  to 
the  amount  of  the  compensation  or  its  pajnment,  it  would  do  so 
likewise  as  to  the  question  of  dependency.  There  are  many  find- 
ings and  orders  of  the  board  to  which  Section  39  is  plainly  appli- 
cable and  for  which  it  was  no  doubt  intended  —  thus,  in  Section  32, 
in  cases  of  temporary  disability ;  Section  33,  in  cases  of  partial  disa- 
bility; Section  34,  in  cases  of  permanent  total  disability;  Section 
35,  in  the  matter  of  commuting  periodical  payments  to  one  or  more 
lump-sum  payments ;  Section  36,  in  the  matter  of  the  aportionment 
of  compensation,  etc. 

Section  34,  providing  for  compensation  in  case  of  permanent 
total  disability,  presents  a  very  strong,  if  not  conclusive,  indication 
that  the  amount  awarded  under  paragraph  2  of  Section  35  vests  in 
the  dependent,  and  that  Section  39  is  without  application.  Section 
34  provides  in  part  that  in  cases  of  permanent  total  disability  the 
award  shall  be  two-thirds  of  the  average  weekly  wage,  and  shall 
continue  until  the  death  of  such  person  so  totally  disabled. 

In  paragraph  2  of  Section  35  the  words  "until  the  death  of  such 
person"  (dependent)  are  omitted,  and  substituted  therefor,  after 
the  words  "to  continue,"  appears  the  phrase,  "for  the  remainder  of 
the  period  between  the  date  of  the  death,  and  six  years  after  the 
date  of  the  injury." 

As  both  of  these  sections  were  enacted  by  the  same  legislature, 
at  the  same  time,  as  part  of  the  same  act  and  upon  the  same  sub- 
ject, it  must  be  conceded  that  the  legislature  had  before  it  the 
question  of  the  abatement  of  an  award  upon  the  death  of  a  depend- 
ent, and  as  it  provided  for  such  abatement  in  one  instance  and 
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failed  to  do  so  in  another,  its  action  must  be  deemed  intentional 
and  that  Section  39  cannot  be  construed  to  be  equivalent  to  the 
words  "until  the  death  of  such  person,"  or  similar  words,  omitted 
after  the  phrase  "to  continue"  in  paragraph  2  of  Section  31,  or  to 
vest  in  the  board  of  awards  the  power  to  read  in  such  words. 

If  Section  89  could  be  construed  as  giving  the  board  power  to 
abate  an  award  made  under  i)aragraph  2  of  Section  36,  in  case  of 
the  death  of  dependent  prior  to  completion  of  payments,  it  neces- 
sarily follows  that  it  could  be  construed  also  as  giving  the  board 
power  and  jurisdiction  to  determine  dependency  at  any  time  dur- 
ing the  period  covered  by  the  payments,  instead  of  having  its  de- 
termination expressly  limited  by  the  statute,  as  it  is,  to  dependency 
at  time  of  death,  and,  although  the  statute  is  inflexible  as  to 
amount  of  award,  abate  the  award  at  any  time  the  person  to  whom 
the  compensation  was  granted  ceased  to  be  a  dependent.  This  con- 
struction would  be  directly  contrary  to  the  statutory  requirements. 

If  this  construction  were  possible,  the  board,  having  power  to 
abate  compensation,  must  necessarily  keep  a  strict  watch  over 
each  case,  numbering  many  thousands,  so  as  to  discontinue  pay- 
ments as  soon  as  dependency  ceases  to  exist.  Such  construction 
would  render  Section  40  of  very  doubtful,  if  any,  value,  for  in  each 
case  there  would  be  the  possibility  of  the  death  of  the  dependent 
during  the  period  and  the  consequent  reversion  to  the  insurance 
fund  of  all  unpaid  installments,  and  the  board  would  certainly  hesi- 
tate to  commute  periodical  payments  to  a  lump  sum  and  thus  lose 
the  increment  to  the  fund  in  case  of  death  of  dependent.  This 
would  be  a  distinct  backward  stsp  toward  the  old  system  which 
resulted  in  passage  of  the  act.  In  fact,  it  is  difficult  to  conceive 
the  theory  on  which  periodical  pajrments  can  be  commuted  if  the 
right  to  the  entire  award  does  not  vest  when  made  in  the  depend- 
ent. The  word  "commute"  in  this  section  must  mean  that  the 
board  by  commuting  the  payments  pays  the  dependent  something 
less  than  he  otherwise  would  receive.  So,  if  the  construction  con- 
tended for  by  the  state  were  adopted,  it  would  mean  that  the  board, 
when  it  made  a  lump-sum  award,  not  only  gave  dependent  some- 
thing to  which  he  was  not  entitled  and  might  never  be  entitled, 
but  also,  instead  of  commuting  the  award,  actually  increased  it. 
Section  41  exempts  "compensation  before  pajrment"  from  attach- 
ment and  execution.  If  compensation  were  not  vested,  then  there 
could  be  neither  attachment  nor  execution,  and  this  section  would 
be  without  meaning,  unless  we  should  add  after  the  word  "com- 
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pensation"  the  words  "and  each  instalhnent  thereof  after  it  has 
become  due  and  payable." 

Since  Section  35  is  entirely  clear  and  unambiguous  and  is  con- 
sistent with  Sections  39,  40  and  41,  the  court  is  not  authorized  to 
legislate  under  the  guise  of  statutory  construction  and  upon  the 
theory  that  the  legislature  intended,  or  should  have  intended,  that 
the  compensation  awarded  under  paragraph  2  of  Section  35  should 
abate  at  the  death  of  dependent,  thus  changing  the  plain  wording 
of  the  statute. 

The  language  of  this  i)art  of  the  section,  as  we  have  pointed 
out,  is  that  the  payment  shall  be  two-thirds  of  the  weekly  wage  and 
to  continue  for  the  remainder  of  the  period  between  date  of  death 
and  six  years  after  the  injury.  As  stated  by  Donahue,  J.,  in  Sipe, 
Auditor,  vs.  State,  ex  rel.  86  Ohio  St.,  80,  87,  "That  intent  [of  the 
legislature]  must  be  ascertained  first,  if  possible,  from  the  language 
used  and  where  that  language  is  clear  and  unambiguous  courts 
have  no  authority  to  change  it."  Citing  King  vs.  Greenwood  Ceme- 
tery Assn.,  67  Ohio  St.,  244;  Hough  vs.  Dayton  Mfg.  Co.,  o6  Ohio 
St.,  427 ;  Slingluff  vs.  Weaver,  66  Ohio  St.,  621. 

In  the  last  cited  case,  Spear,  J.,  uses  language  applicable  here, 
when  he  says :  "To  endeavor  to  make  this  plainer  would  be  Hke  an 
effort  to  reason  upon  a  sum  in  simple  addition.  *  *  *  The 
province  of  construction  is  to  arrive  at  the  true  sense  of  the  lan- 
guage of  the  act,  not  to  supply  language  to  help  out  a  conjectured 
intent  not  to  be  gathered  from  the  words  used.  *  *  *  The 
words  asked  to  be  incorporated  would  be  the  words  of  the  ex- 
pounders and  not  of  the  lawmakers." 

The  only  construction  that  can  justifiably  be  given  paragraph 
2  of  Section  35,  in  the  case  of  a  sole  dependent,  is  the  plain  mean- 
ing of  the  words  used.  There  is  no  authority  under  any  rule  of 
stautory  construction  to  add  to,  omit  or  change  the  words  used. 
Compensation  is  awarded  in  a  definite  sum,  with  no  conditions  at- 
tached except  that  the  payments  are  to  be  periodical. 

There  seems  to  be  no  decision  of  an  American  court  upon  this 
question  arising  under  workmen's  compensation  statutes,  but  long 
ago  this  court  decided  a  question  which  in  principle  is  quite  similar. 
The  case  of  Dorah's  Admr.  vs.  Dorah's  Exr.,  4  Ohio  St.,  292,  pre- 
sented the  question  whether  the  allowance  made  by  the  appraisers 
to  a  widow  for  her  year's  support  conferred  a  vested  right  of  prop- 
erty in  such  widow,  so  that,  in  case  of  her  death  before  the  expi- 
ration of  the  year  and  before  the  entire  allowance  had  been  paid, 
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her  personal  representative  could  recover  the  balance.    The  court 

held  that  the  entire  amount  vested  when  the  allowance  was  made, 

and  the  balance  remaining  unpaid,  though^  on  accou&t  of  the  death 

of  the  widow,  impossible  of  application  for  which  it  was  intended, 

could  be  recovered.    Ranney,  J.,  in  his  opinion  used  language  and 

reason  applicable  to  the  case  we  are  considering.    He  says,  after 

pointing  out  that  if  the  amount  aUowed  did  not  vest  then,  if  it  had 

been  paid,  part  could  be  recovered  back  by  the  estate  upon  the  death 

of  the  widow  prior  to  the  expiration  of  tiie  year,  or  a  proportionate 

amount  in  case  of  the  death  of  a  child  when  the  allowance  had  been 

made  to  a  widow  and  minor  children : 

.  '*We  can  see  no  reason  to  suppose,  that  it  was  ever  intend- 
ed to  allow  a  recovery  back  of  any  part  of  the  amount,  upon 
the  happening  of  such  a  contingency  [death  of  a  child] ; 
*  *  *  To  allow  such  a  deduction,  either  by  giving  an  action 
to  the  administrator  to  recover  it  back  where  it  has  been  paid, 
or  by  permitting  him  to  withhold  it  where  it  has  not,  is  to  in- 
troduce the  most  perplexing  uncertainty  as  to  the  rights  of  the 
widow  and  the  duties  of  the  administrator,  *  *  *  With 
the  construction  we  adopt,  the  rights  and  duties  of  all  con- 
cerned are  clear,  definite,  and  fixed.  It  gives  to  the  widow  and 
children  a  paramount  claim  upon  enough  of  the  estate  to  sup- 
port them  for  one  year,  over  creditors  and  distributees ;  and 
where  it  has  been  fixed  or  set  apart  by  the  appraisers,  or  by 
the  court  on  review,  effectually  withdraws  it  from  the  balance 
of  the  estate,  and  has  all  the  force  and  effect  of  an  adjudica-^ 
tion  in  their  favor.  It  confers  a  vested  right  of  property,  con- 
clusively disposes  of  so  much  of  the  estate,  and  leaves  no  dis- 
cretion to  the  administrator  as  to  complying  with  it." 

The  right  of  the  dependent  to  whom  an  award  has  been  made 
under  i)aragraph  2  of  Section  36  is  clearer  than  that  of  a  widow 
to  whom  an  allowance  has  been  made  on  her  year's  support.  The 
compensation  is  awarded  to  the  dependent  in  a  fixed  sum  out  of  an 
insurance  fund  provided  whoDy  for  the  purpose  of  paying  such 
compensation.  This  award  effectuaUy  withdraws  the  amount 
awarded  from  the  fund  and  makes  it  exempt  from  execution  and 
attachment.  Any  other  holding  would  introduce  into  the  adminis- 
tration of  the  workmen's  compensation  act  most  perplexing  uncer- 
tainty both  as  to  the  rights  of  dependents  and  the  duties  of  the 
board  of  awards. 

The  precise  question  involved  in  this  case  has  been  before  the 
courts  of  England,  and  it  is  the  holding  there,  not  only  that  an 
award  of  compensation  to  a  dependent  vests  on  allowance,  but  that 
the  right  to  claim  an  award  vests  in  the  d^endent  at  the  time  of 
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death  of  employe,  and  if  dependent  dies  before  presenting  such 
claim  the  personal  representative  of  dependent  may  make  the  claim 
and  recover  upon  it.  While  the  English  acts  are  different  from 
ours  in  many  respects,  an  examination  of  the  cases  to  which  we  now 
refer  and  to  the  statutes  will  show  that  the  same  question  was 
before  the  English  courts  as  is  presented  by  the  instant  case,  and 
that  practically  the  same  reasons  were  advanced  in  opposition  to  the 
theory  which  the  court  adopts,  as  are  now  advanced  by  counsel 
for  the  state. 

In  the  case  of  The  United  Collieries  vs.  Simpson,  Appeal  Cases 
(1909),  383,  the  House  of  Lords  held  that  where  a  workman  has 
been  killed  by  an  accident  arising  out  of  and  in  the  course  of  his 
employment,  and  his  dependent  dies  without  making  a  claim,  the 
dependent's  legal  personal  representative  is  entitled  to  compensa- 
tion under  the  workmen's  compensation  act  of  1906. 

At  page  389,  Lord  Lorebum  says:  "The  eighth  paragraph 
also  contemplates  pajrment  to  a  dependent.  And  though  the  ninth 
[similar  to  Section  39  of  the  Ohio  act  as  to  apportionment  of  l^ene- 
fits]  reserves  a  power  to  vary  the  apportionment,  neither  it  nor 
any  other  paragraph  proceeds  upon  any  other  view  than  that  there 
is  a  definite  right  on  the  part  of  dependents  as  a  class  to  the  money, 
subject  to  a  parental  power  of  the  court  in  dividing  and  applying 
it  for  their  advantage."  The  dissenting  opinion  of  Lord  Dunedin 
is  interesting  because  it  shows  that  the  court  had  before  it  the  ob- 
jection that  payments  to  a  personal  representative  were  not  author- 
ized because  the  law  provides  only  for  payment  to  dependents. 
This  case  expressly  approves  the  case  of  Darlington  vs.  Roscoe  & 
Sons,  1  K.  B.  (1907) ,  219,  where  it  was  held  that  if  a  notice  of  claim 
under  the  workmen's  compensation  act  1897  has  been  given  by  a 
sole  dependent,  who  dies  before  a  request  for  arbitration  is  made 
or  other  proceedings  are  taken,  the  right  to  claim  survives  to  such 
dependent's  legal  personal  representative  and  the  maxim  actio  per- 
sonalis moritur  cum  persona  does  not  apply. 

The  only  case  we  have  been  able  to  find  advancing  a  contrary 
view  is  that  of  In  re  O'Donovan  &  Cameron,  Swan  &  Co.,  2  Ir.  R. 
(1901),  633,  where  it  was  held:  "The  Lole  total  dependent  of  a  work- 
man, who  was  killed  by  an  accident  arising  out  of  his  emplosnnent, 
died  before  she  had  filed  or  served  a  claim  for  compensation  under 

the  workmen's  compensation  act,  1897.  Had  she  had  lived,  and  taken 
the  necessary  steps  to  recover  it,  she  would  have  been  entitled  to 

£150  compensation.    The  personal  representative  of  the  deceased 

workman    subsequently    took    proceedings     *     *     *    to   recover 
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compensation,  to  be  applied  for  the  benefit  of  the  dependent,  and 
in  payment  of  her  debts:  Held,  that  neither  her  personal  repre- 
sentative nor  the  personal  representative  of  the  deceased  workman 
was  entitled  to  recover  the  amount." 

This  case  was  distinctly  disapproved  by  the  House  of  Lords  in 
The  United  Colliers  v.  Simpson,  supra. 

Thus  in  England  the  authority  is  all  in  favor  of  the  view  that 
the  right  to  compensation  vests  in  the  dependent  at  the  time  of  the 
death  of  the  employe  and  is  transmitted  to  his  personal  representa- 
tive even  though  the  dependent  has  died  without  having  made  a 
claim  for  compensation.  And  this  is  a  much  more  doubtful  ques- 
tion than  that  before  us,  where  the  claim  has  been  filed,  compen- 
sation awarded  and  part  pa3rment  made  before  death  of  dependent. 

The  English  cases  emphasize  the  fact  that  a  fixed  sum  is  pro- 
vided by  the  act  and  no  provision  made  for  a  refund  of  any  part 
of  the  award,  and  that  in  the  case  of  a  dependent  dying  before  the 
compensation  was  exhausted  the  absence  of  such  a  provision  shows 
that  when  once  the  compensation  is  fixed  there  is  to  be  no  refund. 

The  question  here,  by  the  application  of  the  most  elementary 
rule  of  statutory  construction,  is  settled  by  the  statute.  It  speaks 
for  itself,  and  there  is  no  ambiguity.  It  is  also  settled  by  all  the 
adjudicated  cases  on  the  subject. 

But  were  it  necessary  to  go  outside  of  the  statute  to  sources 
which  we  may  consider,  the  result  is  even  more  conclusive. 

Let  us  start  at  the  beginning  of  workmen's  compensation  in 
Ohio.  On  May  10,  1910,  the  general  assembly  passed  an  act  (101 
O.  L.,  231)  authorizing  the  governor  to  appoint  a  commission  of 
five  persons,  representative  of  both  employers  and  employes,  to 
investigate  the  subject  of  a  direct-compensation  law  and  to  report 
to  the  next  session  of  the  general  assembly  the  result  of  their  in- 
vestigation, together  with  a  bill  or  bills  providing  for  the  speedy 
remedy  for  employes  for  injuries  received  in  the  course  of  their 
employment.  This  commission,  of  which  Mr.  J.  Harrington  Boyd 
was  chairman,  filed  its  report  with  the  legislature  in  January,  1911. 

This  report  is  a  remarkable  document,  probably  the  most  valu- 
able report  ever  submitted  by  an  investigating  commission  to  the 
general  assembly.  It  goes  into  the  subject  of  workmen's  compen- 
sation from  every  conceivable  angle,  gives  the  result  of  investiga- 
tions with  the  greatest  detail,  together  with  a  complete  statement 
of  the  causes  which  have  brought  about  workmen's  compensation, 
and  a  full  explanation  of  the  laws  of  other  states  and  countries. 
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and  produced  an  array  of  facts  in  regard  to  industrial  accidents 
which  is  appallinfir. 

The  conclusions  of  this  commission  were  admirably  summed 
up  by  Johnson,  J.,  in  his  opinion  in  State,  ex  rel.,  v.  Creamer, 
supra,  at  page  889.  And  the  theory  upon  which  the  compensation 
law  is  based  (which  is  now  generally  accepted)  is  that  each  time 
an  employe  is  killed  or  injured  there  is  an  economic  loss  which 
must  be  made  up  or  compensated  in  some  way,  that  most  accidents 
are  attributable  to  the  inherent  risk  of  employment — ^that  is,  no 
one  is  directly  at  fault — ^that  the  burden  of  this  economic  loss 
should  be  borne  by  the  industry  rather  than  by  society  as  a  whole, 
that  a  fund  should  be  provided  by  the  industry  from  which  a  fixed 
sum  should  be  set  apart  as  every  accident  occurs  to  comp^sate  the 
person  injured,  or  his  dependents,  for  his  or  their  loss. 

The  commission  recommended  that  a  compensation  plan  of 
this  kind  be  adopted  not  as  ''in  any  sense  chari^  but  only  simple 
justice." 

The  commission  filed  with  its  report,  for  the  consideration 
of  the  general  assembly,  two  tentative  acts,  one  suggested  by  a 
majority  of  the  commission  and  the  other  by  a  minority  member. 
Section  8  of  the  majority  bill  provides  for  compensation  in  case 
of  death,  and  is  in  substance  the  same  as  Section  35  of  the  present 
act.  Section  13,  paragraph  b,  provided:  *The  compensation 
awarded  shall  never  be  vested  except  subject  to  such  changes  as 
the  provision  of  this  code  allow.'' 

Section  20  (the  section  on  which  present  Section  39  is  based) 

provided  : 

'The  said  state  board  of  compensation  awards  shall  have 
entire  jurisdiction  of  the  disbursement  of  the  insurance  fund 
provided  for  in  this  cod#,  and  of  determining  the  validity  of 
all  applications  for  compensation  out  of  said  fund,  and  of  fixing 
the  amount  of  the  award  in  each  instance ;  but  so  long  as  the 
award  or  any  part  of  it  remains  unpaid  their  jurisdiction  as 
to  the  amount  of  such  award  and  as  to  the  person  in  any  par- 
ticular class  of  beneficiaries  to  which  the  same  shall  be  payable 
shall  be  continuing  so  that  they  may  have  power  to  make  such 
changes  therein  as  the  circumstances  may  warrant,  and  as 
right  and  justice  may  require." 

This  proposed  section  reads,  it  is  to  be  presumed,  about  as 
the  state  would  have  us  now  read  Section  39. 

In  the  biU  submitted  by  the  minority,  the  following  sections 
appeared :  Section  28,  providing  compensation  in  case  of  death,  is 
practically  similar  to  present  Section  36.    Section  33  provided  that 
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'*The  power  and  jurisdiction  of  the  board  over  each  case  shall 
be  continuing,  and  it  may  from  time  to  time  make  such  modifica- 
tion or  change  with  respect  to  former  findings  or  orders  with  re- 
spect thereto,  as,  in  its  opinion,  may  be  justified." 

Both  bills  were  before  the  legislature,  and  at  the  same  session 
at  which  the  report  was  submitted  the  original  compensation  act 
was  passed,  Sections  28  and  33  of  which  (except  for  the  maximum 
and  minimum  amounts)  are  identical  with  Sections  35  and  39  of 
the  present  act. 

It  is  thus  apparent  that  the  legislature,  having  before  it  the 
proposition  of  limiting  payments  to  the  lifetime  of  dependents 
and  of  granting  power  to  the  board  to  change  awards  so  long  as  any 
part  of  it  remained  unpaid,  by  rejecting  Section  20  of  the  act  pro- 
posed by  the  majority  and  by  accepting  Section  33  of  the  minority 
measure,  clearly  indicated  its  intention  as  to  this  matter,  and  in 
rejecting  Section  13  (paragraph  b  of  the  majority  measure)  it 
refused  to  provide  that  "compensation  awarded  shall  never  be 
vested." 

The  only  fair  inference  to  be  drawn  is  that  the  legislature 
intended  that  compensation,  under  paragraph  2  of  Section  35, 
should  be  vested  in  the  dependent  when  awarded.  Again,  this  law 
was  passed  not  in  a  spirit  of  "charity"  but  only  simple  justice. 
The  fund  it  provides  is  called,  and  is  in  fact,  an  "insurance"  fund, 
from  which  payments  are  to  be  made,  and  is  in  no  sense  a  pension 
fund,  and  never,  so  far  as  we  are  aware,  has  it  been  contended  that 
injured  employes  and  their  dependents  were  not  entitled  to  com- 
pensation as  a  matter  of  right. 

The  right  to  be  compensated  for  an  injury  has  no  element 
of  bounty  or  charity  about  it.  No  part  of  the  fund  (except  such 
part  as  it  pays  for  the  protection  of  its  employes)  is  contributed 
by  the  state. 

As  we  have  before  stated,  the  theory  is  that  when  an  em- 
ploye is  injured  or  killed  in  course  of  his  employment,  a  sum  fixed 
by  law  is  set  off  from  the  fund  to  compensate  him  for  his  injuries, 
or  his  dependents  for  his  death,  to  compensate  for  taking  away 
the  man's  right  to  earn  a  livelihood,  which  but  for  the  accident 
he  would  have  earned.  A  fixed  sum  goes  out  from  the  fund  to 
compensate  for  the  loss  which  has  occurred. 

In  case  of  death  with  no  dependents,  there  is  no  loss  to  any- 
one except  the  employe  other  than  the  expenses  provided  for  by 
the  statute,  which  would  otherwise  fall  on  society.    In  case  of  de- 
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pendents  the  sum  is  likewise  fixed  by  law  and  ordered  paid  to  the 
dependent.  There  is  nothing  to  indicate  that  this  loss  is  to  be 
compensated  in  part  by  the  death  of  dependents  and  the  part  thus 
compensated  to  be  returned  to  the  state.  On  the  contrary,  the 
only  situation  considered  is  that  existing  at  the  date  of  death.  At 
that  time  the  amount  is  fixed,  not  by  the  board  but  by  the  statute ; 
it  is  set  apart  from  the  general  fund,  may  be  paid  in  lump  sums 
and  there  is  no  provision  whatever  for  rebate. 

Thus,  the  payments  being  fixed  in  amount,  ordered  paid  from 
a  certain  fund  and  awarded  to  a  definite  person,  every  element  of 
a  vested  right  is  present  and  no  element  or  suggestion  of  a  pen- 
sion that  is  to  cease  at  the  death  of  the  pensioner. 

The  report  of  the  investigating  committee,  as  well  as  all  of 
our  compensation  laws  and  reports,  shows  that  the  provision  for 
periodical  payments  is  solely  for  the  benefit  of  the  injured  employe 
or  dependents,  for  the  reason  that  experience  teaches  that  in  a  very 
great  many  cases  a  lump  sum,  if  allowed,  is  dissipated,  while 
small  payments,  on  the  other  hand,  are  carefully  husbanded. 

It  may  also  be  noted  that  the  words  "insurance  fund,"  "com- 
pensation," "award"  and  "commutation,"  all  negative  the  idea  of 
a  pension  or  rebate  of  any  kind. 

The  intent  apparent  and  expressed  throughout  the  act  that 
compensation  is  to  be  paid  only  to  dependents,  was  not  for  the 
purpose  of  securing  an  abatement  of  unpaid  compensation  upon 
the  death  of  a  dependent.  The  purpose  is  to  insure  that  compen- 
sation shall  go  intact  to  the  injured  employe  or  his  dependents 
without  any  shrinkage  by  passing  through  or  into  the  hands  of 
assigns,  agents,  attorneys,  friends  or  relatives,  it  being  common 
knowledge  that  if  a  sum  of  money  on  its  journey  from  the  one 
from  whom  to  the  one  to  whom  it  is  due  passes  through  the  hands 
of  others  it  is  inevitable  that  it  suffer  diminution,  sometimes  almost 
to  the  vanishing  point. 

We  hold  that  when  the  award  is  once  made  to  a  sole  depend- 
ent the  right  to  the  compensation  vests,  and  once  vested  there  can 
be  no  condition  attached  except  as  to  the  time  of  payment,  and  it 
is  equally  immaterial  whether  the  dependent  subsequently  dies  or 
becomes  independent. 

As  to  the  argument  that  unless  a  rebate  or  refund  is  allowed 
in  case  of  death  of  dependent  a  great  wrong  is  done  the  injured 
and  dependents  of  killed  employes,  it  is  perhaps  sufficient  to 
say  that  the  assumption  upon  which  this  argument  is  based  is 
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utterly  opposed  to  the  theory  on  which  the  fund  is  established, 
maintained  and  administered.  It  is  so  plain  as  to  be  beyond  all 
argument  that  the  fund  is  provided  to  compensate  in  the  manner 
and  amount  fixed  by  law  for  all  losses  which  it  covers ;  that  it  was 
never  intended  that  the  fund  should  be  enhanced  by  lapses ;  that 
there  is  no  conception  of  profit  in  the  plan,  and  no  one  entitled  to  an 
award  can  have  his  right  affected  at  all,  either  as  to  amount  or  in 
any  other  manner,  by  the  allowance  or  denial  of  the  claim  of  any 
other  person  to  compensation.  A  study  of  the  act  will  show  that  it 
is  the  duty  of  the  board  to  provide  an  adequate  fund  to  pay  all  the 
compensation  provided  by  the  act.  What  amount  will  be  necessary 
is  calculated  by  the  board,  the  theory  being  that  all  losses  will  be 
and  must  be  paid  in  full ;  the  methods  of  establishing  the  fund  and 
the  sources  from  which  the  money  is  to  come  are  specified,  and 
nowhere,  even  by  inference,  is  the  board  authorized  to  speculate 
that  a  greater  or  less  sum  will  be  needed  on  account  of  unpaid  or 
partly  unpaid  awards. 

Both  the  letter  and  spirit  of  the  law  show  that  the  right  to 
compensation  vests  when  the  same  is  awarded  under  paragraph  2 
of  Section  30,  and  the  demurrer  to  the  petition  is  therefore  over- 
ruled. 

As  the  board  in  this  case  awarded  the  dependent  the  sum  of 
$1,872  and  ordered  the  same  paid  in  bi-weekly  installments  at  the 
rate  of  $6  per  week,  to  continue  for  six  years  from  the  date  of  the 
death  of  the  employe,  it  has,  in  making  the  award,  fully  complied 
with  the  law,  and  the  court  is  without  power  to  require  it  to  com- 
mute the  balance  remaining  due  to  one  lump  sum.  That  is  a  mat- 
ter, under  Sections  39  and  40^  wholly  within  the  discretion  of  the 
board,  but  the  petition  shows  that  the  board  has  refused  to  pay 
to  relator  any  part  of  the  award  since  the  death  of  the  dependent 
or  to  continue  the  bi-weekly  payments.  The  writ  therefore  must 
order  the  board  to  pay  to  delator  the  sum  of  the  bi-weekly  pay- 
ments which  have  accrued  since  dependent's  death  and  to  continue 
such  payments  until  the  full  amount  originally  awarded  is  fully 
paid  unless  commutation  is  ordered  by  the  board. 

Demurrer  overruled. 

Writ  awarded. 

Johnson,  Wannamaker  and  Newman,  JJ.,  concur. 
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8YLLABU8. 

No.  14897 — Giovanni  Pagano,  Admr., 
vs.  Nicola  Gerri,  Italian  Gonsular 
Agent  in  and  for  Northern  Ohio.  Error 
to  the  Gourt  of  Appeals  of  Trumbull 
Gounty. 

NIGHOLS,  G.  J. 

1.  Where  a  subject  of  the  Kingdom 
of  Italy  died  intestate  in  this  state, 
leaving  a  widow  and  two  minor  child- 
ren residents  and  subjects  of  the 
Kingdom  of  Italy,  the  Italian  consul  is 
not  entitled  to  the  prior  paramount 
and  exclusive  right  of  administration, 
but  is  eligible  to  such  appointment 
under  the  fourth  subdivision  of  Sec- 
tion 10617,  General  Gode,  subject  to 
the  exercise  of  the  discretion  of  the 
probte  court  of  such  county. 

2.  Article  14  of  the  Treaty  of  1911 
between  the  United  States  of  America 
and  the  Kingdom  of  Sweden  provides: 
"In  the  event  of  any  citizens  of  either 
of  the  two  contracting  parties  dying 
without  will  or  testament,  in  the  ter- 
ritory of  the  other  contracting  party, 
the  consul-eneral,  consul,  vice-consul- 
general,  or  vice-consul  of  the  nation 
to  which  the  deceased  may  belong,  or 
in  his  absence,  the  representative  of 
such  consul-general,  consul,  vice-con- 
sul-general, or  vice-consul,  shall,  so 
far  as  the  laws  of  each  country  'will 
permit  and  pending  the  appointment 
of  an  administrator  and  until  letters 
of  administration  have  been  granted, 
take  charge  of  the  property  left  by 
the  deceased  for  the  benefit  of  his 
lawful  heirs  and  creditors,  and  more- 
over, have  the  right  to  be  appointed 
as  administrator  of  such  estate." 

Article  17  of  the  treaty  between  the 
United  States  and  Italy  provides: 
"The  respective  consuls-general,  con- 
suls, vice-consuls  and  consular  agents, 
as  likewise  the  consular  chancellors, 
secretaries,  clerks  or  attaches,  shall 
enjoy  in  both  countries  all  the  rights, 
prerogatives,  immunities  and  privi- 
leges which  are  or  hereafter  may  be 
granted  to  the  officer  of  the  same 
grade  of  the  most  favored  nation," 

Held:  These  provisions  are  to  be 
construed  as  investing  the  consuls  of 
the  Kingdom  of  Italy  with  the  same 
rights,  privileges  and  prerogatives  as 
those  of  the  Kingdom  of  Sweden  and 
thereby  they  are  made  eligible  to  act 
as  administrators  when  no  competent 
person  having  rights  under  subdivi- 
sions 1,  2  and  3  of  Section  10617,  Gen- 
eal  Code,  applies. 


The  provisions  under  consideration 
are  not  to  be  construed  as  conferring 
prior  and  paramount  rights  to  such 
consuls  as  to  permanent  adminlstrsr 
tion  upon  the  estates  of  their  fellow 
countrymen  dying  intestate  in  Ohio, 
and  thereby  superseding  and  supplant- 
ing the  provisions  of  Section  10617, 
General  Gode  of  Ohio.  Judgment  re- 
versed. 

Johnson,  Wanamaker,  Jones  and 
Matthias,  J  J.,  concur.  Newman,  J., 
dissents.  Donahue,  J.,  concurs  in  the 
second  paragraph  of  the  syllabus  but 
dissents  from  that  part  of  the  first 
paragraph  that  holds  that  the  probate 
court  has  the  discretion  to  refuse  to 
appoint  such  consul  where  n  operson 
is  entitled  to  be  appointed  under 
paragraphs  1,  2  and  3  of  Section 
10617.  General  Gode. 
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9008.  Ida  Pennington  vs.  Bessie  H. 
Hayes  et  al.  Motion  by  defendant  to 
strike  petition  in  error  from  files  in 
cause  No.  15065  on  the  general 
docket.     Allowed. 

9009.  Ida  Pennington  vs.  Bessie  H. 
Hayes  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

9011.  George  Wilde,  Jr.,  a  minor, 
by  etc.  vs.  The  Ohio  Knife  Go.  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

9012.  Frank  J.  Jerome  vs.  James 
W.  Stewart  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled, 

9015.  J.  L.  Graham,  trustee,  vs. 
The  I^ncaster  Paper  Mills  Co.,  et  al. 
Motion  for^  an  order  directing  the 
Court  of  Appeals  of  Fairfield  county 
to  certify  its  record.     Overruled. 

9016.  The  American  Wood  en  ware 
Mfg.  Co.  vs.  Fred  W.  Schorling.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Lucas  county  to  certify 
its  record.     Allowed. 

9019.  Daniel  Arbuckle  vs.  The 
American  Belting  Go.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Mahoning  county  to  certify  its  rec- 
ord.    Allowed. 

9020.  C.  H.  Jones  et  al.  vs.  The 
People's  Bank  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Putnam  county  to  certify  it  record. 
Allowed. 
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9021.  Georg«  F.  Krider  et  al.  vs. 
J.  J.  Krider,  et  al.,  Exras.,  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Carroll  county  to  cer- 
tify its  record.    Overruled. 

9022.  In  the  Matter  of  the  Excep- 
tions of  the  Prosecuting  Attorney  of 
Summit  county  in  the  case  of  The 
State  of  Ohio  vs.  Elizabeth  Mar- 
anda.  Motion  for  leave  to  file  a  bill 
of  exceptions  to  the  judgment  of  the 
Common  Pleas  Court  of  Summit 
county.    Allowed. 

GENERAL  DOCKET. 

14819.  The  City  of  Akron  vs. 
Akron-Selle  Company,  Summit.  Judg- 
ment affirmed. 

14928.  James  PoUitz  et  al.  vs.  The 
Public  Utilities  CommiEwion.  Public 
Utilities  Commission.  Cause  dismiss- 
ed on  the  authority  of  Miner  vs.  Witt, 
82  Ohio  St..  237. 

15019.  Moody  &  Thomas  Milling 
Co.  vs.  The  City  of  Akron.  Summit. 
Cause  dismissed  for  want  of  jurisdic- 
tion.   See  journal  entry. 

15020.  The  Cleveland- Akron  Bag 
Co.  vs.  The  City  of  Akron.  Summit. 
Cause  dismissed  for  want  of  jurisdic- 
tion.   See  journal  entry. 

15022.  Stella  Dlckerhoof  vs.  The 
City  of  Akron.  Summit.  Cause  dis- 
missed for  want  of  jurisdiction. 

15023.  James  H.  Poulson  vs.  The 
City  of  Akron.  Summit.  Cause  dis- 
missed for  want  of  jurisdiction. 


15025.  Peter  K.  Boettler  et  al.  vs. 
The  City  of  Akron.  Summit.  Cause 
dismissed  for  want  of  jurisdiction. 

15037.  Elizabeth  Butler  vs.  The 
Cincinnati  Northern  R.  R.  Co.  Paul- 
ding.   Judgment  affirmed. 

15094.  The  State  of  Ohio,  ex  rel. 
E/dward  C.  Turner.  Attorney  General, 
vs.  Preferred  Accident  Insurance 
Company  of  New  York.  In  manda- 
mus. Dismissed  on  motion  of  plaintiff 
without  prejudice  and  without  record, 
at  costs  of  plaintiff. 

15127.  The  State  of  Ohio  ex  rel. 
Abe  Li.  Krause,  vs.  The  Lucas  County 
Liquor  Licensing  Board  et  al.  In 
mandamus.   Writ  denied.   Per  curiam. 

15128.  The  State  of  Ohio  ex  rel. 
William  M.  Koene.  vs.  The  Lucas 
County  Liquor  Licensing  Board  et  al. 
In  mandamus.  Writ  denied.  Per  cur- 
iam. 

15129.  The  State  of  Ohio,  ex  rel. 
James  J.  Poley  et  al.  vs.  The  Lucas 
County  Liquor  Licensing  Board  et  al. 
In  mandamus.  Writ  denied.  Per  cur- 
iam. 

16130.  The  State  of  Ohio  ex  rel. 
Edward  C.  Sullivan,  vs.  The  Lucas 
County  Liquor  Licensing  Board  et  al. 
In  mandamus.  Writ  denied.  Per  cur- 
iam. 

15131.  The  State  of  Ohio  ex  rel. 
John  J.  Tiemey  vs.  The  Lucas  County 
Liquor  Licensing  Board  et  al.  In 
mandamus.  Writ  denied.  Per  cur- 
iam. 
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NEW  INCORPORATIONS 


The  NoWer  Auto  Light-Control  Com- 
pany, $10,000,  Lynchburg.  Frank  M. 
Nolder,  Frank  Rooseveld,  H.  N.  Hen- 
derson, T.  E.  Moorehead  and  Ed.  M. 
Wiggins. 

The  Northwestern  Sash  and  Door 
Company,  Cleveland,  $2,000.  Ralph 
Blue,  Fred  E.  Pfeiffer,  Augustus  W. 
Bell,  David  J.  Miller  and  E.  M.  Kos- 
sin. 

The  Davis  Company,  Youngstown, 
$15,000;  dealing  in  Jewelry  and  cloth- 
ing. A.  Davis,  Bessie  Isoff,  Hattie 
Shaw,  Saul  Isroff,  George  Isroff  and 
Harry  Shaw. 

The  Canfleld  &  Kerl  Piano  Com- 
pany, Cincinnati,  $25,000.  Emil  Bis- 
choff,  Thornton  R.  Snyder,  W.  H. 
Burtner,  Jr.,  M.  M.  Heckin  and  Henry 
Koebbing. 

Acme  Wet  Wash  Laundry  Company, 
Akron,  $5,000.  P.  R.  Johnson,  A.  E. 
Jacques,  Geo.  M.  Shuck,  Francis 
Jacques,  Kathleen  J.  Johnson. 

The  Original  Sales  Servifce  System, 
Cincinnati,  $10,000.     T.  E.  Fuller.  W. 

F.  Molloy,  E.   Stanley  Hartwlg,   Carl 

G.  Werner  and  B.  E.  Droege. 

The  Ohio  Auto  Livery,  Cleveland, 
$10,0o0.  Reuben  Shapiro,  I.  B.  Sha- 
piro, D.  B.  Stone,  Joseph  Nuccio,  S. 
H.  Miller. 

The  Ohio  Window  Cleaning  Com- 
pany, Columbus,  $5,000.  A.  Krakoff, 
O.  H.  Roselund,  Ben  Katz,  Vincent 
Kumanowski,  Hugh  K.  Martin,  C.  C. 
Williams  and  John  Shewski. 

The  Playola  Talking  Machine  Com 
pany,  Cleveland,  $25,000.  H.  O. 
Mierke,  O.  O.  Vrooman.  H.  A.  Beckett. 
George  E.  Bradbury  and  J.  E.  Splittorf. 

The  Regal  Machinery  Company, 
Cincinnati,  $10,000.  Frank  •  Peter 
Moran.  John  Clinton  Carlton.  Sarah 
Jane  Moran,  M.  F.  Galvin,  K.  Carlton 

The  Republic  Manufacturing  Com 
pany,  Cleveland,  $10,000;  manufactur 
ing  and  dealing  in  metal  specialties 
H.  C.  Crowell,  W.  M.  Dulin,  J.  H 
Murphy,  A.  B.  Williams.  F.  D.  Spear 

The  State  Collateral  Loan.  Cincin 
nati,    $20,000.      Walton    C.    Levi,    A 


Reinhard,    Harry    A.    Spiegel,    David 
Goldberg,  R.  S.  Oppenhelmer. 

The  South  Brooklyn  Dairy  Company, 
Cleveland.  $5,000.  G.  W.  Pease,  Geo. 
Weckerling,  S.  W.  Taylor,  Will  O. 
Bayer,  Geo.  H.  Camp. 

The  WlUiams-Murphy  Company, 
Cleveland,  $100,000;  dealing  In  real 
estate.  A.  B.  Williams,  J.  H.  Murphy, 
Will  Rounds,  F.  W.  Huston,  C.  W. 
Veesey. 

The  Western  Park  Company,  Cin- 
cinnati, $60,000;  dealing  in  real  es- 
tate. Chas.  T.  Ryan,  J.  Sagmelster, 
Wm.  J.  Devanney,  M,  H.  Godden,  Geo. 
C.  Starry. 

The  Parisian  Cloak  Company,  Cleve- 
land, $12,500.  Arthur  L.  Uchtig,  Fred 
B.  Fishman,  P.  L.  Idleman,  A.  E.  Mc- 
Govney  and  D.  F.  Mcintosh. 

The  West  Side  Electric  Company, 
Cleveland,  $10,000.  L.  Cohen,  Elmer  H. 
Seidman,  D.  E.  Hilts,  Harry  M.  Cohen 
and  Hattie  Ludwig. 

The  Rudolph  Deutsch  Company, 
Clevelad,  $25,000.  Geo.  B.  Harris, 
Joseph  J.  Klein,  S.  M.  Davis,  M.  A. 
Close  and  C.  Griffin;  dealing  in  gen- 
eral merchandise. 

The  Queen  City  Crushed  Stone  & 
Sand  Company,  Cincinnati.  $50,000. 
James  M.  Sprague,  Harvey  T.  Stinson. 
Thomas  F.  Groves,  Joseph  Ertel  and 
Orville  K.  Jones. 

The  Ohio  Valley  Trading  Company, 
Cincinnati.  $25,000.  Armin  Sander,  Ida 
B.  Sander,  George  Kauffman,  John 
Vatter  and  Henry  P.  Roesch. 

The  New  American  Oil  Company. 
Marietta,  $100,000.  J.  S.  Archer,  O.  D. 
McPherson,  C.  C.  Middleswart,  E.  H. 
Steward  and  D.  Holtkamp 

The  Northern  States  Coal  Company, 
Portsmouth.  $10,000.  B.  F.  Vincent, 
Harry  Stalder,  James  C.  Smith,  E.  G. 
Miller,  Jos.  T.  Mickelthwait. 

The  Graham  Kinnear  Company.  Co- 
lumbus, $25,000;  general  contracting. 
E.  H.  Thompson,  Wm.  B.  Thompson, 
N.  S.  Bamett,  J.  L.  Hampton,  C.  A. 
Stiles 

The  Hine  Heights  Allotment  Com- 
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pany,  Akron,  $30,000  D.  W.  Kaufman, 
Geo.  L.  Harter,  R.  F.  Dixon,  H.  J. 
Steiner,  R.  M.  Laureiitz. 

The  Home  Seekers  Realty  Company, 
Cleveland,  $6000.  Max  Landen,  Sam 
Landen,  J.  A.  Brower,  Max  Atkin, 
Charles  Brower. 

The  Elkin  Coal  &  Coke  Company, 
Bellalre,  $1000.  O.  Teegarden,  Edw. 
Boyle,  R.  G.  Miller,  Geo.  H.  McDonald, 
John  C.  Wood. 

The  Dollar  Savings  &  Loan  Company, 
Cleveland,  $100,000.  J.  S.  Hurd,  O.  L. 
Millman,  Chas.  E.  Barnes,  C.  C. 
Downs,  B.  J.  Stitzig. 

The  C.  J.  Swift  Company,  Cleveland, 
$10,000;  general  Insurance  agency.  C. 
J.  Swift,  J.  W.  Warner,  H.  H.  Burgess, 
T.  M.  Gavlgan,  C.  P.  Swift. 

The  Casas  Lime  &  Stone  Company, 
Cleveland,    $10,000.     R.    H.   Swetland, 

F.  L.  Swetland,  M.  G.  Theobald,  R. 
Messenger  and  T.  E.  Deigbton. 

The  Bristol  Transit  Company,  Men- 
tor, $290,000.  W.  C.  Richardson,  E.  W. 
Oglebay,  D.  Z.  Norton,  L.  B.  Miller  and 
R.  N.  Case. 

The  H.  M.  and  R.  Sample  Shoe  Com- 
pany, Cleveland,  $10,000.  H.  M.  Ros- 
enbaum,  A.  L.  Lang,  Solomon  Hurvitz, 
P.  E.  Jacobs  and  Hyman  Spielberg. 

The  Cleveland  Motor  Plow  Com- 
pany. Cleveland,  $600,000.  Arthur 
Welsh,  J.  J.  Schwitz.  H.  H.  Allyn,  R. 
T.  Sawyer  and  G.  M.  Cummings. 

The  Finance  Mercantile  &  Adjust- 
ing Company,  Toledo,  $10,000.  Orrie 
E.  Starr,  Ella  H^.  Starr,  James  H.  Hen- 
derson, Logan  M.  Brenizer  and  Lula 

G.  Brenizer. 

The  Muskingum  Insurance  Agency 
Company,  Zanesville,  $10,000.  W.  H. 
Harper,  C,  G.  Bamett,  C.  C.  Slater, 
W.  B.  Cosgrove,  Chas.  McDonald  and 
J.  W.  Frazier. 

The  Hard  Electric  Company,  Colum- 
bus, $10,000.  C.  G.  Hard,  I.  B.  Martlln, 
Mrs.  Blanche  Hard,  Jeannette  G.  Mart- 
lin  and  K.  R..Hard. 

The  Euclid-Fifty-Seventh  Street 
Company,  Cleveland,  $25,000;  dealing 
in  real  estate.  Al  E.  Barton,  C.  H. 
Stewart,  Cary  Stewart,  O.  C.  Hamilton 
and  R.  M.  Dorranee. 

The  Cleveland-Belmont  Coal  Com- 
pany, Cleveland,  $1,000,000.  F.  L.  Boas, 
N.  Scragg,  A.  Mclntyre,  B.  C.  Flannery 
and  Edwin  Barton. 

The  Toledo  Home  Builders  Com- 
pany, Toledo,  $15,000.  Louis  H.  Paine, 
Robert  S.  Newbejfin,  Frank  G.  Crane, 
A.  C.  Stevenson,  Ethel  B.  Fedderson. 


The  Farmers  State  Bank  of  West 
Mansfield,  West  Mansfield,  $25,000. 
G.  F.  Plotner,  C.  E.  Winner,  Frank 
Gwynn,  C.  A.  Underwood,  Chas.  Dally 
and  W.  A.  Bull. 

The  Akron  Driving?  Park  Company, 
Akron,  $2,500.  P.  T.  McCourt,  S.  S. 
Steinmetz,  Edward  A.  Pohlman,  R.  J. 
Henderson,  N.  O.  Mather. 

The  LeBaron-Hopkins  Company, 
Cleveland,  $10,000;  Dealing  in  man- 
tles. H.  S.  LeBaron,  W.  C.  Hopkins, 
Charles  H.  Cooper,  Charles  B.  Walkey 
and  Willis  E.  White. 

The  Waechter  and  Farrow  Com- 
pany, Cleveland,  $2,500;  deal  whole- 
sale in  food  products.  A.  A.  Waech- 
ter, Charles  L.  Waechter,  T.  J.  Far- 
row, John  G.  Freese  and  Peter  W. 
Owens. 

The  Steuben  Investment  Company, 
Cleveland,  $1,000;  dealing:  in  real  es- 
tate. R.  M.  Calfee,  J.  K.  Lee,  M.  M» 
Feidner,  J.  G.  Fogg,  C.  M.  White. 

The  Toledo  Bottle  Company,  To- 
ledo, $80,000.  Edgar  Mead  Hawkins, 
F.  R.  Krumling,  S.  A.  Bowman,  L.  E. 
Fike  and  E.  C.  Avery. 

The  Prosperity  Oil  and  Gas  Com- 
pany, Cleveland,  $10,000.  Edward 
Stork,  Simon  Tache,  Robert  Wagoner, 
Jacob  Goellner,  John  Eilen. 

The  Miami  Roofing  Company,  Day- 
ton, $5,000.  E;  D.  Hensley,  R.  E. 
Gerklins,  E.  H.  Rehn,  R.  E.  Gere- 
pacher,  D.  C.  Larkin,  Jr. 

The  Northwestern  Finance  Com- 
pany, Defiance,  $50,000.  M.  A.  Cos- 
tello,  Christ  Diehl,  Jr.,  E.  W.  Costello, 
J.  C.  Vandenbroek,  August  F.  Fipp, 

The  Ottawa  Transit  Company,  Men- 
tor, $185,000.  W.  C.  Richardson, 
Harry  D.  Golden,  Wm.  Wiener  White^ 
M.  B.  Snarley,  T.  H.  Garry. 

The  W.  E.  Smith  Manufacturing- 
Company,  Cleveland,  $50,000;  dealing- 
in  paints,  roofing,  etc.    W.  E.  Smith, 

E.  T.  Smith,  R.  S.  Smith,  N.  W.  Smith, 

F.  W.  Zimmerman. 

The  Chuckery  Athletic  Company, 
Akron,  $2,500.  Fred  O.  Ewjtld,  Fred 
W.  Spaulding,  Julius  Marquard,  Wal- 
ter M.  Gifford,  Wm.  F.  Didion. 

The  W.  B.  W.  Tool  Company,  Day- 
ton, $10,000.  Harry  L.  Wirshin?, 
Henry  C.  Braun,  Russell  W.  Wirsh- 
ing,  Clara  Braun  and  Sophia  Wirsh- 
ing. 

The  Northwestern  Tire  Company, 
Toledo,  $10,000.  Carl  Lemster,  C.  E. 
Hankison,  L.  G.  Hankison  and  Otto 
L.  Hankison. 
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The  W.  B.  LAhr  Company,  Cleve- 
land, $10,000:  dealing  in  real  estate 
and  building.  W.  B.  Lahr,  IE.  J. 
Shobe,  R.  E.  Boyer,  E.  W.  Bendfeldt, 

F.  J.  Welz  and  W.  R.  Walker. 

The  Coe  Hollow  Mining  Company, 
Athens,   $2,000.     Pearl  Warchino,  J. 

G.  Francis,  Charles  Bruce,  John  W. 
James,   Sylvester  Jones. 

The  Sherwood  Lumber  Company, 
Sherwood,  $10,000.  N.  O.  Stine,  N. 
H.  Stine,  F.  M.  Stine,  R.  0.  Stine, 
Earl  H.  Streip. 

The  Sharpe  Company,  Akron,  $10,- 
OOOj  to  conduct  a  general  tailoring 
business.  C.  W.  Martin,  Jr.,  R.  A. 
McCorkle,  W.  C.  Hunter,  K.  A.  Dalsky, 
J.  L.  Snyder. 

The  Edward  E.  Early  Company, 
Canton,  $10,000;  dealing  in  electrical 
supplies.  Edward  E.  £2arly,  M.  A. 
Early,  Edith  Early,  H.  E.  Black,  E. 
A.  Nist. 

The  Euclid  Grape  and  Canning 
Company,  Cleveland,  $10,000.  J.  K. 
Lee,  M.  M.  Feidner,  C.  M.  White,  J. 
G.  Fogg,  R.  M.  Calfee. 

The  Citizens  Telephone  Company, 
Coshocton,  $100,000.  Jos.  L.  Bue,  I. 
P.  Gallagher,  Lora  Smith,  Mary  Hos- 
felt,  F.  E.  Pomerene. 

The  Bornhelm  and  Cahen  High 
Street  Company,  Columbus,  $25,000. 
Jacob  Goldstein,  Pauline  Cahen,  Jo- 
hanna Cahen,  Cleona  Rosser  and 
Arthur  S.  Burkett.  Wholesale  and  Re- 
tall  Men's',  Womens'  and  Children's 
wearing  apparrel. 

The  Cleveland  Industrial  Develop- 
ment Company,  Cleveland,  $10,000. 
Financing  and  Developing  industrial 
and  other  enterprises.  R.  B.  New- 
comb,  E.  C.  Chapman,  F.  M.  Cobb,  M. 
Y.  Yost  and  J  W.  Waud 

The  Ralph  M  Whitticar  Undertaking 
Company,  Canton,  $10,000.  Ralph  M. 
Whitticar,  E.  Jay  Welch,  Mord  L. 
Smith,  Abram  W.  Agler  and  Ray  J. 
Bour. 

The  Ray  S.  Dunham  Company, 
Cleveland,  $10,000.  Ray  S.  Dunham, 
Agnes  Dtlnham,  Anna  C.  Dunham  and 
Ada  Perrin.    Real  Estate. 

The  Robltnyk  Publishing  and  Print- 
ing Company,  Cleveland,  $10,000.  C. 
E.  Ruthenberg,  P.  J.  Clair,  J.  Nahimey, 
S.  Bodnanik  and  Anna  T.  Truhlar. 

The  Opportunity  Realty  Investment 
Company,  Akron,  $3000.  Bernard  A. 
Schmitz,  Rocco  M.  Masino,  Clarence  C. 
Kempel,  William  P.  Lee,  Edward  C. 
Curley,    Walter    H.     Cahill,    Leo    L. 


Buehrle,   Chas.   J.  Walsh,   J.    Mitchell 
Alwood  and  E^lward  J.  Welsh. 

The  Murdlick  Distributing  Company, 
Cincinnati,  $14,400.  Manufacturing 
and  distributing  distilled  spirits.  Sid- 
ney Klein,  C.  Blazer,  Gilbert  Kuppin, 
John  H.  Druffel,  B.  M.  Markstein. 

The  Leeward  Realty  Company, 
Cleveland,  $20,000.  R.  A.  Lang,  S.  G. 
Nally,  K.  M.  Kneale,  W.  W.  HyseU, 
Jno  A.  Nally. 

The  Firestone  Heights  and  Land 
Company,  Akron,  $5,000.  Roy  E.  Pajne, 
Ralph  I.  R.  Shaw,  John  Beakley, 
Charles  F.  Sutliff,  Rollin  M.  McConnell. 

The  Firestone  Realty  and  Improve- 
ment Company,  Akron,  $5,000.  Ed- 
ward M.  Hahn,  William  H.  Blackwood, 
Flsk  M.  Morris,  George  R.  Ulmer, 
Reuben  E.  Glass. 

Increases. 

The  Brier  Hill  Steel  Company, 
Youngstown,  $10,000,000  to  $15,000,000. 

The  Mutual  Loan  &  Savings  Associa- 
tion of  Cincinnati;  $1,000,000  to  $2,000,- 
000. 

The  Gray  Lumber  Company,  Cleve- 
land;  $50,000  to  $100,000. 

The  Thresher  Varnish  Company, 
Dayton;  $50,000  to  $100,000. 

The  National-Acme  Manufacturing 
Company,  Cleveland;  $2,500,000  to 
$9,000,000. 

The  Faultless  Anchor  Company, 
Fostoria;  $9000  to  $25,000. 

The  Gordon  Lumber,  Basket  and 
Manufacturing  ompany.  Oak  Harbor, 
$75,000  to  $160,000. 

The  Manss-Owens  Company,  Cin- 
cinnati, $150,000  to  $226,000. 

The  Woodbum  Avenue  Loan  and 
Building  Company,  Cincinnati,  $1,000- 
000  to  $2,000,000. 

The  Damascus  Brake  Beam  Com- 
pany, Cleveland,  $250,000  to  $750,000. 

The  Clifton  Park  Lumber  Company, 
Cleveland,  $30,000  to  $50,000. 

The  Broadway  Lumber  Company, 
Cleveland,  $50,000  to  $75,000. 

The  Ohio  Rubber  Company,  Cleve- 
land, $250,000  to  $300,000. 

The  Antonio  Home  Loan  and  Build- 
ing Company,  Cincinnati,  $1,000,000  to 
$2,000,000. 

The  Roehr  Company,  Bucyrus,  $75,- 
000  to  $125,000. 

The  Whitehall  Hotels  Company, 
Cleveland,  $100,000  to  $150,000. 

Decreases. 

The  Premium  Candy  Com  &  Cone 
Company,  Akron,  $25,000  to  $10,000. 

John  Hibben  Dry  Goods  Company, 
Cincinnati,   $IoO,000  to  $65,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  746 — ^In  the  Matter  of  the  Application  of  The  Cincinnati,  In- 
dianapolis and  Western  Railroad  Company  for  Consent  and 
Authority  to  Issue  $560,000.00  Equipment  Gold  Notes.  Prayer 
Granted. 


(Dated  February  1,  1916.) 

This  day  this  matter  came  on  to  be  heard  upon  the  application, 
duly  filed,  of  The  Cincinnati,  Indianapolis  and  Western  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  State  of 
Indiana  and  duly  authorized  to  do  business  in  the  State  of  Ohio, 
asking  for  consent  and  autohirty  to  issue  Five  Hundred  and  Sixty 
Thousand  Dollars,  principal  sum,  of  Equipment  Gold  Notes,  bear- 
ing interest  at  the  rate  of  five  per  cent,  payable  semi-annually, 
from  and  after  February  first,  1916,  the  proceeds  of  the  sale 
thereof  to  be  used  to  pay  eighty  (80)  percentum  of  the  purchase 
price  for  equipment,  of  the  total  value  of  Seven  Hundred  Thousand 
Dollars,  to  be  acquired  by  applicant  under  the  terms  and  condi- 
tions of  a  certain  Agreement  of  Conditional  Sale,  dated  February 
first,  1916,  with  The  Equitable  Trust  Company  of  New  York,  and  it 
appearing  that  the  issue  of  said  equipment  gold  notes  is  reasonably 
required  for  the  improvement  of  applicant's  facilities  and  the  im- 
provement and  maintenance  of  its  service,  the  Commission  is  sat- 
isfied that  its  consent  and  authority  for  the  issue  of  said  equipment 
gold  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cincinnati,  Indianapolis  and  Western 
Railroad  Company  be,  and  it  hereby  is  authorized  to  issue  its 
Equipment  Gold  Notes,  bearing  interest  at  the  rate  of  five  per  cent, 
per  annum,  payable  semi-annually,  from  and  after  February  first, 
1916,  of  the  total  principal  sum  of  Five  Hundred  and  Sixty 
Thousand  Dollars  ($560,000.00),  and  that  said  notes  be  sold  for 
the  highest  price  obtainable  but  for  not  less  than  the  par  value 
thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  used  for  the  following  purpose,  and  no  other,  to-wit :  The  pay- 
ment of  eighty  (80)  percentum  of  the  purchase  price  for  the  fol- 
lowing equipment,  of  the  total  value  of  Seven  Hundred  Thousand 
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Dollars,  to  be  acquired  by  applicant  under  the  terms  and  conditions 
of  a  certain  agreement  of  conditional  sale  with  The  Equitable 
Trust  Company  of  New  York,  to-wit: 

Eight  (8)  Mikado  type  locomotives,  to  be  numbered  401  to  408, 
both  inclusive; 

Five  (5)  six-wheel  switching  locomotives,  to  be  numbered  51 
to  65,  both  inclusive. 

Ten  (10)  Consolidated  locomotives,  to  be  numbered  301  to  310, 
inclusive ; 

Ten  (10)  ten- wheel  freight  locomotives,  to  be  numbered  201 
to  210,  inclusive,  and 

Six  (6)  passenger  locomotives,  to  be  101  to  106,  inclusive. 

It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  notes  and  the  expenditure 
of  the  proceeds  thereof,  setting  forth  the  sum  realized  from  such 
sale  and  the  purposes  for  which  expended. 

No.  693— In  the  Matter  of  the  Joint  Application  of  The  Williams 
County  Telephone  Company  and  The  Blakeslee  Mutual  Telephone 
Company  to  Approve  Contract.    Prayer  Granted. 


(Dated  January  21,  1916.) 

This  day,  after  full  hearing,  this  matter  came  on  for  consider- 
ation upon  the  joint  application,  filed  December  fourth,  1915,  of 
The  Williams  County  Telephone  Company  and  The  Blakeslee  Mu- 
tual Telephone  Company,  corporations  organized  and  existing  un- 
der the  laws  of  the  State  of  Ohio,  asking  for  the.  consent  to  and 
approval  of  a  contract  between  said  companies  providing  for  the 
sale  and  conveyance  to  said  The  Williams  County  Telephone  Com- 
pany of  all  the  property  and  assets  of  said  The  Blakeslee  Mutual 
Telephone  Company. 

After  considering  the  pleadings  and  hearing  the  evidence,  and 
being  fully  advised  in  the  premises,  and  it  appearing  that  the  serv- 
ice furnished  the  public  will  be  improved  thereby  and  that  the  pub- 
lic will  be  furnished  adequate  service  for  a  reasonable  and  just 
charge,  rental,  rate  or  toll,  the  Commission  is  satisfied  that  its  con- 
sent and  authority  should  be  granted  for  the  purchase,  sale  and 
conveyance  of  said  property.    It  is,  therefore. 

Ordered,  That  said  The  Blakeslee  Mutual  Telephone  Company 
be,  and  it  hereby  is  authorized  to  sell  and  convey  to  said  The 
Williams  County  Telephone  Company,  all  of  its  property  and  assets, 
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including  rights,  franchises,  material  on  hand,  telephones,  lines^ 
poles  and  switchboard,  except  credits  and  claims,  as  the  said  prop- 
erty and  assets  is  more  fully  enumerated  and  described  in  the  ai>- 
plication  herein,  which  application,  insofar  as  it  describes  and 
enumerates  said  property  hereby  is  made  a  part  of  this  order  by 
reference ;  and  said  The  Williams  County  Telephone  Comany  here- 
by is  authorized  to  purchase  and  acquire  said  property.  It  is 
further 

Obdeked,  That  said  companies  forthwith  file  with  this  Com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  now  served  by  said 
property,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  the  filing  of  such  schedules.  It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to,  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service  in  the  territory  now  served  by  said  proj)- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 

by  the  commission  of  the  value  of  the  property  herein  authorized 

to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  commission,  nor  as  an  approval  of  the 

consideration  stipulated ;  nor  shall  anything  herein  be  construed  as 
an  approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  companies,  nor  as  a  finding  by  the  commission  that  said 
rates  are  reasonable  and  not  excessive  and  not  discriminatory,  or 
that  the  service  of  said  companies  is  adequate,  efficient  or  suffi- 
cient. 

No.  724— In  the  Matter  of  the  Joint  Petitim  of  The  Home  Tde- 
phone  Company,  of  Plattsburg,  Clark  County,  Ohio,  and  David 
R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  Receivers,  Cen- 
tral Union  Telephone  Company,  for  Such  Consent  and  Approval 
of  the  Commission  as  May  be  Necessary  to  Permit  Them  to 
Enter  Into  Cmtracte  With  Each  Other  Than  Will  Enable  Them 
to  Continue  to  Interchange  Toll  Business*    Prayer  Granted. 


(Dated  January  21,  1916.) 

The  Home  Telephone  Company,  of  Plattsburg,  Clark  County, 
Ohio,  and  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle, 
the  receivers  of  the  Central  Union  Telephone  Company,  having,  on 
the  thirtieth  day  of  December,  1915,  filed  their  joint  application 
asking  for  the  consent  to  and  approval  by  the  commission  of  the 
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making,  by  applicants,  of  certain  contracts  providing  for  the  re- 
tention of  a  physical  connection  between  the  plants  and  systems 
of  said  parties  and  the  continued  interchange  of  service  thereby, 
and  the  commission  having,  upOn  the  filing  of  said  application, 
deemed  the  assignment  of  said  matter  for  hearing  to  be  unneces- 
*  sary,  and  the  same  coming  on  now  for  final  consideration  and  it 
appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  the  retention 
of  said  physical  connection  and  the  continued  interchange  of  ser- 
vice by  applicants  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Home  Telephone  Company,  of  Platts- 
burg,  Clark  county,  Ohio,  and  the  said  David  R.  Forgan,  Edgar  S. 
Bloom  and  Frank  F.  Fowle,  receivers  for  the  Central  Union  Tele- 
phone Company,  be,  and  they  hereby  are  authorized  to  retain  the 
physical  connection  between  their  respective  telephone  systems 
and  to  continue  to  interchange  service,  as  provided  by  law.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to,  or  approval,  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service. 

No.  695 — ^In  the  Matter  of  the  Application  of  The  Williams  County 
Telephone  Company  to  Issue  $25,000.00  of  Stock  to  Purchase  the 
Property  of  The  Montpelier  Tdephone  Company.  Prayer 
Granted. 


(Dated  January  31,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application,  filed  December  fourth,  1915, 
of  The  Williams  County  Telephone  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Ohio,  asking  for  consent  and 
authority  to  issue  twenty-five  thousand  dollars,  par  value,  of  its 
common  capital  stock,  the  proceeds  of  five  thousand  dollars,  per 
value  of  said  stock,  to  be  used  to  pay  indebtedness  incurred  in  the 
purchase  of  the  common  capital  stock  of  The  Montpelier  Telephone 
Company,  consent  and  authority  for  which  purchase  of  said  stock 
was  heretofore  granted  by  this  commission,  and  twenty  thousand 
dollars,  par  value,  of  said  stock  to  be  issued  in  exchange  for  the 
outstanding  preferred  capital  stock  of  said  The  Montpelier  Tele- 
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phone  Company,  of  the  par  value  of  twenty  thousand  dollars,  and 
to  assume  the  payment  of  the  principal  and  interest  of  twenty 
thousand  dollars,  principal  amount,  of  bonded  indebtedness  of  said 
The  Montpelier  Telephone  Company,  the  same  constituting  the 
consideration  to  be  paid  for  the  property  of  said  The  Montpelier 
Telephone  Company,  consent  and  authority  for  the  acquisition  of 
which  has  heretofore  been  granted  said  The  Williams  County  Tele- 
phone Company,  and  it  apearing  that  the  issue  of  said  capital  stock 
and  assumption  of  said  bonded  indebtedness  is  reasonably  required 
for  the  acquisition  of  property,  to  be  used  and  useful  by  applicant 
in  prosecuting  its  proper  corporate  purposes,  the  commission  is 
satisfied  that  its  consent  and  authority  therefor  should  be  granted. 
It  is,  therefore. 

Ordered,  That  said  The  Williams  County  Telephone  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  twenty-five  thousand  dollars  ($25,000.00) , 
and  that  five  thousand  dollars  ($5,000.00) ,  par  value  of  said  stock 
be  sold  for  the  highest  price  obtainable  but  for  not  less  than  the 
par  value  thereof,  and  to  assume  the  payment  of  the  principal  and 
interest  of  the  twenty  thousand  dollars  ($20,000.00),  principal 
sum,  of  outstanding  bonded  indebtedness  of  The  Montpelier  Tele- 
phone Company.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  five  thou- 
sand dollars,  par  value,  of  said  stock  be  used  for  the  payment  of 
applicant's  indebtedness  incurred  in  the  purchase  and  acquisition 
of  the  outstanding  common  capital  stock  of  The  Montpelier  Tele- 
phone Company,  and  that  twenty  thousand  dollars,  par  value,  of 
said  capital  stock  be  issued  in  exchange  and  full  consideration  for 
the  twenty  thousand  dollars,  par  value,  outstanding  preferred  capi- 
tal stock  of  The  Montpelier  Telephone  Company,  nor  shall  said 
capital  stock  or  the  proceeds  of  any  part  thereof,  be  used  for  any 
other  purpose  whatsoever.    It  is  further 

Ordered,  That  said  capital  stocks  of  said  The  Montpelier  Tele- 
phone Company,  forthwith,  upon  their  acquisition  by  The  Williams 
County  Telephone  Company,  be  rendered  non-negotiable  and,  upon 
the  dissolution  of  such  corporation,  destroyed.    It  is  further 

Ordered,  That  said  The  Williams  County  Telephone  Company 
make  verified  report  to  this  commission,  within  ten  days  after  the 
close  of  each  calendar  quarter,  of  the  issue,  disposition  or  issue  and 
sale  of  said  capital  stock  heretofore  authorized,  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 
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Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  a  part  of  the  consideration  for  which  said  capital  stock  is  herein 
authorized  to  be  issued  and  the  payment  of  said  bonds  to  be  as- 
sumed, as  an  acquiescence  in  the  values  placed  upon  said  property 
by  said  companies,  nor  as  an  approval  of  the  consideration  stipu- 
lated ;  nor  shall  anything  herein  be  construed  as  an  approval  by  the 
commission  of  the  rates  now  charged  for  service  by  said  companies, 
nor  as  a  finding  by  the  commission  that  said  rates  are  reasonable 
and  not  excessive  and  not  discriminatory,  or  that  the  service  of 
said  companies  is  adequate,  efficient  or  sufficient. 

No.  694 — In  the  Matter  of  the  Joint  Application  of  The  Williams 
County  Telephone  Company  and  The  Montpelier  Telephone  Com- 
pany to  Approve  Contracts.    Prayer  Granted. 


(Dated  January  31,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application,  filed  December  fourth, 
1915,  of  The  Williams  County  Telephone  Company  and  The  Mont- 
pelier Telephone  Company,  corporations  organized  under  the  laws 
of  the  state  of  Ohio,  asking  for  consent  to  and  approval  of  the 
making,  by  applicants,  of  certain  contracts  providing  (1)  for  the 
purchase,  by  TTie  Williams  County  Telephone  Company,  of  all  the 
outstanding  preferred  capital  stock  of  The  Montpelier  Telephone 
Company,  (2)  the  assumption,  by  said  The  Williams  County  Tele- 
phone Company,  of  the  outstanding  bonded  indebtedness  of  said 
The  Montpelier  Telephone  Company,  and  (3)  the  purchase,  by  said 
The  Williams  County  Telephone  Company,  of  all  the  property  and 
assets  of  said  The  Montpelier  Telephone  Company,  and  it  appearing 
that  the  service  furnished  the  public  will  be  improved  thereby  and 
that  the  public  will  thereby  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate,  rental,  toll  or  charge  therefor,  the  commis- 
sion is  satisfied  that  its  consent  and  authority  for  the  sale  of  its 
property  by  The  Montpelier  Telephone  Company,  and  the  purchase 
and  acquisition  thereof  by  said  The  Williams  County  Telephone 
Company,  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Montpelier  Telephone  Company 
be,  and  it  hereby  is  authorized  to  sell  and  convey  to  The  Williams 
County  Telephone  Company  all  of  its  property  and  assets,  as  the 
same  are  more  fully  described  and  enumerated  in  a  copy  of  an 
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agreement  in  a  copy  of  an  agreement  attached  to  the  application 
herein  and  marked  "Exhibit  C,"  which  said  "Exhibit  C"  hereby  is 
made  a  part  of  this  order  by  reference;  and  said  The  Williams 
County  Telephone  Company  hereby  is  authorized  to  purchase  and 
acquire  said  property.    It  is  further 

Ordered,  That  said  The  Montpelier  Telephone  Company  and 
The  Williams  County  Telephone  Company  forthwith  file  with  this 
commission  schedules  providing  for  their  respective  withdrawal 
from  and  inauguration  of  service  in  the  territory  now  occupied  by 
said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval,  by  the  Public  Utilities  Commission  of  Ohio, 
of  any  increase  in  rates  or  diminution  of  service  in  the  territory 
now  occupied  by  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or  suffi- 
cient.   It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  the  filing  of  schedules  as  hereinbefore  directed. 

CALENDAR 
February  14 — 

1:30  p.  m.    A.  C.  &  Y.  Ry.  Co.  vs.  C.  A.  &  C.  Ry  Co.,  et  al. 

10:00  a.  m.  Joint  application  of  Defiance  Gas  &  Electric  Co.  and  Maumee 
Valley  Electric  Co. 

Application  of  Defiance  Gas  &  Electric  Co.  to    issue    $350,000    capital 
stock;  $133,000  preferred  stock,  and  $354,000  bonds. 
February  15 — 

10:00  a.  m.  Pittsburf^h  Vein  Operators  Association  of  Ohio  vs.  W.  & 
L  E.  R.  R.  Co.,  B.  &  0.  R.  R.  Co.,  Pennsylvania  Railway  Co.  and  N.  Y.  C. 
R.  R.  Co. 

Cambria  Mining  Company  vs.  Pennsylvania  Company. 


ATTORNEY  GENERAL 


The  Tax  Commis^on  of  Ohio  Has  Power,  Under  Section  39  as 
Amended  and  Section  40  of  the  Parrett-Whittemore  Act  (106  O. 
L.  255)  to  Direct  the  Board  of  Revision  of  a  County  to  Organize 
Prior  to  the  Second  Monday  in  June,  1916,  and  Said  Board  May 
Proceed  Under  the  Direction  of  Said  Commission  to  Complete 
Any  Unfinished  Business  of  the  District  Board  of  Complaints  of 
Such  County.  Such  Board  of  Revision  Cannot  Hear  Complaints 
of  Valuations  on  Tax  List  of  1915,  Which  Were  Filed  After  the 
Final  Adjournment  of  Said  Board  of  Complaints  for  Said  Year. 


No.  1208— (Opinion  Dated  January  28,  1916.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen: — In  your  letter  under  date  of  January  25,  you 
request  my  opinion  upon  the  following  questions : 

1.  "Has  the  commission  the  power  to  call  the  board  of 
revision  of  any  county  in  session,  at  any  time  between  Janu- 
ary 1  and  the  second  Monday  in  June,  1916? 

2.  "If  the  commission  has  that  power  and  exercises  it, 
may  the  board  of  revision  so  called  into  session  hear  com- 
plaints upon  valuations  of  real  or  personal  property  upon  the 
tax  list  of  1915  filed  after  the  adjournment  of  the  board  of 
complaints,  and  also  any  which  may  be  filed  after  the  board 
of  revision  has  been  called  into  session,  or  is  such  board  con- 
fined to  the  hearing  of  complaints  filed  with  and  not  disposed 
of  by  said  board?" 

Section   32    of   the   Parrett-Whittemore    Law,   as    originally 

enacted,  106  0.  L.,  255,  being  Section  5581  of  the  General  Code. 

provided  for  the  appointment  of  the  members  of  the  county  board 

of  revision  in  the  month  of  April,  1916,  and  annually  thereafter. 

Section  39  of  said  Law  (Section  5592  G.  C.)  as  originally  enacted, 

106  0.  L.,  256,  provided  that: 

"Each  county  board  of  revision  shall  organize  annually 
on  the  second  Monday  of  June  by  the  election  of  a  chairman 
for  the  ensuing  year." 

These  sections  of  said  law  as  originally  enacted  were  amended 
by  the  legislature,  106  0.  L.,  433,  and  Section  32  as  amended  now 
provides  for  the  appointment  of  members  of  the  county  board  of 
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revision  on  or  before  January  10,  1916,  and  on  or  before  April 

10  of  each  year  thereafter,  and  Section  39  as  amended  provides 

that : 

"Each  county  board  of  revision  shall  organize  annually 
on  the  second  Monday  in  June  or  at  such  time  as  may  be  di- 
rected by  the  tax  commission  of  Ohio,  by  the  election  of  a 
chairman  for  the  ensuing  year." 

Under  provision  of  the  latter  part  of  Section  1  of  said  law  any 
unfinished  business  of  the  district  board  of  complaints  of  a  county 
shall  be  completed  by  the  county  board  of  revision  of  such  county. 

Section  40  of  the  law  (Section  5593  G.  C.)  provides  that: 

"County  boards  of  revision  shall  hold  sessions  beginning 
on  the  second  Monday  of  June  and  the  first  Monday  of  August 
respectively,  and  convene  at  such  other  times  as  the  tax  com- 
mission of  Ohio  may  order." 

It  was  evidently  the  intention  of  the  legislature  in  enacting 
the  above  provisions  of  Sections  1  and  40  of  said  act,  and  in  amend- 
ing said  Section  32  of  said  act  so  as  to  provide  for  the  appointment 
of  the  members  of  the  county  board  of  revision  for  the  year  1916 
on  or  before  January  10  of  said  year,  and  in  amending  said  Sec- 
tion 39  of  the  act  so  as  to  authorize  said  county  board  of  revision 
to  organize  at  such  time  other  than  the  second  Monday  in  June  of 
any  year  as  the  tax  commission  may  direct,  to  provide  ampl6 
authority  in  the  tax  commission  to  call  the  board  of  revision  of  any 
county  in  siession  at  any  time  in  the  year  1916  after  the  members 
of  said  board  have  been  duly  appointed  and  qualified. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  first  ques- 
tion that  the  tax  commission  has  power,  under  the  above  provi- 
sions of  Section  39  as  amended  and  Section  40  of  the  act,  to  direct 
the  duly  appointed  and  qualified  members  of  the  board  of  revision 
of  any  county  to  organize  at  any  time  prior  to  the  second  Monday 
in  June,  1916,  and  that  said  board  of  revision  may,  when  properly 
organized,  proceed  under  the  direction  of  the  tax  commission  to 
complete  any  unfinished  business  of  the  district  board  of  complaints 
of  such  county  in  compliance  with  the  above  provision  of  Section  1 
of  the  act. 

Coming  now  to  a  consideration  of  your  second  question  I  call 
your  attention  to  Sections  19  and  24  of  the  so-called  Wames  Law  as 
in  force  prior  to  January  1, 1916,  the  date  when  the  Parrett-Whitte- 
more  law  became  effective. 

Section  19  of  said  Wames  Law  provided : 
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''The  district  board  of  complaints  shall  begin  its  session 
on  the  first  Monday  of  August  annually  and  may  adjourn  from 
day  to  day.  The  board  shall  complete  its  work  within  such 
time  as  may  be  fixed  for  the  completion  thereof  by  the  tax 
commission  of  Ohio/' 

Section  24  of  said  law  provided  in  part  as  follows : 

"Complaints  against  any  valuation  or  assessment  on  the 
tax  list  for  the  current  year  may  be  filed  with  the  county  audi- 
tor before  the  meeting  of  the  district  board  of  complaints  or 
thereafter  during  its  session." 

4 

It  will  be  observed  that  under  provision  of  Section  19  of  said 
Wames  Law,  as  above  quoted^  the  time  within  which  the  district 
board  of  complaints  was  required  to  complete  its  work  was  fixed 
by  the  tax  commission,  and  under  the  above  provision  of  Section  24 
of  said  law  complaints  against  any  valuation  or  assessment  on  the 
tax  list  for  the  current  year  had  to  be  filed  with  the  county  auditor 
before  the  meeting  of  the  district  board  of  complaints  or  there- 
after during  its  session.  The  district  board  of  complaints  was 
neither  required  nor  authorized  to  consider  complaints  against  any 
valuation  or  assessment  on  the  tax  list  for  any  year  filed  with  the 
county  auditor,  as  secretary  of  said  board,  after  its  adjournment 
in  said  year  at  the  time  fixed  by  the  tax  commission  for  the  com- 
pletion of  its  work  for  said  year. 

It  fallows  that  the  only  "unfinished  business''  of  the  district 
board  of  complaints  of  any  county  which  the  .county  board  of  re- 
vision of  such  county  is  required  to  complete,  under  provision  of 
the  latter  part  of  section  1  of  the  Parrett-Whittemore  Law,  will  be 
the  work  of  considering  those  complaints  filed  with  the  auditor  of 
such  county'  before  the  meeting  of  the  district  board  of  complaints 
of  said  county  on  the  first  Monday  of  August,  1915,  or  thereafter 
during  the  session  of  said  board  for  said  year. 

in  addition  to  the  power  conferred  upon  the  county  board  of 
revision  under  provision  of  the  latter  part  of  section  1  of  the  Par- 
rett-Whittemore Law,  Section  44  of  said  law  (Section  5597  G.  C.) 
provides  that: 

"It  shall  be  the  duty  of  the  board  of  revision  to  hear  com- 
plaints relating  to  the  assessment  of  both  real  and  personal 
property  laid  before  it  by  the  county  auditor  and  it  shall  in- 
vestigate all  such  complaints  and  may  increase  or  decrease 
any  valuations  or  correct  any  assessment  complained  of,  or 
it  may  order  a  reassessment  by  the  original  assessing  oflScer." 

And  Section  45  (Section  5598  G.  C.)  provides  that: 
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"The  county  board  of  revision  shall  have  power  to  in- 
vestigate all  assessments  on  the  tax  list,  with  respect  to  the 
amount  of  property  listed  as  well  as  with  respect  to  the  valu- 
ation at  which  the  same  is  listed/' 

Said  section  further  provides,  however,  that  the  power  of  the 
board  shaU  extend  to  all  cases  in  which  real  or  personal  property 
has  been  assessed  for  taxation  for  the  current  year  but  not  to 
assessments,  additions  or  corrections  hereafter  made  by  the  tax 
commission  of  Ohio. 

It  is  evident  that  the  power  of  the  county  board  of  revision, 
conferred  by  the  above  provisions  of  Sections  44  and  45,  extends 
only  to  the  investigation  of  assessments  on  the  tax  list  for  the  cur- 
rent year  and  may  only  be  exercised  by  said  board  at  its  August 
session  of  said  year  when,  under  provision  of  Section  52  of  said 
Parrett-Whittemore  Law  (Section  5609  G.  CO,  complaints  against 
any  valuation  or  assessment  on  the  tax  list  for  the  current  year 
may  be  filed  with  the  county  auditor  before  the  meeting  of  said 
county  board  of  revision  on  the  first  Monday  of  August  of  said 
year  or  within  thirty  days  thereafter  if  the  board  remains  in  ses- 
sion so  long. 

The  authority  of  the  county  board  of  revision  at  its  June  ses- 
sion in  1916,  under  provision  of  Section  51  of  said  law,  (Section 
5605  G.  C.),  will  be  confined  to  the  examination,  revision  and  cor- 
rection of  all  property  statements  and  returns  for  said  year  placed 
before  said  board  by  the  county  auditor  on  the  second  Monday  of 
June  of  said  year. 

It  seems  clear,  therefore,  that  the  county  board  of  revision  has 
no  authority  under  any  provision  of  the  Parrett-Whittemore  Law 
to  hear  complaints  upon  valuations  of  real  or  personal  property 
upon  the  tax  list  for  1915  filed  after  the  adjournment  of  the  dis- 
trict board  of  complaints  at  the  close  of  its  session  for  said  year  or 
which  may  be  filed  with  the  county  auditor  after  the  board  of  revi- 
sion has  been  called  into  session  by  order  of  the  tax  commission 
under  authority  of  Section  40  of  said  law. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  second  ques- 
tion that  if  the  tax  commission,  in  the  exercise  of  the  authority 
conferred  upon  it  by  Section  39  as  amended  and  Section  40  of  the 
Parrett-Whittemore  Law,  directs  the  duly  appointed  and  qualified 
members  of  the  county  board  of  revision  of  any  county  to  convene 
at  any  time  prior  to  the  second  Monday  in  June,  1916,  for  the  pur- 
pose of  organization  and  for  the  further  purpose  of  completing  any 
unfinished  business  of  the  district  board  of  complaints  of  such 
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county,  in  compliance  with  the  requirement  of  the  latter  part  of 
section  1  of  said  law,  said  board  of  revision  will  be  without  author- 
ity in  law  to  hear  complaints  upon  valuations  of  real  or  personal 
property  on  the  tax  list  for  the  year  1915,  filed  after  the  final  ad- 
journment of  said  board  of  complaints  for  said  year,  or  which  may 
be  filed  after  said  board  of  revision  has  been  called  into  session  by 
said  tax  commission,  and  that  said  board  will  be  confined  at  said 
session  to  the  hearing  of  such  complaints  against  the  valuations  of 
real  or  personal  property  upon  the  tax  list  for  said  year  1915  as 
were  filed  with  said  district  board  of  complaints  and  as  were  not 
disposed  of  by  said  board  prior  to  its  final  adjournment  for  said 
year. 

County  Commissioners  May  Complete  a  Road  Improvement,  Under 
Prior  Laws,  When  Started  Prior  to  Taking  Effect  of  Cass  High- 
way Law. — ^When  a  County  Road  Improvement  is  to  be  Made 
Under  Agreement  Between  County  Commissioners  and  Trustees 
of  a  Township,  and  it  is  Necessary  to  Issue  Bonds  for  Township's 
Proportion  of  Cost,  the  County  Commissioners  May  Issue  Said 
Bonds  Under  Section  108  of  Cass  Highway  Act  (Section  6929,  G. 
C.)  and  Provide  by  Taxation  on  the  Taxable  Property  of  the 
Township  an  Amount  Sufficient  to  Pay  Interest  on  Said  Bonds 
and  to  Provide  a  Sinking  Fund  for  Their  Redemption  at  Ma- 
turity. 


No.  1203 — (Opinion  Dated  January  25,  1916^ 

Hon.  C.  P.  Kennedy,  Prosecuting  Attorney,  Akron,  Ohio. 

Dear  Sir: — ^Under  date  of  December  31,  1915,  I  have  a  communi- 
cation from  Mr.  Dow  W.  Harter,  Assistant  in  your  office,  which 
communication  reads  as  follows: 

"A  number  of  questions  have  arisen  under  the  new  high- 
way act  which  are  perplexing  our  office,  and  we  would  ap- 
preciate an  opinion  from  your  office  covering  the  following 
matters : 

"Upon  the  filing  of  a  petition  for  the  improvement  of  a 
county  road,  signed  by  the  owners  of  a  majority  of  the  foot 
frontage  of  the  lots  and  lands  abutting  on  said  road,  a  resolu- 
tion was  adopted  in  February,  1915,  by  the  board  of  county 
commissioners,  finding  the  route  specified  in  the  petition  was 
a  part  of  a  county  road,  determining  the  improvement  of  the 
road  as  prayed  for  in  said  petition  by  establishing  a  grade, 
grading,  draining,  curbing,  paving  and  improving  the  same, 
and  directed  the  county  surveyor  to  go  upon  said  road  and 
make  all  necessary  surveys,  profiles,  plans  and  specifications 
for  such  improvement.    The  county  surveyor,  in  pursuance  of 
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this  resolution  has  prepared  surveys,  profiles,  plans,  specifica- 
tions and  estimates,  which  have  been  filed  with  the  present 
board  of  county  commissioners  since  the  first  Monday  in  Sep- 
tember, 1915. 

"The  question  arises  whether  further  steps  looking  to- 
ward the  improvement  of  this  road  shall  be  taken  in  accord- 
ance with  the  provisions  of  the  so-called  Cass  highway  law, 
amended  Senate  Bill  number  125,  Volume  105-6  Ohio  Laws, 
page  574,  or  whether  the  county  commissioners  shall  disre- 
gard the  preliminary  resolution  heretofore  passed  after  the 
filing  of  the  petition  and  start  anew  under  the  Cass  law,  or 
whether  the  whole  improvement  shall  be  carried  out  under 
Section  6903  et  seq.,  General  Code,  the  old  Dodge  law  as  was 
contemplated  when  the  petition  was  filed  and  the  original  reso- 
lution passed. 

"When  a  county  improvement  is  to  be  made  under  an 
agreement  between  the  county  commissioners  and  the  trus- 
tees of  a  township,  or  townships,  and  it  is  found  necessary 
to  issue  bonds  to  provide  for  the  township's  portion  of  the 
cost  and  expense  of  such  improvement,  are  said  bonds  issued 
by  the  county  commissioners  under  authority  of  Section  108 
of  the  Cass  law,  and,  if  so,  upon  what  property  is  the  tax 
levied  to  provide  a  sum  to  pay  the  interest  thereon  and  to 
create  a  sinking  fund  for  their  retirement  at  maturity?" 

The  first  question  presented  by  Mr.  Barter's  communication  is 
as  to  the  right  of  county  commissioners  to  complete  a  road  im- 
provement under  Section  6903  et  seq.  of  the  General  Code,  repealed 
by  the  Cass  Highway  Law,  where  the  petition  for  the  improve- 
ment was  filed  and  granted  by  the  county  commissioners  prior  to 
the  going  into  effect  of  the  Cass  Highway  Law.  A  very  similar 
question  was  presented  to  this  department  by  Hon.  F.  J.  Bishop, 
Prosecuting  Attorney  of  Ashtabula  County,  and  in  Opinion  No. 
1045,  rendered  by  me  to  Mr.  Bishop  on  the  29th  day  of  November, 
1915,  it  was  held  that  where  proceedings  for  the  improvement  of  a 
road  were  started  under  Section  6956-1  et  seq.  of  the  General  Code, 
and  the  commissioners,  prior  to  the  going  into  effect  of  the  Cass 
Highway  Law  on  the  6th  day  of  September,  1915,  had  made  a 
favorable  finding  upon  the  petition  presented  to  them,  a  right 
existed  in  the  petitioners  to  have  the  improvement  completed  and 
that  under  the  saving  provisions  of  the  Cass  Highway  Law  it  is 
the  duty  of  the  county  commissioners  to  proceed  with  the  con- 
struction of  the  improvement  and  to  prosecute  the  work  to  com- 
pletion under  the  law  in  force  at  the  time  the  petition  was  filed, 
and  the  resolution  making  a  favorable  finding  thereon  adopted  by 
the  board  of  county  commissioners.    The  same  principles  are  ap- 
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plicable  where  the  improvement  was  started  under  Sections  6903 
et  seq.,  of  the  General  Code,  and  I  therefore  advise  you,  in  answer 
to  Mr.  Barter's  first  question,  that  the  improvement  should  be 
completed  under  Section  6903  et  seq.  of  the  General  Code,  as  was 
contemplated  when  the  petition  was  filed  and  granted  by  the  county 
commissioners.  I  enclose  for  your  information  a  copy  of  the  opin- 
ion rendered  to  Mr.  Bishop  and  referred  to  by  me. 

Coming  now  to  consider  the  second  inquiry  contained  in  Mr. 
Barter's  letter,  it  may  be  observed  that  under  section  100  of  the 
Cass  Highway  Law,  Section  6921  G.  C,  authorizing  the  county 
commissioners  of  a  county  to  enter  into  an  agreement  with  the 
trustees  of  a  township  or  townships  in  which  a  road  improvement 
is  in  whole  or  part  situated,  the  agreement  may  provide  for  a  di- 
vision of  the  cost  and  expense  of  the  improvement  between  the 
county  and  the  township  or  townships. 

Under  Section  105  of  the  act,  Section  6926  G.  C,  the  county 
commissioners  are  authorized  to  levy  a  tax  upon  the  taxable  prop- 
erty of  the  county  for  the  purpose  of  meeting  the  county^s  pro- 
portion of  the  cost  and  expense  of  road  improvements  carried  for- 
ward under  Chapter  VI  of  the  act. 

Under  Section  106  of  the  act.  Section  6927  G.  C,  the  county 
commissioners  are  authorized  to  levy  a  tax  upon  the  taxable  prop- 
erty of  a  township  for  the  purpose  of  meeting  such  township's  pro- 
portion of  the  cost  and  expense  of  road  improvements  carried  for- 
ward under  the  chapter  in  question. 

Under  Section  98  of  the  act.  Section  6919  G.  C,  a  number  of 
methods  of  paying  the  cost  and  expense  are  provided,  which 
methods  call  for  an  assessment  of  all  or  some  part  of  the  cost  and 
expense  against  the  owners  of  benefited  real  estate. 

The  county  commissioners  are  by  Section  108  of  the  act.  Sec- 
tion 6929  G.  C,  authorized  to  issue  bonds  in  anticipation  of  the 
taxes  and  assessments  referred  to  above.  The  second  in  question 
reads  as  follows: 

"The  county  commissioners  in  anticipation  of  the  collec- 
tion of  such  taxes  and  assessments  may,  whenever  in  their 
judgment  it  is  deemed  necessary,  sell  the  bonds  of  said  county 
in  the  aggregate  amount  necessary  to  pay  the  estimated  cost 
and  expenses  of  such  improvement.  Such  bonds  shall  state  for 
what  purpose  they  are  issued  and  shall  bear  interest  at  a  rate 
not  to  exceed  five  per  cent  per  annum,  payable  semi-annuaUy 
and  in  such  amounts  and  to  mature  at  such  times  as  the  com- 
missioners shall  determine,  subject  to  the  provision,  however, 
that  said  bonds  shall  mature  in  not  more  than  ten  years  prior 
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to  the  issuance  of  such  bonds,  the  county  commissioners  shall 
provide  for  levying  and  collecting  annually  a  tax  upon  all  the 
taxable  property  of  the  county  to  provide  a  sum  sufficient  to 
pay  the  interest  on  such  bonds  and  to  create  a  sinking  fund 
for  their  retirement  at  maturity.  The  sale  of  such  bonds  shall 
be  advertised  once  not  later  than  two  weeks  prior  to  the  date 
fixed  for  such  sale  in  a  newspaper  published  and  of  general 
circulation  within  such  county,  if  there  be  any  such  paper 
published  in  said  county,  but  if  there  be  no  such  paper  pub- 
lished in  said  county  then  in  a  newspaper  having  general 
circulation  in  said  county.  Such  bonds  shall  be  sold  to  the 
highest  responsible  bidder  for  not  less  than  par  and  accrued 
interest.  The  county  commissioners  may  reject  any  or  all 
bids.  The  proceeds  of  such  bonds  shall  be  used  exclusively 
for  the  payment  of  the  costs  and  expenses  of  the  improvement 
for  which  they  are  issued." 

It  should  be  noted  in  the  first  instance  that  there  is  an  error  in 
the  punctuation  of  this  section.  The  second  sentence  of  the  sec- 
tion is  in  reality  two  sentences  and  under  the  familiar  rule  that 
the  courts  will,  in  the  construction  of  a  statute,  disregard  the 
punctuation  or  re-punctuate  it  if  need  be,  the  section  in  question 
should  be  re-punctuated  by  placing  a  period  after  the  word 
"years",  in  the  second  sentence  of  the  section  as  printed,  thus  sep- 
arating this  sentence  in  order  to  make  the  same  conform  to  the 
manifest  intention  of  the  legislature  and  render  it  intelligible. 

26  Am.  &  Eng.  Encyc,  2nd  Ed.,  631. 

Bearing  in  mind  the  fact  that  the  bonds  authorized  by  this 
section  may  be  issued  in  anticipation  of  collection  of  taxes  levied 
upon  a  county,  taxes  levied  upon  a  township  and  special  assess- 
ments, it  becomes  necessary  to  consider  the  force  and  effect  of  the 
following  sentence  found  in  the  section  in  question: 

"Prior  to  the  issuance  of  such  bonds,  the  county  commis- 
sioners shall  provide  for  levying  and  collecting  annually  a  tax 
upon  all  the  taxable  property  of  the  county  to  provide  a  sum 
sufficient  to  pay  the  interest  on  such  bonds  and  to  create  a 
sinking  fund  for  their  retirement  at  maturity." 

It  is  apparent  that  the  legislature  in  using  the  above  quoted 
language  did  not  intend  that  where,  under  Section  6929  G.  C.  bonds 
were  issued  in  anticipation  of  a  tax  on  a  county,  a  tax  on  a  town- 
ship and  special  assessments  against  benefited  real  estate,  then  the 
entire  interest  and  redemption  fund  for  such  bonds  should  be  pro- 
vided by  a  levy  on  the  county  duplicate.  Where  bonds  are  issued 
in  anticipation  of  a  tax  on  a  county,  then  the  tax  levied  for  the 
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payment  of  such  bonds  is  to  be  levied  on  the  county,  and  where 
bonds  are  issued  in  anticipation  of  a  tax  on  a^  township  then  the 
tax  levied  for  the  payment  of  such  bonds  is  to  be  levied  on  the 
township.  Where  bonds  are  issued  in  anticipation  of  special  as- 
sessments, the  interest  and  redemption  fund  is  to  be  created  by  the 
special  assessments  in  question.  It  is  manifest  that  the  legislature 
in  using  the  above  quoted  language  had  in  mind  a  tax  similar  to 
that  provided  for  by  Section  5630-1  G.  C,  106  0.  L.,  495,  which  sec- 
tion reads  as  follows: 

"Bonds  issued  by  county  commissioners  in  the  manner 
provided  by  law  in  anticipation  of  the  collection  of  special 
assessments  levied  against  the  property  abutting  upon  a  pro- 
posed improvement  or  to  be  benefited  thereby,  or  in  anticipa- 
tion of  the  collection  of  taxes  upon  the  taxable  property  of  any 
township,  or  townships,  of  the  said  county  within  which  such 
improvement  is  to  be  made,  shall  be  full,  general  obligations 
of  such  county,  for  the  payment  of  the  principal  and  interest 
of  which,  when  due,  the  full  faith,  credit  and  revenues  of  such 
county  shall  be  pledged.  The  county  commissioners  shall, 
prior  to  the  issuance  of  the  bonds  above  mentioned,  provide 
for  the  levying  of  a  tax  upon  all  the  taxable  property  of  the 
county  to  cover  any  deficiency  in  the  payment  or  collection  of 
such  special  assessments  or  township  tax." 

It  would  not  have  been  within  the  power  of  the  legislature  to 

provide  that  bonds  should  be  issued  in  anticipation  of  a  county  tax, 

a  township  tax  and  special  assessments  and  then  further  provide 

that  the  township  tax  and  the  special  assessments  should  not  be 

levied  but  that  the  entire  interest  and  redemption  fund  should  be 

provided  by  a  levy  on  the  taxable  property  of  the  county. 

Wasson  v.  Commissioners,  49  O.  S.,  622; 

Hubbard  v.  Fitzsimmons,  57  O.  S.,  436; 

State  ex  rel.  Brennan  v.  Benham,  89  O.  S.,  351 ; 

Cooley  on  Taxation,  p.  227 ; 

27  Am.  and  Eng.  Encyc.  of  Law,  2nd  Ed.,  595 ; 

37  Cyc,  723. 

It  is  elementary  that  there  is  a  presumption  in  favor  of  the 
constitutionality  of  a  statute  and  that  when  a  statute  is  suscep- 
tible of  two  constructions,  one  of  which  supports  the  act  and  gives 
it  effect  and  the  other  renders  it  unconstitutional  and  void,  the 
former  is  to  be  adopted.  The  whole  statute  and  all  its  parts  are 
also  to  be  taken  together  and  any  particular  provision  must,  if 
possible,  receive  a  construction  consistent  with  the  rest  of  the  act. 

In  view  of  the  above  considerations,  it  would  be  impossible  to 
reach  a  conclusion  different  from  that  herein  announced  even  if 
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it  be  conceded  that  the  language  now  under  discussion  is  of  doubt- 
ful import.  It  is  my  opinion  that  the  legislature,  by  the  use.  of 
the  language  in  question,  intended  to  provide  that  as  between  a 
county  and  the  holder  of  bonds  issued  under  Section  6929  G.  C, 
such  bonds  should  be  the  full  and  general  obligation  of  the  county, 
that  the  credit  and  revenue  of  the  county  should  be  liable  for  the 
payment  of  such  bonds,  and  that  prior  to  the  issuance  of  such 
bonds  the  commissioners  should  provide  for  levying  and  collecting 
annually  a  tax  upon  all  the  taxable  property  of  the  county  sufr 
ficient  to  cover  any  deficiency  in  the  township  tax  or  assessments 
to  the  end  that  there  might  be  provided  under  all  circumstances 
and  conditions  a  sum  sufficient  to  pay  the  interest  on  such  bonds 
and  to  create  a  sinking  fund  for  their  retirement  at  maturity. 

When  a  county  road  improvement  is  to  be  made  under  an 
agreement  between  the  county  commissioners  and  the  trustees  of 
a  township  and  it  is  necessary  to  issue  bonds  to  provide  for  the 
township's  proportion  of  the  cost  and  expense  of  such  improvment, 
the  county  commissioners  may  issue  such  bonds  under  authority  of 
Section  108  of  the  Cass  Highway  Law,  Section  6929  G.  C.,  and  the 
county  commissioners  should,  in  the  legislation  providing  for  the 
issue  of  bonds,  provide  for  levying  and  collecting  annually,  by  taxa- 
tion, on  all  the  taxable  property  of  the  county,  in  case  any  of  the 
county's  proportion  of  the  cost  and  expense  of  such  improvement  is 
to  be  provided  by  the  bond  issue,  an  amount  sufficient  to  pay  the 
county's  proportion  of  the  interest  on  said  bonds  and  to  provide 
the  county's  proportion  of  a  sinking  fund  for  their  final  redemp- 
tion at  maturity,  they  should  provide  for  levying  and  collecting  an- 
nually, by  taxation,  on  the  taxable  property  of  the  township  in 
which  the  road  improvement  is  located,  an  amount  sufficient  to  pay 
the  township's  proportion  of  the  interest  on  said  bonds  and  to  pro- 
vide the  township's  proportion  of  a  sinking  fund  for  their  final 
redemption  at  maturity,  and  they  should  also  provide,  in  addition 
to  said  levies,  for  the  levying  of  a  tax  upon  all  the  taxable  prop- 
erty of  the  county,  to  cover  any  deficiency  in  the  payment  or  col- 
lection of  the  taxes  levied  upon  the  township. 

While  not  involved  in  Mr.  Barter's  inquiry,  it  should  be  fur- 
ther observed  that  where  bonds  are  issued  under  section  6929  G. 
C,  in  anticipation  not  only  of  county  and  township  taxes  but  also 
in  anticipation  of  special  assessments,  the  bond  legislation  should 
further  provide  for  the  levying  of  a  tax  upon  all  ttie  taxable  prop- 
erty of  the  county  to  cover  any  deficiency  in  the  payment  or  col- 
lection of  the  special  assessment. 
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The  Federal  Act  of  1914  'i;o  Increase  the  Internal  Reyenue  and  for 
Other  Purposes"  Does  Not  Authorize  a  Tax  or  Require  the 
Stamping  of  Bonds  of  Township  Officers. 


No.  1205— (Opinion  Dated  January  26,  1916.) 

Bureau  of  Inspection  and  Supervision  of  iSiblic  Offices,  Columbus, 

Ohio. 

Gentlemen: — ^I  am  in  receipt  of  the  following  letter  from  Mr. 

E.  E.  Emerick,  Clerk  of  Lake  Township,  Ashland  County,  Ohio : 

"I  wish  to  be  informed  if  the  bonds  of  township  officers 
require  government  stamps.    Please  let  me  hear  from  you." 


As  the  question  asked  is  of  general  interest  and  concerns 
rights  of  practically  all  the  officers  in  the  several  sub-divisions  of 
the  state  government,  I  deem  it  advisable  and  proper  to  answer  the 
same,  and  in  harmony  with  former  practice  I  am  directing  my 
opinion  to  your  Department. 

The  emergency  revenue  act  of  1914,  entitled  "An  act  to  in- 
crease the  internal  revenues  and  for  other  purposes"  United  States 
Statutes  at  Large,  Vol.  38,  page  761,  under  Schedule  A,  provides 
as  follows: 

"Bond.  For  indemnifying  any  person  or  persons,  firm 
or  corporation  who  shall  become  bound  or  engaged  as  surety 
for  the  payment  of  any  sum  of  money,  or  for  the  due  execu- 
tion or  performance  of  the  duties  of  any  office  or  position,  and 
to  account  for  money  received  by  virtue  thereof,  and  all  other 
bonds  of  any  description,  except  such  as  may  be  required  in 
legal  proceedings,  not  otherwise  provided  for  in  this  schedule, 
50  cents." 

This  language  standing  alone  would  seem  broad  enough  in 

scope  to  require  the  stamping  of  bonds  required  for  the  prop«" 

qualification  of  township  officers.    Section  15  of  the  Act,  however, 

contains  the  following  proviso  or  limitation : 

*  *  *  "Provided,  That  it  is  the  intent  hereby  to  exempt 
from  the  stamp  taxes  imposed  by  this  act  such  state,  county, 
town  or  other  municipal  corporations  in  the  exercise  only  of 
functions  strictly  belonging  to  them  in  their  ordinary  govern- 
mental, taxing  or  municipal  capacity.  *  *  *" 

The  question  arising  therefore  is  whether  the  giving  of  a  bond 
by  the  township  officer,  as  one  of  the  necessary  steps  to  qualify 
him  for  the  performance  of  official  duties,  is  the  exercise  of  a  gov- 
ernmental function  of  the  state  or  one  of  its  subdivisions. 

The  principle  involved  was  considered  and  decided  by  the 
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United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  in  the  case 
of  Bettman  v.  Warwick,  106  Fed.  Rep.,  46,  in  which  the  court,  con- 
firming the  decision  of  the  Circuit  Court  of  the  Uliited  States  for 
the  Southern  District  of  Ohio,  held  that  the  bond  required  of  a 
notary  public  as  part  of  his  qualification  for  office  was  not  subject 
to  the  revenue  tax  provided  in  the  Act  of  June  13,  1898,  entitled : 
"An  act  to  provide  ways  and  means  to  meet  war  expenditures  and 
other  purposes." 

The  language  of  the  1898  Act,  under  which  it  was  sought  to 
exact  a  tax  upon  the  bond  of  a  notary  public,  was  very  similar  to 
the  provision  of  the  present  law,  and  was  as  follows : 

"Bond:  For  indemnifying  any  person  or  persons,  firm 
or  corporation,  who  shall  have  become  bound  or  engaged  as 
surety  for  the  payment  of  any  sum  of  money,  or  for  the  due 
execution  or  performance  of  the  duties  of  any  office  or  posi- 
tion, and  to  account  for  money  received  by  virtue  thereof,  and 
all  other  bonds  of  any  description,  except  such  as  may  be  re- 
quired in  legal  proceedings,  not  otherwise  provided  for  in  this 
schedule,  fifty  cents." 

The  1898  Act  also  continued  a  proviso  or  exemption  in  Section 

17,  similar  to  the  exempting  clause  of  the  present  law  above  quoted 

which  was  as  follows: 

"Provided,  That  it  is  the  intent  hereby  to  exempt  from 
the  stamp  taxes  imposed  by  this  act  such  state,  county,  town 
or  other  municipal  corporations  in  the  exercise  only  of  func- 
tions strictly  belonging  to  them  in  their  ordinary  govern- 
mental, taxing  or  municipal  capacity." 

The  Circuit  Court  of  Appeals  confirming  the  decision  of  the 
lower  court  held  that  a  notary  public  was  a  state  officer  exercising 
state  functions  and  by  the  language  of  the  statute  itself  exempt 
from  the  payment  of  a  tax  upon  his  bond  of  qualification.  The 
Court  went  further  in  its  opinion  and  stated  that  regardless  of 
specific  exemptions  contained  in  the  statute  itself  it  was  incompe- 
tent for  the  federal  government  to  tax  a  state  function  or  the 
means  by  which  state  functions  are  exercised.  Numerous  authorl' 
ties  are  cited  by  the  court  in  support  of  this  principle,  which  is  set 
forth  in  the  first  branch  of  the  syllabus,  as  follows : 

"The  United  States  and  the  states  act  separately  and  in- 
dependently of  each  other  in  the  field  within  which  each  is  sov- 
ereign, and  neither  have  power  to  impose  a  tax  which  will  in- 
terfere with  the  exercise  of  the  sovereignty  of  the  other  within 
their  own  sphere,  either  by  taxing  their  functions  or  the 
means  by  which  they  are  exercised.  A  power  in  the  federal 
government  to  exact  a  tax  upon  the  right  to  qualify,  under  a 
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state  law,  for  the  performance  of  the  duties  of  a  state  olBRce, 
is  inconsistent  with  the  existence  of  any  supreme  govern- 
mental authority  in  the  state,  and  the  converse  is  true  as  re- 
gards the  power  of  the  state  to  tax  the  means  employed  by 
the  federal  government  to  carry  into  execution  the  powers 
vested  in  it  by  the  constitution.'* 

Upon  the  principle  laid  down  by  the  court  in  the  above  case 
and  the  authorities  there  cited  by  the  court,  I  am  of  the  opinion 
that  the  federal  act  of  1914  "to  increase  the  internal  revenue  and 
for  other  purposes"  does  not  authorize  a  tax  upon  or  require  the 
stamping  of  bonds  of  township  officers. 

Compensation  Can  be  Allowed  by  Industrial  Commission  of  Ohio 
for  Temporary  Disability  Which  Exceeds  Partial  Disability  as 
Specified  in  Section  33  of  Workmen's  Compensation  Act  (Section 
1465-80,  General  Code),  as  Said  Section  Provides  the  Minimum 
Amount  to  be  Paid. 


No.  1190— (Opinion  Dated  January  20,  1916.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  I  am  in  receipt  of  the  following  letter  from  your 
department  in  which  you  request  my  opinion  with  reference  to  the 
allowance  of  compensation  under  Section  33  of  the  Workmen's  Com- 
pensation Law,  or  Section  1465-80  of  the  General  Code,  (103  0.  L., 
72): 

"In  a  case  of  injury  resulting  in  the  amputation  of  one- 
third  of  the  fourth  finger,  for  which  a  specific  allowance  of  five 
weeks'  compensation  at  two-thirds'  wages  is  provided  in  Sec- 
tion 33  of  the  compensation  act,  and  where  the  actual  period 
of  disablement  lasts  for  more  than  five  weeks,  does  the  statute 
require  or  allow  the  payment  of  compensation  to  cover  the  pe- 
riod of  disability  in  excess  of  the  specific  period  provided  for 
by  Section  33  ? 

"The  attached  statement  sets  forth  in  detail  the  facts  in 
the  case  in  which  the  question  arose." 

Omitting  such  parts  of  Section  33  of  the  act,  referred  to  above, 

as  are  not  applicable  to  your  question,  the  section  reads  as  follows : 

"In  case  of  injury  resulting  in  partial  disability,  the  em- 
ploye shall  receive  sixty-six  and  two-thirds  per  cent,  of  the 
impairment  of  his  earning  capacity  during  the  continuance 
thereof,  not  to  exceed  a  maximum  of  twelve  dollars  per  week, 
or  a  greater  sum  in  the  aggregate  than  thirty-seven  hundred 
apd  fifty  dollars.  In  cases  included  in  the  following  schedule, 
the  disability  in  each  case  shall  be  deemed  to  continue  for  the 
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period  specified  and  the  compensation  so  paid  for  such  injury 
shall  be  as  specified  herein,  to-wit: 

"For  the  loss  of  a  fourth  finger,  commonly  known  as  the 
little  finger,  66  2-3%  of  the  average  weekly  wages  during  fif- 
teen weeks     ♦     ♦     ♦ 

"The  loss  of  the  third  finger,  or  distal  phalange,  of  any 
finger  shall  be  considered  to  be  equal  to  the  loss  of  one-third 
of  such  finger.     *     *     *** 

This  section  provides  that  in  cases  enumerated  in  the  schedule 
the  disability  in  each  case  shall  be  deemed  to  continue  for  the  period 
specified  and  the  compensation  shall  be  as  therein  provided.  It 
would  seem  from  the  language  of  the  statute  just  quoted  that  com- 
pensation for  an  injury  resulting  in  partial  disability  shall  not  be 
paid  for  a  less  period  than  is  provided  in  the  schedule.  The  state- 
ment attached  to  your  letter  shows  that  there  was  a  temporary  dis- 
ability extending  beyond  the  period  specified  for  one-third  loss  of 
the  fourth  finger.  Your  question  then  is  whether  or  not  compensa- 
tion can  be  awarded  covering  this  further  period  of  temporary  dis- 
ability. 

Section  32  of  the  act,  or  Section  1465-79  of  the  General  Code 

(103  0.  L.,  85)  provides  as  follows : 

"In  cases  of  temporary  disability,  the  employe  shall  receive 
sixty-six  and  two-thirds  per  cent,  of  his  average  weekly  wages 
so  long  as  such  disability  is  total,  not  to  exceed  a  maximum  of 
twelve  dollars  per  week,  and  not  less  than  a  minimum  of  five 
dollars  per  week,  in  which  event  he  shall  receive  compensation 
equal  to  his  full  wages ;  but  in  no  case  to  continue  for  more  than 
six  weeks  from  the  date  of  the  injury,  or  to  exceed  three  thou- 
sand, seven  hundred  and  fifty  dollars." 

The  section  just  quoted  refers  to  injuries  resulting  in  tempor- 
ary disability.  There  is  a  temporary  disability  resulting  to  the  em- 
ploye in  the  case  you  cite  in  your  letter  which  is  for  a  greater  period 
than  that  provided  in  the  schedule  under  Section  33  of  the  act. 

We  think  that  the  purpose  and  object  of  the  Workmen's  Com- 
pensation Act  was  to  compensate  the  injured  employe  during  the 
period  of  his  disability  and  that  therefore  Sections  32  and  33  should 
be  construed  together,  and  that  compensation  can  be  properly 
awarded  covering  a  temporary  disability  where  the  period  extends 
for  a  longer  time  than  is  specified  in  the  schedule  of  Section  33  for 
partial  disability. 

The  question  submitted  in  your  letter  is  identical  with  one 
which  arose  under  the  Workmen's  Compensation  Law  of  the  state 
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of  New  Jersey.  The  New  Jersey  law  in  Section  2,  Clause  A,  pro- 
vides compensation  for  injuries  producing  temporary  disability,  and 
Clause  B  provides  for  disability  total  in  character  and  permanent 
in  quality.  Clause  C  provides  for  disability  partial  in  character 
but  permanent  in  quality,  and  it  is  further  provided  in  this  section 
and  clause  that  in  cases  included  in  its  following  schedule  the  com- 
pensation shall  be  that  named  in  the  schedule. 

In  the  case  of  The  Nitram  Company  vs.  Creigh,  reported  in  86 

Atl.»  436,  compensation  was  awarded  for  temporary  disability  to 

which  was  added  the  period  specified  in  the  schedule  for  a  partial 

disability.    The  employer  objected  to  the  award,  the  case  was  taken 

to  the  supreme  court  of  that  state,  and  the  award  was  sustained,  the 

syllabus  of  the  case  being  as  follows : 

"Where  a  servant  employed  under  the  Workmen's  Com- 
pensation Law  got  his  fingers  mashed  and  some  of  them  were 
amputated  and  such  injury  produced  temporary  disability  part- 
ly due  to  an  affection  preventing  him  from  going  to  work,  dam- 
ages were  properly  allowed  both  under  Clause  A  concerning 
temporary  disability  and  Clause  C,  providing  for  disability  par- 
tial in  character,  but  permanent  in  quality  even  though  the 
damage  would  exceed  the  maximum  recovered  under  Clause  B, 
relating  to  total  and  permanent  disability." 

Therefore,  in  anwser  to  your  question,  I  am  of  the  opinion  that 
compensation  can  properly  be  allowed  for  temporary  disability 
which  exceeds  that  of  partial  disability  as  specified  in  the  schedule 
contained  in  Section  33  of  the  Workmen's  Compensation  Law,  or 
Section  1465-80  of  the  General  Code,  and  that  Section  33  provides 
the  minimum  amount  which  shall  be  paid  in  cases  therein  specified. 

•9* 

Women  Are  Not  ''Qualified  Electors''  Within  the  Meaning  of  Sec- 
tion 4692,  General  Code,  (106  O.  L.  396),  and  Cannot  Sign  a  Rem- 
onstrance Against  the  Transfer  of  Territory  From  One  School 
District  to  Another  as  Provided  in  Said  Section — County  Boards 
of  Education  May  Transfer  Territory  From  One  Rural  School 
District  to  Another  Without  the  Approval  of  the  Boards  of  Edu- 
cation of  the  Districts  Affected. 


No.  1034— (Opinion  Dated  November  17,  1915.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  uallipolis,  Ohio. 

Dear  Sir:     I  have  your  letter  of  November  8,  1915,  which  is 

as  follows: 

"During  the  summer  of  1915,  the  county  board  of  educa- 
tion transferred  territory  from  Addison  township  county  school 
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district,  to  Cheshire  special  county  school  district.  The  board 
of  education  of  Addison  township  and  Cheshire  special  dis- 
trict, had  previously  failed  to  agree  on  the  transfer,  and  the 
transfer  was  violently  opposed  by  the  board  of  education  of 
Addison  township,  and  in  my  opinion  it  is  in  fact  inequitable. 

"After  the  county  board  by  resolution  made  the  transfer, 
a  map  was  filed  with  the  county  auditor,  and  notice  given  as 
required  by  law.  Within  thirty  days  after  the  filing  of  the 
map  with  the  county  auditor,  a  remonstrance  was  presented 
to  the  county  board  of  education  signed  by  four  of  the  eight 
male  electors  residing  in  the  territory  sought  to  be  transferred, 
and  six  of  the  eight  women  electors  of  that  territory.  Women 
are  entitled  to  vote  for  boards  of  education,  sign  petitions  for 
nominations  for  members  of  the  board,  and  hold  some  offices 
by  election  in  school  matters,  and  may  have  other  rights  as 
electors  and  taxpayers  in  school  affairs. 

"Does  the  phrase  'qualified  electors,'  as  used  in  Section 
4692  G.  C  (O.  L.  106  v.  396) ,  include  women  who  are  entitled 
to  vote  in  school  matters  ?  No  resolution  has  been  passed*  by 
the  county  board  of  education  or  the  Cheshire  special  board  as 
to  division  of  funds  as  required  by  Section  4696  G.  C.  What 
is  your  opinion  as  to  whether  or  not  this  transfer  can  be  made 
under  the  facts  submitted?'" 

In  your  letter  of  November  13,  you  state  that  the  transfer  of 

territory  above  referred  to  was  made  on  October  9,  1915. 

Section  4692  G.  C,  as  amended  in  106  O.  L.,  397,  provides : 

"The  county  board  of  education  may  transfer  a  part  or 
all  of  a  school  district  of  the  county  school  district  to  an  ad- 
joining district  or  districts  of  the  county  school  district.  Such 
transfer  shall  not  take  effect  until  a  map  is  filed  with  the  aud- 
itor of  the  county  in  which  the  transferred  territory  is  situ- 
ated, showing  the  boundaries  of  the  territory  transferred,  and 
a  notice  of  such  proposed  transfer  has  been  posted  in  three 
conspicuous  places  in  the  district  or  districts  proposed  to  be 
transferred,  or  printed  in  a  paper  of  general  circulation  in  said 
county,  for  ten  days ;  nor  shall  such  transfer  take  effect  if  a 
majority  of  the  qualified  electors  residing  in  the  territory  to 
be  transferred,  shall,  within  thirty  days  after  the  filing  of  such 
map,  file  with  the  county  board  of  education  a  written  remon- 
strance against  such  proposed  transfer.  If  an  entire  district 
be  transferred  the  board  of  education  of  such  district  is  there- 
by abolished  or  if  a  member  of  the  board  of  education  lives  in 
a  part  of  a  school  district  transferred  the  member  becomes  a 
non-resident  of  the  school  district  from  which  he  was  trans- 
ferr^  and  ceases  to  be  a  member  of  such  board  of  education. 
The  legal  title  of  the  property  of  the  board  of  education  shall 
become  vested  in  the  board  of  education  of  the  school  district 
to  which  such  territory  is  transferred.  The  county  board  of 
education  is  authorized  to  make  an  equitable  division  of  the 
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school  funds  of  the  transferred  territory  either  in  the  treasury 
or  in  the  course  of  collection.  And  also  an  equitable  division 
of  the  indebtedness  of  the  transferred  territory." 

From  your  statement  of  facts  it  appears  that  on  October  9, 
1915,  the  board  of  education  of  Gallia  county  school  district,  acting 
under  authority  and  in  compliance  with  the  above  provisions  of  the 
statute,  passed  a  resolution  transferring  territory  from  Addison 
township  rural  school  district  to  Cheshire  rural  school  district 
within  said  county  school  district,  filed  a  map  with  the  county  aud- 
itor and  gave  the  notice  of  the  proposed  transfer  as  required  by 
said  statute. 

It  further  appears  that  within  the  thirty-day  period  prescribed 
by  said  statute,  a  written  remonstrance  against  the  proposed  trans- 
fer was  filed  with  the  county  board  of  education.  You  state  that 
said  remonstrance  was  signed  "by  four  of  the  eight  male  electors 
residing  in  the  territory  sought  to  be  transferred  and  six  of  the 
eight  women  electors  of  that  territory."  You  first  inquire  whether 
the  phrase  "qualified  electors"  as  found  in  Section  4692  G.  C.,  as 
above  quoted,  includes  women. 

Section  4862  G.  C.  provides : 

"Every  woman,  bom  in  the  United  States  or  who  is  the 
wife  or  daughter  of  a  citizen  of  the  United  States,  who  is  over 
twenty-one  years  of  age  and  possesses  the  necessary  qualifica- 
tions in  regard  to  residence  hereinafter  provided  for  men  shall 
be  entitled  to  vote  and  to  be  voted  for  for  member  of  the  board 
of  education  and  upon  no  other  question." 

In  view  of  the  plain  provision  of  Section  4862,  as  above  quoted, 
I  am  of  the  opinion  that  your  first  question  must  be  answered  in  the 
negative.  It  follows  that  inasmuch  as  the  remonstrance  in  ques- 
tion was  not  signed  by  a  majority  of  the  qualified  electors  residing 
in  the  territory  sought  to  be  transferred,  said  remonstrance  failed 
to  comply  with  the  requirement  of  said  Section  4692  G.  C.  and 
was  therefore  without  effect. 

While  you  state  that  the  boards  of  education  of  the  rural 
school  districts  in  question  failed  to  agree  on  the  transfer  of  the 
territory  referred  to  in  your  inquiry,  that  the  transfer  of  territory 
was  violently  opposed  by  the  board  of  education  of  Addison  town- 
ship rural  school  district,  that  in  your  opinion  said  transfer  is  in 
effect  inequitable  and  that  no  resolution  has  been  passed  by  the 
county  board  of  education  or  by  the  board  of  education  of  Cheshire 
rural  school  district,  as  to  the  division  of  funds,  it  must  be  observed 
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that  the  provisions  of  Section  4692  G.  C.,  as  amended  in  106 .0.  L., 
397,  relating  to  the  transfer  of  territory  from  a  county  school  dis- 
trict to  an  adjoining  exempted  village  school  district  or  city  school 
district,  or  to  another  county  school  district,  and  have  nothing  to 
do  with  a  transfer  of  territory  by  the  board  of  education  of  the 
county  school  district  from  one  school  district  to  another  within 
said  county  school  district. 

It  follows  therefore  that  the  consent  of  the  boards  of  education 
of  the  rural  school  districts  in  ques.tion  to  the  transfer  of  the  ter- 
ritory referred  to  in  your  inquiry  is  not  jurisdictional  of  the  right 
of  the  county  board  of  education  to  make  such  transfer,  nor  does 
Section  4692  G.  C.,  as  amended,  require  that  the  board  of  educa- 
tion of  Cheshire  rural  school  district  shall  agree  with  the  county 
board  of  education  as  to  the  division  of  funds.  However,  under 
provision  of  the  latter  part  of  Section  4692  G.  C.,  as  amended,  the 
county  board  of  education  has  authority,  when  transferring  terri- 
tory from  one  school  district  to  another  within  the  county  school 
district,  to  make  an  equitable  division  of  the  school  funds  of  the 
transferred  territory  either  in  the  treasury  or  in  the  course  of  col- 
lection and  also  an  equitable  division  of  the  indebtedness  of  the 
transferred  territory. 

Inasmuch  as  your  county  board  of  education  has  not  as  yet 
made  such  a  division  of  funds  or  indebtedness,  I  am  of  the  opinion 
that  such  action  may  still  be  taken  by  said  county  board  and  that 
the  transfer  of  the  territory  referred  to  in  your  inquiry  will  not  be 
completed  until  such  division  of  funds  or  indebtedness  is  made. 

Replying  to  your  second  question,  I  am  of  the  opinion  that 
upon  the  facts  stated  by  you  the  proceedings  of  your  county  board 
of  education  have  been  legal  and  that  upon  complying  with  the 
requirement  of  the  latter  part  of  said  Section  4692  G.  C,  the  trans- 
fer of  the  territory  in  question  will  be  lawfully  effected. 

Acceptance  of  Compensation  From  State  Insurance  Fund,  or  From 
an  Employer  Who  Elects  to  Pay  Compensaticm  Direct,  Does  Nol 
Bar  the  Employe  of  His  Right  of  Action  Against  a  Third  Person 
Who  is  a'  Tort  Feasor. 


No.  1067  (Opinion  Dated  December  3,  1915.) 

Honorable  John  V.  Campbell,  Prosecuting  Attorney,  Cincinnati,  O. 

Dear  Sir:     I  am  in  receipt  of  your  letter  of  November  24, 

1915,  in  which  you  request  an  opinion  as  follows  : 

"We  have  been  requested  to  submit  for  your  opinion  the 
following  question: 
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«  r 


If  an  employe  is  hurt  by  reason  of  the  negligence  of  a 
third  party  while  working  for  an  employer  who  is  regularly 
contributing  to  the  state  insurance  fund,  and  such  employe 
participates  in  the  fund,  is  he  barred  in  the  subsequent  action 
brought  against  the  said  third  party  on  the  theory  that  a 
settlement  with  one  joint  tort  feasor  is  a  settlement  with  all/ 
"We  trust  that  you  may  render  this  opinion  at  your 
very  earliest  convenience  and  beg  to  remain." 


The  question  submitted  in  your  letter  is  as  to  whether  or  not 
an  employe  of  an  employer  who  has  contributed  to  the  state  insur- 
ance fund  and  the  employe  having  accepted  compensation  for  an  in- 
jury out  of  the  state  insurance  fund  would  be  barred  in  a  subsequent 
action  brought  against  a  third  person  where  the  employe  has  been 
injured  by  the  third  person  while  in  the  course  of  his  employment 
with  his  employer. 

This  question  has  been  before  the  Industrial.  Commission  of 
Ohio  in  two  cases, — one  case  being  that  of  Ridorfo  v.  The  Cleve- 
land Telephone  Company,  found  in  7  N.  C.  C.  A.,  1187,  the  syllabus 
of  which  is  as  follows : 

"Settlement  with  tort-feasor.  Effect  on  right  to  compen- 
sation. Where  an  employe  is  injured  while  in  the  course  of  his 
employment  and  a  tort-feasor,  other  than  his  employer,  is  re- 
sponsible therefor,  his  right  to  receive  compensation  in  ac- 
cordance with  the  provisions  of  the  workmen's  compensation 
act  of  Ohio  is  not  lost  by  settlement  with  the  tort-feasor." 

« 

The  other  case  is  that  of  Ferraro  v.  LaBelle  Iron  Works,  8  N. 

C.  C.  A.,  1180,  the  second  branch  of  the  syllabus  being  as  follows : 

"2.  Death  caused  by  actionable  negligence  of  third  per- 
son. Effect  on  rights  of  dependents  to  recover  compensation. 
The  right  of  the  dependents  of  a  killed  employe  to  receive  com- 
pensation in  accordance  with  the  provisions  of  the  workmen's 
compensation  act  of  1913  is  not  affected  by  the  fact  that  the 
death  of  the  employe  was  caused  by  the  actionable  negligence 
of  a  third  person  not  connected  with  the  emplojrment." 

The  opinions  in  these  two  cases  before  the  Industrial  Com- 
mission discuss  the  question  quite  fully. 

The  enactment  of  the  Workmen's  Compensation  Law  of  Ohio 
has  made  an  innovation  in  the  law  of  torts.  Under  the  Ohio  Work- 
men's Compensation  Law  an  injured  employees  right  to  participate 
in  the  State  Insurance  Fund  or  to  receive  compensation  direct  from 
his  employer  is  not  based  upon  any  wrong  the  basis  of  which,  for 
a  recovery  as  in  an  action  for  tort,  would  be  upon  the  fault  or  neg- 
ligence of  his  employer.   A  review  of  the  Worlonen's  Comp^isation 
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Law  reveals  the  fact  that  compensation  is  not  awarded  on  the 
fi:round  that  the  employer  has  been  at  fault  or  negligent,  but  on  the 
simple  fact  that  the  injury  to  the  employe  was  received  in  the 
course  of  his  emplo3mient  and  not  purposely  self-inflicted.  There- 
fore the  compensation  the  employe  receives  is  not  paid  to  him  be- 
cause of  any  fault  or  negligence  on  the  part  of  the  employer,  which 
fault  or  negligence  must  be  the  basis  of  an  action  in  tort,  and  the 
employer  could  not  be  considered  under  the  Workmen's  Compensa- 
tion Law  as  a  tort-feasor,  and  there  is  no  liability  on  the  part  of 
the  employer  for  an  injury  on  the  ground  that  he  is  a  tort-feasor. 

This  question  was  before  the  Court  of  Common  Pleas  of 
Cuyahoga  County,  and  on  July  9,  1915,  Judge  Feran  rendered  an 
opinion  in  a  series  of  cases  in  which  he  discussed  the  various  pro- 
visions of  the  Ohio  Workmen's  Compensation  Law,  and  on  page  13 
of  the  opinion  of  the  court  the  same  question  submitted  by  you 
was  discussed  as  follows: 

"That  while  the  act  and  the  related  acts  are  far  from  be- 
ing perfect  *  *  *  they  certainly  do  not  deprive  the  em- 
ploye of  a  right  of  action  against  a  third  person  who  injures 
him  while  he  may  be  or  is  in  the  course  of  his  employment." 

And  by  way  of  illustration.  Judge  Feran  says  that: 

"If  the  driver  of  a  lumber  wagon,  in  the  course  of  his 
master's  business,  is  negligently  injured  by  a  railroad  com- 
pany while  crossing  its  tracks  upon  a  public  highway,  he  may 
recover  from  the  wrong-doer,  notwithstanding  he  has  recov- 
ered compensation  or  has  been  awarded  compensation  by  the 
State  Industrial  Commission  from  the  state  insurance  fund, 
for  the  injury. 

"There  is  no  possible  justification  in  law  or  ethics  or 
morals  for  the  principle  or  proposition  that  a  railroad  com- 
pany, or  any  other  corporation  or  person,  may  wantonly  or 
negligently  injure  a  man  and  claim  immunity  on  the  ground 
that  the  injured  man  received  compensation  from  the  state 
insurance  fund.  The  act  or  law  does  not  provide  for  full  com- 
pensation and  even  if  it  did,  to  hold  that  a  third  person  might 
negligently  injure  a  man  while  that  man  was  in  the  course  of 
his  master's  business,  and  escape  liability  merely  because  the 
man's  employer  was  a  contributor  to  the  state  insurance  fund, 
would  inevitably  lead  to  wanton  destruction  of  limb  and  life. 
To  so  hold  would  be  tantamount  to  holding  that  because  a  man 
has  ample  insurance  upon  his  life,  another  may  negligently 
kill  him;  or  if  he  has  an  accident  policy,  another  may  want- 
only injure  him,  and  plead  the  pa3rment  of  the  insurance  as 
a  defense  to  an  action  for  the  injury  or  death.  It  has  been  so 
uniformly  held  that  this  can  not  be  done  that  it  would  be  use- 
less and  unnecessary  to  cite  authorities  in  support  of  the  prop- 
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osition.  The  English  act  of  1906  provides  in  express  terms 
that  an  employe  injured  in  the  course  of  his  employment,  by 
a  third  person,  'shall  not  be  entitled  to  recover  both  dama^ 
and  compensation.'  The  Ohio  statute  places  no  such  limita- 
tion upon  the  rights  of  an  employe." 

Again,  quoting  from  Judge  Feran's  opinion,  on  page  15 : 

"From  a  consideration  of  these  provisions  it  becomes  ap- 
parent at  a  glance  that  the  doctrine  forbidding  double  com- 
pensation or  double  recovery  for  the  same  wrong  can  have  no 
application  and  may  not  be  invoked  by  a  third  person  w^ho 
has  rfegligently  caused  an  injury  to  an  employe  while  engagred 
in  his  master's  business,  even  though  such  employe  has  made 
application  for  and  has  been  awarded  compensation  by  the 
industrial  comjmission." 

Again,  on  page  16,  the  Court  says: 

"Again,  it  must  not  be  forgotten  that  an  employe  is  en- 
titled to  the  compensation  provided  for  in  the  act,  even  though 
the  injury  is  the  result  of  his  own  gross  negligence,  and  that 
the  employer  was  in  no  sense  responsible  for  it,  and  was  in 
no  sense  a  wrong-doer.  Under  such  circumstances,  how  can 
it  be  said  that  the  employer  was  a  tort-feasor?" 

The  same  question  as  submitted  in  your  letter  was  before  the 
Supreme  Court  of  New  Jersey,  and  arose  out  of  or  under  the 
Workmen's  Compensation  Law  of  that  state  in  the  case  of  Paint- 
ing Company  v.  Klotz,  85  N.  J.  L.  432,,  the  syllabus  of  which  is  as 
follows : 

"Where  a  workman  is  injured  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  and  a  tort-feasor 
other  than  his  master  is  responsible  therefor,  the  rierht  to 
compensation  under  the  act  of  1911  is  not  lost  by  settlement 
with  and  release  of  a  tort-feasor." 

On  page  434  of  the  opinion  the  court  says,  after  stating  the 

general  policy  and  reason  of  the  act,  that : 

"These  considerations  suffice  to  show  that  the  right  to 
compensation  under  the  statute,  and  the  right  to  recover 
damages  of  a  tort-feasor  are  of  so  different  a  character  that 
the  rule  of  law  appealed  to  by  the  prosecutor  is  inapplicable." 

A  very  interesting  discussion  of  your  question  is  found  in  the 
Ohio  Law  Reporter  of  April  5,  1915,  the  article  being  written  by 
Mr.  Ernst  Angell,  of  the  Cleveland  bar.  Without  entering  into  a 
discussion  of  this  article,  suffice  it  to  say  that  his  conclusions  are 
that  the  acceptance  of  compensation  by  an  injured  employe  out  of 
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the  state  insurance  fund  or  direct  from  his  employer  does  not  af- 
fect his  right  of  action  against  a  third  person  who  is  a  tort-feasor. 
Therefore,  answering  your  question  direct,  I  am  of  the  opinion 
that  the  acceptance  of  compensation  from  the  State  Insurance  Fund 
or  from  his  employer  who  has  elected  to  pay  compensation  direct, 
does  not  bar  the  employe  of  his  subsequent  action  against  a  third 
person  who  is  a  tort-feasor. 


SUPREME  COURT 


The  Cincinnati  Polyclinic  v.  Balch.    Vol.  92,  0.  S.  Rep. 
Court  of  Appeals — Appeal  and  Error — Jurisdiction — Controlled  by 
Section  6,  Article  IV,  Constitution,  1912 — ^Municipal  Court  of 
Cincinnati— Section  1558-26,  General  Code  (104  0.  L.,  187) — 
Limitin^r  Error  Proceedings,  UnccmstituticmaL 

1.  Section  6,  Article  IV  of  the  constitution  of  Ohio  as  amended  September 

3,  1912,  confers  jurisdiction  upon  the  courts  of  appeals  to  review,  aflSrm, 
modify  or  reverse  the  judgments  of  the  court  of  common  pleas,  superior 
courts,  and  other  courts  of  record  within  the  district.  The  fireneral  as- 
sembly has  no  power  to  enlarge  or  limit  the  jurisdiction  conferred  by  the 
constitution  of  the  state,  but  may  provide  by  law  for  the  method  of  ex- 
ercising that  jurisdiction. 

2.  Section  26  of  the  act  of  April  17,  1913  (103  O.  L.,  279),  as  amended  Feb- 

ruary Gj  1914  (104  0.  L.,  187),  in  so  far  as  it  purports  to  limit  the  ap- 
pellate jurisdiction  of  the  court  of  appeals  to  review,  affirm,  modify  or 
reverse  the  judgment  of  the  courts  of  common  pleas  within  its  districts, 
is  unconstitutional  and  void. 


(No.  14779— Decided  July  2,  1915.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 

The  defendant  in  error,  Edith  W.  Balch,  commenced  an  action 
in  forcible  detainer,  in  the  municipal  court  of  Cincinnati,  to  oust 
plaintiff  in  error  from  the  possession  of  real  estate  in  the  city  of 
Cincinnati,  Ohio. 

The  case  was  tried  to  the  court  without  the  intervention  of  a 
jury,  resulting  in  a  judgment  for  the  plaintiff  in  error.  Error  pro- 
ceeding's were  then  prosecuted  in  the  court  of  common  pleas  to  the 
judgment  of  the  municipal  court  by  the  defendant  in  error,  which 
court  reversed  the  judgment  of  the  municipal  court  and  entered 
judgment  for  this  defendant  in  error. 

This  plaintiff  in  error  then  filed  a  petition  in  error  in  the  court 
of  appeals  to  reverse  the  judgment  of  the  common  pleas  court, 
which  petition  in  error,  on  motion  of  defendant  in  error,  was  dis- 
missed and  stricken  from  the  files  for  the  reason  stated  in  the 
journal  entry  of  that  court,  that  it  "had  no  jurisdiction  in  error  of 
the  judgment  of  the  common  pleas  court  in  this  cause." 

This  proceeding  in  error  is  prosecuted  to  reverse  the  judgment 
of  the  court  of  appeals  in  sustaining  the  motion  of  defendant  in 
error  to  strike  the  petition  in  error  from  its  files. 

670 
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Mr.  Starbuck  Smith  and  Mr.  Oliver  S.  Bryant,  for  the  plaintiff 
in  error. 

Messrs.  Bruce  &  Bruce,  for  defendant  in  error. 

Donahue,  J.     The  sole  question  for  determination  here  is  * 
whether  the  court  of  appeals  has  jurisdiction  to  review  the  judg- 
ment of  the  court  of  common  pleas  in  an  error  proceeding  in  a 
forcible  detainer  case  originating  in  the  municipal  court  of  Cin- 
cinnati. 

Prior  to  the  amendment  of  September  3,  1912,  the  following 
language  relating  to  the  jurisdiction  of  the  circuit  court  was  con- 
tained in  Section  6,  Article  IV  of  the  constitution:  "The  circuit 
court  shall  have  like  original  jurisdiction  with  the  supreme  court, 
and  such  appellate  jurisdiction  as  may  be  provided  by  law." 

On  September  8,  1912,  Section  6,  Article  IV  of  the  constitu- 
tion, was  amended,  and  now  confers  appellate  jurisdiction  on  the 
court  of  appeals,  the  successor  of  the  circuit  court,  in  the  following 
language:  "The  courts  of  appeals  shall  have  *  *  *  appellate 
jurisdiction  in  the  trial  of  chancery  cases,  and,  to  review,  affirm, 
modify,  or  reverse  the  judgments  of  the  courts  of  common  pleas, 
superior  courts  and  other  courts  of  record  within  the  district  as 
may  be  provided  by  ^aw    *     *     *." 

This  amended  section  of  the  constitution  of  the  state  does  not 
authorize  the  legislature  to  grant  any  jurisdiction,  original  or  ap- 
pellate, to  the  courts  of  appeals,  but  on  the  contrary  specifically 
confers  on  these  courts  appellate  jurisdiction  in  the  trial  of  chan- 
cery cases,  and  jurisdiction  to  review,  affirm,  modify,  or  reverse 
the  judgments  of  the  courts  of  common  pleas,  superior  courts  and 
other  courts  of  record  within  the  district.  The  legislature  under 
this  amended  section  has  authority  to  provide  the  method  for  per- 
fecting an  appeal  and  the  procedure  in  error  cases,  but  it  has  no 
power  to  enlarge  or  limit  the  appellate  jurisdiction  of  courts  of 
appeals. 

On  April  17,  1913  (103  O.  L.,  279),  the  general  assembly  of 
Ohio  created  a  municipal  court  in  and  for  the  city  of  Cincinnati; 
Section  26  of  the  act  (Section  1558^26,  General  Code)  relates  to 
proceedings  in  error  from  the  judgments  of  the  municipal  court. 
On  February  6,  1914,  this  section  was  amended,  and  there  appears 
this  additional  language:  "In  civil  cases  in  which  a  judgment  of 
more  than  three  hundred  dollars  has  been  granted,  or  being  prayed 
for  has  not  been  granted,  proceedings  in  error  from  a  final  judg- 
ment or  order  of  the  court  of  common  pleas  of  Hamilton  county, 
upon  a  petition  in  error  from  such  final  judgment  or  order  of  the 
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municipal  court  to  the  court  of  common  pleas  of  Hamilton  county, 
may  be  had  as  in  other  cases  originating  in  said  court  of  common 
pleas,  to  the  court  of  appeals  of  Hamilton  county." 

It  is  claimed  that  this  section  limits  the  appellate  jurisdiction 
of  the  court  of  appeals  to  review  a  judgment  of  a  court  of  common 
pleas  upon  a  petition  in  error  to  the  judgment  of  a  municipal  court 
to  civil  cases  in  which  a  judgment  of  more  than  three  hundred  dol- 
lars has  been  asked  for  or  granted. 

If  Section  26  of  this  act  is  to  be  so  construed,  then  it  is  in  di- 
rect conflict  with  the  provision  of  Section  6,  Article  IV,  as  amend- 
ed, which  confers  upon  the  courts  of  appeals  jurisdiction  to  review, 
aflirm,  modify,  or  reverse  all  judgments  of  the  courts  of  common 
pleas.  There  is  no  authority  on  the  part  of  the  legislature  to  limit 
the  jurisdiction  of  the  courts  of  appeals  to  any  particular  class  of 
judgments.  It  cannot  add  to  or  take  from  the  appellate  jurisdic- 
tion of  the  courts  of  appeals  now  conferred  by  the  constitution. 

Under  this  constitutional  amendment  the  court  of  appeals  has 
jurisdiction  to  review  the  judgment  of  the  court  of  common  pleas 
in  this  case,  and  that  court  erred  in  dismissing  the  petition  in  error. 

Judgment  reversed  and  cause  remanded  to  the  court  of  ap- 
peals. 

Johnson,  Wanamaker,  Newman,  Jones  and  Matthias,  JJ., 
concur. 

Nichols,  C.  J.,  dissenting.  I  am  unable  to  agree  with  my  as- 
sociates relative  to  the  construction  to  be  given  to  the  qualifying 
clause  "as  may  be  provided  by  law,"  found  in  Section  6  of  Article 
IV  of  the  constitution  of  Ohio,  as  amended  September  8,  1912, 
having  to  do  with  the  jurisdiction  on  error  of  the  courts  of  appeals, 
and  the  importance  of  the  subject  justifies  a  statement  of  the  con- 
clusions which  lead  me  to  dissent  from  the  judgment. 

It  is  the  holding  of  the  court  that  the  jurisdiction  in  error  so 
conferred  on  the  courts  of  appeals  is  absolutely  fixed  by  the  con- 
stitution, with  the  same  degree  of  certainty  and  unalterability  as 
that  of  the  supreme  court,  and  that  the  general  assembly  is  wholly 
without  power  or  authority  to  either  qualify,  diminish  or  enlarge 
it.  It  is  my  opinion  that  this  jurisdiction  is  subject  to  such  limita- 
tions and  qualifications  as  the  general  assembly  may  fix;  in  other 
words,  that  the  jurisdiction  of  the  court  of  appeals  as  to  proceed- 
ings in  error  is  to  be  fixed  exactly  as  was  that  of  its  immediate 
predecessor,  the  circuit  court,  and  it  follows  therefore  that  the 
general  assembly  might  give  finality  to  the  jurisdiction  of  the  court 
of  common  pleas  in  any  cause  or  proceeding. 
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In  the  original  constitution  of  Ohio,  adopted  in  1802,  it  is  pro- 
vided, in  Section  2  of  Article  III  thereof,  that  the  supreme  court 
shall  have  appellate  jurisdiction,  both  in  common  law  and  chancery, 
in  such  cases  as  shall  be  directed  by  law. 

In  Section  4  of  the  same  article  it  is  provided  that  the  supreme 
and  common  pltos  courts  shall  have  complete  criminal  jurisdiction 
in  such  cases  and  in  such  manner  as  may  be  pointed  out  by  law. 
Section  5  of  the  same  article  provides  that  the  courts  of  common 
pleas  shall  have  jurisdiction  of  all  probate  and  testamentary  mat- 
ters and  such  other  cases  as  shall  be  prescribed  by  law. 

Thus  we  find  employed  the  three  terms,  "directed,"  "pointed 
out"  and  "prescribed  by  law." 

Unquestionably  the  jurisdiction  of  all  the  courts  of  the  state 
of  Ohio  from  1802  to  1851,  except  in  the  specific  instances  men- 
tioned, was  essentially  of  legislative  and  not  of  constitutional 
creation. 

Following  this  history  under  the  constitution  of  1851,  we  find 
that  original  Section  2  of  Article  IV  reads:  "It  [the  supreme 
court]  shall  have  *  *  *  such  appellate  jurisdiction  as  may  be 
provided  by  law."  We  come  into  contact  with  this  phrase  now  for 
the  first  time,  and  from  1851  down  to  and  including  the  latest  word 
of  the  people  in  the  formation  of  our  organic  law,  we  find  the  same 
phrase  employed  and  no  other,  excepting  in  the  provision  for  the 
jurisdiction  of  the  court  of  common  pleas  (see  Section  4  of  Article 
IV),  where  it  is  directed  that  its  jurisdiction  shall  be  fixed  by  law. 

In  the  amendment  to  Section  2  of  Article  IV,  of  date  October 
9,  1883,  the  appellate  jurisdiction  of  the  supreme  court  was  de- 
fined as  being  such  "as  may  be  provided  by  law." 

When  the  circuit  court  was  created  by  amendment  to  the 
constitution,  October  9,  1883,  being  Section  6  of  Article  IV,  its 
appellate  jurisdiction  was  defined  as  being  such  "as  may  be  pro- 
vided by  law." 

Section  8  of  Article  IV,  which  formed  the  probate  court,  pro- 
vided that  the  probate  court  shall  have  jurisdiction  in  probate  and 
testamentary  matters,  etc.,  and  such  other  jurisdiction,  in  any 
county  or  counties,  "as  may  be  provided  by  law." 

Up  until  the  decision  of  the  majority  of  the  court  in  the  in- 
stant case,  no  one  ever  contended  that  this  phrase  had  the  limited 
meaning  now  given  it.  No  court  in  the  state,  nisi  prius,  intermedi- 
ate or  supreme,  ever  held  that  "as  may  be  provided  by  law"  meant 
"may  provide  by  law  for  the  method  of  the  exercise  of  that  juris- 
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diction."  It  was  ever  and  always  held  to  mean  just  that  which  on 
its  face  it  purports  to  mean — such  jurisdiction  as  may  be  provided 
by  law;  that  is,  by  the  general  assembly. 

Under  the  constitution  as  it  existed  up  to  the  amendments  of 
1912,  it  was  universally  understood  that  the  general  assembly  had 
the  authority  to  limit,  cripple  and  even  utterly  wipe  out  the  ap- 
pellate jurisdiction  of  either  or  both  the  circuit  and  supreme 
courts,  since  this  jurisdiction  was  only  such  as  might  be  provided 
by  law,  and  of  course  the  granting  of  such  jurisdiction  carried 
with  it  the  right  of  limitation  or  even  abrogation. 

When  the  constitutional  convention  of  1912  reached  the  ques- 
tion of  the  jurisdiction  of  the  court  of  appeals,  it  sought  to  and 
did  separate  the  jurisdiction  as  to  appeal  and  error,  although  fol- 
lowing the  precedent  set  in  our  former  constitutions  of  defining 
both  classes  of  proceedings  as  appellate  jurisdiction.  In  the  first 
place  it  gives  the  court  of  appeals  appellate  jurisdiction  (jurisdic- 
tion on  appeal)  in  the  trial  of  chancery  cases,  thereby  limiting  and 
not  enlarging  the  jurisdiction  on  appeal  as  theretofore  provided 
for  the  circuit  court  by  the  legislature,  and  limits  this  class  of 
cases  most  decisively.  The  supreme  court,  in  the  case  of  Snyder 
et  al.  V.  Deeds  et  aL,  91  Ohio  St.,  407,  in  construing  this  provision, 
held  in  effect  that  the  general  assembly  no  longer  had  the  power 
to  provide  generally  for  the  appeal  of  a  cause  or  proceeding. 

Reaching  the  error  side  of  the  court's  jurisdiction,  and  to  dis- 
tinguish from  proceedings  by  way  of  appeal,  it  provides  that  it 
shall  have  jurisdiction  to  review,  affirm,  modify,  or  reverse  (being 
all  inclusive  of  error  proceedings)  the  judgments  of  the  courts  of 
common  pleas,  superior  courts  and  other  courts  of  record  within 
the  districts  as  may  be  provided  by  law. 

We  see  that  the  same  old  time-honored  expression  was  used 
— the  phrase  that  for  more  than  sixty  years  had  come  to  have  a 
generally  accepted  meaning — ^not  in  any  sense  describing  the 
method  of  exercising  the  jurisdiction  (that  is  mere  procedure),  as 
never  had  been  done  before,  but  rather  providing  the  forum  by 
which  the  jurisdiction  should  be  fixed,  as  always  had  been  done 
before. 

Had  it  been  the  purpose  of  the  f  ramers  of  this  amendnient,  in 
the  employment  of  this  phrase,  to  limit  its  application  to  the  mere 
method  of  the  exercise  of  its  jurisdiction,  how  easy  it  would  have 
been  to  have  added  to  the  phrase  "as  may  be  provided  by  law"  the 
words  "for  the  exercise  of  such  jurisdiction,"  and  how  natural  to 


Supreme  Court  675 

do  so,  if  it  were  desired  to  employ  this  phrase  in  a  different  sense 
from  that  in  which  it  had  so  long  been  understood. 

The  classification  of  the  several  inferior  courts  by  name  meant 
nothing  in  this  respect,  nor  did  the  words  "within  the  district." 
When  the  constitution  ceased  to  employ  the  general  term  "ap- 
pellate jurisdiction,"  and  substituted  jurisdiction  "to  review, 
aflSrm,  modify,  or  reverse  the  judgments,"  etc.,  it  was  of  course 
necessary  to  specify  the  courts  whose  judgments  might  be  re- 
viewed, etc.  For  the  purpose  of  this  case  it  is  as  if  the  provision 
read:  "Jurisdiction  to  review,  affirm,  modify,  or  reverse  judg- 
ments," etc.,  "as  may  be  provided  by  law." 

The  construction  given  by  the  majority  makes  the  phrase  un- 
necessary, if  not  meaningless. 

It  would  certainly  not  be  necessary,  after  having  definitely 
fixed  the  jurisdiction  of  the  court  of  appeals  beyond  any  possibility 
of  legislative  interference,  to  further  provide  that  the  method  of 
the  exercise  of  that  jurisdiction  should  be  provided  for  by  law. 
The  court  to  which  the  constitutional  jurisdiction  has  been  at- 
tached would  have  the  inherent  power  to  provide  by  rule  of  court 
all  the  methods  and  means  by  which  the  jurisdiction  should  be 
exercised.  Examples  of  this  character  can  be  found  in  the  cer- 
tiorari jurisdiction  of  the  supreme  court  in  cases  of  public  or  great 
general  interest,  and  the  jurisdiction  of  the  court  of  appeals,  where 
it  is  directed  to  certify  to  the  supreme  court  cases  in  which  the 
judgment  upon  which  they  have  agreed  is  in  conflict  with  the  judg- 
ment pronounced  upon  the  same  question  by  another  court  of  ap- 
peals of  the  state. 

In  neither  case  is  there  a  method  provided  for  the  exercise  of 
this  jurisdiction,  either  by  the  constitution  .or  the  general  assem- 
bly. Yet  the  jurisdiction  is  not  defeated  on  this  account,  but  the 
same  is  exercised  entirely  through  rules  promulgated  by  the  court. 

I  feel,  too,  that  the  spirit  of  the  new  judicial  amendment  has 
been  lost  sight  of  by  my  associates.  Its  object,  chiefly,  was  to  put 
an  end  to  the  vexatious  and  burdensome  delays  attendant  on  the 
settling  of  such  disputes  between  our  citizens  that  might  ripen 
into  suits  at  law.  It  was  not  its  purpose  to  alter  the  jurisdiction 
of  the  old  circuit  court  but  to  give  finality  to  it. 

The  construction  now  given  this  section  has  quite  the  con- 
trary effect.  It  absolutely  destroys  the  finality  of  the  jurisdiction 
of  the  court  of  common  pleas  in  a  variety  of  cases — for  example, 
divorce  cases  and  the  many  cases  coming  into  the  court  of  common 
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pleas  from  the  several  municipal  courts  of  the  state — and  likewise 
disenables  the  general  assembly  to  confer  final  jurisdiction  on  com- 
mon pleas  courts  as  to  cases  probably  triable  in  juvenile  courts^ 
cases  arising  under  the  various  humane  laws  of  the  state  and  those 
arising  from  the  violation  of  the  laws  restricting  the  illegal  sale 
of  intoxicating  liquors  and  the  sale  of  adulterated  food  products. 

The  municipal  courts  have  been  organized  in  the  larger  cities 
of  the  state  to  facilitate  the  prompt  and  efficient  administration 
of  justice  in  the  smaller  affairs  of  our  people,  and  they  are  being 
resorted  to  by  litigants  generally.  It  has  been  regarded  that  the 
slogan  of  "one  trial,  one  review"  was  being  fulfilled  by  stopping 
the  litigation  in  the  common  pleas  courts,  at  least  as  to  some  of 
the  actions  in  which  the  municipal  court  has  original  jurisdiction. 

Another  matter  of  evil  to  be  apprehended  from  the  judgment 
in  this  case  is  the  possibility  of  the  practice  coming  into  use  of 
going  on  error  direct  from  the  municipal  courts  to  the  court  of 
appeals,  thereby  unduly  enlarging  the  work  of  that  court  and 
wrecking  in  a  large  measure  the  evident  purpose  of  the  people  to 
put  an  end  to  the  wearisome  delay  in  the  hearing  of  cases.  The 
municipal  courts  of  the  state  are  all  declared  to  be  courts  of  record. 
How,  then,  can  we  escape  the  conclusion  that  a  litigant,  aggrieved 
by  the  decision  of  a  municipal  court,  may  not  go  direct  on  error 
to  the  court  of  appeals? 

It  is  true  that  under  Section  4  of  Article  IV  the  jurisdiction 
of  the  court  of  common  pleas  is  "to  be  fixed"  by  the  general  as- 
sembly, and  it  may  provide  for  error  proceedings  from  the  muni- 
cipal courts  to  the  court  of  common  pleas,  but  with  the  interpreta- 
tion given  the  "as  may  be  provided  by  law"  clause,  then,  under  the 
constitution,  the  litigaYit  has  a  right  to  prosecute  error  direct  from 
the  municipal  court  to  the  court  of  appeals,  and  it  is  a  right  that 
cannot  be  denied  by  the  general  assembly.  He  has  the  choice  of 
two  forums  wherein  to  prosecute  his  error,  neither  one  exclusive 
but  both  permissive. 

It  may  be  argued  with  plausibility  that  under  the  guise  of 
established  procedure  the  constitutional  jurisdiction  of  the  court 
of  appeals  is  not  impinged  upon,  in  this  regard,  since  by  legisla- 
tively provided  procedure  the  litigant  may  find  his  way  to  the  court 
of  appeals  by  first  invoking  the  appellate  jurisdiction  of  the  com- 
mon pleas,  thence  to  the  court  of  appeals.  But  I  gravely  doubt  the 
soundness  of  that  proposition,  for  after  all  it  operates  to  deny  to  a 
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party  the  privilege,  constitutionally  conferred,  of  going  directly 
from  a  certain  court  of  record  to  the  court  of  appeals. 

A  careful  and  painstaking  review  of  the  debates  in  the  con- 
stitutional convention  fails  to  reveal  a  word  to  the  effect  that  "as 
may  be  provided  by  law"  was  to  be  given  any  other  or  different 
meaning  than  its  simple  language  suggests,  and  it  is  incredible 
that  this  term  would  be  employed  in  so  vitally  a  distinguishing 
sense  without  passing  comment  or  debate. 

This  convention  was  intent  on  taking  no  chances  on  the  legis- 
lature undoing  its  work  in  the  way  of  limiting  the  jurisdiction  of 
the  supreme  court,  and  to  that  end  removed  from  the  constitution 
its  "as  may  be  provided  by  law"  appellate  jurisdiction  and  pro- 
vided for  its  limitation  in  express  terms ;  but  when  it  reached  the 
subject  of  the  appellate  jurisdiction  of  the  court  of  appeals  it  em- 
ployed the  same  old  term,  thereby  leaving  it  to  the  wisdom  of  the 
lawmaking  branch  of  the  government  to  provide  not  for  the 
method  of  the  exercise  of  the  jurisdiction  but  for  the  jurisdiction 
itself. 

It  was  said  by  Ranney,  J.,  in  the  course  of  his  opinion  in  the 
case  of  Hill  v.  Higdon,  5  Ohio  St.,  243,  at  page  248 :  "It  is  our  duty 
to  give  a  construction  to  the  constitution  as  will  make  it  consistent 
with  itself,  and  will  harmonize  and  give  effect  to  all  its  various  pro- 
visions. To  do  this,  we  have  only  to  suppose  that  the  convention 
used  language  with  reference  to  its  popular  and  received  significa- 
tion; and  applied  it  as  it  had  been  practically  applied  for  a  long 
series  of  years." 

Again,  Day,  J.,  in  the  opinion  in  Wolf  v.  The  State,  19  Ohio 
St.,  248,  at  page  255,  says:  "This  clause  in  the  old  constitution 
having  received  a  judicial  construction  before  it  was  adopted  in  the 
one  now  in  force,  it  is  but  reasonable  to  presume  that  the  f ramers 
of  the  present  constitution  understood  and  used  it  in  the  sense  that 
had  been  thus  given  to  it  in  the  instrument  from  which  it  was  sub- 
stantially copied." 

When  we  stop  to  consider  that  the  supreme  court  of  Ohio,  in 
the  many  cases  to  be  found  in  its  reports  relative  to  the  scope  of 
the  jurisdiction  of  the  several  courts,  has  ever  held  that  by  reason 
of  the  employment  of  the  clause  "as  may  be  provided  by  law"  these 
several  jurisdictions  were  the  subject  of  legislative  and  not  con- 
stitutional creation  and  abrogation,  then  the  observations  of  the 
two  eminent  jurists  quoted  from  are  to  be  regarded  as  illuminating 
in  the  instant  case. 
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The  Lemmera  Umbrella  Company, 
Cleveland,  $10,000.  E.  D.  Lemmers, 
W.  K.  Stanley,  Samuel  Howitz,  M.  C. 
Roberts,  Jos.  B.  Mannls. 

The  Jame0-  Russell  Company,  $10,- 
000,  Elyria;  dealing  at  wholesale  in 
confectionery  and  soft  drinks,  etc 
Herman  Thiessen,  J.  T.  McDowell,  E. 
Q.  Walls,  Q.  A.  Jones,  A.  N.  Zimmer- 
man. 

The  Guaranteed  Investment  Com- 
pany, Toungstown,  $100,000.  C.  G. 
Mitchell,  Isaac  N.  Hogg,  H.  T.  McCart- 
ney, H.  H.  Howatt,  E.  Wright. 

The  Five  Points  Realty  Company, 
Cleveland,  $10,000.  E.  R.  Moses,  B.  H. 
Moses,  Wm.  Garrison,  Geo.  E.  Cal- 
houn, Geo.  E.  Callahan,  Harry  Main. 

The  Valley  City  Mining  Company, 
Valley  City,  $20,000.  Glenn  A.  Ben- 
nett, P.  W.  Weldner,  D.  R.  Pelton, 
Ruth  M.  Turner,  Arthur  Van  Epp. 

The  American  Paper  Products  Com- 
pany, E^t  Liverpool,  $10,000.  B.  N. 
Hunaicker,  W.  B.  Sutton,  J.  K.  Mof- 
fatt,  Wm.  W.  Price,  J.  A.  Pidgeon. 

The  Wulftange  Cafe  Company,  Cin- 
cinnati, $5000.  W.  6.  Wulftange,  Anna 
Wulftange,  Jos.  P.  Herrman,  John 
Benzen,  Henry  Jansing,  Frank  K.  Ker- 
hoff. 

The  Jean  Coal  Mining  Company. 
Cleveland,  $10,000.  Henry  L.  Forst- 
bauer,  John  S.  O'Neil,  E.  E.  Erskine. 
Charles  A.  Vail,  Louise  O'Neal. 

The  Mingo  Oil  Company,  Logan, 
$10,000.  Fred  Hack,  H.  F.  Ambrose, 
Fred  C.  Ambrose,  W.  L.  Gage  and  C. 
R.  Lutz. 

The  Chamberlin  Clothing  Com- 
pany, Geneva,  $12,000.  C.  I.  Chamber- 
lin, A.  W.  Chamberlin,  F.  D.  Beards- 
ley,  F.  B.  Warner  and  Sophie  B. 
Chamberlin. 

The  Beaver  Steamship  Company. 
Mentor,  $340,000.  Tracy  H.  Duncan, 
B.  M.  Parker,  L.  C.  Hinslea.  F.  L. 
Leckie,  Jos.  A.  Schlit  and  L.  C.  Hins- 
lea. 

The  Hamilton  Construction  Com- 
pany, Hamilton,  $25,000.  Wm.  C. 
Shafer,  Wm.  J.  Hartman,  George 
Georgenson,   Henry  Georgenson,   Roy 


H.  Georgenson  and  ETra  Wllbee  Sha- 
fer. 

The  Wick  Security  CcHnpany,  War- 
ren, $60,000.  George  T.  Fillias,  Fred 
W.  Adams,  F.  C.  March,  George  C. 
Braden  and  J.  G.  Gates. 

The  Kennedy  Boyle  Company, 
Toungstown,  $20,000;  dealing  in 
liquors.  James  E.  Boyle,  John  P.  Gil- 
len,  James  B.  Kennedy,  C.  R.  Gillen 
and  E.  Powers. 

The  Wray-Chase  Motor  Service 
Company,  Cincinnati,  $100,000.  M.  B. 
Springer,  Wilson  Chase,  Millard  G. 
Dunham,  J.  Morris  Wray,  Guy  Mallon. 

The  Bazacu*  Company,  Cleveland, 
$10,000.  Wm.  Rothenberg,  I.  E.  Guentz- 
ler,  E.  E.  Gibson,  D.  M.  Findling,  P.  E. 
Schulman. 

The  Cincinnati  Theater  Supply  Com- 
pany, Cincinnati,  $10,000.  Thaddeus 
A.  Nolan,  James  B.  Herman,  Ben  Her- 
mon,  Victor  Heintz,  Isador  Rauh. 

The  Campbell  Lumber  ft  Manufac- 
turing Company,  Toledo,  $200,000. 
George  W.  Campbell,  James  H.  Camp- 
bell, John  W.  Sullivan,  R.  W.  Camp- 
bell, W.  E.  Campbell  and  Geo.  E. 
Schroth.  , 

The  Crestline  Chemical  Company, 
Crestline,  $5000.  W.  H.  Hoover,  H.  E. 
Bormuth,  Frank  Miller,  E.  P.  Hayes, 
and  B.  J.  Cattey. 

The  New  Amusement  Company, 
East  Palestine,  $10,000.  D.  Ford 
Henry,  Jr.,  Chas.  E.  Chappell,  Delia 
Henry,  Paul  Hadley,  Thomas  Brown. 

The  R  ft  D  Moto  Car  Company,  Cin- 
cinnati, $20,000.  David  W.  Rudisell, 
Frank  Davis,  William  P.  Davis,  Will- 
iam P.  Davis,  William  A.  Davis  and  J. 
Harry  Reisinger. 

The  Outerbridge  Horsey  Company, 
Cincinnati,  $50,000;  wholesale  liquors. 
Louis  Poock,  Albert  H.  Brockman, 
Austin  W.  Brennan,  Charles  W.  Leh- 
meyer  and  Gerhard  H.  Dinkleman. 

The  Massillon  Blues  Athletic  Com- 
pany, Massillin,  $10,000.  Prank  C. 
Kracker,  Albert  Duringer,  Chas.  Sam- 
halter,  Geo.  Sanhalter,  Prank  L. 
Koontz,  Wm.  A.  Schuster,  J.  W.  Ho- 
ban,  Albert  Snyder,  Ehnil  Sondnigger. 
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The  GeiiBert-McDennott  Drug  Com- 
pany, Cleveland,  $4000.  Rose  F.  Gen- 
cert,  John  B.  Gensert,  Clayton  E.  Mc- 
I»any,  Masslllon,  $10,000.  Frank  C. 
Dennott,  M.  Evlyn  McDermott,  Will- 
iam Leahy,  Thoa.  E.  Lynett. 

The  Hygela  Paper  Container  Com- 
pany, Toledo,  $25,000.  Otto  F.  Kopitke, 
Carl  F.  Lorenz,  Beatrice  F.  Johnston, 
S.  E.  Butler,  F.  R.  Southard. 

The  Dayton  Spark  Plug  Company, 
Dayton,  $50,000.  W.  C.  Shade,  Isaac 
Warner,  Charles  I.  Beaver,  F.  W.  Zim- 
mer,  V.  A.  Troxall.  , 

The  O.  G.  Roberts  Company,  Colum- 
bus, $25,000.  O.  G.  Roberts,  W.  H. 
Jones,  Frank  A.  Hunter,  W  G.  Bross- 
man,  R.  C.  McCoy;  automobiles. 

The  Ottawa  Coal  &  Supply  Com- 
pany, Ottawa,  $5000.  Charles  L. 
France,  John  M.  Stover,  Lee  Brenne* 
man,  Lee  O.  Stover,  LeRoy  E.  East- 
man. 

The  Sebring  Hardware  Company,  Se- 
bring,  $10,000.  D.  H.  Hoobler.  John  D. 
Boyd,  W.  M.  Donaldson,  Leona  G. 
Hoobler,  EHlzabeth  D.  Boyd. 

The  Cleveland  Varnish  Company, 
$10,000.  D.  Frank  Heme,  Robert  S. 
Gutelius,  Charles  T.  Carll,  John  B. 
Dempsey,  F.  S.  Whitcomb. 

The  Parsons  Company,  Mansfield, 
$5000;  insurance.  LeRot  Parsons,  Edw. 
F.  Parsons,  Chas.  B.  Jameson,  John  A. 
Massa,  Jr.,  A.  C.  Cummins. 

The  F.  N.  ft  C.  Sign  Company,  Cleve- 
land, $3000.  H.  T.  Currier,  R.  J.  Fox, 
James  Naoey,  A  J.  Cole,  Robert  Fisher. 

The  «Ravenna  Rubber  Company, 
Cleveland*  $100,000;  manufacturing 
clothing,  etc.  L.  E.  Yaggi,  W.  H.  Has- 
selman,  H.  Hill,  W.  G.  Radcliffe,  Helen 
M.  Boyle. 

The  Dalzell  Realty  Company, 
YoungBtown.  John  S.  Dalzell,  E.  B. 
Whitworth,  John  S.  Dalzell,  G.  F. 
Hammond  and  J.  Ruth  Lafferty. 

The  Jos.  Lamoing  ft  Sons,  Cincin- 
nati, $25,000;  plumbing  goods.  F. 
Joseph  Lamping,  Anna  Lamping,  E.  F. 
Lamping,  H.  D.  Davis,  Oscar  W.  Kuhn. 

The  Dome  Company,  Youngstown, 
$115,000;  motion  pictures  and  vaude- 
ville houses.  Louis  Leibman,  F.  J. 
Bierkamp,  Roy  A.  Gerstle,  D.  J.  Wil- 
koff,  S.  W.  Goldcamp. 

The  Cleveland  Trust  Company, 
.Cleveland,  $10,000.  L.  T.  Goodwin,  E. 
It.  Bartholomew,  C.  M.  Goodwin,  M.  H< 
Lee  and  Robb  O.  Bartholomew. 

The  First  Savings  Bank  of  Middle- 
town,   Ohio,   $50,000.     E.   Leibee   Mo- 


Callay,  M.  W.  Renick,  Chas.  J.  Brooks, 
Geo.  M.  Verity 

The  West  Cincinnati  Building  ft 
Loan  Company,  Cincinnati,  $250,000. 
Louis  C.  Schueler,  Ernst  Wm.  Beck- 
man,  Emil  R.  Schmitz,  Geo.  Zang, 
Frederick  W.  Tashe,  William  Seldel, 
Fred  A.  Walber,  Harry  B.  SchmideU 
Walter  J.  Sperber,  Henry  O.  Zang, 
Frank  O.  Zang,  Henry  Stieneker,  John 
P.  Luckey  and  Charles  Frank. 

The  Iroquois  Oil  ft  Gas  Company, 
Marietta,  $100,000.  Jas.  H.  Dye,  Chas. 
A.  Ward,  W.  E.  Daker,  L.  J.  Tomer, 
W.  S.  Hancock. 

The  Crystal  Park  Heating  ft  Venti- 
lating Company,  Canton,  $5000.  AloU 
Klelver,  C.  A.  Pontius,  Mrs.  Alois 
Kleiver,  A.  M.  Pontius. 

The  Eagleport  Oil  ft  Gas  Company, 
Zanesville,  $150,000.  John  L.  Donald- 
son, I.  Beryl  Donaldson,  A.  E.  Cree, 
Emma  S.  Cree,  Henry  Scherf,  Walter 
S.  Menold. 

The  Edwards  Clothes  Shop,  Colum- 
bus, $10,000.  Max  Shulman,  Harry 
Shulman,  T.  Shulnnan  and  Edward 
Shulman. 

The  National  Pure  Water  Company, 
Cleveland,  $15,000.  Chas  N.  White.  W. 
T.  White,  Willis  E.  White,  Jno.  A. 
Hadden,  James  H.  Griswold. 

The  Northern  Granite  ft  Stone  Com- 
pany, Cleveland,  $100,000.  W.  P. 
Hurst,  H.  B.  Fay,  Pearl  Keating  Hurst, 
Henry  E.  Schuer. 

The  Gilger  Amusement  Company, 
Norwalk,  $10,000.  Lewis  C.  Gilger,  S. 
J.  Gilger,  W.  E.  Gilger,  F.  E.  Watts 
and  E.  G.  Martin. 

The  Doyle  ft  Waltz  Printing  Com- 
pany Cleveland,  $25,000.  Louis  J. 
Johnson,  Norman  J.  Kraemer,  Wm. 
L.  Doyle,  F.  W.  Waltz,  John  Breteler. 

The  I.  J.  Goldston  Company,  Akron, 
$1000;  general  contracting.  I.  J.  Gold- 
ston, L.  O.  Beck,  R.  S.  Grant,  Dow  W. 
Harter,  Albert  L.  Bowman. 

The  Neale  Chemical  Company, 
Cleveland,  $20,000.  Jas.  J.  McGuire, 
Oscar  S.  Cramer,  Sterling  Parks,  A. 
L.  Vernon,  Jos.  Herrick. 

The  Yahraus  Plumbing  ft  Electrical 
Supply  Company,  Cleveland,  $10,000. 
J.  O.  Anderson,  James  G.  Brown, 
Joseph  Zralek,  J.  T.  Woodward,  H. 
Yahraus. 

The  Tesrok-Korset  Company,  Cleve- 
land, $26,000;  manufacturing  corsets. 
Hary  G.  Woodworth,  Jos.  A.  Walde^ 
F.  F.  Calhoun,  J.  C.  Calhoun,  I.  H. 
Heathfield. 
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The  Solar  Arc  Lamp  ComiMiny, 
Cleveland,  $2000.  Joachim  Schachter, 
Monifl  Stltzer,  John  MllUer,  A.  C. 
Dague,  Hyman  Spielberg. 

The  Mutual  Publishing  Company, 
Cleveland,  $10,000.  H.  C.  Hewitt,  H. 
L.  Porter,  A.  C.  Wolf,  Paul  B.  Jeferlan. 

The  J.  H.  Llbby  Company,  Cleve- 
land, $15,000;  general  construction 
work.  Qeorge  J.  Fry,  Chas.  Highly, 
A.  A.  Lutton,  W.  J.  Hamilton,  Curt  B. 
Mueller. 

The  Elks  Home  Company,  Alliance, 
$25,000.  Milton  C.  Moore,  Jno.  J. 
Brown,  Richard  R.  France,  S.  L.  Stur^ 
geon,  Geo.  Sheets,  C.  L.  Slutter,  W. 
E.  Dunning,  C.  W.  Hasselman 

Increases. 

The  Standard  Steel  Tube  Company, 
Toledo;  $150,000  to  $300,000. 

The  Sweet  Laboratories  Company, 
Columbus;  $20,000  to  $50,000. 

The  Cream-Whip  Company,  Cleve- 
land; $2500  to  $10,000. 

The  Crescent  Brass  Manufacturing 
Company,  Cleveland;  $35,000  to  $50,- 
000. 

The  Upson-Walton  Company,  Cleve- 
land;  $250,000  to  $500,000. 

The  Goucher  Mine  Company,  Ray- 
land;  $10,000  to  $20,000. 

The  Columbus  Hot  House  Company, 
Columbus;  $10,000  to  $15,000. 


The  Warren  B.  Ferris  Brick  Com- 
pany, Columbus;  $50,000  to  $100,000. 

The  Amherst  Home  Telephone  Com- 
pany, Aml^crst;  $25,000  to  $50,000. 

The  Rhodes  Paper  Box  Company, 
Springfield;   $10,000  to  $20,000. 

The  Bicknell  Construction  Company, 
Cleveland;  $5000  to  $350,000. 

The  U.  S.  Cereal  Company,  Upper 
Sandusky;  $20,000  to  $30,000. 

The  Lakewood  Masonic  Temple 
Company,  Lakewood;  $75,000  to  $125,- 
000. 

The  Real  Estate  Securities  Com- 
pany, Toungstown;  $100,000  to  $200,- 
000 

The  E.  Kahn's  Sons  Company,  Cin- 
cinnati; $75,000  to  $150,000. 

The  Elkin  Coal  &  Coke  Company, 
Bellaire;  $1000  to  $100,000. 

The  Z.  L.  White  Company,  Colum- 
bus; $100,000  to  $200,000. 

The  Lakewood  State  Bank  Com- 
pany, Lakewood;  $25,000  to  $50,000. 

Decreases. 

The  Howard  Oil  &  Gas  Co.,  Ma- 
rion; $65,000  to  $6500. 

The  Cleveland  Steamship  Company, 
Cleveland;  $3,000,000  to  $30,000. 

The  T.  L.  Bigelow  &  Sons  Company, 
Columbus;  $25,000  to  $10,000. 

The  Hippodrome  Inn  Company, 
Cleveland;  $60,000  to  $12,000. 
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Na  703— In  the  Matter  of  the  Application  of  The  Ohio  Seryice 
Company  for  Authority  to  Issue  Its  Ci^ital  Stock  in  the  Amount 
of  Three  Hundred  and  Ninety-Eight  Thousand,  Nine  Hundred 
IM]ars  ($398,900.00),  and  Its  Three  Year  Six  Per  Cent  Con- 
Tertible  Trust  Notes  in  the  Amount  of  Three  Hundred  and  Sixty- 
Eight  Thousand  Dollars  ($368,000.00).    Prayer  Granted. 


(Dated  February  1,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
consideration  upon  the  application,  filed  December  thirteenth,  1915, 
of  The  Ohio  Service  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  for  consent  and  authority  to  issue  (a) 
its  preferred  capital  stock  of  the  par  value  of  two  hundred  and 
forty-eight  thousand,  nine  hundred  dollars  in  exchange  for  the 
outstanding  preferred  capital  stock  of  The  Coshocton  Light  and 
Heating  Company  of  the  same  par  value;  (b)  its  common  capital 
stock  of  the  par  value  of  one  hundred  and  fifty  thousand  dollars 
in  exchange  for  the  outstanding  common  capital  stock  of  said  The 
Ck)shocton  Light  and  Heating  Company  of  the  total  par  value  of 
three  hundred  thousand  dollars,  and  (c)  to  issue  and  sell,  at 
eighty-eight  and  one-half  per  cent  of  the  par  value  thereof,  its 
three  year  six  per  cent  convertible  trust  notes  of  the  principal  sum 
of  three  hundred  and  sixty-eight  thousand  dollars,  the  proceeds  to 
be  used  to  pay  and  discharge  the  seventy-one  thousand  dollars, 
principal  sum,  of  outstanding  first  mortgage,  six  per  cent  bonds 
and  the  two  hundred  and  fifty-four  thousand,  six  himdred  and 
eighty  dollars  principal  sum,  outstanding  interest  bearing  notes  of 
said  llie  Coshocton  Light  and  Heating  Company,  constituting  a 
payment  of  the  consideration  for  the  property  and  assets  of  said 
The  Coshocton  Light  and  Heating  Company,  consent  and  authority 
for  the  purchase  of  which,  by  applicant,  has  been  duly  granted  in 
proceedings  Number  705,  ^ititled  as  hereinafter  set  out,  and  it  ap^ 
pearing  that  the  issue  of  all  of  said  common  and  preferred  capital 
stocks  and  of  said  notes  of  the  principal  sum  of  three  hundred  and 
fifty-eight  thousand,  eight  hundred  dollars  is  reasonably  required 
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for  the  acquisition  of  property,  to  be  used  and  useful,  for  the 
prosecution  of  applicant's  corporate  purposes,  the  commission  is 
satisfied  that  its  consent  and  authority  for  the  issue  thereof  should 
be  granted.    It  id,  therefore 

Ordered,  That  said  The  Ohio  Service  Company  be,  and  it  here- 
by is  authorized  to  issue  its  preferred  capital  stock  of  the  par  value 
of  two  hundred  and  forty-eight  thousand,  nine  hundred  dollars 
($248,900.00)  its  common  capital  stock  of  the  par  value  of  one 
hundred  and  fifty  thousand  dollars  ($150,000.00)  and  its  three 
year,  six  per  cent  convertible  trust  notes  of  the  total  principal  sum 
of  three  hundred  and  fifty-eight  thousand,  eight  hundred  dollars 
($358,800.00),  and  that  seventy-one  thousand  dollars  thereof  be 
sold  for  the  highest  price  obtainable  but  for  not  less  than  the  par 
value  thereof  and  the  balance,  two  hundred  and  eighty-seven  thou- 
sand, eight  hundred  dollars,  principal  sum,  for  the  highest  price 
obtainable  but  for  not  less  than  eighty-eight  and  one-half  (88^^) 
percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  said  capital  stocks  and  the  proceeds  of  said 
notes  be  devoted  to  and  used  for  the  following  purposes,  and  no 
other,  towit: 

(a)  Said  preferred  capital  stock  to  be  exchanged  for  the  outstand- 
ing preferred  capital  stock  of  The  Coshocton  Light  and  Heat- 
ing Company,  of  the  total  par  value  of  $248,900.00. 

(b)  Said  common  capital  stock  to  be  exchanged  for  the  outstanding 
capital  stock  of  The  Coshocton  Light  and  Heating  Company  of 
the  total  par  value  of  $300,000.00. 

(c)  The  proceeds  of  said  $71,000.00,  principal  sum,  of  notes  sold  at 
par,  to  be  used  to  pay  and  discharge  the  $71,000.00,  principal 
sum,  first  mortgage,  six  per  cent  bonds  of  The  Coshocton  Light 
and  Heating  Company. 

(d)  The  proceeds  of  said  $287,800.00,  principal  sum,  of  notes  sold 
for  the  highest  price  obtainable  but  not  less  than  eighty-eight 
and  one-half  percentum  of  the  par  value  thereof,  to  be  used  to 
pay  and  discharge  the  outstanding  interest  bearing  notes  of 
The  Coshocton  Light  and  Heating  Company  of  the  total  prin- 
cipal  sum  of  $254,680.00,  the  funds  secured  by  the  issuing  of 
which  were  used  for  the  construction  of  additions,  extensions 
and  improvements  to  said  company's  plants  and  facilities ; 

constituting  the  payment  of  the  consideration  for  the  property, 
the  purchase  and  acquisition  of  which,  by  applicant,  was  consented 
to  and  authorized  by  order,  duly  made  and  entered,  in  the  pro- 
ceeding entitled,  "In  the  matter  of  the  joint  application  of  The 
Coshocton  Light  and  Heating  Company  for  permission  to  sell  and 
The  Ohio  Service  Company  for  permission  to  purchase  the  electric 
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lifirht  and  hot  water  heating  system  at  Coshocton,  Ohio,"  No.  705, 
which  said  order  hereby  is  made  a  part  of  this  order  by  reference. 
It  is  further 

Ordered,  That  said  The  Ohio  Service  Company  forthwith  upon 
the  acquisition  of  said  securities  of  said  The  Coshocton  Light  and 
Heating  Company,  rendered  the  same  non-negotiable  and,  upon 
the  dissolution  of  said  corporation,  cancel  and  destroy  the  same. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property,  for  the  payment 
of  the  consideration  for  which  said  stocks  and  notes  herein  are 
authorized  to  be  issued,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or  suffi- 
cient.   It  is  further. 

Ordered,  That,  on  or  before  the  fifteenth  day  of  July,  1916, 
for  the  period  ending  June  thirtieth,  1916,  and  thereafter  at  Quar- 
terly intervals,  applicant  make  verified  report  to  this  commission  of 
the  issue  and  disposition  of  said  stocks  and  notes,  showing  the  sum 
realized  from  the  sale  of  such  notes  and  the  puiposes  for  which 
expended,  and  of  the  acquisition  and  disposition  of  said  securities 
and  evidences  of  indebtedness  of  said  The  Coshocton  Light  and 
Heating  Company  in  conformity  with  the  terms  and  conditions  of 
this  order.    It  is  further 

ORDERED,  That  the  consent  and  authority  of  the  commission 
for  the  issue  of  said  notes  of  the  additional  sum  of  nine  thousand, 
two  hundred  dollars  ($9,200.00)  be,  and  it  hereby  is  withheld  and 
that  said  application,  in  so  far  as  it  asks  such  consent  and  author- 
ity, be  and  it  hereby  is  dismissed. 

Now  726 — ^In  the  Matter  of  the  Application  of  The  Dresden  Electric 
Light  Company  for  Consent  and  Authority  to  Issue  $5,000.00 
Capital  Stock.    Prayer  Granted. 


(Dated  February  7,  1916.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  application,  filed  January  eighth, 
1916,  of  The  Dresden  Electric  Light  Company,  a  corporation  or- 
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gBXiized  under  the  laws  of  the  state  of  Ohio,  asking  for  consent  and 
authority  to  issue  its  common  capital  stock  of  the  total  par  value 
of  five  thousand  dollars  in  payment  of  the  consideration  for  the 
property  of  The  Dresden  Electric  Light  and  Water  Works  Com- 
pany, consent  and  authority  for  the  purchase  of  which  was  granted 
by  order,  duly  made,  in  the  proceeding  before  the  commission 
Number  744,  entitled  as  hereinafter  set  out,  and  it  appearing  to  the 
commission  that  the  issue  of  said  common  capital  stock  is  reason- 
ably required  for  the  acquisition  of  property,  to  be  used  and  useful, 
for  the  prosecution  of  applicant's  corporate  purposes,  it  is  satisfied 
that  its  consent  and  authority  for  the  issue  thereof  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Dresden  Electric  Light  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  five  thousand  dollars  ($5,000.00).  It  is 
further 

Ordered,  That  said  common  capital  stock  be  delivered  in  pay- 
ment of  the  consideration  for  the  property  to  be  acquired  by  ap- 
plicant under  authority  of  the  order,  made  and  entered,  in  the  pro- 
ceeding entitled,  "In  the  matter  of  the  joint  application  of  The 
Dresden  Electric  Light  Company  for  authority  to  buy,  and  The 
Dresden  Electric  Light  and  Water  Works  Company,  a  partnership, 
for  authority  to  sell  property"  No.  744,  nor  shall  said  capital  stock 
be  used  for  any  other  purpose  whatsoever.    It  is  further 

Ordered,  That  said  The  Dresden  Electric  Light  Company 
make  verified  report  of  the  issue  and  disposition  of  said  common 
capital  stock  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property,  for  the  payment 
of  the  consideration  for  which  said  capital  stock  herein  is  author- 
ized to  be  issued,  as  an  acquiescence  in  the  values  placed  upon  said 
property  by  said  parties,  nor  as  an  approval  of  the  consideration 
stipulated;  nor  shall  anything  herein  be  construed  as  an  approval 
by  the  commission  of  the  rates  now  charged  for  service  by  said 
imrties,  nor  as  a  finding  that  said  rates  are  reasonable  and  not  ex- 
cessive and  not  discriminatory,  or  that  the  service  of  said  parties 
is  adequate,  efficient  or  sufficient. 
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Now  744 — ^In  the  Matter  of  the  Joint  Application  of  The  Dresden 
Electric  light  Company  for  Authority  to  Boy,  and  The  Dresden 
Electric  Light  and  Water  Woiics  Company,  a  Partnership,  for 
Authority  to  Sell  Property.    Prayer  Granted. 


(Diated  February  7,  1916.) 

This  day,  after  due  notice  to  sJl  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  joint  application,  filed  January 
twenty-eighth,  1916,  of  The  Dresden  Electric  Light  and  Water 
Works  Company,  a  partnership,  for  authority  to  sell  and  convey  to, 
and  of  The  Dresden  Electric  Light  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Ohio,  to  purchase  and  acquire 
the  property  of  said  partnership,  consisting  of  a  plant  for  the  gen- 
eration and  distribution  of  electrical  energy  in  and  about  the  vil- 
lages of  Dresden  and  Trinway,  Muskingum  county,  Ohio,  and  it 
appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  thereby  be  furnished  adequate 
service  for  a  reasonable  and  just  rate  or  charge  therefor,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  the  sale,  pur- 
chase and  conveyance  of  said  property  should  be  granted.  It  is, 
therefore. 

Ordered,  That  the  said  Dresden  Electric  Light  and  Water 
Works  Company  be,  and  it  hereby  is  authorized  to  sell  and  conve> 
to  said  The  Dresden  Electric  Light  Company,  all  of  its  real  estate, 
buildings,  fixtures,  poles,  wires,  contracts  and  other  assets  com- 
posing the  electric  light  plant  used  for  the  generation  and  distri- 
bution of  electrical  energy  in  and  about  the  villages  of  Dresden 
and  Trinway,  Ohio,  said  property  being  more  fully  described  in 
the  application  herein  and  the  testimony  introduced  in  evidence  on 
the  hearing  of  this  matter,  which  application  and  transcript  of 
said  testimony,  insofar  as  they  describe  said  property,  hereby  are 
made  parts  of  this  order  by  reference ;  and  said  The  Dresden  Elec- 
tric Light  Company  hereby  is  authorized  to  purchase  and  acquire 
said  propierty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval  by  The  Public  Utilities  Commission  of  Ohio 
of  any  increase  in  rates  or  diminution  of  service  in  the  territory 
now  served  by  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
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sideration  stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  'for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient.  It  is 
further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  in  the  territory  now  served  by  said  prop- 
erty, and  that  the  authority  herein  granted  may  be  exercised  from 
and  after  such  filing  of  said  schedules. 

No.  624 — -In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  for  an  Order  Authorizing  Such 
Corporation  to  Issue  $3,450,000.00  Ci^ital  Stock. 

No.  625 — ^In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  for  an  Order  Authorizing  Such 
Corporation  to  Issue  $1,000,000*00  First  Mortgage^  Five  Per 
Cent  Thirty  Year  Gold  Bonds. 


(Dated  February  1,  1916.) 

This  day  this  matter  came  on  for  consideration  with  respect 
to  those  portions  of  the  order  made  herein  on  the  thirteenth  day 
of  October,  1915,  requiring  certain  reports  to  be  made,  and  the 
commission  being  fully  advised  in  the  premises,  it  is 

Ordered,  That,  on  or  before  the  fifteenth  day  of  February, 
1916,  a  verified  joint  report  be  made  to  the  commission  for  the 
period  ending  December  thirty-first,  1915,  and  thereafter  within 
forty-five  days  after  the  close  of  each  semi-annual  period,  of  the 
issue  of  securities  under  authority  of  the  orders  heretofore  made 
herein  and  the  disposition  of  the  proceeds  of  such  securities  as 
heretofore  provided,  such  reports  to  contain,  in  addition  to  the 
information  hereinbefore  required,  the  amount  of  stock  and  bonds 
realized  by  the  respective  trustees  for  the  stock  and  bond  issues. 

CALENDAR. 

February  21 — 

1:00  p.  m. — Joint  application  of  United  Fuel  Gas  Company  and  Ker- 
met  Gas  Company  to  buy  and  sell  property  and  to  issue  $9,000,000  capital 
stock  and  $7,500,000  bonds. 

1:30  p.  m. — Application  of  New  York  Central  Railroad  Company  to 
issue  $11,730,000;  equipment  trust  certificates. 
February  23 — 

9:00  a.  m. — Application  of  Anoherst  Home  Telephone  Company  to 
issue  $20,000  capital  stock. 


*  ' 


ATTORNEY  GENERAL 


Section  614-61,  General  Code;  Appliea  When  Two  Competinsr  Tele- 
phcme  Comiianies  Are  Merged^  and  the  Public  Utilities  Gonunis- 
sion  Upon  Such  Merger  Should  Proceed  to  Ascertain  and  Deter- 
mine the  Valuation  of  the  Property  of  the  Merged  Company  and 
Should  Fix  and  Determine  the  Rates^  Tolls  and  Rentals,  to  be 
Charged  by  the  Merged  Company. 


No.  1289— (Opinion  Dated  February  6,  1916.) 

The  Public  Utilities  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:    You  submit  to  me  the  following  statement  of 
facts  and  inquiry : 

"The  Home  Telephone  Company  of  Ironton,  Ohio,  and  the 
Central  Union  Telephone  Company,  own  and  operate  separate 
local  telephone  exchanges  and  property  in  the  city  of  Ironton 
and  its  vicinity,  with  all  of  that  owned  by  th6  Central  Union 
Telephone  Company  being  located  within  a  radius  of  nine  miles 
of  the  city  of  Ironton.  In  addition  thereto  the  Central  Union 
Company  owns  and  operates  long  distance  lines  and  telephone 
exchanges  in  the  states  of  Ohio,  Indiana  and  Illinois,  it  being 
an  Illinois  corporation.  The  Home  Telephone  Company  is  en- 
tirely local  to  Ironton  and  its  vicinity. 

Upon  joint  application  of  these  comanies  this  commission 
is  asked  to  approve  the  sale  by  the  Central  Union  Company  of 
its  local  telephone  exchange  and  property  in  Ironton  and  vicin- 
ity  to  the  Home  Company.  As  a  part  consideration  for  the 
proposed  sale  and  transfer,  the  companies  intend  to  enter  into 
a  traffic  agreement  whereby  the  toll  lines  of  the  Central  Union 
Company  are  to  be  connected  with  ttle  exchange  of  the  Home 
Company,  giving  the  subscribers  of  the  Home  Company  access 
to  all  the  lines  and  stations  of  the  Central  Union  Company. 

As  a  part  of  the  purchase  price  the  Central  Union  Com- 
pany is  to  receive  $50,000.00  of  the  stock  and  $13,000,00  of  the 
bonds  of  the  Home  Company,  the  purchase  price  being  $63,- 
725.00.  The  commission  has  approved  the  sale  for  the  con- 
sideration above  named.  In  approving  this  sale  the  commis- 
sion respectfully  requests  your  opinion  as  to  whether  it  shall 
require  the  petitioning  parties  to  comply  with  Section  614-61, 
or  only  with  Section  614-60  of  the  General  Code  of  Ohio. 

The  same  question  was  propounded  to  Attorney  General 
Hogan  by  the  Public  SeiMce' Commission  on  October  6th,  1911, 
to  which  he  replied  6n  Novembw  24th,  1911.  Onr  November 
■-..■'  -    .687     ■  .  ■'    •^  ?.   •  .  .•  .r-.  ; 
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29th,  1911,  Mr.  Hogan,  by  letter  to  the  commission,  qualified 
his  opinion  of  the  24th,  stating  that  he  was  still  investigating 
the  question  and  that  later  on  he  could  give  the  commission  a 
rule  for  permanent  guidance.  This  commission  has  no  evi- 
dence that  Mr.  Hogan  gave  any  additional  or  supplementary 
opinion  on  the  subject.  The  matter  has  been  standing  in  that 
condition  since  November  29th,  1911. 

The  question  involved  here  is  being  raised  in  connection 
with  other  telephone  purchases  and  sales,  and  this  commission 
respectfully  asks  for  your  views  as  to  the  correctness  of  Mr. 
Hogan's  opinion  and  for  your  opinion  generally  as  to  the  ques- 
tion herein  presented.'' 

The  facts  upon  which  Attorney  General  Hogan  based  his 
opinion  and  the  facts  presented  to  me  by  you,  presenting  the  same 
legal  questions  and  calling  for  a  construction,  primarily,  of  Sec- 
tions 614-60  and  614-61  of  the  General  Code,  it  will  be  unnecessary 
for  me  to  write  a  separate  opinion  if  I  find  that  Attorney  General 
Hogan  has  expressed  conclusions  with  which  I  can  agree. 

I  note  that  in  Mr.  Hogan's  opinion  of  November  24,  1911, 
which  involves  a  lengthy  and  careful  analysis  and  comparison  of 
the  two  sections  in  question,  he  stops  short  of  saying  unqualifiedly 
that  your  commission  should  ascertain  and  determine  the  valuation 
of  the  merged  property,  and  upon  such  valuation  fix  the  rates  to  be 
charged,  as  provided  for  in  Section  614-61  of  the  General  Code.  I 
find  also  that  on  November  29,  1911,  he  addressed  a  communica- 
tion to  you  in  which  he  substantially  recalls  his  opinion  of  Novem- 
ber 24,  1911,  and  suggests  that  doubt  should  be  resolved  in  favor 
of  the  jurisdiction  of  the  commission,  and  that  you  should  proceed 
to  ascertain  and  determine  the  value  of  the  properties  in  question 
and  fix  the  rate  to  be  charged  for  service.  I  find  no  record  in  this 
department  of  any  opinion  which  Attorney  General  Hogan  may 
have  given  on  the  question  you  present,  except  the  opinion  and  the 
letter  to  which  you  refer. 

Being  substantially  in  accord  with  the  analysis  of  said  Sec- 
tion 614-60,  as  made  by  Mr.  Hogan,  and  being  in  accord  with  the 
conclusions  he  arrived  at  therein  with  reference  to  the  application 
of  said  section,  it  is  unnecessary,  in  answering  your  question,  to 
again  analyze  said  section. 

I  am  not  in  accord  with  the  conclusions  which  he  appears  to 
have  arrived  at  in  his  said  opinion  with  reference  to  Section  614-61, 
and  particularly  with  reference  to  paragraph  4  of  said  section, 
'niese  sections  being  of  length  and  set  out  in  full  in  his  opinion  ap- 
pearing in  attorney  general's  report  for  the  year  1911,  at  page  729, 
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and  in  the  annual  report  of  your  commission  for  the  year  1912,  at 
page  713,  it  is  unnecessary  to  restate  the  two  statutes  herein,  ex- 
cept paragraph  4  of  Section  614-61,  which  is  as  follows : 

"No  consolidation,  purchase,  lease  or  contract  by  which 
two  or  more  telephone  companies  merge  or  operate  their  lines 
or  plants  jointly  or  in  connection  with  each  other,  shall  be- 
come valid  or  effective  until  after  the  commission  shall  have 
ascertained  and  determined  the  valuation  as  provided  in  this 
act  upon  which  the  rates,  tolls,  charges  and  rentals  are  based 
and  also  shall  have  fixed  and  determined  such  rates,  tolls, 
charges  and  rentals  so  to  be  charged." 

It  will  be  observed  that  Section  614-60  applies  to  public  utili- 
ties generally,  while  Section  614-61,  immediately  following  said 
Section  614-60,  in  the  act  of  May  31,  1911,  (102  O.  L.,  549)  applies 
exclusively  to  telephone  companies;  that  the  two  sections  as  en- 
acted, each  complete  in  itself,  are  for  manifestly  different  pur- 
poses, yet  in  each  the  legislature  has  conferred  rights  upon  tele- 
phone companies  which  before  their  enactment  were  forbidden  by 
law;  that  Section  614-61  provides  for  and  makes  mandatory  the 
valuation  of  the  property  of  telephone  companies  and  the  fixing 
of  rates,  tolls,  charges  and  rentals  to  be  charged  by  such  com- 
panies as  come  within  its  purview,  while  said  Section  614-60  does 
not  so  provide.  Again,  Section  614-60  refers  to  and  is  limited  to 
the  connection  of  physical  properties,  while  Section  614-61  refers 
to  and  applies  to  the  merger  of  corx)orate  entities.  I  therefore 
reach  the  conclusion  that  Section  614-61  is  applicable  to  the  ques- 
tion presented  by  you.  It  remains  then  to  determine  wKeUrer^of 
not  under  said  Section  614-61  there  must  be  a  valuation  and  the 
fixing  of  rates  thereon. 

In  order  to  ascertain  the  legislative  intent  in  the  enactment 
of  said  sections,  and  their  relationship  to  each  other,  if  any,  I  have 
made  examination  of  the  legislative  records  relating  thereto  and 
find  that  said  paragraph  4  of  said  Section  614-61  was  not  a  part 
of  the  original  draft  of  sisiid  section,  but  was  added  to  the  section 
by  a  conference  committee  to  which  the  bill  had  been  referred  by 
the  legislature.  This  paragraph  4,  while  to  me  quite  clear  in  its 
own  provision  and  intent,  is  not  so  dear  when  read  in  connection 
with  the  remainder  of  the  section  of  which  it  is  a  part.  However, 
an  analysis  of  the  section  reveals  its  express  purx)ose  and  its  clear 
intent. 

It  is  a  question  whether  or  not  the  words  ^'consolidation," 
'"purchase,"  lease,''  or  ''contract,''  as  used  in  said  Section  614-61 
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make  that  section  applicable  to  the  case  under  consideration.  In 
my  opinion  tfiejr  do.  The  word  dale  necessarily  implies  purchase, 
and  vice  versa.  I  approve  the  legal  interpretation  given  t6  these 
words  by  Mr.  Hogan  in  his  opini6n  to  you  and  may  add  thereto 
that  in  my  opinion  thief  legislature  intended  these  words  to  ihclude, 
and  that  they  do  include,  every  lorm  of  transfer  of  property  by 
which  two  or  Jinore  telephone  companies  merge  or  operate  their 
plant  jointly  in  connection  .with  each  other,  where  the  result  is  the 
elimination  of  the  factor  of  eompeMtlon  as  ten<fitrg^  regulate 
rates. 

It  is  urged  by  counsel  for  the  Central  Union  Telephone  Com- 
pany that  there  is  nothing:  to  be  gained  by  requiring  the  appraisal 
and  fixing  rates  a^  a  necessary  incident  to  the  consuniniation  of 
the  ttransf er  under  consideration ;  that  rates  may  be  investigated 
and  fixed  by  the  commission  at  any  time.  In  the  enactment  of 
paragraph  4  of  Section  614-61,  the  legislature  evidently  consid- 
ered both  of  these  questions  and  decided  that  the  time  to  fix  the 
rate  should  be  concurrent  with  the  merger  and  that  by  so  fixing 
the  rate  at  that  time  it  eliminated  the  inducement  to  inject  into 
the  property  fictitious  values  upon  which  a  rate  might  be  fixed. 

The  claim  is  also  made  that  Section  614-61  does  not  apply  in 
this  instance  because  .all  of  the  property  of  the  Central  Union 
Telephone  Company  is  not  being  sold  to  the  Home  Telephone  Com- 
pany of  Ironton.  By  the  sale  under  consideration,  the  Central 
Union  Company  transfers  to  the  Home  Company  all  of  its  tele- 
phone facilities  in  and  within  a  radius  of  nine  miles  of  Ironton, 
leaving  the  Home  Company  the  sole  owner  of  all  the  telephone 
property  in  and  within  said  territory.  What  were  competing  com- 
panies are  now  merged  and  under  one  ownership  and  control.  So 
far  as  affecting  the  interests  of  the  users  of  telephones  in  Ironton 
and  within  a  i^ius  of  nine  miles  thereof,  it  is  unimportant  as  af- 
fecting the  application  of  this  section,  whether  or  not  the  Central 
Union  Telephone  Company  may  own  other  telephone  property  and 
located  elsewhere. 

Without  further  discussion,  I  may  express  my  conclusion  and 
opinion  that  you  should  proceed  to  ascertain  and  determine  the 
valuation  of  the  property  in  question  and  to  fix  and  determine  the 
rates,  tolls,  charges  and  rentals,  so  to  be  charged  by  the  Home 
Telephone  Company  of  Ironton. 
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EiSe  County  is  to  be  Regarded  as  the  Legal  Residence  t>f  Inmatea 
of  Soldiers'  and  SailoTs'  Home  at  Sandnslcy,  in  Absence  of  an 
AflBrmative  Showing  of  Mere  Temporary  Residence  at  the 
Home. — ^Probate  Courts  of  Other  Counties  than  of  Erie  County 
Have  no  Jurisdiction  to  Issue  Letters  Testamentary,  or  of  Ad- 
ministration Upon  Estates  of  Deceased  Inmates,  Nor  to  Appoint 
Guardians  of  Inmates,  Where  Residence  at  Such  Home  is  Es- 
tablished. 


No.  1227— (Opinion  Dated  February  1,  1916.) 

The  Ohio  Board  of  Administration,  Columbus,  Ohio. 

Gentlemen:  On  December  15,  1915  you  requested  my  opinion 
as  follows: 

"Herewith  is  respectfully  submitted  the  request  for  an 
opinion  on  certain  legal  points  which  frequently  appear  in  the 
performance  of  the  duties  of  the  treasurer  of  the  Ohio  Sol- 
diers' and  Sailors'  Home,  Sandusky,  Ohio. 

"This  request  for  the  opinion  was  forwarded  to  this  board 
at  the  suggestion  of  General  Burnett,  commandant  of  the  Ohio 
Soldiers'  and  Sailors'  Home,  and  is  respectfully  referred  to 
your  department." 

Enclosed  with  your  communication  is  a  letter  directed  to  your 
board  by  Hon.  A.  A.  Pomeroy,  of  the  Ohio  Soldiers'  and  Sailors' 
Home  Hospital,  Sandusky,  Ohio,  in  which  he  states  that,  as  a  mat- 
ter of  administration  convenience  and  expediency,  a  department 
has  been  created  at  said  Soldiers'  and  Sailors"  Home  Hospital,  with 
the  approval  of  the  board  of  administration,  to  take  charge  of  cer- 
tain financial  interests  of  the  inmates  of  said  hospital,  in  the  way 
of  assisting  disabled  patients  in  properly  signing  pension  checks 
and  depositing  the  same  to  their  credit  in  bank,  etc. ;  and  that  at 
the  death  of  said  inmates  the  treasurer  pays  legitimate  funeral 
expenses  from  any  balance  to  the  credit  of  such  deceased  inmate, 
or  the  expense  of  embalming,  etc.,  in  case  the  remains  are  to  be 
shipped  to  a  former  place  of  residence  for  interment,  and  distrib- 
utes the  balance  remaining  to  the  legal  heirs. 

This  department  is  designated,  in  the  communication,  as  the 
"Treasury  of  the  State  Soldiers'  and  Sailors'  Home  Hospital,"  and 
it  is  stated  that  Mr.  A.  A.  Pomeroy  is  acting  as  the  treasurer, 
having  given  bond  in  the  sum  of  $10,000.00. 

It  is  further  stated  that  confusion  arises  from  "the  appoint- 
ment of  administrators  and  guardians  by  probate  courts  of  otheir 
counties  in  the  state  of  Ohio,  who  apparently  believe  they  have 
jurisdiction  over  the  estate  of  a  resident  or  citizen  of  the  Soldiers^ 
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and  Sailors'  Home,  m  Erie  county,  said  citizen  having  uvea  twelve 
or  more  consecutive  months  in  said  county  and  having  died  in  said 
coimty.  This  petition  is  based  upon  Section  1,  Soldiers'  and  Sail- 
ors' Home,  4867  Page  and  Adams  Annotated  Code.    *     *     * 

1. — Is  Erie  county,  in  which  such  asylum  is  located,  the  law- 
ful place  of  residence  of  such  disabled  soldiers  and  sailors,  all  of 
whom  were  national  soldiers? 

2. — If  so,  have  probate  courts  in  all  other  counties  in  the  state 
of  Ohio  the  jurisdiction  which  qualifies  them  to  issue  letters  of 
administration  over  the  estates  of  such  citizens  who  die  in  Erie 
county  ? 

3. — ^Have  probate  courts  of  all  other  counties  than  Erie,  in 
which  said  asylum  is  located,  lawful  right  to  issue  letters  of  guar- 
dianship over  a  resident  of  Erie  county,  such  resident  being  phy- 
sically unable  to  appear  before  the  court  in  another  county  which 
is  asked  to  grant  said  letters  of  guardianship? 

4. — ^In  order  to  legally  qualify,  is  it  possible  or  advisable  to 
have  a  state  law  enacted  giving  the  board  of  administration  au- 
thority (without  expense  to  the  heirs)  to  name  the  treasurer  of  the 
Ohio  Soldiers'  and  Sailors'  Home  Hospital  a  temporary  or  public 
administrator  of  the  funds  in  his  custody  only,  to  enable  him  to 
settle  the  debts  of  those  who  leave  legal  heirs,  paying  funeral  ex- 
penses, such  as  embalming  the  remains  for  shipment  to  the  place 
of  interment,  and  proper  division  of  any  remainder  to  the  legal 
heirs?" 

I  observe  from  the  statement  of  Mr.  Pomeroy  that  balances 
in  the  hands  of  the  treasurer  of  the  home  hospital  to  the  credit  of 
deceased  inmates  at  the  time  of  their  death  are  disbursed  by  the 
treasurer  in  the  payment  of  funeral  expenses  or  expenses  of  em- 
balming, etc.,  and  the  residue  distributed  to  legal  heirs.  While  no 
question  is  asked  In  regard  to  this,  I  beg  to  suggest,  in  this  con- 
nection, that  the  statutes  clearly  contemplate  the  appointment  of 
administrators  for  the  settlement  of  estates  of  persons  dying 
intestate  and  fail  to  provide  any  lawful  way  of  settUng  such  estates 
or  making  distribution  to  beneficiaries  otherwise  than  through  the 
executor  or  administrator,  and  there  is  no  provision  of  law,  when 
the  identity  of  the  deceased  is  known,  authorizing  the  payment  ol 
funeral  expenses  or  expenses  of  embalming,  or  any  other  distribu- 
tion of  funds,  except  by  the  executor  or  administrator  of  such  es- 
tate, and  any  such  payments  made  by  the  treasurer  are  made  at  his 
own  risk  and  subject  him  to  liability  to  account  for  the  money  so 
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paid  out,  to  any  person  able  to  show  better  title  thereto.  With  this 
observation,  which  is  made  for  your  consideration  and  the  consid- 
eration of  Mr.  Pomeroy,  I  will  proceed  to  answer  the  questions 
asked. 

Section  4867  of  the  General  Code,  to  which  Mr.  Pomeroy  refers, 
is  only  applicable  to  home  or  asylums  under  the  control  of  the 
federal  government  and,  therefore,  has  no  application  to  the  home 
at  Sandusky. 

The  appointment  of  administrators  of  the  estates  of  deceasetT 

persons  is  provided  for  in  Section  10604  G.  C,  which  is  as  follows : 

''Upon  the  death  of  an  inhabitant  of  this  state,  letters 
testamentary,  or  letters  of  administration  on  his  estate,  shall 
be  granted  by  the  probate  court  of  tilie  county  in  which  he  was 
an  inhabitant  or  resident  at  the  time  he  died.  When  a  person 
dies  intestate  in  any  other  state  or  country,  leaving  an  estate 
to  be  administered  within  this  state,  administration  thereof 
shall  be  granted  by  the  probate  court  of  a  county  in  which 
there  is  any  estate  to  be  administered.  The  administration  iirst 
lawfully  granted,  in  the  last  mentioned  case,  shall  extend  to 
all  the  estate  of  the  deceased,  within  the  state,  and  exclude  the 
jurisdiction  of  any  other  court." 

Especial  attention*  is  called  to  the  use  of  the  word  "resident" 
in  this  section.  Not  only  is  there  no  limitation  of  time,  but  the 
word  is  used  interchangeably  with  the  word  "inhabitant."  The 
only  question  to  be  determined,  therefore,  in  the  application  of  the 
foregoing  section  is  whether  or  not  the  deceased  at  the  time  he 
came  into  the  county  did  so  with  the  intention  of  making  it  his 
permanent  place  of  abode  and,  if  so,  such  residence  for  any  length 
of  time,  however  short,  would  give  the  probate  court  of  that  county 
jurisdiction  to  appoint  an  administrator  of  his  estate. 

It  must  be  remembered,  however,  that  Section  10617  G.  C. 

gives  the  right  of  administration  to  residents  of  this  state  in  the 

following  order: 

1. — ^To  the  husband  or  widow  of  the  deceased ; 

2. — ^To  one  or  more  of  the  next  of  kin  of  the  deceased ;  . 

and  in  the  absence  of  any  voluntary  action  by  such  persons  to  ac- 
cept or  decline  said  administration  they  must  be  cited  before  the 
court  for  that  purpose.  If  such  persons  decline  or  are  inconipe* 
tent  and  unsuitable  to  discharge  the  trust,  or  if  without  sufficient 
cause  they  neglect  to  take  such  administration,  then  one  or  more 
of  the  principal  creditors  of  the  deceased,  if  such  there  be,  are 
entitled  to  administer  the  estate.    If  there  be  no  such  creditors 
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and  the  estate  exceeds  the  value  of  one  hundred  dollars,  the  courts 
may  appoint  any  person  it  deems  fit  to  administer  the  estate. 
Your  attention  is  directed  to  these  provisions  of  the  law  that  you 
may  understand  that  the  right  to  appoint  an  administrator  in 
Erie  county  does  not  necessarily  give  the  administration  of  the 
estate  to  a  resident  of  said  county. 

Section  11011  of  the  General  Code  provides  in  part  as  follows: 

"Upon  satisfactory  proof  that  any  person,  resident  of  the 
county  wherein  the  application  is  made,  is  incapable  of  taking 
proper  care  of  himself  or  herself,  or  of  his  or  her  property,  or 
neglects  or  fails  to  provide  for  his  family,  or  for  other  persons 
whom  he  is  charged  by  law  to  provide  or,  by  reason  of  intem- 
perance, improvidence  or  habitual  drunkenness,  the  probate 
court  forthwith  shall  appoint  a  guardian    *     *     *." 

The  word  "resident"  in  this  section  is  also  used  without  any 
express  limitation  of  time  and  its  meaning  is  the  same  as  in  Sec- 
tion 10604  G.  C.,  supra. 

The  appointment  of  a  guardian  for  an  insane  person  or  an 
imbecile  is  provided  by  Section  10989  G.  C,  which  requires  that 
such  person  shall  be  a  resident  of  the  county,  or  have  a  legal  set- 
tlement in  some  township  thereof.  Insofar  as  these  provisions 
may  apply  to  inmates  of  your  institution  they  must,  in  my  opinion, 
be  liimted  to  the  provision  requiring  residence  and  not  to  that 
requiring  a  legal  settlement.  This  is  so  because  of  the  peculiar 
circumstances  under  which  they  live  at  your  institution.  In  view 
of  these  circumstances  they  could  not  establish  a  legal  settlement 
in  any  township  in  Erie  county,  unless  such  settlement  was  estab- 
lished before  they  entered  your  institution.  Therefore  the  re- 
quirements of  residence  may  be  considered  to  be  the  same  under 
tiie  law  providing  for  the  apt>ointment  of  guardians  of  insane  per- 
sons or  imbeciles  as  they  are  under  the  section  providing  for  the 
appointment  of  guardians  of  improvident  persons,  insofar  as  said 
laws  may  apply  to  the  appointment  of  guardians  of  inmates  of 
your  home. 

It  follows,  from  the  foregoing  observations,  and  you  are  so 
advised,  that  jurisdiction  to  appoint  administrators  of  the  estates 
of  deceased  inmates  of  your  home  is  vested  in  the  probate  court  of 
Erie  county,  if  said  inmate  is  an  inhabitant  or  resident  of  said 
county,  as  herein  explained,  at  the  time  he  dies;  and  that  juris- 
diction to  appoint  guardians  for  improvident  or  insane  inmates  of 
your  home  is  vested  in  the  pit)bate  court  of  Erie  county,  if  such 
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persons  have  established  a  residence  at  said  home,  as  herein  ex- 
I^ined. 

The  rules  above  laid  down  are  general  and  are  subject  to 
chansre  by  the  facts  in  a  particular  case.  For  this  reason  care  must 
be  used  in  the  application  thereof  and  if  any  question  is  raised  or 
doubt  exists,  the  specific  facts  should  be  submitted  for  further  ad- 
vice. 

Admission  to  the  Ohio  Soldiers'  and  Sailors'  Home  is  regu- 
lated by  Section  1909  of  the  General  Code,  which  is  as  follows : 

''All  honorable  discharged  soldiers,  sailors  and  marines 
who  served  the  United  States  government  in  any  of  its  wars, 
and  have  been  citizens  of  Ohio  one  year  or  more  at  the  date  of 
making  application  for  admission,  who  are  unable  to  support 
themselves,  and  not  entitled  to  admission  to  the  national  mili- 
tary homes  or  cannot  gain  admission  thereto,  and  all  soldiers 
of  the  national  guard  of  Ohio  who  heretofore  have  lost,  or 
hereafter  may  lose  an  arm  or  leg,  or  his  sight,  or  may  become 
permanently  disabled  from  any  cause,  while  in  the  line  and 
discharge  of  duty,  and  are  not  able  to  support  themselves, 
may  be  admitted  to  the  home  under  such  rules  and  regulations 
as  its  board  of  trustees  adopt/' 

One  of  the  conditions  of  admission  to  the  Ohio  Soldiers'  and 
Sailors'  Home  prescribed  by  Section  1909,  supra,  is  the  inability 
of  the  applicant  to  support  himself,  which,  in  itself,  is  only  con- 
sistent with  a  purpose  to  adopt  such  home  as  his  permanent  place 
of  residence. 

Mr.  Pomeroy's  inquiry  pertains  particularly  to  cases  of  sol- 
diers or  sailors  who  die  at  the  home  after  a  residence  there  for 
twelve  or  more  consecutive  months,  and  it  may  be  said  in  all  such 
cases,  and  in  fact  as  a  general  rule,  in  view  of  the  conditions  for 
admission  to  the  home,  that  in  the  absence  of  an  affirmative 
showing  of  an  intention  to  remain  at  the  home  only  temporarily, 
with  a  purpose  to  return  to  a  former  home  after  such  temporary 
residence,  the  residence  of  the  inmates  of  such  Soldiers'  and  Sail- 
ors' Home  is  to  be  regarded  as  Erie  county  and,  therefore,  the 
jurisdiction  in  the  matter  of  appointment  of  administrators  of 
the  estates  of  such  deceased  inmates  and  in  the  appointment  of 
guardians  of  any  such  living,  as  provided  in  Section  11011,  supra,  is 
in  the  probate  court  of  Erie  county. 

Answering  your  several  inquiries  specifically,  therefore,  I  ad- 
vise: 

As  to  your  first  inquiry,  that  Erie  county  is  to  be  regarded  as 
the  county  of  the  residence  of  inmates  of  the  Soldiers''  and  Sailors' 


Home,  at  Sandusky,  in  the  absenee  of  an  affirmative  showing  of 
mere  temporary  residence  at  the  home  with  an  intention  of  return- 
ing to  a  former  place  of  residence ; 

As  to  your  second  and  third  inquiries,  that  probate  courts  of 
other  counties  of  the  state  have  no  juriediction  to  issue  letters  tes- 
tamentary, or  letters  of  administration,  upon  the  estates  of  de- 
ceased inmates  of  the  Sandusky  home,  who  have  established  their 
residence  at  said  home,  nor  to  appoint  guardians  of  such  inmates, 
whose  residence  at  such  home  is  established ; 

As  to  your  fourth  inquiry,  suggesting  legislation  empowering 
the  Board  of  Administration  to  name  the  treasurer  of  the  Soldiers' 
and  Sailors'  Home  hospital  a  temporary  or  public  administrator  of 
the  funds  of  deceased  inmates,  remaining  in  his  custody  at  the 
time  of  their  death,  I  would  say  that,  aside  from  difficulties  in 
making  such  a  provision  conformable  to  constitutional  require- 
ments, it  seems  to  me  that  it  would  impose  obligations  upon  the 
officer  not  essential  to  the  accomplishment  of  the  paramount  pur- 
pose of  the  legislation  under  which  the  home  is  maintained,  which 
might  be  found  burdensome,  and  that  perhaps  a  more  adequate 
and  expeditious  method  of  adjusting  the  rights  and  claims  of  all 
persons  against  such  assets  in  the  hands  of  the  treasurer  would 
be  by  having  recourse  to  the  provisions  of  the  law  for  the  appoint- 
ment of  an  administrator,  who,  in  proper  cases,  may  be  the  treas- 
urer of  the  home  hospital,  if  such  course  is  found  expedient  by  the 
probate  court. 

Salaries  of  County  Surveyor  and  Assistants  Are  to  Be  Paid  Out 
of  General  County  Fund  Under  Cass  Highway  Law,  and  Where 
County  Commissioners  Failed  to  Make  Sufficient  Tax  Levy  In 
1914  and  1915  to  Meet  Such  Additional  Charge,  Money  Cannot 
Be  Borrowed  Under  Section  5656,  General  Code,  to  Meet  Such 
Salaries,  But  Sufficient  Funds  Must  Be  Reserved  in  General 
County  Fund  to  Meet  All  Fixed  Expenses. 

No.  1219 — (Opinion  Dated  January  31,  1916.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:  I  acknowledge  receipt  of  your  letter  enclosing  a 
communication  addressed  to  the  bureau  by  the  auditor  of  Ash- 
land county,  in  which  he  presents  the  following  question  on  which 
my  advice  is  requested  by  you : 

"The  salaries  and  compensation  of  the  county  surveyor 
and  his  assistants  provided  for  by  the  highway  code  of  1915, 
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and  particularly  by  Section  138  thereof  (106  O.  Ia,  612 — 
therein  designated  as  Sectton  7181  of  the  General  Code) ,  and 
payable  'out  of  the  county  treasury  in  the  same  manner  as 
the  salaries  of  other  county  officials  are  paid/  imposed,  upon 
the  going  into  effect  of  said  act,  a  burden  upon  the  general 
county  fund,  from  which  by  virtue  of  Section  2989  of  the  Gen- 
eral Code  the  salaries  of  'other  county  officials  are  paid,'  not 
contemplated  when  the  levy  for  such  fund  was  made  in  the 
year  1914  (the  proceeds  of  which  constitute  the  existing  fund) 
nor  when  the  levy  for  such  fund  was  made  in  the  year  1915 
(the  proceeds  of  which  will  constitute  said  fund  for  the  year 
beginning  March  1,  1916) .  In  some  counties  these  additional 
expenditures,  together  with  those  anticipated  and  provided 
for,  will  cause  the  early  exhaustion  of  the  general  county  fund, 
unless  &uch  exhaustion  can  be.  avoided. 

"May  money  be  borrowed  under  Section  5656  of  the  Gen- 
eral Code  in  order  to  avoid  this  result  ?'* 

Section  138  of  the  Cass  Highway  Law,  7181  G.  C,  106  O.  L., 

612,  referred  to  in  the  letter  submitted,  fixes  the  salary  of  county 

surveyors  and  provides  that: 

"Such  salaries  shall  be  paid  out  of  the  county  treasury  in 
the  same  manner  as  the  salaries  of  other  county  officials  are 
paid." 

In  the  same  section  it  is  further  provided  that : 

"In  the  event  the  county  highway  superintendent  cannot 
properly  perform  all  the  duties  of  his  office,  the  county  com- 
missioners shall  fix  the  aggregate  compensation  to  be  ex- 
pended for  assistants  by  the  county  highway  superintendent 
during  the  year.  Such  compensation  shall  be  paid  out  of  the 
county  treasury  in  the  same  manner  as  the  salary  of  county 
officials  is  paid." 

The  manner  of  pajnnent  of  the  salary  of  county  officials  is 

prescribed  by  Section  2989  G.  C,  as  follows  : 

"Each  county  officer  herein  named  shall  receive  out  of  the 
general  fund  of  the  county  the  annual  salary  hereinafter  pro- 
vided, payable  monthly  upon  warrant  of  the  county  auditor." 

The  payment  of  assistants  of  the  county  highway  superin-^ 
tendent  is  required  to  be  made  from  the  same  fund  and  in  the 
same  manner  as  the  salary  of  the  county  surveyor,  so  that,  for 
the  purposes  of  the  present  consideration,  the  salary  of  the  county 
surveyor  only  need  be  referred  to. 

By  virtue  of  the  statutory  provisions  above  cited,  there  was 
on  and  after  September  6,  1915,  at  which  time  the  Cass  highway 
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law  became  effective,  created  by  operation  of  law  a  liquidated  obli- 
gation of  the  county,  payable  monthly  out  of  the  general  county 
fund  on  the  warrant  of  the  county  auditor. 

There  is,  however,  imposed  by  law  further  conditions  pre- 
cedent to  the  auditor's  drawing  a  warrant  upon  funds  in  the 
county  treasury. 

Section  5649-8d  G.  C.  provides  as  follows: 

"At  the  beginning  of  each  fiscal  half  year  the  various 
boards  mentioned  in  Section  5649-3a  of  this  act  shall  make 
appropriations  for  each  of  the  several  objects  for  which  mon^ 
has  to  be  provided,  from  the  moneys  known  to  be  in  the  treas- 
ury from  the  collection  of  taxes  and  all  other  sources  of  rev- 
enue, and  all  expenditures  within  the  following  six  months 
shaU  be  made  from  and  within  such  appropriations  and  bal- 
ances thereof,  but  no  appropriation  shall  be  made  for  any 
purpose  not  set  forth  in  the  annual  budget  nor  for  a  greater 
amount  for  such  purpose  than  the  total  fixed  by  the  budget 
commissioners,  exclusive  of  receipts  and  balances.** 

Among  the  various  boards  mentioned  in  Section  5649-3a,  as 
above  referred  to,  is  the  board  of  county  commissioners. 

By  the  specific  terms  of  Section  5649-3d,  all  expenditures  from 
the  county  treasury  are  limited  to  the  purposes  set  forth  in  the 
budget  and  the  amount  for  each  of  said  purposes  fixed  by  the 
budget  commissioners,  exclusive  of  receipts  and  balances.  The 
purposes  referred  to  in  Section  5649  G.  C.  are,  to  my  mind,  iden- 
tical with  those  purposes  mentioned  in  Section  5649-3a,  wherein 
it  is  provided  that : 

''Such  annual  budget  shall  specifically  set  forth: 

(1)     The  amount  to  be  raised  for  each  and  every  purpose 

allowed  by  law  for  which  it  is  desired  to  raise  money  for  the 

incoming  year." 

The  purposes  here  referred  to  are  manifestly  those  purposes 
for  which  the  taxing  authorities  mentioned  in  that  section  are 
authorized  to  levy  taxes  and  create  funds.  That  is  to  say,  such 
purposes  as  the  county  fund,  the  poor  fund,  the  blind  relief  fund, 
the  soldiers*  relief  fund,  the  judicial  fund,  the  bridge  fund,  the  in- 
terest and  sinking  fund,  and  perhaps  others  which  might  be  men- 
tioned. The  commissioners  are  then  not  required  to  set  forth  in 
the  county  budget  the  amount  to  be  raised  for  each  and  every 
purpose,  more  in  detail  than  to  state  the  aggregate  amounts  de- 
sired to  be  raised  for  each  of  the  several  funds  for  which  they  are 
authorized  by  law  to  levy  a  tax. 

Applying  this  conclusion  then  to  the  provisions  of  Section 
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5649-3d  G.  C,  supra,  the  semi-annual  appropriations  ar^  thereby 
limited  only  to  the  aggregate  amount  to  be  raised  for  each  par- 
ticular fund  for  which  a  levy  is  lawfully  made.  From  this  it  fol- 
lows that  the  only  limit  upon  appropriations  from  the  general 
county  fund  is  the  aggregate  of  that  fund  that  is  fixed  by  the 
budget  commissioners,  exclusive  of  receipts  and  balances,  and  it 
matters  not  that  the  commissioners  have  chosen  to  subdivide  such 
aggregate  in  the  preparation  of  the  budget.  Such  aggregate  sum 
M^hen  so  appropriated,  or  so  much  thereof  as  is  in  the  aggregate 
appropriated,  is  available  for  the  payment  of  any-  expenditure 
authorized  to  be  paid  out  of  the  fund  from  which  the  appropria- 
tion is  made.  That  is  to  say,  the  county  commissioners  are  not 
limited  in  their  exenditures  from  appropriations  of  general 
county  funds,  by  reason  of  the  enumeration  of  subdivisions  of  that 
fund  in  the  preparation  of  the  county  budget. 

It  was  their  duty  to  make,  and  it  is  assumed  that  at  the  be- 
ginning of  the  fiscal  half  year  at  the  regular  meeting  of  the  county 
commissioners  in  September,  1915,  the  board  made  an  appropria- 
tion from  the  general  county  fund  for  the  payment  of  those  an- 
ticipated expenditures  lawfully  paid  out  of  said  fund  for  the  cur- 
rent fiscal  half  year.  That  appropriation  then  became  avaltStTl^Te 
for  the  payment  of  all  such  expenditures  and  particularly  for  the 
I>ayment  of  those  fixed  expenses  such  as  officers'  salaries  and  all 
those  other  county  obligations  which  arise  and  become  liquidated 
by  operation  of  law.  It  was  the  duty  of  the  county  commissioners, 
in  making  such  appropriation,  to  provide  for  all  such  fixed  expenses 
and  it  is  now  their  further  duty  to  so  limit  the  miscellaneous  or 
contingent  contract  expenditures  of  a  county  from  such  fund  as  to 
retain  sufficient  of  such  appropriation  to  discharge  all  fixed  ex- 
penditures imposed  by  law. 

In  other  words,  the  appropriation  made  in  September  for  gen- 
eral county  purposes  was  then  available  for  the  pajnnent  of  the 
salary  of  the  county  surveyor  as  well  as  that  of  other  county  offi- 
cers, notwithstanding  the  commissioners  had  not  specifically  men- 
tioned the  county  surveyor  in  the  budget  submitted  in  June,  1914, 
and  notwithstanding  the  county  surveyor  was  not  specifically  men- 
tioned in  such  appropriation,  and  it  is  the  duty  of  the  commis-* 
doners  and  county  auditor  to  so  limit  other  expenditures  out  of 
that  appropriation  during  the  current  fiscal  half  year  as  to  leave 
a  sufficient  amount  thereof  to  pay  the  salary  of  the  surveyor  as 
well  as  all  other  fixed  expenses. 

It  therefore  follows  that  until  the  total  appropriation    for 


700  Department  Reports 

county  purposes  for  the  fiscal  half  year  is  exhausted,  the  county 
auditor  should  draw  his  warrant  upon  the  county  treasurer 
monthly  for  the  salary  of  the  county  surveyor.  Occasion  for  bor- 
rowing money  for  this  purpose  could  not  arise  at  least  until  the 
appropriation  for  county  purposes  for  the  fiscal  half  year  has  been 
totally  exhausted. 

While  it  is  manifestly  the  purpose  of  Section  5649-3d  G.  C, 
supra,  to  keep  within  the  limits  of  taxation  the  current  expense  of 
political  subdivisions,  it  is  as  clearly  not  its  purpose  to  delay  or  to 
in  any  way  interfere  with  the  payment  of  the  obligations,  which 
become  liquidated  claims  with  the  lapse  of  time,  by  operation  of 
law.  The  force  and  effect  of  its  operation  is,  then,  to  place  a  limit 
upon  the  incidental  or  miscellaneous  contract  expenditures  for  the 
fiscal  half  year,  as  well  as  to  make  imperative  the  duty  of  disburs- 
ing officers  to  reserve  such  portion  of  the  appropriation  as  will  be 
necessary  to  discharge  all  fixed  expenses  for  the  fiscal  half  year 
when  the  sime  shall  become  due. 

It  is  not  anticipated  that  county  commissioners  will  so  disre- 
gard their  duty  in  this  matter  as  to  allow  the  appropriation  for 
general  county  purposes  to  be  so  depleted  as  to  be  insufficient  to 
discharge  the  fixed  expenses  payable  from  that  fund. 

I  am  therefore  of  opinion  that  money  may  not  be  borrowed 
under  Section  5656  G.  C,  to  pay  the  salary  of  the  county  surveyor 
and  assistants  of  the  highway  superintendent,  provided  in  Section 
7181  G.  C,  106  O.  L.,  612,  under  the  facts  stated  in  the  above  in- 
quiry. 

Where  a  Saloon  License  is  Ordered  to  be  Sold  as  a  Whole  by  the 
Probate  Court,  Notice  of  Such  Sale  Should  be  Made  by  Publica- 
tion According  to  the  Provisions  of  Section  10700  G^ieral  Code. 
(Sec.  1261-52,  G.  C;  construed). 


Na.  1280— (Opinion  Dated  February  2,  1916.) 

Hon.  John  V.  Campbell,  Prosecuting:  Attorney*  Cincinnati,  Ohio. 

Dear  Sir:     I  am  in  receipt  of  a  request  for  an  opinion  ad* 

dressed  to  me  by  Mr.  Henry  Hauck,  assistant  prosecuting  attorney 

of  your  office,  which  is  as  follows : 

''We  are  writing  requesting  your  opinion  as  to  the  mean- 
ing of  Section  37  of  the  Ohio  Liquor  License  Code,  which  pro* 
vides  'that  if  a  license  or  interest  therein  shall  pass  by  descent 
or  otherwise  to  one  who  cannot  qualify,  or  if  a  survivor  or 
relict  or  child  or  children  shall  not  m  the  tinle  prescribed  elect 
to  assume  decendents  interest  in  the  license  or  if  said  survivor 
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or  relict,  etc.,  as  the  case  may  be,  does  not  comply  with  the 
terms  fixed  by  the  court,  the  probate  court  shall  order  the 
license  as  a  whole  sold,  without  delay  but  after  proper  notice 
given  by  publication,  and  shaU  order  the  proceeds  dis- 
tributed,' etc. 

"Our  inquiry  relates  to  the  meaning  of  the  phrase  *with- 
out  delay  but  after  proper  notice  given  by  publication/ 

"Does  the  publication  referred  to  in  Section  37  of  the  act 
mean  'the  fifteen  days'  notict  by  publication  of  some  news- 
paper in  general  circulation  tliroughout  the  county,  as  pre- 
scribed in  Section  10700  of  the  General  Code,  which  pre- 
scribed the  terms  and  manner  under  which  executors  and  ad- 
ministrators are  authorized  to  sell  personal  property  of  de- 
cedents ?'  If  Section  10700  of  the  General  Code  governs,  then 
every  saloon  or  retail  liquor  license  belonging  to  decedents 
must  be  sold  at  pubUc  auction  as  prescribed  by  Section  10700 
aforesaid. 

"If  the  publication  referred  to  in  Section  37  is  not  the 
publication  mentioned  in  Section  10700,  kindly  give  us  your 
opinion  as  to  what  publication  is  meant. 

"The  probate  court  is  called  upon  almost  daily  to  act  in 
the  matter  of  transferring  or  ordering  the  transfer  of  licenses 
and  is  frequently  called  upon  to  sanction  transfers  of  private 
sales  thereof  and  we  should  therefore  respecuuSy  urge  you 
to  hasten  your  opinion  in  the  matter." 

That  part  of  Section  37  of  the  license  law,  Section  1261-52  G. 

C,  103  O.  L.,  231,  first  to  be  considered  in  answering  your  inquiry, 

is  as  follows : 

"Upon  the  death  of  a  licensee  or  of  any  person  who  has 
an  interest  in  a  license,  such  as  a  partner  or  member  of  an 
association  of  persons  or  otherwise,  the  interest  of  the  de- 
cedent shall  be  disposed  of  by  the  administrator  or  the  execu- 
tor under  the  direction  of  the  probate  court  without  delay. 
The  surviving  member  or  partner,  members  or  partners  (or 
if  there  be  no  survivors  in^  interest  then  the  relict  of  the  de- 
ceased, or  if  there  be  no  relict  then  the  child  or  children) ,  pay- 
ing to  the  said  administrator  or  executor  such. an  amount  and 
upon  such  terms  as  the  court  may  direct,  shall, have  the  right 
to  assume  the  interest  of  said  decedent  providing  that  notice 
is  given  of  such  intention  to  the  probate  court  within  thirty 
days  after  the  death  of  the  decedent.  If  a  license  or  an  in- 
terest therein  shall  pass  by  descent  or  otherwise  to  one  who 
cannot  qualify  under  the  law  as  licensee,  or  if  the  survivor  or 
relict  or  child  or  children,  as  the  case  may  be,  shall  not  in  the 
time  prescribed  elect  to  assume  said  decedent's  interest  in  the 
license,  or  if  said  survivor  or  relict  or  child  or  children,  as 
the  case  may  be,  does  not  comply  with  the  terms  fixed  by  the 
court,  the  probate  court  shall  order  the  license  as  a  whole  sold, 
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without  delay  but  after  proper  notice  given  by  publication, 
and  shall  order  the  proceeds  distributed  to  the  survivors  in  the 
ownership  of  the  license,  if  there  be  such,  and  the  executor 
or  administrator  of  the  decedent,  according  as  their  interest 
may  appear,  providing,  however,  that  the  purchaser  of  the 
license  shall  be  duly  qualified  under  the  law,  and  provided 
further  that  the  said  purchaser  shall  have  filed  the  applica- 
tion required  by  law  of  an  original  applicant  for  a  license. 

"If  all  the  conditions  have  been  complied  with,  and  if  the 
applicant  is  qualified  by  law,  the  county  licensing  board  shall, 
upon  proper  certificate  from  the  probate  court  and  without  fee, 
transfer  the  license  to  the  purchaser  thereof  for  the, remainder 
of  the  license  year.  The  said  purchaser  shall  have  all  the 
rights  and  obligations  of  the  original  licensee  under  said 
license." 

It  will  be  observed  that  the  provisions  of  said  Section  1261-52 
G.  C,  supra,  above  quoted,  relate  only  to  licenses  and  interests 
therein  and  in  no  way  are  applicable  to  other  property  or  rights 
of  the  decedent,  either  real  or  personal.  That  is  to  say,  the  pro- 
visions of  this  section  do  not  apply  to  the  saloon  itself,  the  fixtures, 
stock  in  tradjB  or  other  property  of  the  decedent,  whether  per- 
sonal, or  real  or  otherwise,  and  all  such  other  property  of  the  de- 
cedent must  be  disposed  of  and  distributed  according  to  the  gen- 
eral statutory  provisions  governing  the  administration  and  dispo- 
sition of  the  estates  of  deceased  persons. 

The  inquiry  submitted  assumes  the  existence  of  all  the  condi- 
tions precedent,  necessary  to  the  authority  of  the  probate  court  to 
order  the  license  to  be  sold  as  a  whole  and  inquiry  is  made  as  to 
what  constitutes  "proper  notice  given  by  publication"  as  required 
in  that  part  of  Section  1261-52  G.  C.  above  quoted. 

There  is  not  to  be  found  in  the  license  law  specific  provision 
as  to  the  time  and  manner  of  such  publication.  It  is  further  pro- 
vided by  said  Section  1261-52,  103  O.  L.,  232,  however,  that: 

"In  all  cases  the  court  shall,  before  ordering  a  sale  or  an 
assumption  of  a  license,  appoint  three  appraisers  to  appraise 
said  license  and  the  interest  of  the  licensee  therein,  which 
said  appraisers  shall  be  sworn  to  appraise  said  interest  ac- 
cording to  its  true  value.  Any  creditor  of  the  deceased  or  of 
the  owner  of  the  license  shall  have  all  rights  with  reference 
to  the  appraisement  or  sale  and  the  distribution  of  the  assets 
as  any  creditor  has  with  reference  to  any  personal  proper^ 
left  by  any  decedent.  No  license  shall  be  sold  or  ai^sumed  for 
a  sum  less  than  two-thirds  of  the  appraisement.  When  the 
articles  of  partnership  in  force  at  the  death  of  a  parhier,  or 
when  the  will  of  a  deceased  licenseie  or  co-licensee  provides  for 
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a  different  mode  of  settlement  of  the  deceased  person's  inter- 
est from  that  provided  for  herein  or  dispenses  with  appraise- 
ment and  sale,  or  either,  then  the  interest  of  the  deceased 
shall  be  settled  in  accordance  with  said  articles  or  said  will, 
and  appraisement  or  sale  may  be  dispensed  with,  providing' 
the  disposition  is  otherwise  in  accordance  with  laV^. 

''go  far  as  applicable,  and  so  far  as  is  not  inconsistent 
herewith,  the  laws  of  Ohio  concerning  the  disposition  of  the 
personal  estate  of  a  deceased  person  shall  be  applied/' 

Since  it  is  not  otherwise  specifically  provided  as  to.  the  manner 
of  publication  of  the  notice  of  sale  of  a  saloon  license,  I  see  no  in- 
consistency as  between  the  provisions  of  the  statutes  for  such  gale 
here  under  consideration  and  the  laws  concerning  the  disposition 
of  the  personal  estate  of  deceased  persons.  The  statute  governing 
the  sale  of  personal  property  of  deceased  persons  is  found,  as 
pointed  out  in  the  inquiry  submitted,  in  Section  10700  G.  C,  which 
provides  in  part  as  follows : 

"The  sale  of  personal  property  shall  be  made  at  public 
auction  after  at  least  fifteen  days'  notice  has  been  given  in 
some  newspaper  in  general  circulation  throughout  the  county> 
or  by  advertisement  set  up  in  at  least  five  public  places  in  the 
county  where  such  sale  is  to  take  place,  though  for  good  cause 
the  court  may  extend  the  time  for  sale.** 

It  will  be  noted  that  the  notice  required  to  be  given  in  the 
matter  under  consideration  is  limited  by  Section  1261-52  G.  C, 
supra,  to  notice  by  publication. 

I  am  therefore  of  the  opinion  that  where  a  saloon  license  is 
ordered  to  be  sold  as  a  whole  by  the  probate  court,  notice  of  such 
sale  should  be  made  by  publication  according  to  the  provisions  of 
Section  10700  G.  C. 
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The  Limitation  of  Ten  Days  in  Paragraph  2  of  Section  486-31,  Gen- 
eral Ckxle  (Civil  Service  Act,  106  O.  L.  418),  Applies  to  time 
Within  Which  the  Appointing  Authority  Must  Report  the  Name 
of  a  ''Non-competitive^  Occupant  of  a  Positi<m  to  the  Civil  Service 
Commission  and  Not  to  the  Time  Within  Which  the  Civil  Service 
C<Hnmission  Must  Certify  for  Appointment  Three  Names  of  Per- 
sons from  the  Eligible  List  With  the  Name  of  the  ''Non-Com- 
petitive*' Occupant — ^Where  a  "Non-competitive  Occupant**  is  Ap- 
pointed Provisionally  Under  Said  Act,  Such  Certification  for  Ap- 
pointment Must  Include. the  Name  of  Such  "Non-competitive'* 
as  in  the  First  Instance.  Such  Certification  of  a  "Non-competi- 
tive** is  Mandatory  and  Purely  Ministerial,  and  the  Civil  Service 
Commission  Cannot  Inquire  Into  the  Fitness  of  Such  "Non-com- 
petitive** for  the  Positicm,  Unless  Charges  Are  Filed  for  Removal 
as  Required  by  Law. 


No.  1165 — (Opinion  Dated  January  11,  1916.) 

The  State  Civil  Service  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     I  have  your  letter  of  January  5,  1916,  as  fol- 
lows: 

"Several  points  have  arisen  in  regard  to  the  certification 
of  eligibles  to  positions  occupied  by  non-competitives  under 
the  permission  of  the  new  civil  service  law,  upon  which  we  do 
not  feel  competent  to  pass  judgment. 

Paragraph  2  of  Section  486-31  of  the  new  law  provides 
that: 

"  'The  name  of  such  officer,  employe  and  subordinate  hold- 
ing a  position  in  the  classified  service  of  the  state,  the  counties, 
and  city  school  districts  thereof,  at  the  time  this  act'talces 
effect,  who  has  not  passed  a  regular  competitive  examination, 
and  who  has  not  been  in  the  service  seven  years  as  herein 
provided,  shall,  within  ten  days  after  this  act  becomes  ef- 
fective, be  reported  by  the  appointing  authority  to  the  com- 
mission, and  shall  be  certified  to  the  appointing  authority  in 
addition  to  the  three  candidates  for  appointment  to  such  po- 
sition. If  any  such  person  is  re-appointed,  he  shall  be  deemed 
to  have  been  appointed  under  the  provisions  of  this  act.  If  no 
eligible  list  exists,  such  person  may  be  retained  as  a  provisional 
employe  until  such  time,  consistent  with  reasonable  diligence, 
as  the  commission  can  prepare  eligible  lists,  when  such  position 
shall  be  filled  as  prescribed  in  this  act.*  ** 

It  is  the  intent  of  this  section : 

1.  That  non-competitives  in  order  to  be  qualified  within 
the  provisions  of  this  act  must  be  appointed  after  considera- 
tion with  three  names  from  an  eligible  list  within  the  ten  days 
aiter  the  taking  effect  of  the  law. 
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2.  If  Bnch  certification  has  not  been  made  because  of  the 
fact  that  the  state  civil  service  commission  had  no  apporopriate 
list  from  which  to  certify  persons  eligible,  are  non-competitives 
who  are  retained  as  provisionals  given  the  same  status  with 
regard  to  the  civil  service  law  as  persons  provisionally  appoint- 
ed under  the  provisions  of  Section  486-14,  and  in  ord^  to 
qualify  must  they  compete  to  secure  a  position  on  an  eligibla 
list  that  will  entitle  them  to  be  certified  back  ? 

In  other  words,  is  it  the  intent  of  this  law  that  non-com- 
petitives retained  provisionally  when  no  eligible  list  existed, 
within  the  ten  days  shall  be  certified  back  to  their  positions 
as  non-competitives  along  with  three  other  names  from  an 
appropriate  list  when  created  ? 

This  further  question  has  also  arisen: 

The  law  provides  that  for  certain  reasons  the  state  civil 
service  commission  may  refuse  to  receive  applications  from  in- 
dividuals, or  refuse  to  certify  individuals  who  have,  by  exam- 
ination, secured  a  place  on  an  eligible  list.  If  it  appeared  that 
a  non-competitive  is  not  a  satisfactory  person  by  reason  of  his 
character  or  conduct  in  office,  to  occupy  the  position  which  he 
held  under  the  former  law,  could  the  state  civil  service  com- 
mission refuse  to  certify  his  name  for  the  same  reasons  that 
it  has  power  to  refuse  to  certify  persons  from  an  eligible  list 
created  by  regular  competitive  examination  ?" 

Before  considering  the  provisions  of  said  paragraph  2  quoted 
in  your  letter,  it  is  material  that  we  refer  to  the  plan  or  scheme  of 
the  law  as  it  appears  from  the  provisions  of  the  preceding  para^ 
graph  of  said  Section  486-31  as  amended  106  O.  L.,  418.  By  this 
latter  paragraph  it  is  provided  that  all  officers  and  employes  hold- 
ing positions  under  the  civil  service  law  by  virtue  of  having  taken 
a  regular  competitive  examination  as  provided  by  law  shall,  when 
the  provisions  of  the  act  of  which  said  section  is  a  part  become 
effective,  be  deemed  appointees  within  the  provisions  of  said  act. 
It  is  further  provided,  however,  that  no  person  holding  a  position 
in  the  classified  service  by  virtue  of  having  taken  a  non-competitive 
examination  shall  be  deemed  to  have  been  appointed  or  to  be  an 
appointee  in  conformity  with  the  provisions  of  said  act.  An  ex- 
ception, however,  is  made  in  the  application  of  said  last  named 
provision  by  exempting  therefrom  aJl  persons  who  have  served 
continuously  and  satisfactorily  the  state  or  any  political  subdivision 
thereof  for  not  less  than  seven  years  next  preceding  January  1, 
1915.  Persons  who  meet  these  qualifications  are  deemed  appointees 
within  the  provisions  of  the  act.  From  the  foregoing  provisions  it 
an[>ears  that  all  persons  holding  positions  by  reason  of  non-com- 
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petitive  examination  are  not  protected  in  said  positions  by  the  civil 
sendee  law  unless  they  come  within  the  class  last  described. 

Referring  now  to  your  first  inquiry  I  am  of  the  opinion  that 
the  ten  days  limitation  specified  in  said  paragraph  2,  which  you 
quote,  refers  to  and  applies  only  to  the  action  of  the  appointing 
authority  in  reporting  to  the  civil  service  commission  all  persons 
who  have  not  passed  a  regular  competitive  examination  and  who 
have  not  been  in  the  service  seven  years  as  provided  in  paragraph 
1.  That  is  to  say,  the  clause  ^'within  ten  days  after  this  aqt  be- 
comes effective"  modifies  the  verb  "shall  be  reported"  and  does  not 
qualify  the  verb  ''shall  be  certified."  This  being  so,  then  the  plain 
purpose  of  the  law  is  to  require  the  appointing  authority  to  report 
to  the  commission  within  ten  days  the  names  of  all  persons  who 
have  not  taken  a  competitive  examination  and  who  have  not  been 
in  the  service  seven  years  as  provided  in  paragraph  1.  It  does  not, 
however,  require  the  commission  to  certify  back  to  the  appointing 
power  an  eligible  list  within  ten  days,  or  within  any  other  specified 
period.  All  that  is  required,  if  an  eligible  list  exists,  is  that  such 
certification  be  made  by  the  commission  within  a  reasonable  time 
and  with  reasonable  diligence.  If  such  eligible  list  exists,  it  there- 
fore becomes  the  duty  of  the  commission  to  certify  from  it  the 
names  of  three  persons  together  with  the  name  of  the  "non-com- 
petitive," who  is  reported  as  holding  the  position  by  the  appointing 
authority,  within  a  reasonable  time,  when  said  position  may  be 
filled  by  the  appointment  of  one  of  the  four  persons  so  certified  to 
said  appointing  authority. 

In  answer  to  your  first  question,  therefore,  I  am  of  the  opinion 
that  the  certification  required  from  the  commission  of  the  names  of 
three  persons  from  the  eligible  list  together  with  the  name  of  the 
"non-competitive"  holding  the  position  is  not  required  to  be  made 
within  ten  days  after  the  taking  effect  of  said  law,  but  that  such 
limitation  of  ten  days  applies  only  to  the  report  to  be  made  by  the 
appointing  authority  to  the  commission  of  the  non-competitives 
holding  positions  in  the  classified  service. 

In  your  second  inquiry  you  desire  to  know  what  are  the  further 
rights  of  non-competitives  who  are  retained  as  provisionals  in  the 
event  no  eligible  list  exists  at  the  time  the  appointing  authority 
makes  the  report  hereinbefore  referred  to  in  answer  to  your  first 
inquiry. 

The  non-competitives  who  are  retained  as  provisional  ap- 
pointees hold  their  positions  until  an  eligible  list  is  prepared,  which 
must  be  done  by  the  commission  with  reasonable  diligence.    When 
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this  list  is  so  prepared  the  statute  provides  that  said  position  shall 
be  filled  as  prescribed  in  said  act.  That  is  to  say,  the  same  certi- 
fication shaU  then  be  made  as  in  the  first  instance,  which  must  in- 
clude the  name  of  the  non-competitive  in  the  list  with  three  other 
names  standing  highest  on  the  list  of  those  who  have  taken  a  com- 
petitive examination.  From  this  eligible  list  of  four  names  the 
appointing  power  may  then  fill  the  position  permanently. 

Replying  to  your  third  question  I  must  advise  that  the  cer- 
tification of  non-competitives,  as  required  by  the  provisions  of  law 
hereinbefore  considered,  is  a  mandatory  duty  imposed  upon  the 
commission,  purely  ministerial  in  its  character  and  regarding  which 
the  commission  may  exercise  no  discretion.  If  there  are  any  rea^ 
sons,  such  as  those  noted  in  your  inquiry,  which  should  prevent 
the  appointment  of  a  non-competitive,  they  must  be  considered  by 
the  appointing  power  and  not  by  the  commission  unless  charges  are 
filed  as  provided  by  law  for  the  removal  of  said  non-competitives 
from  the  positions  which  they  hold.  If  such  charges  are  not  filed 
then  it  is  the  duty  of  the  commission  to  certify  the  names  of  all 
non-competitives  as  hereinbefore  noted. 
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The  Newark  Natural  Gas  &  Fuel  Co,  v.  The  City  of  Newark, 

by  etc.    Vol.  92,  O.  S.  Rep. 

Monidiial  Corporatims— ^Ordinance  Fixinsr  Gas  Rate— Section  3982» 
General  Code-— Facts  Necessary  to  Relieve  Company — ^Unrea- 
sonable Rate^— Just  Compensation  Determined,  How — ^Effect  of 
Voluntary  Reduction  of  Rate — Only  Existing  Conditions  Consid- 
ered, Whoi — Expiration  of  Contract  With  Producing  Company 
-—Confiscatory  Rate  Determined  by  Actual  Operation,  Wh^i — 
Rights  of  Company — Court  Procedure-— Transcript  of  Stenog- 
raphic Notes— Considered  With  Bill  of  Excepticms,  When. 


1.  A  transcript  of  verbatim  stenographic  notes  of  testimony  in  the  common 

pleas  court  mav  be  adopted  and  used  in  the  court  of  appeals  by  agree- 
ment of  counsel,  and  if  oy  proper  attachment  and  reference  made  a  part 
of  the  bill  of  exceptions,  will  not  be  stricken  from  the  record,  but  wiU  be 
considered  by  this  court. 

2.  Before  a  gas  company  may  be  relieved  from  compliance  with  the  terms  of 

an  ordinance  fixing  the  maximum  price  for  gas,  which  has  been  regn- 
larly  passed  in  pursuance  of  the  authority  conferred  by  Section  3982, 
General  Code,  it  must  show  that  the  rates  so  fixed  are  plainly  lAireason- 
able  and  will  result  in  the  taking  of  its  property  without  just  compen- 
sation. 

3.  In  determining  whether  the  price  fixed  by  such  ordinance  will  yield  just 

compensation,  it  should  be  ascertained  whether  the  amount  of  net  profits 
from  operation  at  the  prescribed  rate  will  produce  a  reasonable  return 
upon  the  value  of  the  plant  of  the  company  at  the  time  of  the  inquiry. 

4.  The  value  of  such  proi>erty  resting  largely  upon  opinion  evidence,  the  fact 

that  the  company  prior  to  the  passage  of  the  ordinance  in  question  had 
voluntarily  reduced  its  rate  to  that  thereafter  fixed  by  such  ordinance 
and  continued  the  same  for  several  years,  may  be  controlling  and  justify 
the  conclusion  that  such  rate  is  remunerative. 

5.  Where  the  company  affected  by  such  ordinance  is  a  distributing  company 

only  and  procures  the  gas  furnished  under  its  franchise  from  a  produc- 
ing company  upon  a  percentage  basis  of  meter  readings,  and  its  contract 
therefor  does  not  expire  until  two  years  subsequent  to  the  passage  of  the 
ordinance  fixing  the  maximum  price  to  be  chared  for  gas,  the  effect  of 
such  ordinance  should  be  ascertained  from  conditions  then  existing,  and, 
in  the  absence  of  evidence  to  the  contrary,  the  court  may  properly  assume 
that  the  price  to  the  distributing  company  remains  the  same,  and  refuse 
to  anticipate  a  condition  that  may  obtain  in  the  future,  or  speculate  as 
to  the  future  production  of  natural  gas  or  the  cost  thereof  to  the  pro* 
ducing  company. 

6.  Where  it  is  not  clearly  shown  that  a  fixed  rate  for  gas  will  be  confiscatory, 

the  company  should  be  required  to  abide  the  test  of  actual  experience 
under  such  rate,  and  when  certainty  rather  than  prophecy  may  be  ob« 
tained,  present  its  case  upon  actual  facts  and  conditions  as  may  then  be 
shown  to  exist. 

708  V 
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(No.  14787— Decided  July  %  1916.) 

Error  to  the  Court  of  Appeals  of  Licking  county. 

This  proceeding  originated  in  the  court  of  common  pleas  of 
Licking  county,  where,  on  April  25,  1911,  a  petition  was  filed  by 
the  city  of  Newark,  through  its  solicitor,  Frank  A.  Bolton,  and  a 
mandatory  injunction  sought  against  The  Newark  Natural  Gas  and 
Fuel  Company  to  compel  it  to  comply  with  the  provisions  of  an 
ordinance  of  the  city  passed  March  6,  1911,  which  ordinance  fixed 
the  maximum  price  the  defendant  company  could  charge  the  con- 
sumers of  natural  gas  in  said  city  for  a  period  of  five  years  at 
twenty  cents  per  one  thousand  cubic  feet  of  natural  gas  for  fuel 
and  light  with  ten  per  cent  discount  on  all  bills  paid  before  the 
tenth  of  the  succeeding  month.  Said  company  had  refused  to  ac- 
cept the  provisions  of  said  ordinance  or  abide  by  the  terms  it 
specified,  and  had  notified  its  consumers  in  said  city  that  it  would 
not  accept  the  price  so  fixed,  and  that  unless  the  price  twenty-five 
cents  was  paid  service  would  be  discontinued. 

Said  company  furnishes  natural  gas  for  fuel  and  light  to  the 
inhabitants  of  said  city  of  Newark  under  favor  of  a  franchise 
granted  by  said  city,  through  its  council,  February  21,  1898,  and 
ever  since  the  passage  and  acceptance  of  said  ordinance  said  com- 
pany has  continued  to  supply  gas  to  said  city  and  its  inhabitants. 

By  its  answer  said  company  admits  the  passage  of  said  ordi- 
nance of  March  6,  1911,  in  due  form,  but  avers  that  it  is  unreason- 
able in  its  terms,  deprives  said  company  of  adequate  profit  and 
operates  as  a  fraud  upon  the  property  rights  of  said  company ;  that 
it  is  contrary  to  and  in  violation  of  Section  1,  Article  I  of  the  Bill 
of  Rights  of  the  constitution  of  Ohio,  also  of  Section  19,  Article  I 
of  the  constitution  of  the  state,  for  the  reason  that  it  is  the  taking 
of  private  property  without  due  process  of  law,  in  that  said  ordi- 
nance attempts  to  compel  said  company  to  furnish  gas  at  a  price 
without  just  compensation  or  profit.  It  charges  further  that  said 
ordinance  is  contrary  to  and  in  violation  of  Section  1  of  the  Four- 
teenth Amendment  of  the  constitution  of  the  United  States,  in  that 
it  denies  to  said  company  the  equal  protection  of  the  Ijaw  by  com- 
pelling it  to  furnish  gas  for  a  period,  and  at  a  price,  without  ade- 
quate return,  compensation  or  profit. 

In  the  court  of  common  pleas  a  decree  was  entered  in  favor  of 
the  city,  and  on  appeal  the  court  of  appeals  entered  the  same 
decree  as  did  the  court  below,  ftom  which  decree  error  is  now 
{MTOsecuted  in  this  court. 
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Mr.  Eugene  Maokey ;  Mr.  S.  M.  Douglass  and  Messrs.  Fitz- 
gibbon,  Montgomery  &  Black,  for  plaintiff  in  error, 

Mr.  Ralph  Nori)^ll>  city  solicito^r;  Mr.  Frank  A.  Bolton,  city 
solicitor,  and  Messrs.  Kibler  &  Kibler,  for.  defendant  in  error.  . 

Matthias,  J.  The  defendant  in  error  seeks  to  have  stricken 
from  the  printed  record  all  of  the  sp-called  "Exhibit  AA,"  except- 
ing exhibits  thereto  attached,  upon  the  claim  that  the  same  is  not  a 
part  of  the  bill  of  exceptions  taken  in  the  court  of  appeals  and  filed 
in  this  court.  The  matter  which  defendant  in  error  contends  is 
not  properly  a  part  of  the  record  and,  therefore,  should  not  be  con- 
sidered by  the  court,  embraces  all  the  evidence  offered  by  tile  plain- 
tiff in  error  in  the  hearing  of  this  case  in  the  court  of  common 
pleas.  The  record  shows  i;hat  defendant  in  error  introduced  and 
read  in  evidence  all  the  evidence  given  m  its  behalf  on  the  trial 
in  the  court  of  common  pleas,  and  that  the  plaintiff  in  error  then 
offered  and  read  in  evidence  all  the  evidence  offered  by  it  in  the 
trial  in  the  court  of  common  pleas,  and  then  follows  the  state- 
ment: "A  full  and  complete  transcript  of  verbatim  stenographic 
notes  of  said  testimony  and  evidence  given  on  the  trial  in  the  court 
of  common  pleas  is  hereto  attached,  marked  'AA'  and  made  part 
hereof."  In  this  manner  all  the  evidence  given  in  the  lower  court 
is  brought  into  the  record  in  the  court  of  appeals,  and  by  attach- 
ment and  reference,  as  above  indicated,  was  made  a  part  of  the 
bill  of  exceptions  by  the  judges  of  that  court.  The  record  before 
us  shows  that  counsel  for  plaintiff  in  error  was  allowed  by  the 
court  of  appeals  to  reserve  exceptions  to  the  exclusion  of  certain 
evidence  sought  to  be  introduced  in  the  court  of  cpmmon  pleas. 
It  thus  appears,  that  probably  for  the  purpose  of  convenience  and 
economy  of  time,  the  evidence  was  placed  before  the  court  of  ai>- 
peals  in  such  manner.  No  objection  to  this  practice  is  disclosed  by 
tjie  record,  and  we  conclude  that  only  in  the  instance  above  stated 
was  exception  noted  in  the  court  of  appeals  to  the  ruling  of  the 
court  upon  the  introduction  of  evidence,  and  that  otherwise  the 
record,  as  made  in  the  common  pleas  court,  was  submitted  to  and 
received  by  the  court  of  appeals  in  lieu  of  again  calling  the  wit- 
nesses. Under  such  circumstances  this  court  will  consider  the 
evidence  thus  brought  into  the  record,  although  in  accordance  with 
the  decision  of  Dunn  v.  The  State,  2S  Ohio  St.,  167,  statements  in 
such  exhibit  purporting  to  recite  rulings  of  the  trial  court  ad- 
mitting or  excluding  evidence,  cannot  be  considered. 

The  ordinance  of  the  city  of  Newark,  the  validity  of  which  is 
questioned,  was  passed  by  virtue  of  the  power  conferred  by  Section 
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3982,  General  Code,  which  authorizes  the*  council  of  a  municipality 
to  "regulate  from  time  to  time  the  price  which  such  companies 
may  charge  *  !*  ,.*  for  gas  for  lighting  or  fuel  purposes'* ;  and 
further  provides  that  such  companies  shall  in  no  event  charge 
more  than  the  price  specified  by  the  ordinance  of  council.  It  is  ad- 
mitted that  said  ordinance  was  passed  in  due  form  by  the  council 
of  the  city  of  Newark,  and  the  only  issue  presented  arises  from  the 
contention  of  the  plaintiff  in  error  that  the  rate  prescribed  by  such 
ordinance  is  unreasonable  and  if  enforced  will  result  in  confiscation 
of  its  property. 

The  Newark  Natural  Gas  and  Fuel  Company  was  organized  in 
1889,  and  in  1898  was  granted  a  twenty-five-year  franchise  by  said 
city.  For  several  years  it  was  both  a  producing  and  distributing 
company,  but  for  the  past  ten  or  twelve  years  it  has  been  a  dis- 
tributing company  only,  and  since  1904  has  procured  its  supply  of 
gas  from  The  Logan  Natural  Gas  and  Fuel  Company  on  a  percent- 
age basis,  under  a  contract  between  said  companies  which  expired 
March  1,  1913.  Although  the  previous  ordinance  permitted  a  net 
rate  of  twenty-five  cents,  the  eighteen^jent  rate  was  voluntarily 
adopted  by  the  plaintiff  in  error  some  time  prior  to  the  adoption 
of  the  ordinance  now  in  question.  Plaintiff  in  error  now  contends 
that  such  reduction  was  made  because  of  the  development  of  a 
near-by  field,  greatly  augmenting  the  supply  of  gas,  but  which  is 
now  materially  reduced. 

It  is  urged  by  the  plaintiff  in  error  that  this  case  differs 
greatly  from  many  of  the  adjudicated  cases  of  this  character,  by 
reason  of  the  fact  that  two  companies  are  necessarily  affected  by 
the  rate,  the  producing  company  and  the  distributing  company, 
and  that  in  the  determination  of  the  fairness  and  reasonableness 
of  the  prescribed  rate  it  becomes  necessary  to  consider  not  only 
the  cost  of  procuring  and  distributing  gas  but  also  the  cost  of  its 
production. 

However,  the  facts  and  the  conditions  which  may  properly  be 
considered,  as  well  as  the  test  to  be  applied  thereto  by  the  courts 
for  the  purpose  of  determining  every  question  in  controversy  in 
this  action,  are  well  settled  and  have  been  clearly  and  concisely  an- 
nounced in  what  must  be  regarded  as  leading  cases  of  the  class  to 
which  this  proceeding  belongs.  We  direct  particular  attention  to 
the  decision  of  the  supreme  court  of  the  Unitefd  States  in  the  case 
of  the  City  of  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S-,  1,  and 
Willcox  et  al.  v.  Consolidated  Gias  Co.,  212  U.  S.,  19.  In  the  fonner 
case  it  is  held  thiat  '^Rate  making  is  a  legislative  function  whether 
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exercised  by  the  legislature  or  by. a  subordinate  body  to  which 
power  has  been  delegated,  such  as  a  municipality. 

''While  courts  may  refuse  to  enforce  legislation  on  constitu- 
tional ground  the  power  should  only  be  exercised  in  the  clearest 
cases/' 

This  action  of  the  city,  having  been  taken  pursuant  to  legis* 
lative  authority,  is  a  proper  exercise  of  legislative  power,  and, 
therefore,  the  company  assailing  the  rates  fixed  in  such  manner 
must  show  that  their  enforcement  will  result  in  the  taking  of  its 
property  without  just  compensation.  The  Cedar  Rapids  Water  C!o. 
V.  Cedar  Rapids,  118  Iowa,  234. 

In  Willcox  V.  Consolidated  Gas  Co.,  supra,  the  rule  to  be  ap- 
plied in  cases  of  this  character  for  the  purpose  of  ascertaining 
whether  a  prescribed  rate  is  unreasonable,  is  concisely  stated.  It 
is  there  held  that  "Rates,  when  fixed  by  legislative  authority,  for 
public  service  corporations,  should  allow  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used,  but 
the  legislative  act  will  not  be  declared  invalid  by  the  courts  unless 
the  rates  are  so  unreasonably  low  that  their  enforcement  would 
amount  to  taking  the  property  for  public  use  without  compen- 
sation." 

Upon  the  hearing  in  the  court  of  appeals  a  very  large  volume 
of  evidence  was  introduced  tending  to  show  the  value  of  the  plant 
of  the  Newark  Gas  Company  and  the  net  profits  that  would  be 
realized  under  existing  conditions  at  the  price  fixed.  From  these 
factors  it  was  ascertained  that  the  net  profits  were  sufficient  to 
provide  the  company  a  fair  and  just  return  upon  the  value  of  its 
property.  It  would  not  be  profitable  here  to  review  in  detail  the 
large  volume  of  data  presented  or  discuss  the  various  opinions  of 
the  several  experts  who  testified  upon  the  trial  of  the  case.  Our 
only  duty  is  to  ascertain  whether  the  conclusion  reached  by  the 
court  of  appeals  is  the  correct  one.  From  the  record  before  us  it 
is  apparent  that  if  computation  be  based  upon  the  highest  valua- 
tion of  the  complaining  company's  plant  fixed  by  any  witness,  a 
net  profit  of  ten  per  cent,  would  be  realized  by  the  company.  On 
the  valuation  of  another  witness  called  by  plaintiflf  in  error  the  rate 
now  complained  of  yielded  in  1911  a  net  profit  of  approximately 
seventeen  per  cent.  In  some  of  these  estimates  elements  were  in- 
cluded which  should  not  enter  into  the  calculation.  For  instance, 
one  expert,  upon  whose  evidence  plaintiff  in  error  placed  great  re- 
liance, and  apparently  a  man  of  skill  and  experience  in  his  pro- 
fession, based  his  estimate  of  the  value  of  said  plant  on  the  cost 
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of  building  a  competing  plant  on  the  same  streets  and  included  an 
item  of  $83,379  for  "pavement  over  mains/'  notwithstanding  the 
record  shows  that  there  was  no  street  paving  \)ver  the  mains  when 
the  pipes  were  originally  laid.  We  refer  to  this  instance  as  illus- 
trative merely  and  to  show  the  care  that  must  be  exercised  in  fol- 
lowing the  estimates  of  the  valuation  of  property  of  such  char- 
acter. .   y  /^ 

When  property  is  devoted  to  a  use  in  which  the  public  has  an 
interest  the  public  is  hereby  granted  an  interest  in  such  business 
and  it  is  subject  to  control  for  the  common  good.  Such  company 
is  entitled,  therefore,  only  to  a  fair  return  on  the  value  of  that 
which  is  employed  for  the  public  convenience  (Munn  v.  Illinois,  94 
U.  S.,  113;  San  Diego  Land  &  Town  Ck).  v.  National  City,  174  U.  S., 
739),  and  such  return  should  be  based  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  by  the  public.  Willcox 
V.  Consolidated  Gas  Co.,  supra. 

In  the  calculations  above  referred  to  no  deduction  was  made 
for  depreciation  of  the  plant,  and  the  evidence  shows  that  five  per 
cent,  a  year  would  be  a  fair  estimate  for  that  item.  When  the 
value  of  property  of  such  character  rests  so  largely  upon  opinion 
evidence,  the  fact  that  the  company,  prior  to  the  passage  of  the 
ordinance  in  question,  had  voluntarily  reduced  its  rate  to  that 
specified  in  the  ordinance  thereafter  passed  and  maintained  the 
same  for  several  years  immediately  preceding  the  passage  of  such 
ordinance,  may  be  controlling  and  fully  justify  the  conclusion  that 
such  rate  is  remunerative. 

It  may  be  fairly  assumed  that  rates  voluntarily  made  by  the 
company  return  not  only  a  fair  but  adequate  compensation,  es- 
pecially in  the  absence  of  evidence  showing  any  actual  increase  of 
expense  or  cost  of  furnishing  gas  to  the  Newark  patrons.  No 
evidence  was  offered  showing  what  the  Newark  company  paid  the 
Logan  company  for  gas  subsequent  to  March  1,  1913,  although  the 
opportunity  was  afforded  the  Newark  company  to  produce  such 
evidence  as  late  as  September  26,  1914.  The  court  should  not  be 
asked  to  indulge  in  mere  speculation  and  arrive  at  a  conclusion 
based  only  upon  various  and  varying  opinions  of  experts,  which 
opinions  are  apparently  based  upon  conditions  which  are  them- 
selves admittedly  varying  and  uncertain.  The  records  of  the  com- 
pany showing  its  net  earnings  subsequent  to  1911  should  have  been 
disclosed  and  all  information  available  placed  before  the  court  that 
would  tend  to  show  that  the  rate  fixed  is  unreasonable.  Sufficient 
time  had  dapeed  to  enable  the  company  to  place  before  the  court 
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actual  faets  showing' the  effect  of  operation. on  its  plant  and  the 
furnishing  of  gas  upon  the  terms  prescribed  by  this  ordinance.  The 
burden  is  upon  the  Company  to  .show  the  court  that  the  price  is 
unreasonable,  not  merely  that  there  is  a  possibility  or  probability 
that  it  will  become  so.  If  there  was  a  change  in  the  price  required 
by  fEe  producing  company,  such  evidence  should  be  in  the  record. 
Evidence  of  conditions,  not  only  when  the  ordinance  was  passed; 
but  subsequent  thereto,  was  admissible  and  would  have  been  most 
helpful  to  the  court  in  solving  the  problem  presented  in  a  con- 
troversy of  this  character.  City  of  EnoxviUe  v.  Knoxville  Water 
Co.,  supra. 

We  find  in  the  record  no  possible  basis  for  the  claim  that  the 
rate  fixed  by  this  ordinance  does  not  3rield  a  fair  and  just  compen- 
sation to  the  plaintiff  in  error  under  the  conditions  obtaining  in 
1911.  The  following  c&ses  deal  instructively  with  the  question  of 
what  is  adequate  compensation:  Lincoln  Gas  &  Elec.  Light  Co.  v. 
Lincoln,  182  Fed.  Rep.,  926;  Willcox  v.>  Consolidated  Gas  Co., 
supra,  and  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  supra. 

However,  it  is  urged  by  plaintiff  in  error  that  in  view  of  the 
fact  that  it  is  now  a  distributing  company  only  and  procures  its 
supply  of  gas  of  a  producing  company,  and  that  its  contract  with 
such  company  for  gas  delivered  to  its  lines,  upon  a  percentage 
basis  of  meter  readings,  would  expire  two  years  after  the  passage 
of  said  ordinance  and  three  years  before  the  end  of  the  period 
covered  thereby,  a  proper  rate  cannot  be  ascertained  without  in- 
quiry and  determination  of  the  cost  of  producing  gas  and  trans- 
porting it  to  the  lines  of  the  plaintiff  in  error.  Upon  this  theory 
much  evidence  was  adduced  tending  to  show  that  the  Logan  com- 
pany, with  which  the  plaintiff  in  error  has  a  contract  for  its  supply 
of  gas,  for  various  reasons,  cannot  furnish  its  product  in  the  future 
on  the  terms  of  its  former  contract,  and  included  evidence  of  the 
value  of  the  plant  of  the  Logan  company  and  computations  to 
ascertain  what  rate  would  insure  it  a  fair  compensation  for  its 
share  of  the  service  rendered. 

An  excursion  into  a  vast  field,  thus  invited,  may  have  been 
justified  under  some  circumstances,  but  surely  not  under  the  con- 
ditions disclosed  by  tiiis  record.  In  the  absence  of  evidence  to  the 
contrary,  the  court  was  justified  in  assuming  that  the  contract 
price  for  gas  remained  the  same  and  need  not  anticipate  a  condi- 
tion which  might  or  might  not  obtain  in  the  future.   . 

The  rule  that  should  guide  judicial  review  of  rate-hiakihg  leg> 
istation  is  thus  stated  in  3  Dillon  on  Municipal  Corporations  (5  ed.). 
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Sec.  1327,  p.  2251:  **The  judiciary  oujght  not  to  aiintil  or  set  aside 
rates  established  by  legislative  sanction  unless  they  are  proved 
or  shown  to  be  such  as  to  make  their  enforcement  equivalent  to  the 
taking  of  property  for  public  use  without  such  compensation  as, 
under  all  the  circuriistances,  is  just  both  to  the  owner  and  to  the 
public;  that  is,  judicial. interference  should  not  occur  unless  the 
case  presents  clearly  such  a  violation  of  the  rights  of  property 
under  the  form  of  regulation  as  to  satisfy  the  court  that  the  rates 
prescribed  will  have  the  effect  to-  deny  to  the  company  reasonable 
compensation  for  its  services." 

The  evidence  disclosed  in  the  record  does  not  show  that  the 
rates  fixed  by  this  ordinance  will  result  in  a  violation  of  the  rights 
of  property  of  the  plaintiff  in  error  or  that  it  will  have  the  effect 
to  deprive  it  of  reasonable  compensation  for  its  services,  and, 
therefore,  fails  to  establish  a  present  right  of  plaintiff  in  error  to 
exemption  from  compliance  with  the  terms  of  said  ordinance.  Said 
company  will,  therefore,  be  required  to  abide  the  test  of  actual  ex* 
perience  under  the  rate  fixed  by  this  ordinance,  and  when  certainty 
rather  than  prophecy  may  be  obtained,  it  will  have  the  right  to 
present  its  case  upon  actual  facts  and  conditions  as  they  may  then 
be  shown  to  exist. 

It  follows  that  the  judgment  of  the  court  of  appeals  is  af- 
firmed. 

Judgment  affirmed. 

Johnson,  Donahue,  Wanamaker,  Newman  and  Jones,  JJ., 
concur. 


JOURNAL  ENTRIES. 
Tuesday,  Feb.  Ist,  1916. 

16019— The  Moody  &  Thomas  MiU- 
ing  Co.  vs.  City  of  Akron,  et  al. 

15020— The  Clevfeland-Akron  Bag 
Co.  vs.  The  City  of  Akron,  et  al. 

"  *  ♦  ♦  It  appearing  from  the 
Record  that  the  court  of  appeals 
found  from  the  evidence,  that  the 
plaintiff  has  in  no  manner  or  degree 
suffered  any  injury  or  damage  or  im- 
pairment of  its  rights,  by  anything, 
the  City  of  Akron  has  done  or  intends 
to  do,  that  in  the  necessary  and  proper 
operation  of  the  water  works  system 
of  said  City  of  Akron,  in  supplying 
itself  and  its  inhabitants  with  water 
from  said  stream,'  no  actual  or  sub- 
stantial injury,  loss  or  damage  is 
likely  to  occur  to  the  plaintiff;  that 
the  water  impounded  by  the  City  of 
Akron  in  wet  seasons  does  not  de- 


prive the  plaintiff  in  error  of  suffi- 
cient water  to  operate  ite  mill  to  its 
fullest  capacity,  and  the  water  so 
impounded  by  the  City  of  Akron, 
so  far  as  plaintiff  is  concerned,  would 

§0  to  waste  and  be  Unused  by  it.  That 
le  water  stored  in  the  wet  season, 
and  drawn  b^  the  city  from  its  res- 
ervoir, and  discharged  into  the  river 
above  plaintiff's  mill,  will  materially 
increase  the  natural  flow  of  said 
stream  in  dry  seasons,  to  the  benefit 
of  the  plaintiff  in  error,  and  not  to 
ite  prejudice. 

And  it  appearing  from  these  find- 
ings of  fact,  that  the  plaintiff  in  error 
has  not  been  deprived  of  any  prop- 
erty, either  with  or  without  due  pro- 
cess of  law,  that  it  has  not  in  any 
manner  or  degree,  suffered  any  in- 
jurv,  or  damage,  or  impairment  of  ite 
rignte,  by  anything  the  defendant  in 


716 


Department  Reports 


error  has  done  or  intends  to  do;  that 
therefore  the  record  in  this  case  pre- 
sents no  constitutional  question  aris- 
ing: under  the  constitution  of  this 
state  or  the  constitution  of  the  United 
States  for  the  consideration  of  this 
Court»  and  there  beine  no  constitu- 
tional question  involved  in  this  case, 
this  court  is  without  jurisdiction  in 
the  premises. 

It  is»  therefore,  ordered  and  ad- 
judfi:ed,  that  the  petition  in  error  be 
dismissed,  at  the  costs  of  plaintiff  in 
error/' 


Feb.  Ist,  1916. 

15025 — Peter  E.  Boettler  et  al  vs. 
The  City  of  Akron,  Summit  County. 

"  ♦  •  ♦  It  appearing:  from  the 
record  that  the  court  of  appeals 
found  from  the  evidence,  that  the  de- 
fendant in  error,  the  said  City  of  Ak- 
ron, in  the  exercise  of  its  riparian 
rifi^hts,  has  not  deprived  the  plaintiffs 
of  any  of  their  leeal  rifi^hts  as  such 
riparian  owners;  that  it  has  not  in- 
vaded nor  abridfi:ed  any  such  rifi:hts 
of  the  plaintiffs;  that  it  has  not 
threatened,  and  is  not  about  to  exer- 
cise its  riparian  rifi:hts  in  such  manner 
as  will  in  the  future,  as  claimed  by  the 
plaintiffs  in  their  petition,  deprive 
the  plaintiffs  of  their  legal  ri£:hts  nor 
invade  nor  abridge  the  same. 

And  it  appearmjr  from  these  find- 
in£:s  of  fact,  that  uie  plaintiffs  in  er- 
ror have  not  been  deprived  of  any 
property,  either  with  or  without  due 
process  of  law,  that  they  have  not  in 
any  manner  or  de^rree  suffered  any 
injury,  damage,  or  impairment  of 
their  rights  by  anythin^^  the  defend- 
ant in  error  has  done  or  intends  to  do, 
— that,  therefore,  the  record  in  this 
case  presents  no  constitutional  ques- 
tion arising  under  the  constitution  of 
this  state  or  the '  constitution  of  the 
United  States,  for  the  consideration  of 
this  court,  and  there  being  no  constitu- 
tional question  involved  in  this  case, 
this  court  is  without  jurisdiction  in 
the  premises. 

It  is,  therefore,  ordered  and  ad- 
judged, that  the  petition  in  error  be 
dismissed,  at  the  costs  of  plaintiff  in 


error. 


»y 


Feb.  1st,  1916. 

1502S^James  M.  Poulson  vs.  The 
City  of  Akroii,  et  al.  Summit  County 
Judgment  afiirmed^  See  journal  en- 
try. 


"  ♦  ♦  ♦  It  is  ordered  and  ad- 
judged by  this  Court,  that  the  judfi:- 
ment  of  the  said  Court  of  Appeus  be, 
and  the  same  is  hereby,  affirmed;  for 
the  reason  'that  it  is  shown  by  the 
Record  that  the  deed  by  n^ich  the 
premises  described  in  the  petition 
were  conveyed  to  the  plaintiff^  gran- 
ton  contained  covenants,  the  accept- 
ance of  which  by  the  grantee  operated 
to  waive  the  legal  objection  to  the 
proceedings  whioi  are  referred  to, 
and  further  that  said  deed  contained 
a  clause  excepting  from  the  covenants 
of  warranty  therein  all  taxes  and 
assessments  on  said  premises  that 
become  due  and  payable  after  this 
date,  the  due  payment  of  all  of  "virhich 
taxes  and  assessments  is  assumed  by 
the  said  grantee,  who,  by  accepting 
this  deed,  promises  and  agrees  duly 
to  pay  the  same  as  a  part  of  the  pur- 
chase price  for  said  premises. 

It  is  further  ordered  and  adjudged 
that  the  defendants  in  error  recover 
from  the  plaintiff  in  error  their  costs 
herein  ana  in  the  courts  below.  *  *  ♦» 


Tuesday,  February  15,  1916. 
MOTION    DOCKET. 

8519.  The  State  ex  rel,  Phelps  vs. 
Merle  N.  Poe,  Prosecuting  Attorney. 
(On  rehearing.)  Motion  for  an  order 
directing  the  Court  ot  Appeals  of 
Hancock  county  to  certify  its  record. 
Overruled. 

9007.  A.  A.  Crawford  et  al  vs. 
Jacob  Wiedemeyer  et  al.  Motion-  by 
defendant  to  dismiss  cause  No.  15017 
on  the  general  docket.     Overruled. 

9010.  The  State  of  Ohio  et  al.  vs. 
John  M.  Dugan.  Motion  for  leave  to 
file  petition  in  error  and  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

9013.  The  State  ex  rel.  Frank  F. 
Gentsch  vs.  A.  J.  Hirstins  et  al.  Mo- 
tion  for  an  order  directing  the  Court 
of  Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.     Overruled. 

9018.  Joseph  W.  Hou8eman<  vs. 
The  Ashland  Bank  Savings  Co.  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Ashland  county 
to  certify  its  record.     Overruled. 

9023.  The  Maumee  Valley  Railway 
&  Light  Co.  vs.  Kenneth  Hanaway, 
a  minor,  et  aL  Motion  by  Kenn> 
Hanaway  to  dismiss  petition  in  error 
in  cause  No.  14138  on  the  General 
Docket.     Motion  sustained. 


SuPBEME  Court 


717 


9024.  The  Maumee  Valley  Rail- 
ways &  Light  Co.  vs.  Kenneth  Hana- 
way,  a  minor,  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas '  county  to  certify  its  record. 
Overruled. 

9025.  The  Toledo  Railway&  & 
for  an  order  directing  the  Court  of 
Light  Co.  vs.  Frank  Andrews.  Motion 
Appeals  of  Lucas  county  to  certify 
its  record.    Overruled. 

9026.  Annie  Laws  et  al.  vs.  James 
M.  Morley  et  al.,  Admrs.  Motion*  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.    Overruled. 

9027.  Naomi  Kolb  Sheridan  vs. 
Mayme  Kolb  Schinkal  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  certify 
its  record.    Overruled. 

9029.  Edward  Kalish  et  al.,  as 
partnership,  vs.  M.  Tratuik.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

9030.  The  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Ry.  Co.  vs.  E.  W. 
Johnson,  Admr.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Madison  county  to  certify  its  record. 
Overruled. 

9031.  David  Rohrer  vs.  The  State 
of  Obio.     Motion  for  leave  to  file  a 


petition  in  error  to  the  Court  of  Ap- 
peals of  Montgomery  county.  Over- 
ruled. 


GENERAL  DOCKET. 

14707.  The  Toledo  Railways  & 
Light  Co.  vs.  George  Paulin.  Lucas. 
Judgment  affirmed.     Opinion. 

14776.  The  National  Fire  Insur- 
ance Co.  vs.  A.  B.  Dennison.  Fairfield. 
Judgment  reversed.  Cause  remanded. 
Opinion. 

14996.    The  Harden-Wyandot  Light- 
ing Co.  vs.  The  Village  of  Upper  San- 
dusky.   Wyandot.  Judgment  stfflrmed. 
Opinion. 

15042.  The  State  of  Ohio  ex  rel. 
Marcellus  A.  Lander  vs.  Charles  T. 
Prestein,  Auditor  of  Cuyahoga  county. 
Cuyahoga.  Judgment  affirmed.  Opin- 
ion. 

15069.  In  re-application  of  Henry 
S.  Rosenthal  for  writ  of  habeas  cor- 
pus. Henry  S.  Rosenthal  vs.  Charles 
C.  Cooper,  Sheriff  of  Hamilton  county, 
Ohio.  Petition  dismissed  without 
prejudice  at  costs  of  Henry  S.  Rosen- 
thal. 

15120.    The   State   of   Ohio   ex   rel. 
James  Ross  and  John  W.  McCafferty 
vs.  A.  V.  Donahey,  Auditor  of  State, 
in  Mandamus.     Writ  to  issue.     Opiu 
ion. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 


The  Adams  County  Anti-Tuberculo- 
sis Company,  Peebles,  $10,000.  James 
G.  Whittenmyer,  Pearl  J.  Whitten- 
myer,  Leslie  D.  Whittenmyer,  John  E. 
Whittenmyer,  Albion  Z.  Blair. 

The  H.  &  G.  Motor  Car  Company, 
Cleveland,  $10,000.  H.  H.  Gegelein,  A. 
C.  Hensell,  A.  U.  Hall,  W.  P.  Ander- 
son, Frank  F.  Geutset. 

The  Motor  Mechanics  Company, 
Cleveland,  $10,000.  Thomas  P.  Hal- 
lock,  Macy  O.  Hallock,  E.  P.  Heming- 
ton,  R.  H.  Bosley,  A.  C.  Marsh. 

The  Builders'  Mortgage  &  Security 
Company,  Cleveland,  $25,000.  Louis  J. 
Schabinger,  John  J.  Donovan,  Charles 

E.  Campbell,  S.  A.  George,  R.  S.  Bar- 
rick,  W.  M.  Barrett 

The  M.  J.  Rose  Company,  Akron, 
$30,000;  furniture.  M.  J.  Rose,  H.  J. 
Friedman,  Max  P.  Gtoodman,  A.  L. 
Deitz,  M.  E.  Tettlebach. 

The  Acme  Carbon  Company,  Cleve- 
land, $15,000,  M.  G.  Tlelke,  Henry  C. 
Kelser,  J.  E.  Schunck,  A.  K.  Moulton, 
George  C.  Hansen. 

The  Bliss  Shirt  &  Furnishings  Com- 
pany, Fremont,  $10,000.  Cliff  P.  Bliss, 
W.  O.  Shannon,  D.  L.  Gessner,  Amelia 
G.  Walhof,  Ida  Stevenson,  Cora  Bliss. 

The  Akron  Peoples'  Outfitting  Com- 
pany, Akron,  $40,000.  F.  J.  Rockwell, 
Daisy  W.  Jacobs,  Samuel  A.  Jacobs, 

F.  W.  Gross,  Wm.  Levlnson. 

The  Amco  Building  Company,  Tole- 
do, $10,000.  Henry  A.  Schlingman, 
Katherlne  Schlingman,  Karl  A.  Senf, 
Phoebe  E.  Senf,  Maurice  W.  Schling- 
man. 

The  Orman  Lumber  Company,  Lan- 
caster, $25,000;  Robert  M.  Geisy, 
Ralph  M.  Wolfe,  Edward  J.  Gran, 
Ralph  Morgan,  George  Borman. 

The  WaynesvtUe  Auto  Storage  Com- 
pany, Waynesvllle,  $3500.  Chas.  E. 
Thomas,  H.  M.  Sherwood,  J.  B.  Chap- 
man, J.  T.  Ellis,  C.  W.  Sherwood. 

The  Boss  Dishwasher  Company,  Cin- 
cinnati, $30,000.  Harry  Amdt,  John  B. 
Stableton,  William  Christos,  Roscoe 
Diltz,  Daniel  Cremins. 

The   Banner   Tire   ft   Supply   Com- 


pany, Columbus,  $250,000.  T.  J.  Mills, 
F.  L.  Woodbridge,  Chas.  A.  Wobbe, 
S.  W.  Kirts,  J.  O.  Crawshaw. 

The  Lafayette  Stamping  ft  Enamel- 
ing Company,  West  Lafayette,  $50,000. 
H.  R.  McCurdy,  L.  P.  Gallagher,  M.  D. 
Custer,  J.  Q.  Adams,  Ed  Le  Rittilley. 

The  Clapp  Stove  ft  Hardware  Co., 
Toledo,  $25,000.  William  E.  Waldo, 
Rezford  E.  Soper,  Addison  K.  Bristol, 
Frank  E.  Miller,  BenJ.  T.  Hatsch. 

The  Louis  Disbrow  Motor  Car  Sales 
Company,  Cleveland,  $25,000.  Louis 
Disbrow,  M.  A.  Hanna,  D.  R.  Hanna, 
Jr.,  H.  W.  Foster,  Fred  Grabien 

The  Luxurious  Light  Car  Company, 
Cleveland,  $10,000.  C.  H.  Gale,  Leslie 
Nichols,  Roger  C.  Hyatt,  Thos.  H. 
Jones,  H.  O.  Jones. 

The  Eclipse  Plating  ft  Manufactur- 
ing Company,  Cleveland,  $5000.  Peter 
Verburg,  Joseph  Hudik,  Johan  Hudlk, 
George  H.  Randall,  John  W.  Abel. 

The  Widefield  Service  Company, 
Cincinnati,  $1000;  manufacturing 
lighting  and  heating  appliances.  W. 
H.  Ballentine.  H.  A.  Boesche,  Edgar 
Biggs,  E.  H.  Lostetter,  Chaiies 
Leibeih. 

The  Miami  Rifle  Club  Company,  Cin- 
cinnati, $10,000.  Chas.  E.  Boys, 
Charles  M.  Reynolds,  Henry  P.  Raw- 
son,  Walter  Faulkner,  Frank  Boesch. 

The  B.  ft  B.  Clothing  Company,  To- 
ledo, $10,000.  Max  Basseches,  Simon 
BuBhbaum,  Geo.  P.  Hahn,  Sigmond 
Sanger,  C.  V.  Southard. 

The  Importers  Rubber  Company, 
Dayton,  $5000.  John  McMillan,  F.  C. 
Hooven,  C.  T.  Buel,  George  W.  Dill, 
P.  C.  Hunger. 

The  Forest  Construction  Company, 
Forest,  $10,000.  Charles  Sousley, 
Claude  Britton,  John  Herzog,  Bert 
Herzog,  William  B.  Price. 

The  Safe-Burglar  Company,  Cincin- 
nati, $10,000.  Chas.  O.  L.  Cooper, 
Julius  R.  Luchtenberg,  Cal  Crim, 
Frank  C.  Caveman,  H.  J.  Walker. 

The  Cleveland  White  Star  Company, 
Cleveland,  $10,000;  automobile  acces- 
sories.    N.  C.  Bailey,  Jos.  G.  Brown, 
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Roy   L.  Liimbach,  K  A.  Pfaff,  Jnmes 
McFadyean. 

The  Structural  Engineering  Com- 
pany, Dayton.  $100,000.  Edward  F. 
Lipp,  H.  M.  Huffman,  Fred  J.  Hughes, 
Rowland  H.  McKee,  Geo.  P.  Huffman. 
The  Selkirk  Realty  Company,  Cleve- 
land. $6000.  H.  A.  Beokman,  Henry 
Rotbardt,  Chas.  Schelngold,  E.  P. 
Strong,  Geo.  Q.  Keeley. 

The  Buckeye  Oil  &  Paint  Company, 
Cleveland,  $10,000.  Mark  A.  Copeland, 
Jas.  F.  Walsh,  G.  A.  Mowery,  O.  E. 
Schulz,  C.  Verbsky. 

The  E.  W.  Rose  Medicine  Com- 
pany, Cleveland,  $100,000.  E.  W.  Rose, 
C.  F.  Buescher,  C.  R.  Cross,  B.  V. 
Fisher,  E.  C.  Daoust. 

The  Peoples'  Building  &  Investment 
Company,  Cleveland,  $10,000.  Edward 
Baoust,  C.  R.  Cross,  H.  E.  McElwain, 
B.  R.  Wilkin,  J.  E.  Griffith. 

The  Elkine  Manufacturing  Com- 
pany, Cincinnati,  $10,000;  ''special- 
ties." Jos.  G.  Perkins,  A.  J.  Goodman, 
R.  Elfllnger,  A.  J.  Jo3ei)h. 

The  Auto  Trucking  Company,  Can- 
ton, $25,000.  Gerald  Heibner,  Franks 
Muhs,  James  Schlemmer,  S.  W.  Cash- 
ner,  B.  A.  Nist 

The  Oscar  Pach  Studios  Company, 
Cleveland,  $10,000.  N.  Y.  Ernst,  Oscar 
Pach,  Louis  Bloomfield,  Melville  W. 
Vickery,  E.  E.  Gross. 

The  Right  Appliance  Company,  To- 
ledo, $10,000.  Charles  B.  Wright, 
George  W.  Close,  Frederick  H.  Fox, 
Elmer  E.  Bavis,  Helen  K.  Smith. 

The  C.  V.  Printing  Company,  Cleve- 
land, $1000.  Julius  Bloomberg,  Eugen« 
E.  Wolf,  M.  G.  Sloss,  H.  A.  Shibley,  A. 
M.  Gordon. 

The  Ross  Printing  Company,  Cincin- 
nati, $4000.  Else  H.  Gallenkamp, 
Oscar  A.  Boeb,  Georgia  H.  Ross, 
Thomas  H.  Ross,  Jos.  C.  Backlage,  Jr. 
The  W.  H.  Baetz  Company,  Cleve- 
land, $20,000;  dry  goods.  W.  H.  Baetz, 
Emma  W.  Baetz,  E.  Blake  Beirtt,  Mar 
bel  K.  Williams,  Leonard  E.  Baetz. 

The  Metropolitan  Coal  &  Coke  Com- 
pany, Steubenville,  $5000.  Ralph  B. 
Cohen,  Roy  N.  Merryman,  Thomas  J. 
Stringer,  R.  J.  H.  Schaefer,  J.  G. 
Bums. 

Tho  Republic  Brass  Company,  Cleve- 
land, $25,000.  F.  H.  Blywise,  B.  P. 
Strong,  F.  A.  Cook,  George  Q.  Keeley, 
Fred  Besberg. 

The    National    Builders    Company, 
Cleveland,  $60,000.    Julius  Bloomberg, 
The    Springfield    Exhibition     Com- 
pany, Springfield,  $10,000.     Gus   Sun, 


Wm.  H.   Mahoney,   Max  L.   Kleeman, 
P.  E.  Hedelle,  O.  L.  Bauer. 

The  Ohio  Sterilizing  Machine  Com- 
pany, Columbus,  $10,000.  P.  L.  Mar- 
shall, E.  M.  Posey,  C.  R.  Snapp,  A.  S. 
Riddle,  F.  B.  McKee. 

The  Wheeling  Valley  Coal  Mining 
Company,  Provident,  $20,000.  Frank 
Costanzo,  Louis  Costanzo,  Oliver  Moni- 
co,  Antonio  Costanzo,  Julia  Monico. 

The  Springfield  Fashion  Company, 
Springfield,  $5000.  Meyer  Siebler, 
Moses  N.  Sanders,  Thos.  B.  Hodge, 
Karl  V.  B}iser,  Myer  Siebler  and  Sarah* 
Mechan. 

The  Reliable  Heater  &  Manufactur- 
ing Company,  Cleveland,  $26,000.  G. 
A.  Bartholomew,  Thomas  Pry,  J.  R. 
Whitacre,  R.  B.  Hartwig. 

The  Bomestlc  Engineering  Com- 
pany, Bayton,  $800,000.  B.  A.  Beeds, 
R.  H.  Grant,  R.  B.  Funkhouser,  F.  B. 
McNab,  B.  F.  McCann. 

The  Glass  Products  Company. 
Cleveland,  $20,000.     R.  P.  Snyder,  M. 

E.  Meisel,  W.  I.  Lewis,  J.  Saplasky,. 

F.  O.  Raymond. 

The  Private  Feature  Film  Company, 
Cleveland,  $5000.  Ernst  Schwartz,  C. 
K.  Allgeier,  P.  G.  Steeky,  B.  P.  Spath,. 
Paul  Apple. 

The  Resor  Manufacturing  Company, 
Cincinnati,  $10,000;  manufacturing 
Gas  Range^,  etc.  C.  S.  Resor,  Telford 
Groesback,  W.  S.  Groesback,  G.  B. 
Groesback,  Kate  Resor. 
Eugene  E.  Wolf,  M.  B.  Sloss,  Helen  A.- 
Shibley,  A.  M.  Gordon. 

The  Carthage  Pike  Building  ft  Loan 
Association,  Cincinnati,  $500,000. 
Joseph  F.  Eyrich,  H.  E.  Fohlenbach, 
Albert  Bahmann,  Harry  L.  Federman^ 
Henry  Heimroth,  Frank  Reis,  A.  C. 
Bocache. 

The  Ralph  Hulett  Company,  Cleve- 
land. $10,000;  builders'  supplies.  Ralph 
M.  Hulett,  C.  C.  Hulett,  O.  N.  Whitely. 
S.  I.  Bavis,  H.  F.  Hawley. 

The  Cleveland  Heights  Savings  ft 
Loan  Company,  Cleveland,  $500,000.  E. 
J.  Freer,  W.  Asa  Hudson,  Fred  S.  Wal* 
lace,  R.  E.  Willing,  Bavid  P.  Wise. 

Increases. 

The  Cincinnati  Exhibition  Company, 
Cincinnati;   $50,000  to  $100,000. 

The  National  Grave  Vault  Company, 
Gallon;  $50,000  to  SIOO.OOO. 

The  Farmers*  CoK)perative  Elevator 

Company,     Toledo,     $100,000.     A.  H. 

Buzzard,  George    W.    Easton,  P.  W. 

Gallogly,     C.     H.  Buzzard,  A.  Alfred 

Laurie. 
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The  Factory  Power  Company,  Oak- 
ley;  $200,000  to  $300,000. 

The  Peoples'  Building  ft  Loan  Com- 
pany, of  Ashtabula,  Ohio;  $2,000,000 
to  $3,000,000. 

The  Defiance  Gas  ft  Electric  Com- 
pany, Defiance;  $300,000  to  $350,000. 

The  Weber-Kelly  Company,  Cleve- 
land; $50,000  to  $100,000. 

The  Cleveland  National  Fire  Insur- 
ance Company;  $700,000  to  $1,000,000. 

The  Ruehlman  Flour  Company,  Cin- 
cinnati; $11,000  to  $35,000. 

The  Nathandon  Bros.  Company,  To- 
ledo; $10,000  to  $30,000. 

The  Merrill  ft  Broer  Company,  Tole- 
do; $40,000  to  $100,000. 

The  Edgemont  Machine  Company, 
Dayton;  $15,000  to  $75,000. 

The  Brookville  ft  Lewisburg  Light- 
ing Company,  Greenville;  $20,000  to 
$25,000. 

The  Pierce  Supply  Company,  Cleve- 
land; $5000  to  $15,000. 

The  Anchor  Paper  Company,  Cincin- 
nati;  $35,000  to  $45,000. 

The  Pilloid  Motor  Company,  Tole- 
do; $50,000  to  $100,000. 

The  Home  Lumber  Company,  War- 
ren; $12,000  to  $20,000. 

The  International  Film  Products 
Company,  Cincinnati;  $10,000  to  $50,- 
000. 

The  Cleveland  Varnish  >  Company, 
Cleveland;  $10,000  to  $615,000. 

The  Cincinnati  IJve  Stock  Market 
Publishing  Company;  $30no  to  $6000. 


The  Ohio  Horse  Goods  Company. 
$5000  to  $10,000. 

The  Cleveland-Belmont  Coal  Co.; 
Cleveland;  $10,000  to  $750,000. 

The  Blkin  Coal  ft  Coke  Company, 
Bellaire;  $100,000  to  $250,000. 

The  Joseph  Joseph  ft  Brothers  Com- 
pany, Cincinnati;  $400,000  to  $900,000. 

The  Matthew  Addy  Company,  Cin- 
cinnati;  $100,000  to  $150,000. 

The  Unde  Air  Produ^cts  Company, 
Cleveland;   $10,000  to  $50,000. 

The  Velie  Motor  Car  Company, 
Cleveland;  $10,000  to  $50,000. 

The  Joseph  Joseph  ft  Brothers  Com- 
pany, Cincinnati;  $900,000  to  $2,000,- 
000. 

The  Read-Benzol  Company,  Akron; 
$25,000  to  $50,000. 

The  Union  Glove  Company,  Ports- 
mouth; $10,000  to  $15,000. 

Decreases. 

The  St.  Clair  Coal  Company,  Cleve- 
land; $300,000  to  $1000. 

The  Farmers'  Chemical  ft  Fertiliser 
Company,  Cleveland;  $50,000  to  $15,- 
000. 

The  Hogan  Company,  Cleveland; 
$50,000  to  $10,000. 

The  Nicholas  Transit  Company, 
Willoughby  Township;  $600,000  to 
$10,000. 

The  Nelson  Business  College  Com- 
pany, Cincinnati:  $50,000  to  $25,000. 

The  Dinery  Company,  Cincimiati: 
$50,000  to  $5000. 

The  Yeebers  Manufacturing  Com- 
pany, Toledo;  $100,000  to  $50,000. 
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No»  618-*— The  Akrcm  Gravel  and  Sand  ComiMUiy,  Complainant* 
Versus  The  Northern  Ohio  Railway  Company,  Defendant- 
Dismissed* 


(Dated  February  9,  1916.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence  and  was  argued  by  counsel,  and  the  commission,  being 
fully  advised  in  the  premises,  finds  that  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  is,  therefore. 

Ordered,  That  this  proceeding  be,  and  it  hereby  is,  dismissed. 


OPINION. 

Appearances : 

Messrs.  Rockwell  and  Grant  and  Chas.  C.  Benner  for  Com- 
plainant. 

Messrs.  Wilson  and  Rector  and  John  B.  Cochrun  for  De- 
fendant. 
Waltermire,  Commissioner:     . 

The  Akron  Gravel  and  Sand  Comany  is  a  corporation  en- 
gaged in  the  business  of  producing  and  selling  gravel  and  sand  and 
is  located  at  Akron,  Ohio,  on  the  tracks  of  the  Baltimore  and  Ohio 
railroad  and  the  Erie  railroad.  . 

The  Northern  Ohio  Railway  Company  operates  a  short  line, 
running  from  Akron,  Ohio,  to  Bluffton,  Ohio.  It  has  no  direct 
connection  with  the  plant  of  the  complainant ;  but  complainant  can 
reach  the  line  of  defendant  by  moving  its  traffic  over  either  the 
Baltimore  and  Ohio  railroad  or  the  Erie  railroad  to  the  Pennsyl- 
vania railroad,  then  over  the  Pennsylvania  the  distance  of  approx- 
imately one-half  mile  to  the  point  where  the  Penijsylvania  connects 
with  the  Northern  Ohio. 

For  this  service  of  moving  traffic  over  either  the  Baltimore 
and  Ohio  or  the  Erie  there  is  a  reciprocal  switching  charge  of 
$2.50  per  car;  and  the  Pennsylvania  Company  charges  $1.00  for 
moving  the  car  over  its  line  to  the  Northern  Ohio  connection, 
making  in  all  a  charge  of  $3.50  for  transporting  a  carload  of  traf- 
fic from  complainant's  plant  to  the  rails  of  the  defendant. 
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The  defendant  publishes  a  tariff  carrying  rates  for  moving 
sand  and  gravel  from  Akron  to  the  various  points  on  its  line.  To 
this  must  be  added  the  sum  of  $3.50  to  determine  the  full  amount 
which  complainant  must  pay  for  transporting  a  carload  of  sand  or 
gravel  from  its  plant  at  Akron  to  a  point  on  defendant's  lines* 

The  complainant  sets  up  two  grounds,  the  first  of  which  alleges 
that  by  reason  of  the  non-absorption  by  said  defendant  of  the 
switching  charges  aforesaid  on  shipments  of  sand  and  gravel  to 
destinations  on  the  line  of  the  defendant,  ^'the  charges  for  trans- 
porting sand  and  gravel  by  defendant  railway  company  are  ex- 
cessive, unjust,  unreasonable  and  unduly  discriminatory  against 
producers  of  sand  and  gravel  at  Akron,  Ohio." 

The  second  alleges,  "that  the  charges  assessed  and  collected 
by  defendant  on  shipments  of  sand  and  gravel  from  Akron,  Ohio, 
are  excessive,  unjust  and  unreasonable  per  se." 

We  can  best  analyze  the  situation  by  disposing  of  the  second 
ground  of  complaint  first. 

Manifestly,  this  complaint  against  the  reasonableness  of  the 
rates  must  be  confined  to  the  rates  as  published  without  reference 
to  the  complaint  that  defendant  does  not  absorb  switching  charges ; 
for  the  challenging  of  a  rate  must  be  a  rate  which  is  in  effect  on 
one  which  is  proposed  to  be  made  effective.  The  only  effective 
rates  for  transporting  sand  and  gravel  from  Akron  over  defend- 
ant's lines  are  those  published  in  its  tariffs ;  and  those  specifically 
pointed  out  in  the  evidence  as  being  unjust  and  discriminatory  are 
the  rates  to  some  twelve  different  points  along  the  line  of  defend- 
ant's railway,  ranging  in  distance  from  five  miles  to  sixty  miles 
from  Akron;  and  the  published  rates  vary  from  32  cents  per  ton 
for  the  shortest  distance  to  53  cents  per  ton  for  the  longest  dis- 
tance. 

These  rates  when  compared  with  the  rates  charged  for  moving 
sand  and  gravel  by  other  carriers  for  similar  distances  do  not 
seem  to  be  out  of  line  with  the  usual  charges  for  such  services. 
They  compare  very  favorably  with  the  rates  out  of  Akron  on  the 
Baltimore  and  Ohio  and  the  Erie,  in  some  cases  being  slightly 
above  and  in  others  slightly  below  the  rates  carried  in  the  tariffs 
of  said  railroads. 

If  the  commission  were  making  a  schedule  of  rates  for  the  en- 
tire line  it  might  be  inclined  to  make  some  slight  variations,  but 
on  the  whole  they  do  not  average  above  the  amount  usually  charged 
for  such  services,  and  the  commission  cannot  undertake  to  split 
hairs  and  adjust  every  slight  variation  to  an  exact  nicety. 


PUBUC  Utilities  Commission  72S 

It  is  urged  that  these  rates  are  discriminatory  chiefly  for  the 
reason  that  a  lower  mileage  rate  is  given  for  longer  distances  from 
Bluffton,  Ohio,  and  Carey,  Ohio,  over  defendant's  line,  for  trans- 
porting crushed  stone,  a  competing  commodity;  but  the  cost  of 
moving  a  carload  of  sand  and  gravel  from  Akron  to  each  of  the 
points  particularly  complained  of  is  lower  than  the  cost  of  moving 
a  carload  of  crushed  stone  from  Bluffton  or  Carey  to  those  points 
on  defendant's  line,  although  the  charge  per  ton  per  mile  is  greater. 
But  complainant  is  not  injured  by  the  granting  of  a  lower  mileage 
charge  on  crushed  stone  from  Bluffton  or  Carey  so  long  as  the  ag-> 
gregate  amount  charged  for  moving  a  car  from  Akron  is  still  lower 
to  the  points  complained  of.  If  a  rate  out  of  Akron  were  given  to 
a  competitor,  whose  commodity  moved  in  the  same  direction,  there 
would  be  just  ground  for  complaint;  but  shipments  from  Bluffton 
and  Carey  come  from  the  opposite  direction,  and  the  charge  in  the 
aggregate,  for  transporting  crushed  stone  from  said  points — con- 
sidering only  the  published  rates  on  the  Northern  Ohio — is  as  great 
as,  or  greater  than,  that  which  complainant  must  pay  for  trans- 
porting a  carload  of  sand  or  gravel  to  the  same  markets ;  and  de- 
fendant's witness  testifies  that  the  crushed  stone  rates  are  very 
low  and  put  in  as  a  necessity  to  meet  the  competition  of  other 
carriers. 

In  "Moore  on  Carriers,"  Volume  3,  page  1829,  it  is  said: 

"Competition  between  rival  carriers,  affecting  rates,  is 
a  circumstance  to  be  considered,  and  may  be  sufficient  to  ren- 
der the  circumstances  and  conditions  so  dissimilar  as  to  jus- 
tify a  greater  charge  for  a  shorter  than  a  longer  haul.  Where 
the  rates  charged  by  a  railroad  to  a  particular  point  are  not 
unreasonable  in  themselves,  the  fact  that  lower  rates  are 
charged  for  a  longer  haul  to  other  points  does  not  create  an 
unjust  discrimination  against  such  point,  in  violation  of  the 
Interstate  Commerce  Law,  where  such  lower  rates  are  due 
to  active  legitimate  competition." 

And  numerous  authorities  are  cited  in  support  of  the  text.  The 
competition  spoken  of  is,  of  course,  the  competition  between  car- 
riers and  not  between  commodities. 

The  testimony  shows  that  there  is  no  producer  of  sand  and 
gravel  along  the  defendant's  line  and  that  there  are  no  shipments 
of  sand  and  gravel  from  any  other  points  to  stations  on  defendant's 
line  which  have  a  better  rate  than  that  which  is  accorded  to  the 
complainant. 

We  do  not  find  that  this  ground  of  complaint  is  sustained  by 
the  evidence. 
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The  first  ground  of  complaint  presents  quite  a  different  ques- 
tion. It  purports  to  challenge  defendant's  rates  as  ^^excessive,  un- 
just, unreasonable  and  unduly  discriminatory  against  producers 
of  sand  and  gravel  at  Akron,  Ohio,  by  reason  of  the  non^bsorption 
by  said  defendant  of  the  switching  charges"  of  $2.50  for  moving  a 
car  over  the  line  of  either  the  B.  &  O.  or  the  Erie  railroad  to  the 
Pennsylvania  and  $1.00  for  transporting  the  car  over  the  Penn- 
sylvania line  to  its  connection  with  the  defendant.  In  effect,  this 
is  not  a  challenge  of  the  rates ;  but  a  complaint  that  defendant  does 
not  go  into  the  market  and  buy  service  over  two  other  lines  in 
order  to  secure  trafSc  for  its  own  line ;  and  which  action  would  re- 
sult in  a  benefit  to  complainant,  in  that  it  would  be  enabled  to  get 
into  a  given  market  over  three  lines  as  cheaply  as  a  competitor 
could  get  into  the  same  market  over  one  line;  and  complainant 
makes  the  claim  apparently  on  the  grouhd  that  its  plant  is  closer 
to  the  desired  market  than  is  the  plant  of  its  competitor. 

"In  cases  involving  a  difference  in  rates  between  two 
points  of  shipment,  the  mileage  is  a  circumstance  to  be  con- 
sidered with  other  facts  and  conditions.  But  is  not  control- 
ling, or  the  most  important.  The  public  benefits,  the  greater 
volume  of  business,  warranting  lower  rates  and  competition, 
furnish  reasons  which  sometimes  outweigh  the  mere  consid- 
eration of  distance.  *  *  *  The  circumstances  of  compe- 
tition at  one  of  two  places,  the  rates  to  which  from  a  third 
place,  made  by  a  carrier,  are  claimed  to  be  discriminatory  must 
be  taken  into  consideration  in  determining  as  to  such  dis- 
crimination and  the  reasonableness  of  the  rates.  Any  fact 
which  produces  an  inequality  of  conditions  and  a  change  of 
circumstances  justifies  an  inequality  of  charge."  (Moore  on 
Carriers)  Vol.  3,  pages  1796-1797,  and  authorities  there  cited. 

It  is  doubtful  if  this  commission  has  any  authority  to  compel 
a  carrier  to  absorb  a  switching  charge  and  a  charge  for  an  inter- 
mediate haul,  unless  in  a  case  where  such  services  are  performed 
for  a  competitor,  and  then  only  on  the  ground  of  discrimination. 

"In  the  absence  of  undue  discrimination  with  respect  to 
such  absorptions,  the  commission  could  make  no  lawful  order 
that  they  be  made,  and  its  order  even  in  case  of  such  discrim- 
ination would  probably  be  in  the  alternative  to  absorb  the 
charge  of  the  railway  or  to  cease  absorbing  similar  terminal 
charges  under  like  conditions.*'  (28  I.  C.  C.  103.)  See  also 
(32  I.  C.  C.  578). 

The  testimony  shows  that  defendant  absorbs  said  charges  on 
other  commodities,  received  from  other  lines,  at  Akron,  Ohio,  but 
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that  does  not  necessarily  constitute  discrimination  so  long  as  they 
are  not  competitive  commodities.     (11  I.  C.  C.  422.) 

The  defendant  admits  that  it  performs  such  services  for  ship- 
pers of  other  commodities,  but  says  that  it  does  so  because  it  is 
compelled  to  in  order  to  secure  the  traffic.  It  does  not  absorb  in 
cases  of  shipment  of  sand  and  gavel  because  there  is  no  such  com- 
petition with  other  carriers  as  to  make  it  necessary  to  do  so  in  order 
to  secure  the  business.  This  practice  is  expressly  approved  by  the 
Interstate  Commerce  Commission. 

*The  testimony  of  the  Southern  Pacific  Company  is  to  the 
effect  that  it  is  the  uinversal  practice  to  absorb  switching 
charges  of  connecting  lines  at  points  of  origin  or  destination 
only  upon  competitive  traffic,  and  our  information  gained  from 
tariffs  on  file  leads  us  to  believe  that  this  is  more  or  less  the 
general  practice  of  all  railroads  throughout  the  country.  There 
is,  therefore,  no  ground  for  concluding  that  complainant  is 
subjected  to  discrimination  as  compared  with  other  shippers 
similarly  situated."     (23  I.  C.  C.  373.) 

Briefly  stated,  the  situation  is  this:  The  Akron  Gravel  and 
Sand  Company  is  fortunately  situated  with  reference  to  two  great 
lines  of  railroad — ^the  Baltimore  and  Ohio  and  the  Erie — ^and  it 
has  easy  access  to  a  third — the  Pennsylvania;  but  with  reference 
to  the  Northern  Ohio  Railway,  it  is  not  so  fortunately  situated, 
and  in  order  to  compete  with  industries  dealing  in  competitive 
commodities  and  located  on  that  line  it  must  first  pay  a  charge  of 
$3.50  a  car  for  transporting  its  traffic  to  the  railroad  of  the  defend- 
ant. But  that  is  no  fault  of  the  Northern  Ohio.  The  Gravel  and 
Sand  Company  chose  its  location  and  having  the  advantage  of  easy 
contact  with  three  lines,  cannot  reach  the  fourth  without  paying 
a  switching  charge.  It  already  profits  by  the  reciprocal  switching 
rates,  for  if  it  were  obliged  to  pay  a  joint  rate  over  the  two  lines 
before  reaching  the  Northern  Ohio  rails,  the  cost  of  service  would 
be  still  greater. 

The  Northern  Ohio  might  absorb  these  charges  if  it  consid- 
ered it  advantageous  to  do  so,  but  so  long  as  it  does  not  discrimi- 
nate by  affording  such  service  to  a  competitor,  of  the  complainant, 
similarly  situated,  the  commission  does  not  consider  that  it  has 
any  authority  to  compel  such  absorption,  and  an  order  will  be 
entered  accordingly. 

Langdon,  Commissioner,  concurs. 
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No.  708—111  the  Matter  of  the  Joint  Petition  of  The  Qeyeland, 
Southwestern  and  ColumbuB  Railway  Company  and  of  The 
Crawford  County  Gas  and  Electric  Company  for  Cimsmt  and 
Authority  to  Sell  and  Purchase  Property*    Prayer  Granted. 


(Dated  February  9,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application,  filed  December 
twentieth,  1915,  of  The  Cleveland  Southwestern  and  Columbus 
Railway  Company  and  The  Crawford  County  Gas  and  Electric 
Company,  corporations  organized  under  the  laws  of  the  state  of 
Ohio,  asking  for  the  conunission's  consent  and  authority  to  carry 
out  the  terms  of  a  certain  contract  entered  into  by  said  applicants 
providing  for  the  sale  to  said  The  Cleveland  Southwestern  and 
Columbus  Railway  Company  of  all  the  property  and  assets,  con- 
sisting generally  of  a  plant  for  the  generation  and  distribution  of 
electrical  energy  in  and  about  the  village  of  Crestline,  Ohio,  of  said 
The  Crawford  County  Gas  and  Electric  Company  and,  as  part  of 
the  consideration  therefor,  for  the  issue  and  delivery  to  said  last 
named  company  by  said  The  Cleveland  Southwestern  and  Colum- 
bus Railway  Company  of  two  promissory  notes  of  five  thousand 
dollars  each,  bearing  interest  at  the  rate  of  five  per  cent  per 
annum,  secured  by  a  purchase  money  mortgage  upon  the  prop- 
erty aforesaid,  maturing  in  two  and  three  years,  respectively,  from 
November  first,  1915 ;  and  it  appearing  that  the  service  furnished 
the  public  will  be  improved  thereby,  that  the  public  will  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate  or  charge 
therefor,  and  that  the  issue  of  said  notes  is  reasonably  required 
for  the  acquisition  of  property  to  be  used  and  useful  for  the  prose- 
cution of  the  proper  corporate  purposes  of  said  The  Cleveland, 
Southwestern  and  Columbus  Railway  Company,  the  commission  is 
satisfied  that  its  consent  and  authority  should  be  granted  for  the 
sale,  purchase  and  conveyance  of  said  property  and  for  the  issue 
of  said  notes.    It  is,  therefore. 

Ordered,  That  said  The  Crawford  County  Gas  and  Electric 
Company  be,  and  it  hereby  is  authorized  to  sell  and  convey  to  said 
The  Cleveland,  Southwestern  and  Columbus  Railway  Company,  its 
property  and  assets,  consisting  generally  of  a  plant  for  the  gen- 
eration and  distribution  of  electrical  energy  in  and  about  the  vil- 
lage of  Crestline,  Ohio,  said  property  being  fully  described  in  a 
detailed  statement  attached  to  the  application  herein  as  ^'EJxhibit 
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A/*  which  "Exhibit  A"  hereby  is  made  a  part  of  this  order  by 
reference;  and  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  hereby  is  authorized  to  purchase  and  acquire 
said  property.    It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  com* 
mission  schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  now  served  by  said 
property,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  such  filing  of  said  schedules.    It  is  further 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum-^ 
bus  Railway  Company  be,  and  it  hereby  is  authorized  to  issue  and 
deliver,  in  payment  of  part  of  the  consideration  for  said  property 
two  promissory  notes,  of  five  thousand  dollars  ($5,000.00),  princi- 
pal sum,  each,  bearing  interest  at  the  rate  of  five  per  cent,  per 
annum,  secured  by  a  purchase  money  mortgage  upon  said  prop- 
erty, maturing  in  two  and  three  years,  respectively,  from  the  first 
day  of  November,  1915.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service  in  the  territory  now  served  by  said  proj)- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stiulated,  for  the  payment  of  a  ortion  of  which 
said  notes  herein  are  authorized  to  be  issued ;  nor  shall  anything 
herein  be  construed  as  an  aproval  by  the  commission  of  the  rates 
now  charged  for  service  by  said  companies,  nor  as  a  finding  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or  suf- 
ficient. 

No.  357 — ^In  the  Matter  of  the  Petition  of  The  Columbus  Railway, 
Power  and  Light  Company  for  Leave  to  Issue  Certain  Preferred 
Stock  and  Bonds.    Withdrawn. 


(Dated  February  6,  1916.) 

Upon  application  of  the  petitioner  and  for  good  cause  shown, 
it  is 

Ordered,  That  the  second  amendment  to  the  petition  herein 
be,  and  the  same  hereby  is  withdrawn. 
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By  supplemental  application,  filed  January  17,  1916,  The  Co- 
lumbus Railway,  Power  and  Light  Company  asked  such  modificar 
tion  of  an  order  made  in  the  proceeding  in  October,  1914,  as  would 
permit  it  to  use  certain  preferred  stock  for  the  retirement  of  out- 
standing bonds  of  its  underlying  corporations  instead  of  certain 
other  securities  as  specified  in  the  order.  The  applicant  voluntarily 
withdrew  the  application. 

No.  674 — ^The  Cincinnati  and  Suburban  Bdl  Telephcme  Company, 
Complainant,  Versus  The  Interurban  Railway  and  Terminal 
Company,  Defendant.    Dismissed. 


(Dated  February  1,  1916.) 

All  matters  in  controversy  having  been  adjusted  between  the 
parties  hereto  and  the  construction  work  completed  according  to 
the  prayer  of  complainant's  petition,  this  cause  hereby  is  dis- 
missed.   

Complaint  alleged  the  creation  of  unnecessary  hazard  to  the 
life  and  limbs  of  complainant's  employes  and  patrons  by  reason  of 
the  construction  of  the  defendant's  high  tension  (11,000  volt)  line 
beneath  complainant's  communicating  lines  at  poles  459-463,  inclu- 
sive, along  the  east  side  of  Ohio  Pike,  near  Cedar  Point,  Hamilton 
county,  Ohio.  The  relief  asked  was  that  the  defendant  either  place 
its  lines  on  poles  of  sufficient  height  to  be  above  complainant's  lines, 
or  that  the  high  tension  wires  be  placed  on  the  west  side  of  the 
pike.  The  statement  of  satisfaction  did  not  disclose  the  party  as- 
suming the  expense  of  the  reconstruction  which  has  been  made. 

No.  587 — In  the  Matter  of  the  Complaint  and  Appeal  of  The  Miami 
Valley  Gas  and  Fuel  Company  from  Ordinance  No.  967,  Passed 
July  7,  1915,  by  the  Council  of  the  City  of  Troy,  Miami  County, 
Ohio^  Requiring  Said  Company  to  Make  Extensions  of  Its  Gas 
Mains  in  Said  City. 


(Dated  February  7,  1916.) 

Now  come  the  parties  hereto  and  represent  to  the  commission 
that  this  action  has  been  settled  and  on  motion,  the  same  hereby  is 
dismissed. 


In  this  proceeding  the  gas  company  sought  an  order  by  the 
commission  setting  aside  the  ordinance  appealed  from.  Letters  to 
the  commission  from  time  to  time  indicated  the  progress  of  nego- 
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tiations  looking  to  a  compromise,  but  the  agreed  entry  does  not 
state  to  what  extent  the  city  officials  receded  from  the  terms  of 
the  ordinance. 

No.  735— In  the  Matter  of  the  Application  of  The  Bergholz  Tele- 
phone Company  for  Authority  to  Issue  $6,000.00  Notes  to  The 
Central  District  Tel^hone  Company.    Dismissed. 


(Dated  February  15.  1916.) 

Upon  application  of  The  Bergholz  Telephone  Company,  this 
proceeding  hereby  is  dismissed  without  prejudice. 

No.  736— In  the  Matter  of  the  Application  of  The  Bergholz  Tele- 
phone Company  for  Authority  to  Issue  $800.00  Capital  Stock. 
Dismissed. 


(Dated  February  15.  1916.) 

Upon  application  of  The  Bergholz  Telephone  Company,  this 
proceeding  hereby  is  dismissed  without  prejudice. 


To  cure  defects  in  the  foregoing  matter,  The  Bergholz  Tele- 
phone Company  on  February  15,  1915,  filed  a  new  application  (No. 
759),  the  disposition  of  which  will  be  duly  reported  in  DEPART- 
MENT REPORTS.  The  company  is  seeking  authority  to  issue 
notes  to  The  Central  District  Telephone  Company  in  payment  for 
certain  property,  and  to  sell  stock  to  secure  funds  for  improve- 
ments. 

St 

No.  581 — In  the  Matter  of  the  Petition  of  The  Columbus  Railway, 

Power  and  Light  Company  for  Leave  to  Issue  Certain  Pre- 
ferred Stock  and  Bonds.    Supplemental  Order. 


(Dated  February  1,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  amendment  to  the  application  herein, 
filed  January  seventeenth,  1916,  and  thereafter  amended  by  sup- 
plemental application  filed  this  first  day  of  February,  1916,  of  The 
Columbus  Railway,  Power  and  Light  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio,  asking  consent  and 
authority  to  issue,  in  addition  to  the  securities  heretofore  author- 
ized herein,  sufficient  of  its  first  refunding  and  extension  sinking 
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fund  mortgage,  five  per  cent,  bonds  to  produce  the  sum  of  two 
hundred  and  twenty-five  thousand  dollars,  to  be  used,  (a)  to  re- 
imburse its  treasury  for  the  sum  of  $61,794.75  expended  from  in- 
come, April  first,  1915,  to  December  thirty-first,  1915,  for  the 
construction  of  additions,  extensions  and  improvements  to  its 
facilities,  (b)  to  reimburse  its  treasury  for  the  sum  of  $27,896.73 
expended  from  income,  April  first,  1916,  to  December  first,  1915, 
on  account  of  its  reorganization,  and  (c)  to  be  applied  to  the  pay- 
ment in  that  amount  for  the  construction  of  further  additions,  ex- 
tensions and  improvements  to  its  plant  and  facilities  of  the  total 
estimated  cost  of  $275,000.00,  the  sum  of  $135,308.52,  and  it  ap- 
pearing that  the  issue  of  said  bonds  is  reasonably  required  to  se- 
cure funds  for  the  reimbursement  of  applicant's  toeasury  for 
moneys  heretofore,  within  the  period  AprU  first,  1915,  to  Decem- 
ber thirty-first,  1915,  actually  expended  from  income  for  the  con- 
struction, completion,  extension  and  improvement  of  its  facilities 
and  the  expenses  in  connection  with  its  reorganization,  and  for  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties, the  commission  is  satisfied  that  its  consent  and  authority  for 
the  issue  of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Columbus  Railway,  Power  and  Light 
Company  be,  and  it  hereby  is  authorized  to  issue  and  sell  at  the 
highest  price  obtainable,  but  not  less  than  ninety  (90)  percentum 
of  the  par  value  thereof,  sufficient  of  its  first  refunding  and  ex- 
tension sinking  fund  mortgage,  five  per  cent,  bonds  to  produce  the 
sum  of  two  hundred  and  twenty-five  thousand  dollars  ($225,000). 
It  is  further 

Ordered,  That  said  sum  be,  by  applicant,  devoted  to  and  used 
for  the  following  purposes,  and  no  others,  to-wit : 

(a)  The  reimbursement  of  applicant's  treasury  for  expendi- 
tures from  income  for  the  construction  of  additions,  extensions 
and  improvements  to  its  facilities,  April  first,  1915,  to  December 
thirty-first,  1915,  as  fully  set  out  in  a  detailed  statement  offered 
and  introduced  in  evidence  on  the  hearing  hereof,  marked  ^'Exhibit 
A,"  which  said  "Exhibit  A"  hereby  is  made  a  part  of  this  order 
by  reference,  $61,794.75. 

(b)  The  reimbursement  of  applicant's  treasury  for  expendi- 
tures from  income  in  payment  of  expenses  incident  to  its  reor^ 
ganization,  April  first,  1915,  to  December  thirty-first,  1915,  as 
fully  set  out  in  a  detailed  statement  offered  and  introduced  in 
evidence  on  the  hearing  hereof,  marked  "Exhibit  A,"  which  said 


Public  Utiuties  Commission  781 

"Exhibit  A"  hereby  is  made  a  part  of  this  order  by  reference, 
$27,896.73. 

(c)  To  be  applied  to  the  pa3anent,  in  that  amount,  for  the 
construction  of  additions,  extensions  and  improvements  to  appli- 
cant's facilities,  of  the  total  estimated  cost  of  $275,000.00,  as  f uUy 
set  out  in  a  detailed  estimate  offered  and  introduced  in  evidence  on 
the  hearing  hereof,  marked  "Exhibit  A,''  which  said  "Exhibit  A" 
hereby  is  made  a  part  of  this  order  by  reference,  $135,308.52. 
It  is  further 

Ordered,  That  applicant,  on  or  before  the  fifteenth  day  of 
May,  1916,  for  the  period  ending  May  first,  1916,  and  thereafter  at 
quarterly  intervals,  make  verified  report  to  this  commission  of  the 
issue  and  disposition  of  said  bonds  and  the  expenditure  of  the 
proceeds  thereof,  setting  out  in  detail  the  sum  realized  from  the 
sale  thereof  and  the  purposes  for  which  expended,  and  of  its  com* 
pliance  with  the  authorization  provision  of  this  order,  hereinafter 
provided.    It  is  further 

Ordered,  That  an  amount  be  set  aside  or  applied  annually,  by 
applicant,  from  income,  which,  with  any  earnings  thereon,  will  re- 
tire or  provide  a  sum  sufficient  to  retire  the  discount  on  the  sale  of 
the  bonds  herein  authorized  by  the  date  of  the  maturity  of  said 
bonds. 

CALENDAR 

February  28 — 

&:00  a.  m. — Protest  of  the  Liipa  Telephone  and  Telegraph  Company. 

1:30  p.  m. — ^Appeal  of  Cleveland  &  Sharon  Rapid  Transit  Railway  Company 
to  issue  $75,000  stock  and  $195,000  bonds. 
February  29 — 

9:00  a.  m. — Pomeroy  Salt  Association  Company  et  al.  vs.  Hocking  Valley 
Railway  Company. 
March  1 — 

9:00  a.  m. — Northern  Ohio  Traction  and  Light  Company  vs.  B.  &  O.  R.  R. 
Co.  et  al. 

1:30  p.  m. — Cleveland  Railway  Company  vs.  C.  C.  C.  &  St.  L.  Ry.  Co.  et  al. 
March  2 — 

10:00  a.  m. — ^Assignment  of  Cleveland  3-cent  rate  case. 
March  3— 

9:00  a.  m. — ^Appeal  of  Dayton  Gas  Company,  from  rate  ordinance. 
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Where  Up<m  the  Hearing  of  a  Delinquent  Male  Child,  it  Appears 
That  His  Delinquency  is  Due  to  His  Having  Committed  a  Felony, 
and  He  is  at  the  Time  of  the  Hearing  Sixteen  Years  of  Age  or 
Over,  He  May  be  Committed  to  the  Ohio  State  ReformatiMy, 
Under  Section  1652,  General  Code. 


No.  125a— (Opinion  Dated  February  10,  1916.) 

Hon.  C.  P.  Kennedy,  Prosecuting  Attorney,  Akron,  Ohio. 

Dear  Sir :  The  letter  of  Mr.  J.  C.  Musser,  assistant  prosecut- 
ing attorney,  under  date  of  February  8,  1916,  asking  my  opinion, 
received  and  is  as  follows: 

"On  December  23,  1915,  Joseph  Frame  was  bound  over  to 
the  grand  jury  of  this  county  by  the  police  judge  of  the  city 
of  Akron.  At  that  time  it  appeared  that  Frame  was  seven- 
teen years  of  age.  Sometime  later  it  was  learned  through 
Frame's  parents  that  at  the  date  of  his  hearing  in  the  Akron 
police  court  he  was  but  fifteen  years  of  age,  and  that  he  would 
not  attain  his  sixteenth  year  until  January  25,  1916. 

"The  result  was  that  yesterday,  February  2,  an  affidavit 
was  filed  in  the  probate  court  charging  the  said  Joseph  Frame 
with  being  a  delinquent  male  child.  Frame  was  found  guilty 
by  the  court,  but  was  not  sentenced.  I  recommended  to  the 
probate  judge  that  Frame  be  committed  to  the  Ohio  state  re- 
formatory. Probate  Judge  Lytle  was  of  the  opinion  that  this 
boy  be  committed  to  that  institution,  but  doubted  his  power 
to  so  commit  him,  owing  to  the  construction  which  he.  Judge 
Lytle,  placed  on  the  last  sentence  of  Section  1652  of  the  Gen- 
eral Code  as  amended  in  103  0.  L.,  page  872. 

"Judge  Lytle  was  of  the  opinion  that  Frame  being  but 
fifteen  on  the  day  the  felony  was  committed  and  arriving  at 
the  age  of  sixteen  years  between  the  date  of  his  arrest  and 
the  date  of  his  hearing,  the  said  Joseph  Frame  could  not  be 
committed  to  the  Ohio  state  reformatory. 

"I,  personally,  am  of  the  opinion  that  Section  1652  G.  C, 
should  be  interpreted  to  mean  that  the  delinquent  child's  age 
at  the  date  of  his  hearing  is  the  determining  factor.  How- 
ever, the  judge  has  requested  me  to  write  you  for  your  opin- 
ion upon  this  section  of  the  code,  which  I  am  accordingly  do- 
mg." 

Section  1644  of  the  General  Code,  106  0.  L.,  458,  provides  in 
part  as  follows: 

732 
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"For  the  purpose  of  this  chapter,  the  words  'delinquent 
child'  includes  any  child  under  eighteen  years  of  age  who  vio- 
lates a  law  of  this  state  *  *  *.  A  child  committing  any 
of  the  acts  herein  mentioned  shall  be  deemed  a  juvenile  de- 
linquent person,  and  be  proceeded  against  in  the  manner  here- 
inafter provided/' 

Section  1652  G.  C,  103  O.  L.,  871,  provides  in  part  as  follows: 

''Where  it  appears  at  the  hearing  of  a  male  delinquent 
child,  that  he  is  16  years  of  age,  or  over,  and  has  committed 
a  felony,  the  juvenile  court  may  commit  such  child  to  the  Ohio 
state  reformatory." 

Section  2084  of  the  General  Code,  103  0.  L.,  879,  provides  as 

follows : 

"Male  youth,  not  over  eighteen  nor  under  ten  years  of 
age,  may  be  committed  to  the  boys'  industrial  school  in  the 
manner  provided  by  law  on  conviction  of  an  offense  against  the 
laws  of  the  state." 

Section  2131  G.  C,  103  O.  L.,  885,  provides  as  follows : 

"The  superintendent  shall  receive  all  male  criminals  be- 
tween the  ages  of  sixteen  and  thirty  years  sentenced  to  the 
reformatory.     *     *     *'^ 

At  the  outset  it  should  be  observed  that  a  boy  under  eighteen 
years  of  age  who  commits  an  act  which  constitutes  a  felony  and 
who  is  tried  before  the  juvenile  court,  is  not  tried  for  the  felony, 
but  such  act  gives  to  the  juveline  court  jurisdiction  to  sentence 
him  to  the  proper  institution  as  a  delinquent  child. 

It  is  apparent  from  the  foregoing  provisions  that  it  was  the 
intention  of  the  legislature  to  make  it  possible  for  all  delinquent 
boys  to  be  committed  to  the  Boys'  Industrial  School,  but  to  lodge 
in  the  courts  the  discretion  to  commit  a  delinquent  boy  to  the 
Ohio  State  Reformatory  where  the  delinquency  was  due  to  the 
committing  of  a  felony  and  the  boy  has  reached  the  age  at  which 
he  may  be  received  at  that  institution. 

I  am  therefore  of  the  opinion  that  the  language  of  Section 
1652  G.  C,  supra,  should  be  given  its  natural  and  apparent  mean- 
ing, which  is  that  if  it  appears  upon  the  hearing  of  a  delinquent 
male  child  that  his  delinquency  is  due  to  his  having  committed  a 
felony  and  he  is  at  the  time  of  the  hearing  sixteen  years  of  age 
or  over  he  may  be  committed  to  the  Ohio  State  Reformatory.  It 
follows  from  the  foregoing  that  your  juvenile  court  is  authorized 
to  commit  the  boy  in  question  to  the  Ohio  State  Reformatory  and 
that  institution  is  authorized  to  receive  him. 
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The  Provisions  of  Section  4953,  General  Code,  in  Regard  to  Ap- 
portionment of  Delegates  and  Alternates  for  a  State  Conventimi 
to  be  Held  for  the  Selection  of  Candidates  for  Presidential  Elec- 
tors, do  not  so  Limit  the  Authority  of  a  State  Committee  as  to 
Prevent  or  Prohibit  it  from  Prescribing  and  Directing  a  Reason- 
able Division  of  Said  Apportionment  Within  a  County. 


No.  1262— (Opinion  Dated  February  12,  1916.) 

Hon.  Charles  Q.  Hildebrant,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:     I  have  your  letter  of  February  10,  1916,  as  fol- 
lows : 

"Under  the  law  of  the  state  of  Ohio,  are  state  central 
committees  authorized  to  have  counties  districted  so  that  del- 
egates and  alternates  to  state  convention  may  be  elected  from 
such  districts  in  such  counties,  or  must  delegates  and  alter- 
nates to  state  conventions  be  elected  at  large  from  such  coun- 
ties?" 

Your  inquiry  involves  a  consideration  of  Section  4953  G.  C, 

103  O.  L.,  478,  which  provides  as  follows: 

"Candidates  for  presidential  elector  shall  be  nominated 
by  delegate  state  conventions,  the  delegates  to  which  shall  be 
chosen  at  a  primary  election  which  shall  be  held  on  the  last 
Tuesday  in  April,  1916,  and  similarly  every  fourth  year  there- 
after. The  state  committee  of  each  political  party  shall  de- 
termine the  time  and  place  for  holding  the  state  convention 
of  such  party  and  shall  apportion  the  delegates  and  alternates 
throughout  the  state  in  proportion  to  its  party  vote  for  gov- 
ernor cast  in  the  several  counties  at  the  last  preceding  general 
election.  Each  state  committee  shall  also  by  resolution  de- 
termine the  ratio  of  representation  in  such  state  convention. 
In  addition  to  nominating  candidates  for  presidential  elector 
such  state  convention  shall  formulate  the  state  party  platform 
for  that  year." 

The  primary  purpose  of  the  foregoing  section  is  to  require 
that  delegates  to  state  conventions  which  nominate  candidates 
for  presidential  electors  shall  be  chosen  at  a  primary  election  held 
on  the  last  Tuesday  in  April,  1916,  and  every  fourth  year  there- 
after. It  must  be  conceded  that  without  any  other  or  further  pro- 
vision than  the  requirement  that  delegates  to  said  convention  shall 
be  elected  at  a  primary  election  the  state  committee  of  each  polit- 
ical party  would  be  authorized  to  make  all  other  necessary  pro- 
visions to  carry  this  purpose  of  the  law  into  effect.  This  is  so 
because  at  common  law  such  committees  are  vested  with  such 
power  and  authority  as  the  political  organization  which  they  rep- 
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resent  confers  upon  them.  The  legislature  knew  this  and,  there- 
fore,  in  the  further  provisions  of  this  section  it  did  not  furnish 
or  undertake  to  furnish  a  complete,  detailed  method  or  plan  where- 
by all  matters  connected  with  the  selection  of  delegates  to  said 
conventions  should  be  regulated.  It  provided,  however,  that  the 
state  committee  of  each  party  shall  fix  the  time  and  place  of  hold- 
ing its  convention,  that  it  shall  determine  the  ratio  of  representa- 
tion in  that  convention,  and  that  the  delegates  thereto  should  be 
apportioned  by  it  throughout  the  state  in  proportion  to  the  party 
vote  for  governor  cast  in  the  several  counties  in  the  state  at  the 
last  preceding  general  election.  It  it  contended  that  under  these 
provisions  of  the  law  the  authority  of  the  state  committees  with 
regard  to  the  selection  of  delegates  ends  with  the  execution  of  the 
power  thus  conferred  and  that,  therefore,  said  committees  have  no 
further  rights  that  may  be  exercised  in  the  determination  of  how 
and  in  what  manner  each  county  may  apportion  its  delegates.  It 
is  further  contended  that,  by  the  express  provisions  of  the  fore- 
going section,  with  reference  to  the  apportionment  of  delegates, 
the  county  is  made  the  unit  for  the  election  of  said  delegates. 

I  am  unable  to  agree  with  either  contention.  The  authority 
delegated  by  this  statute  to  state  committees  to  fix  the  time  and 
place  of  holding  a  convention,  to  determine  the  ratio  of  representa- 
tion and  to  apportion  delegates  in  proportion  to  the  vote  of  each 
county,  did  not  confer  upon  them  any  new  rights  or  vest  in  them 
any  authority  they  did  not  already  possess.  The  authority  to  do 
these  things  has  always  been  vested  in  such  committees  and  gives 
them  such  authority  by  virtue  of  the  rules  and  regulations  of  the 
political  organizations  which  they  represent.  The  statute  recog- 
nizes the  existence  of  political  parties  and  does  not  attempt  to 
(and  it  is  quite  doubtful  if  the  legislature  would  have  the  power 
to)  prescribe  all  the  powers  and  duties  of  political  parties.  There 
is  nothing  to  show  any  puipose  of  the  legislature,  to  in  any  way 
limit  or  restrict  the  ordinary  rights  and  authority  of  state  com- 
mittees but,  upon  the  contrary,  the  provisions  under  consideration 
are  very  general  in  their  character  and,  as  before  observed,  do  not 
in  any  manner  confer  any  new  rights  or  authority  upon  said  com»- 
mittees. 

I  am  unable,  therefore,  to  conclude  that  it  was  the  intention 
of  the  legislature,  in  the  enactment  of  these  provisions,  to  in  any 
manner  impose  any  restricti,on  upon  the  recognized  jurisdiction 
and  authority  of  state  committees.  Again,,  it  is  not  by  any  means 
dear  that  the  provision  regarding  apportionment,  measured  by  its 
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own  laimruage,  has  the  effect  of  making  a  county  the  unit  for  the 
election  of  delegates.  It  is  very  difficult  to  determine  from  the 
language  used,  whether  the  vote  of  each  county  is  not  made  the 
unit  of  apportionment  r&ther  than  the  unit  of  election.  In  other 
words,  it  is  the  vote  of  each  county  which  determines  the  appor- 
tionment and  when  such  apportionment  is  made  in  accordance  with 
said  vote  I  am  unable  to  see,  from  the  provisions  of  the  law,  any 
limitation  or  restriction  made  upon  the  right  of  a  committee  to 
subdivide  such  apportionment  within  such  county.  The  apportion- 
ment must  be  in  proportion  to  the  vote  of  each  county  and  when 
that  requirement  of  the  law  is  met  no  further  condition  or  re- 
striction is  imposed  upon  any  action  a  state  committee  may  de- 
termine to  take  in  reference  to  said  apportionment. 

I  am  therefore  of  the  opinion  that  the  provisions  of  said  sec- 
tion in  regard  to  the  apportionment  provided  for  therein  do  not  so 
limit  the  authority  of  a  state  committee  as  to  prevent  or  prohibit 
it  from  prescribing  and  directing  a  reasonable  division  of  said  ap- 
portionment within  a  county.  In  this  connection  there  may  be 
some  question  as  to  whether  any  apportionment  of  delegates  with- 
in a  county  may  be  made  effective  by  reason  of  the  provisions  of 
the  primary  election  laws.  That  is  to  say,  whether  when  such 
apportionment  of  delegates  is  made  their  election  is  feasible  under 
the  general  system  of  primary  elections,  as  provided  by  law.  This 
is  a  matter  which  must  be  considered  by  any  authority  in  making 
a  division  of  delegates  within  a  county.  Any  subdivision  of  terri- 
tory for  the  election  of  delegates  must  be  made  with  due  regard 
to  the  operation  of  the  primary  election  law.  Whether  or  nt  the 
division  of  territory  is  practicable  for  the  conduct  of  the  primary 
is  a  matter  for  the  determination  of  the  election  authorities. 

St 

Council  Has  Authority  in  Municipalities  to  Determine  Who  Shall 
Let  Contracts  for  Printing  Municipal  Bonds,  Contracts  and 
Other  Instrunuents  in  Writing,  Unless  Otherwise  'Specifically 
Provided  by  Statute. 


No.  1260— (Opinion  Dated  February  10,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    I  am  in  receipt  of  your  letter  of  February  2nd,  in 

which  you  request  my  opinion  as  follows: 

'•We  enclose  herewith  brief  submitted  by  Honorable  Fred 
L.  Carhart,  city  solicitor  of  Marion,  Ohio,  and  we  would  re- 
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spectfuUy  request  your  written  opinion  upon  the  following 
questions : 

"Who  is  the  proper  municipal  authority  in  cities  to  make 
contract  for  printing  of  municipal  bonds?  Has  council  the 
authority  within  itself,  or  may  it  delegate  such  authority  to 
some  other  official,  or  is  the  authority  lodged  in  the  city  solic- 
itor?   An  early  reply  will  be  appreciated/* 

The  brief  of  Mr.  Carhart,  referred  to  and  enclosed  in  your 
letter,  is  in  support  of  his  qlaim  that  the  authority  to  make  con- 
tracts for  the  printing  of  municipal  bonds  is,  in  cities,  lodged  in 
the  city  solicitor.  This  claim  is  based  entirely  upon  the  language 
of  Section  4305  of  the  General  Code,  which  is  as  follows : 

"The  solicitor  shall  prepare  all  contracts,  bonds  and  other 
instruments  in  writing  in  which  the  city  is  concerned,  and 
shall  serve  the  several  directors  and  officers  mentioned  in  this 
title  as  legal  counsel  and  attorney." 

A  reasonable  and  sensible  construction  of  the  language  used 
in  the  above  section  must  lead  to  the  conclusion  that  the  word 
"prepare"  was  intended  to  apply  to  the  form,  phraseology  and  con- 
tents of  such  contracts,  bonds  and  other  instruments  in  writing, 
and  not  to  require  the  solicitor  to  reproduce  by  printing  or  other- 
wise the  many  required  copies.  To  adopt  the  literal  construction  of 
the  language  of  Section  4375,  urged  in  the  brief  submitted,  would 
result  in  the  conclusion  that  the  manual  preparation  of  all  the 
numerous  copies  of  contracts,  bonds  and  other  instruments  in 
writing  in  which  the  city  is  concerned  is  the  statutory  duty  of  the 
city  solicitor,  and  this  would  lead  to  the  further  conclusion  that 
if  council  failed  to  make  an  appropriation  to  pay  the  expense  of 
typewriting  or  printing  the  necessary  blank  contracts,  bonds  and 
other  instruments,  the  city  solicitor  would  himself  be  obliged  to 
write  or  print  them,  or  pay  the  expense  of  such  writing  or  printing 
from  his  own  pocket. 

There  is  no  section  of  the  General  Code  which  definitely  pro- 
vides who  shall  make  contracts  for  the  printing  of  municipal  bonds, 
contracts,  etc.  It  follows,  therefore,  that  the  authority  to  author- 
ize the  making  of  such  contracts  rests  in  the  council,  which  may 
make  provision  therefor  either  by  general  ordinance  or  by  special 
act  in  each  instance. 

In  the  case  of  McCormick  v.  City,  81  0.  S.,  246,  wherein  was 
considered  the  question  of  who  was  by  law  authorized  to  let  con- 
tracts for  the  publication  of  municipal  ordinances,  the  court,  in 
the  second  branch  of  the  syllabus,  uses  the  following  language : — 


^88  Department  Reports 

"Where  the  statute  has  not  prescribed  the  person  who 
shall  execute  such  contracts  in  behalf  of  a  municipal  corpora- 
tion,  it  is  consistent  with  Section  1536-653  R.  S.  for  the  coun- 
cil,, iby  ordinance  or  resolution,  to  authorize  the  clerk  thereof 
to  execute  such  contract  according  to  the  directions  of  the 
council." 

At  page  254  of  the  opinion  in  the  above  case  the  court  say : — 

"It  would  seem  that  council  may  authorize,  by  resolution 
or  ordinance,  the  board  or  department  of  public  service  to  con- 
tract for  the  public  printing,  and 'we  see  no  valid  objection  to 
giving  the  clerk  of  council  authority  to  make  such  contracts. 
The  council  appears  to  be  the  source  of  authority  to  contract, 
and  it  is  the  authority  to  make  the  necessary  appropriations." 


I  therefore  advise  you  that  the  authority  in  municipalities  to 
determine  who  shall  let  contracts  for  printing  of  municipal  bonds, 
contracts  and  other  instruments  in  writing,  in  which  the  city  is 
concerned,  unless  otherwise  specifically  provided  by  the  General 
Code,  is  lodged  in  the  municipal  council  which  may  make  pro- 
vision therefor  either  by  general  ordinance  or  by  special  actions  as 
occasion  arises. 

It  is  the  Duty  of  Clerks  of  Courts  to  Charge  and  Collect  the  Com- 
mission Prescribed  in  Section  2901^  General  Code,  Upon  Receipts 
and  Disbursements  of  Alimony  Ordered  Paid  to  Such  Clerks  by 
the  Court.  The  Fee  of  25  Cents  Provided  in  Said  Section  for 
Entering  Costs  on  Cash  Book  May  be  Charged  but  Once  in  Each 
Cause.— Commissions  May  Not  be  Charged  on  Deposits  for 
Costs  in  Divorce  Cases^  but  Commissions  May  be  Charged  on 
Attorney  Fees  Received  and  Disbursed  by  the  Clerk,  if  Same 
Are  Made  a  Part  of  the  Judgment  Proper,  but  May  Not  be 
Charged  if  Said  Attorney  Fees  Are  Taxed  as  Costs  in  the  Case. 


No.  1249— (Opinion  Dated  February  8,  19^6.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen :     Your  inquiry  under  date  of  January  28,  1916,  is 

as  follows : 

"Sections  2977  and  2978  of  the  county  salary  law  requires 
the  officers  therein  named  to  tax  and  collect  all  the  fees  al- 
lowed by  law  for  the  benefit  of  their  fee  funds.  Section  2901 
General  Code  contains  the  following  provision: 

"<*  *  *  pqj.  receiving  and  disbursing  money,  other 
than  costs  and  fees,  paid  to  such  clerks  in  pursuance  of  an 
order  of  court  or  on  judgments,  and  which  has  not  been  col- 
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lected  by  the  sheriff  or  other  proper  officer  on  order  of  execu- 
tion, to  be  taxed  against  the  party  charged  with  the  payment 
of  such  money,  a  commission  of  one  per  centum  on  the  first 
one  thousand  dollars  and  one-fourth  of  one  per  centum  on  all 
exceeding  one  thousand  dollars ;     *     *     ♦> 

"Would  this  percentage  apply  to  the  receipts  of  alimony 
by  the  clerk,  ordered  by  the  court  to  be  paid  to  the  clerk  and 
to  be  disbursed  by  him  ? 

"If  you  hold  in  the  affirmative,  does  the  percentage,  which 
the  clerk  would  charge  to  the  person  paying  the  alimony  in  a 
court,  be  a  cost  which  would  entitle  the  clerk  to  charge  the 
additional  fee  mentioned  in  Section  2901,  General  Code,  which 
reads  as  follows: 

Tor  entering  on  cash  book  costs  received  in  each  cause, 
twenty-five  cents;* 

"and  would  this  apply  in  instances  where  alimony  is  ordered 
paid  in  a  court  weekly?  In  other  words,  if  you  hold  in  the 
affirmative,  would  the  commission  and  the  entry  fee  have  to  be 
taxed  on  every  payment  of  alimony? 

"Would  the  commission  mentioned  in  Section  2901,  Gen- 
eral Code,  as  quoted  above,  apply  to  deposits  required  by  the 
court  to  be  made  in  divorce  cases  to  guarantee  costs,  and  would 
same  also  apply  to  attorney  fees  ordered  paid  into  court  by  the 
court  at  any  time  and  in  any  kind  of  a  case? 

"We  think  these  questions  are  important  because  we  be- 
lieve that  in  no  instance  do  clerks  of  courts  tax  this  percentage 
for  receiving  and  disbursing  alimony." 

Section  2900  G.  C,  provides  in  part : 

"For  the'  services  hereinafter  specified,  when  rendered, 
the  clerk  shall  charge  and  collect  the  fees  provided  in  this  and 
the  next  following  section  and  no  more." 

In  the  next  following  section  (2901)  is  found  the  provision 
first  above  quoted  in  your  inquiry.  The  language  of  the  provision 
of  Section  2901  G.  C,  quoted,  when  read  in  connection  with  that 
of  Section  2900  G.  C,  supra,  is  clear,  specific  and  unequivocal  to 
the  effect  that  the  clerk  of  courts  shall  charge  and  collect  a  com- 
mission of  one  per  centum  on  the  first  one  thousand  dollars  and 
one-fourth  of  one  per  centum  on  the  excess  of  that  amount  of  all 
moneys  received  and  disbursed  by  him,  pursuant  to  an  order  of 
court  or  on  judgments,  except  costs  and  fees  and  money  collected 
by  the  sheriff  or  other  proper  officer  on  order  of  execution.  Bar- 
ring the  specific  exceptions,  the  language  of  the  provision  under 
consideration  comprehends  all  money  received  and  disbursed  by  the 
clerk  in  pursuance  of  an  order  of  court  or  on  judgments,  so  that 
unless  payments  of  alimony  come  within  such  specific  exceptions. 
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they  would  be  within  the  requirement  of  this  provision  for  the 
collection  of  the  commission  prescribed. 

Alimony  is  clearly  not  within  the  exception  of  fees  and  costs 
and  therefore  when  not  collected  by  the  sheriff  or  other  proper 
officer  on  order  of  execution,  but  paid  pursuant  to  an  order  or  on 
a  judsnifient  of  court  to  the  clerk  in  the  discharge  of  such  order 
or  judgment  for  distribution  by  the  clerk,  sucTi  payments  seem 
to  come  clearly  within  the  requirement  that  the  clerk  shall  chargre 
and  collect  the  prescribed  commission,  to  be  taxed  against  the 
party  charged  with  the  payment  of  such  money.  I  am  therefore 
of  opinion  that  your  first  inquiry  must  be  answered  in  the  affirma- 
tive and  that  it  is  the  duty  of  clerks  of  courts  to  charge  and  collect 
the  commission  prescribed  in  that  part  of  Section  2901  G.  C,  above 
quoted,  upon  all  receipts  of  alimony  ordered  by  the  court  to  be  paid 
to  such  clerk  and  by  him  disbursed. 

The  language  quoted  from  Section  2901  G.  C.,  in  your  second 
inquiry,  is  another  of  numerous  specifically  enumerated  fees  in 
which  it  is  provided  that  clerks  shall  charge  and  collect. 

It  will  be  observed  that  the  language  here  used  is  hardly  sus- 
ceptible of  such  construction  as  would  require  the  collection  of 
twenty-five  cents  for  entry  of  each  payment  of  costs  received  in 
each  cause.  On  the  contrary,  it  seems  clear  that  the  meaning  of 
this  provision  is  that  the  clerk  shall  charge  and  collect  once  in 
each  cause  for  entering  on  the  cash  book  the  costs  received  by  him 
in  that  cause.  It  will  therefore  follow  that  if  the  commission  re- 
ferred to  is  an  item  of  costs  in  the  cause  at  all,  the  fee  of  twenty- 
five  cents  for  entering  on  cash  book  costs  received  would  be 
chargeable  but  once  in  each  cause. 

Answering  your  second  inquiry  more  specifically,  I  am  of 
opinion  that  the  commission  should  be  taxed  on  every  payment  of 
alimony  ordered  by  the  court  to  be  paid  to  the  clerk  and  that  the 
fee  of  twenty-five  cents  for  entering  on  the  cash  book  costs  re- 
ceived may  be  charged  but  once  in  each  cause. 

The  first  part  of  your  third  and  last  inquiry,  I  assume,  has 
reference  to  the  pre-payment  of  costs  in  divorce  cases,  which  is 
required  in  the  provisions  of  Section  11981  G.  C,  following: — 

"No  clerk  of  a  court  of  common  pleas  shall  receive  or  file 
a  petition  for  divorce  or  alimony  until  the  party  named  as 
plaintiff  therein,  or  some  one  on  his  or  her  behalf,  makes  pre- 
payment or  deposit  with  the  clerk  of  such  an  amount  as  will 
cover  the  costs  likely  to  accrue  in  the  action,  exclusive  of  at- 
torney fee,  or  gives  such  security  for  the  costs  as  in  the  judg- 
ment of  the  clerk  is  satisfactory.     *     *     ♦'^ 
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This  pre-payment  or  deposit  is  only^an  advance  payment  of 
costs  and  fees  and  is,  therefore,  within  the  exception  specifically 
made  in  the  provision  of  2901  G.  C,  relative  to  commission  on 
money  received  and  disbursed  by  the  clerk. 

I  am,  therefore,  of  opinion  that  commission  may  not  be  charged 
and  collect  on  pre-payments  or  deposits  for  costs  in  divorce  cases. 
Such  money  is  not  in  any  sense  paid  pursuant  to  an  order  of  court 
or  on  judgment. 

As  to  the  second  part  of  your  third  inquiry,  it  may  be  said  that 
it  is  hardly  practicable  here  to  iay  down  a  rule  that  would  cover 
every  conceivable  case  without  exception.  In  the  majority  of  those 
cases  in  which  attorneys'  fees,  as  such,  are  required  to  be  paid  into 
court  for  an  opposite  party,  such  attorney  fees  constitute  a  part 
of  the  judgment  proper  or  are  taxable  as  costs  in  the  case.  If 
such  attorney  fee  is  taxable  as  costs  in  the  case,  then  under  the 
exception  as  to  fees  and  costs,  no  commission  is  chargeable  thereon. 
If  the  attorney  fees  are  a  part  of  the  judgment  proper,  then  pay- 
ments thereon  to  the  clerk  would  be  subject  to  the  commission. 

It  may  be  observed  that  what  are  usually  termed  attorney 
fees  in  divorce  and  alimony  cases  are  in  fact  a  part  of  alimony 
pendente  lite  and  if  paid  to  the  clerk  on  order  of  the  court  would 
be  subject  to  the  commission  charge  the  same  as  other  payments 
of  alimony  ordered  by  the  court  to  be  paid  to  the  clerk. 

The  Sheriff  of  a  County  Having  no  Workhouse  Transporting  More 
Than  One  Person  to  a  Workhouse  Provided  by  the  County  Com- 
missioners^  is  Entitled  Himself  to  Six  Cents  a  Mile  Going  and 
Returning,  and  to  Five  Cents  a  MUe  for  Transporting  Each  Con- 
vict, and  for  the  Services  of  Each  Guard  Five  C^its  Per  Mile 
Going  and  Coming  (Sec.  12385,  G.  C.)  For  All  Practical  Pur- 
poses the  Provision  in  Section  12385,  General  Code,  ^'to  be  Al- 
lowed as  in  Penit^itiary  Cases"  Might  be  Deemed  to  Refer 
Solely  to  the  Number  of  Guards  That  May  be  Employed. 


No.  1259— (Opinion  Dated  February  10,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     Under  date  of  January  24th  you  submit  for  my 

opinion  the  following  inquiry: 

'We  desire  to  call  your  attention  to  an  opinion  of  attor- 
ney general  Timothy  S.  Hogan,  approving  an  opinion  of  Hon. 
Wade  H.  Ellis,  attorney  general,  to  be  found  in  the  Annual 
Report  of  Attorney  General,  1913,  Vol.  1,  page  379,  holding 


742  Department  Reports 

that  officers  serving  writs  are  entitled  to  mileage  for  the  ac- 
tual number  of  miles  traveled  in  serving  each  writ. 

"We  desire  your  opinion  as  to  whether  this  could  be  ap- 
plied to  the  mileage  of  an  oflScer  conveying  more  than  one 
prisoner  to  a  work  house  at  the  same  time,  in  view  of  the  lan- 
guage of  Section  12385,  General  Code.  Does  the  clause  in  said 
section:  To  be  allowed  as  in  penitentiary  cases/  have  refer- 
ence to  the  number  of  guards  that  may  be  employed  by  the 
officer,  as  provided  in  Section  13725,  General  Code,  or  does  it 
refer  to  the  manner  and  method  of  allowance  and  payment  for 
trasportation  ?" 

I  have  examined  the  opinion  rendered  by  Mr.  Hogan,  referred 
to  by  you  in  your  letter,  and  find  that  the  same  was  rendered  to 
your  bureau  under  date  of  October  8,  1913.  The  inquiry  as  sub- 
mitted in  that  opinion  was  as  follows : 

"May  a  sheriff  serve  two  writs  such  as  subpoenas,  sum- 
monses, writs  of  conveyance  to  workhouse,  either  in  civil  oi 
criminal  cases,  on  the  same  trip  and  charge  mileage  upon  each 
of  such  writs  ? 

"If  you  hold  that  mileage  is  limited  to  the  distance  actu- 
ally traveled,  how  should  it  be  taxed? 

"May  it  be  apportioned  to  the  several  writs  in  taxing 
costs  ?" 

In  that  opinion  reference  was  made  to  an  opinion  rendered  by 
Hon.  Wade  H.  Ellis,  as  attorney  general,  on  February  2,  1905,  and 
found  reported  in  the  report  of  the  attorney  general  for  1905,  at 
page  51.  The  opinion  of  Attorney  General  Ellis  was  relative  to 
the  construction  of  Section  1230b  R.  S.  respecting  the  right  of  the 
sheriff  of  Champaign  county  to  charge  mileage  on  each  of  two 
writs  served  on  William  Wooley  in  the  Ohio  State  Reformatory  at 
Mansfield,  when  both  writs  were  served  at  the  same  time. 

Attorney  General  Hogan  in  his  opinion  calls  attention  to  that 

part  of  Section  2845  G.  C,  which  provides  as  follows : 

"In  addition  for  the  fee  for  service  and  return  the  sheriff 
shall  be  authorized  to  charge  on  each  summons,  writ,  order  or 
notice,  except  as  otherwise  specifically  provided  by  law,  a  fee 
of  eight  cents  per  mile  going  and  returning,  provided,  that 
where  more  than  one  person  is  named  in  such  writ,  mileage 
shall  be  charged  for  the  shortest  distance  necessary  to  be 
traveled." 

and  then  states  the  law  to  be  that  the  rule  laid  down  by  Mr.  Ellis 
should  be  followed  until  otherwise  provided  by  law.  The  rule  laid 
down  by  Mr.  Ellis  was  stated  to  be  that  the  statutory  mileage 
could  be  allowed  on  both  writs  referred  to  in  the  inquiry. 
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Mr.  Hogan  was  undoubtedly  endeavoring  to  answer  the  ques- 
tion submitted  to  him  generally  and  did  not  take  cognizance  of  the 
provisions  of  Section  12385  G-  C.,  which  provides  as  follows : 

"The  sheriff,  or  other  officer,  transporting  a  person  to 
such  workhouse  shall  have  the  following  fees  therefor:  six 
cents  per  mile. for  himself,  going  and  returning,  and  five  cents 
per  mile  for  transporting  each  convict,  and  five  cents  per  mile 
going  and  coming  for  the  services  of  each  guard,  to  be  allowed 
as  in  penitentiary  cases,  the  number  of  miles  to  be  computed 
by  the  usual  routes  of  travel,  to  be  paid  in  state  cases  out  of 
the  general  revenue  fund  of  the  county  on  the  allowance  of 
the  county  commissioners,  and,  in  cases  for  the  violation  of 
the  ordinances  of  a  municipality,  by  such  municipality  on  the 
order  of  the  council  thereof." 

From  a  reading  of  the  above  section  it  is  plainly  to  be  seen 
that  the  sheriff  of  a  county  having  no  workhouse  transporting 
more  than  one  person  to  a  workhouse  provided  for  by  the  county 
commissioners  is  entitled  himself  to  six  cents  a  mile  going  and  re- 
turning and  to  five  cents  a  mile  for  transporting  each  convict,  and 
for  the  services  of  each  guard  five  cents  per  mile  going  and  coming. 

In  view  of  the  language  of  Section  12385,  supra,  I  am  of  the 
opinion  that  the  opinion  rendered  by  Mr.  Hogan,  as  found  in  Vol. 
1  of  the  1913  reports  of  the  attorney  general  at  page  379,  is  not 
to  apply  to  the  conveyance  of  more  than  one  person  to  a  work- 
house by  the  sheriff  of  a  county  in  which  there  is  no  workhouse. 

You  further  ask  whether  the  clause  in  said  Section  12385, 

supra,  "To  be  allowed  as  in  penitentiary  cases,"  has  reference  to 

the  number  of  guards  that  may  be  employed  to  help  convey  the 

convicts  to  the  workhouse,  or  does  it  refer  to  the  manner  and 

method  of  allowance  and  payment  for  transportation.    You  refer 

to  Section  13725  G.  C,  which  section  provides  as  follows: 

"In  transporting  convicts  to  the  penitentiary,  the  sheriff 
may  employ  one  guard  for  every  two  convicts  transported; 
but  the  court  may  authorize  a  larger  number,  in  which  case  a 
transcript  of  the  order  of  such  court  shall  be  certified  by  the 
clerk  thereof,  under  the  seal  thereof,  and  the  sheriff  shall  de- 
liver it  to  the  warden  of  the  penitentiary  with  such  convict. 
The  sheriff  shall  receive  eight  cents  per  mile  for  mileage,  five 
cents  per  mUe  for  transporting  each  convict  and  six  cents  per 
mile  for  the  service  of  each  guard,  the  number  of  miles  to  be 
computed  by  the  usual  route  of  travel." 

Section  12385  as  originally  enacted  on  March  19,  1883,  80 
0.  L.,  220,  provided  that  the  sheriff  or  other  officer  transporting 
any  person  to  such  workhouse  should  have  the  same  fees  as  al- 
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lowed  by  law  for  transporting  prisoners  to  the  penitentiary.  The 
fee  allowed  by  liaw  for  the  transportation  of  prisoners  to  the  peni- 
tentiary was  eight  cents  a  mile  for  the  sheriff,  five  cents  per  mile 
for  transporting  each  convict  and  six  cents  per  mile  for  each  guard ; 
the  number  of  guards  po  be  employed  to  first  receive  the  authority 
of  the  court,  provided  there  was  more  than  one  guard  for  every 
two  convicts  transported. 

In  81  0.  L.,  84,  the  compensation  of  the  sheriff  was  changed 
as  appears  in  Section  12385  G.  C.  supra.  Section  12385  speci- 
fically states  the  compensation  which  is  to  be  received  by  the 
sheriff  and  also  the  allowance  to  him  for  the  service  of  each  guard, 
but  does  not  undertake  to  specify  the  number  of  guards  that  the 
sheriff  might  employ,  whereas  Section  13725  relative  to  the  trans- 
portation of  convicts  to  the  penitentiary  does  specify  that  the 
sheriff  may  employ  one  guard  for  every  two  convicts  transported, 
but  upon  authority  of  court  a  larger  number  might  be  employed. 
While  I  would  not  state  that  the  language  ''to  be  allowed  as  in 
penitentiary  cases"  has  reference  solely  to  the  number  of  guards 
that  may  be  employed,  since  under  the  provisions  of  Section  13726 
it  is  provided  that: 

"The  warden  of  the  penitentiary  shall  allow  so  much  of 
the  cost-bill  and  charges  for  transportation  as  is  correct,"  and 
certify 

and  since  under  the  provisions  of  Section  12385  the  county  com- 
missioners are  to  allow  the  bill,  nevertheless  for  all  practical  pur- 
poses the  language  *to  be  allowed  as  in  penitentiary  cases"  might 
be  deemed  to  refer  solely  to  the  number  of  guards  that  may  be 
employed.  Under  the  provisions  of  Section  12385  the  amount  paid 
is  to  be  paid  on  the  allowance  of  the  county  commissioners  in 
state  cases  and  in  cases  of  violation  of  ordinances  on  the  order  of 
the  council  of  the  municipality. 
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In  Creating  a  New  School  District  Under  Authority  of  Section 
4736,  General  Code  (106  O.  L.  397),  the  County  Board  of  Educa- 
tion is  Required  to  Give  Written  Notice  to  the  Boards  of  Edu- 
caticm  of  Districts  Affected  Thereby.  Transfer  of  Territory  So 
Made  Will  Not  Take  Effect  UntU  Map  Thereof  is  Filed  With 
County  Auditor,  nor  Until  Notice  Has  Been  Posted  in  Three  Con- 
spicuous Places  in  Districts  Affected  or  Published  in  a  News- 
paper of  General  Circulation  in  the  County,  for  Ten  Days.  Such 
Transfer  Will  Not  Take  Effect  if  Majority  of  Electors  in  Terri- 
tory Transferred  File  a  Remonstrance  Within  Thirty  Days  After 
the  Filing  of  Such  Map. 


No.  113^— (Opinion  Dated  December  31,  1915.) 

Hon.  A.  B.  Underwood,  Prosecuting  Attorney,  Medina,  Ohio. 

Dear  Sir :    In  your  letter  under  date  of  December  13,  you  re- 
quest my  opinion  as  follows: 

'In  the  creation  of  a  new  school  district,  under  the  last 
half  of  Section  4736  G.  C,  three  questions  have  arisen  upon 
which  your  opinion  is  desired,  to-wit: 

"1.  What  notice,  if  any,  is  required  to  be  given  to  the 
school  boards  affected? 

"2.  What  notice,  if  any,  is  required  to  be  given  to  the 
people  of  the  territory  affected  ? 

''3.  Is  the  clause  permitting  a  remonstrance,  as  provided 
for  in  the  first  half  of  Section  4736  G.  C,  intended  to  apply  in 
case  of  the  creation  of  a  new  school  district  under  the  second 
half  of  said  section?" 

Section  4736  G.  C.,  as  amended  in  106  O.  L.,  397,  provides : 

'The  county  board  of  education  shall  arrange  the  school 
districts  according  to  topography  and  population  in  order  that 
the  schools  may  be  most  easily  accessible  to  the  pupils,  and 
shall  file  with  the  board  or  boards  of  education  in  the  territory 
affected,  a  written  notice  of  such  proposed  arrangement ;  which 
said  arrangement  shall  be  carried  into  effect  as  proposed  unless, 
within  thirty  days  after  the  filing  of  such  notice  with  the 
board  or  boards  of  education,  a  majority  of  the  qualified  elect- 
ors of  the  territory  affected  by  such  order  of  the  county  board, 
file  a  written  remonstrance  with  the  county  board  against  the 
arrangement  of  school  districts  so  proposed.  The  county  board 
of  education  is  hereby  authorized  to  create  a  school  district 
from  one  or  more  school  districts  <>r  :parts  thereof.  The 
county  board  of  education  is  authorized  to  appoint  a  board 
of  education  for  such  newly  created  school  district  and  direct 
an  equitable  division  of  the  funds  or  indebtedness  belonging 
to  the  newly  created  district.  Members  of  the  boards  of  edu- 
cation of  the  newly  created  district  shall  thereafter  be  elected 
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at  the  same  time  and  in  the  same  manner  as  the  boards  of 
education  of  the  village  and  rural  districts." 

Under  provision  of  said  Section  4736  G.  C,  as  amended  in  104 
O.  L.,  138,  and  as  in  force  prior  to  the  date  when  said  section  as 
amended  in  106  Ohio  Laws  became  effective,  the  county  board  of 
education  had  power  to  change  district  lines  and  to  transfer  terri- 
tory from  one  rural  or  village  school  district  to  another. 

The  general  assembly  in  1915,  by  the  same  act  in  which  it 

amended  Section  4736  G.  C.,  carried  the  above  provision  as  well  as 

the  subsequent  provisions  of  said  statute,  as  found  in  104  O.  L., 

prescribing  the  conditions  under  which  the  aforesaid  power  might 

be  exercised,  into  Section  4692  G.  C.    This  section  as  amended  in 

106  0.  L.,  397,  and  as  now  in  force,  provides: 

"The  county  board  of  education  may  transfer  a  part  or 
all  of  a  school  district  of  the  county  school  district  to  an  ad- 
joining district  or  districts  of  the  county  school  district.  Such 
transfer  shall  not  take  effect  until  a  map  is  filed  with  the  audi- 
tor of  the  county  in  which  the  transferred  territory  is  situated, 
showing  the  boundaries  of  the  territory  transferred,  and  a 
notice  of  such  proposed  transfer  has  been  posted  in  three  con- 
spicuous places  in  the  district  or  districts  proposed  to  be  trans- 
ferred, or  printed  in  a  paper  of  general  circulation  in  said 
county,  for  ten  days ;  nor  shall  such  transfer  take  effect  if  a 
majority  of  the  qualified  electors  residing  in  the  territory  to 
be  transferred  shall,  within  thirty  days  after  the  filing  of  such 
map,  file  with  the  county  board  of  education  a  written  remon- 
strance against  such  proposed  transfer.  If  an  entire  district 
be  transferred  the  board  of  education  of  such  district  is  there- 
by abolished  or  if  a  member  of  the  board  of  education  lives  in 
a  part  of  a  school  district  transferred  the  member  becomes  a 
non-resident  of  the  school  district  from  which  he  was  trans- 
ferred and  ceases  to  be  a  member  of  such  board  of  education. 
The  legal  title  of  the  property  of  the  board  of  education  shall 
become  vested  in  the  board  of  education  of  the  school  district 
to  which  such  territory  is  transferred.  The  county  board  of 
education  is  authorized  to  make  an  equitable  division  of  the 
school  funds  of  the  transferred  territory  either  in  the  treasury 
or  in  the  course  of  collection.  And  also  an  equitable  division  of 
the  indebtedness  of  the  transferred  territory." 

It  will  be  observed,  however,  that  under  provision  of  Section 
4736  G.  C,  as  amended  in  106  O.  L.,  and  as  now  in  force,  the  county 
board  of  education  has  power  to  arrange  the  school  districts  of  the 
county  school  district  according  to  topography  and  population  in 
order  that  the  schools  may  be  most  easily  accessible  to  the  pupils 
and  as  a  condition  precedent  to  the  making  of  such  an  arrangement 
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said  county  board  is  required  to  file  with  the  boards  of  education 
in  the  territory  affected  a  written  notice  of  such  proposed  arrange- 
ment and  said  arrangement  shall  be  carried  into  effect  as  proposed 
unless,  within  thirty  days  after  the  filing  of  such  notice  with  said 
boards  of  education,  a  majority  of  the  qualified  electors  of  the  terri- 
tory to  be  affected  by  the  order  of  the  county  board  file  a  written 
remonstrance  with  said  county  board  against  said  proposed  ar- 
rangement. 

It  is  evident  that  in  arranging  school  districts  under  authority 
of  Section  4736  G.  C,  as  amended,  the  county  board  must  neces- 
sarily exercise  the  powers  conferred  upon  it  by  the  above  provisions 
of  Section  4692  G.  C.  The  provisions  of  the  two  sections  must 
therefore  be  read  together.  The  legislature  in  amending  Section 
4736  G.  €.,  as  found  in  106  Ohio  Laws,  extended  the  authority 
heretofore  exercised  by  the  county  board  under  provisions  of  said 
section  as  amended  in  104  Ohio  Laws,  by  providing  in  the  latter 
part  of  said  section  that  "the  county  board  of  education  is  hereby 
authorized  to  create  a  school  district  from  one  or  more  school  dis- 
tricts or  parts  thereof." 

While  it  may  be  argued  that  inasmuch  as  the  latter  provision 
of  said  statute  follows  the  provision  requiring  the  county  board  of 
education  as  a  condition  precedent  to  the  arrangement  of  the  school 
districts  of  the  county  school  district,  to  file  with  the  board  of  edu- 
cation of  the  districts  to  be  affected  by  changes  in  district  lines 
and  transfers  of  territory,  written  notice  of  such  proposed  ar- 
rangement, it  is  not  intended  that  such  notice  and  opportunity  to 
the  electors  of  such  districts  to  file  objections  to  such  proposed  ar- 
rangement shall  be  given  by  the  county  board  of  education  in  the 
exercise  of  the  authority  conferred  by  said  latter  provision,  I  think 
that  inasmuch  as  the  authority  conferred  by  said  latter  provision  is 
merely  an  extension  of  the  authority  conferred  by  the  former  pro- 
visions of  said  section,  and  in  view  of  the  provisions  of  both  Sec- 
tion 4736  and  Section  4692  of  the  General  Code  as  amended  in  106 
Ohio  Laws,  requiring  the  giving  of  notice  and  the  affording  of  an 
opportunity  to  the  electors  of  the  districts  to  be  affected  by  changes 
proposed  to  be  made  under  authority  of  said  sections,  as  conditions 
precedent  to  the  exercise  of  such  authority,  it  cannot  be  said  that 
the  county  board  of  education  may  create  a  new  district  from  one 
or  more  school  districts  or  parts  thereof,  and  thus  exercise  the 
extreme  power  conferred  by  said  latter  provision  of  said  Section 
4736  G.  C.  without  being  required  to  give  the  notice  to  the  boards 
of  education  of  the  districts  to  be  affected  by  said  proposed  trans- 
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f er  of  territory  and  without  affording  the  opportunity  to  the  elec- 
tors of  such  districts  to  file  a  remonstrance  agfainst  said  proposed 
arrangement  as  provided  for  in  the  first  part  of  said  section. 

I  am  of  the  opinion  therefore  in  answer  to  your  first  question 
that,  in  the  creating  of  a  new  school  district  under  authority  of  the 
latter  provision  of  said  Section  4736,  G.  C,  as  amended  in  106, 
O.  L.,  397,  the  county  board  of  education  is  required,  as  a  condition 
precedent  to  the  exercise  of  such  authority,  to  give  written  notice 
to  the  boards  of  education  of  the  districts  to  be  affected  by  such 
transfer  of  territory  as  required  by  provision  of  the  first  part  of 
said  section. 

Replying  to  your  second  and  third  questions  I  am  of  the 
opinion  that  under  provision  of  the  first  part  of  said  Section  4736, 
G.  C.,  as  amended,  taken  in  connection  with  the  above  provisions 
of  Section  4692,  G.  C,  said  transfer  of  territory  will  not  take  effect 
until  a  map  is  filed  with  the  auditor  of  the  county  in  which  the  ter- 
ritory to  be  transferred  is  situated,  showing  the  boundaries  of  the 
territory  to  be  transferred,  and  until  a  notice  of  such  proposed 
transfer  has  been  posted  in  three  conspicuous  places  in  the  district 
or  districts  proposed  to  be  transferred,  or  printed  in  a  paper  of  gen- 
eral circulation  in  said  county  for  ten  days,  and  that  such  transfer 
shall  not  take  effect  if  a  majority  of  the  qualified  electors  residing 
in  the  territory  to  be  transferred,  shall,  within  thirty  days  after 
the  filing  of  such  map,  file  with  the  county  board  of  education  a 
written  remonstrance  against  such  proposed  transfer. 


SUPREME  COURT 


Billings  et  al.  vs.  The  Cleveland  Railway  Co.    Vol  92,  0.  S.  Rep. 


Municipal  Corporations— Streets  and  Alleys — Extension  of  Rail- 
way Routes— Home-rule  Charter  Controls,  Whoi — ^Article 
XVIII,  Constitution,  1912 — ^Property  Owners'  C<Hisents— See- 
ti<Mis  3777  and  9105,  General  Code,  Inapplicable,  When. 


1.  The  granting  of  permission  and  the  making  of  a  contract  to  construct  and 
operate  a  street  railway  in  the  streets  of  a  city  or  village  is  a  matter  that  may 
be  provided  for  in  a  charter  adopted  by  the  municipality  under  Article  XVIII 
of  the  Constitution. 

2.  Where  the  terms  of  a  charter  adopted  in  full  compliance  with  Article  XVIII  of 
the  Constitution  empower  the  council  of  the  city  or  village  to  grant  permission 
for  the  construction,  extension,  maintenance  or  operation  of  a  public  utility  and 
provide  that  no  consent  of  the  owner  of  property  abutting  on  any  highway  or 
public  ground  shall  be  required  therefor,  unless  such  public  utility  is  of  such  a 
character  that  its  construction  and  operation  is  an  additional  burden  on  the 
rights  of  such  abutting  property  owners,  the  provisions  of  the  General  Code  re- 
quiring such  consents  do  not  apply. 

(No.  14919— Decided  July  20,  1915.) 

Error  in  the  Court  of  Appeals  of  Cuyahoga  county. 

In  March,  1915,  the  council  of  the  city  of  Cleveland  passed 
an  ordinance  by  the  terms  of  which  there  was  granted  to  the  de- 
fendant in  error  the  right  to  extend  its  double  line  of  electric  street 
railroad  in  Euclid  avenue  from  East  Twenty-second  street  to  East 
Fortieth  street.  Thereupon  the  plaintiffs  in  error,  who  are  own- 
ers of  property  abutting  on  that  portion  of  Euclid  avenue,  brought 
a  proceeding  in  the  court  of  common  pleas  of  Cuyahoga  county  to 
enjion  the  defendant  in  error  from  constructing  its  railroad  on 
that  portion  of  Euclid  avenue. 

The  petition  alleged  that  the  council  of  the  city  of  Cleveland 
had  never  granted  any  proper  or  lawful  permission  whatsoever  to 
the  defendant  to  proceed  with  the  construction  and  operation  of 
the  extension  of  its  road  referred  to ;  that  a  majority  of  the  prop- 
erty owners  represented  by  the  foot  frontage  of  the  property 
abutting  on  that  portion  of  Euclid  avenue  have  not  consented  to 
such  construction  and  extension ;  nor  has  the  consent  of  any  x)erson 
or  corporation  owning  property  abutting  on  Euclid  avenue  been 
obtained  and  presented  to  the  city  council. 

The  defendant  in  error  in  a  second  amended  answer,  which 
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was  filed  in  the  court  of  appeals,  where  the  case  had  been  taken  on 
appeal,  admitted  substantially  all  the  facts  alleged  in  the  petition, 
and  for  a  second  defense  alleged  that  an  ordinance  of  the  city 
council  of  the  city  of  Cleveland,  which  was  annexed  to  the  answer, 
granted  to  the  defendant  the  right  to  construct  the  proposed  rail- 
road and  that  the  electors  of  the  city  of  Cleveland,  on  the  first  day 
of  July,  1913,  at  an  election  then  held,  approved  a  charter  for  the 
city  of  Cleveland,  which  became  operative  on  January  1,  1914,  and 
has  been  ever  since,  and  now  is,  the  organic  law  of  the  city  of 
Cleveland. 

It  further  set  out  Section  187  of  the  charter,  which  pro- 
vides that  consent  of  the  abutting  owners  of  property  shall  not  be 
required  for  the  construction,  extension,  maintenance  or  operation 
of  any  public  utility  by  original  grant  or  renewal,  unless  such 
public  utility  is  of  such  a  character  that  its  construction  or  opera- 
tion is  an  additional  burden  upon  the  rights  of  the  property  owners 
in  such  highways  or  public  grounds. 

It  further  averred  that  the  construction  and  operation  of  said 
proposed  line  of  railway  in  Euclid  avenue  would  not  constitute  an 
additional  burden  upon  the  rights  of  said  abutting  property  own- 
ers. 

The  plaintiffs  demurred  to  the  second  amended  answer  of  the 
defendant,  which  was  overruled  by  the  court  of  appeals,  and  judg- 
ment entered  for  the  defendant.  This  proceeding  is  brought  to 
reverse  that  judgment. 

Messrs.  Hoyt,  Dustin,  Eelley,  McEeehan  &  Andrews;  Mr. 
Edward  C.  Turner,  attorney  general;  Mr.  George  H.  Harris;  Mr. 
Wilbur  D.  Wilkin  and  Mr.  Paul  J.  Bickel,  for  plaintiffs  in  error. 

Messrs.  Squire,  Sanders  &  Dempsey ;  Mr.  H.  J.  Crawford ;  Mr. 
John  N.  Stockwell,  director  of  law,  and  Mr.  Arthur  F.  Young,  as- 
sistant city  solicitor,  for  defendant  in  error. 

Johnson,  J.  The  judgments  of  the  courts  below  rest  upon  the 
proposition  that  by  virtue  of  Section  187  of  the  charter  of  the  city 
of  Cleveland,  which  is  set  forth  in  the  above  statement,  the  or- 
dinance granting  to  the  defendant  in  error  the  right  to  construct 
its  railway  on  the  street  in  question  is  valid,  notwithstanding  the 
fact  that  the  consents  of  a  majority  of  the  property  owners,  sus 
represented  by  the  foot  frontage,  had  not  been  obtained  as  required 
by  Sections  3777  and  9105,  General  Code,  which  were  enacted  prior 
to  the  adoption  of  Article  XVm  of  the  Constitution  in  September, 
1912. 

It  is  unnecessary  to  refer  at  length  to  the  cases  which  have 
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considered  the  provisions  of  that  article  of  the  constitution  known 
as  the  "Home-Rule  Amendment."    They  are  recent  and  familiar. 

In  The  State,  ex  rel.  Toledo,  vs.  Lynch,  Auditor,  88  Ohio  St., 
71,  it  was  held  that  the  provisions  of  Sections  3  and  7  of  Article 
XVril  of  the  Constitution,  which  confer  upon  municipalities  au- 
thority to  exercise  all  powers  of  local  self-government  and  to  adopt 
and  enforce  within  their  limits  such  local  poUce,  sanitary  and  other 
similar  regulations,  as  are  not  in  conflict  with  general  laws,  and  to 
frame  and  adopt  a  charter  for  their  government,  continue  in  force 
the  general  laws  for  the  government  of  cities  and  villages  until 
charged  in  one  of  three  modes : 

1.  By  the  enactment  of  general  laws  for  their  amendment. 

2.  By  additional  laws  to  be  ratified  by  the  electors  of  the 
municipality  to  be  affected  thereby. 

3.  By  the  adoption  of  a  charter  by  the  electors  of  a  munici- 
pality in  the  mode  pointed  out  in  the  article. 

The  judges  who  did  not  concur  in  the  opinion  of  Shauck,  J., 
who  spoke  for  the  court  in  that  case,  did  not  withhold  their  assent 
because  they  felt  that  the  majority  were  going  too  far,  but,  as 
shown  by  the  opinions  they  filed  in  the  case,  they  thought  that  the 
majority  did  not  go  far  enough,  in  that  the  judgment  was  that 
Section  3  of  Article  XVIII  was  not  self -executing  and.  that  the 
powers  granted  were  not  as  extensive  as  those  judges  believed  the 
section  conferred. 

Under  the  constitution,  previous  to  the  amendment  in  1912, 
municipal  corporations  in  their  public  capacity  possessed  such 
powers,  and  such  only,  as  were  expressly  granted  by  statute  and 
such  as  might  be  implied  as  essential  to  carry  into  effect  those 
which  were  expressly  granted.  Ravenna  vs.  Pennsylvania  Co.,  43 
Ohio  St.,  118. 

Cities  and  villages  were  created  by  acts  of  the  legislature, 
which  could  confer  upon  them,  or  withdraw  from  them,  powers  at 
will.  This  authority  was  exercised  under  Article  XVIII,  Section 
6,  which  provides  that  ''the  general  assembly  shall  provide  for  the 
organization  of  cities,  and  incorporated  villages,  by  general  laws, 
and  restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credit,  so  as  to  prevent  the 
abuse  of  such  power."  As  stated  by  the  supreme  court  of  the 
United  States  in  Mt.  Pleasant  vs.  Beckwith,  100  U.  S.,  514,  524: 
^'Counties,  cities,  and  towns  are  municipal  corporations  created  by 
the  authority  of  the  legislature,  and  they  derive  all  their  powers 


752  Dbpabtmbnt  Repobts 

from  the  source  of  their  creation,  except  where  the  Constitution 
of  the  state  otherwise  provides." 

The  manifest  purpose  of  the-  amendment  in  1912  was  to  alter 
this  situation  and  to  add  to  the  governmental  status  of  the  munic- 
ipalities. The  people  made  a  new  distribution  of  governmental 
power.  The  charter  of  a  city  which  has  been  adopted  in  conform- 
ity with  the  provisions  of  Article  XVIII,  and  which  does  not  dis- 
regard the  limitations  imposed  in  that  article  or  other  provisions 
of  the  constitution,  finds  its  validity  and  its  vitality  in  the  consti- 
tution  itself  and  not  in  the  enactments  of  the  general  assembij^. 
The  source  of  authority  and  the  measure  of  its  extent  is  the  consti- 
tution. The  powers  conferred  by  such  a  charter,  adopted  within 
the  limitations  stated,  are  not  affected  by  the  general  statutes  of 
the  state. 

As  stated  by  Shauck,  Judge,  in  The  State,  ex  rel.  Toledo,  vs. 
Lynch,  Auditor,  supra:  "It  follows  that  all  laws  in  force  when  the 
latter  [the  new  constitution]  took  effect,  and  which  were  not  in- 
consistent with  it,  would  have  remained'  in  force  without  an  ex- 
press provision  to  that  effect:  and  all  inconsistent  laws  fell  simply 
because  they  were  inconsistent,  in  other  words,  all  repugnant  laws 
were  repealed  by  implication." 

Section  7  confers  on  the  municipality  authority  to  adopt  a 
charter  "for  its  government"  and  "to  exercise  thereunder  all  pow- 
ers of  local  self-government."  As  to  the  phrase  "all  powers  of 
local  self-government"  it  is  said  in  the  Lynch  case,  supra:  "They 
are  such  powers  of  government  as,  in  view  of  their  nature  and  the 
field  of  their  operation,  are  local  and  municipal  in  character."  And 
in  Fitzgerald  et  al.  vs.  City  of  Cleveland,  88  Ohio  St.,  338,  344,  it 
is  said:  "It  is  sufficient  to  say  here  that  the  powers  referred  to 
are  clearly  such  as  involve  the  exercise  of  the  functions  of  govern- 
ment, and  they  are  local  in  the  sense  that  they  relate  to  the  munic- 
ipal affairs  of  the  particular  municipality.'' 

Any  provision  in  a  charter  attempting  to  confer  powers  upon 
a  municipal  government  in  excess  of  the  powers  permitted  to  be 
granted  by  the  constitution,  or  disregarding  in  any  way  the  limita- 
tions imposed  by  that  instrument,  would  be  invalid.  But  it  does 
not  follow  from  this  that  a  city  may  not  by  its  charter  confer  on 
its  government  powers  which  are  different  from  those  conferred  by 
general  laws  upon  the  municipal  governments  of  the  state  gen- 
erally. 

It  was  contemplated  by  the  framers  of  the  amendment  to  the 
constitution  that  the  provisions  in  a  charter,  adopted  by  a  city, 
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would  dijffer  from  the  general  laws  of  the  state,  within  the  limits 
defined  by  the  constitution.  The  object  of  the  amendment  was  to 
permit  such  differences  and  to  make  them  effective. 

It  must  not  be  overlooked  that  the  municipal  government,  as 
well  after  a  charter  has  been  adopted  as  before,  is  an  arm  or  agency 
— ^a  i)art — of  the  state.  Every  instrumentality  established  by  a 
city  or  village  under  a  home-rule  charter,  adopted  in  accordance 
with  the  constitution,  rests  upon  the  grant  of  the  state  itself,  which 
has  delegated  to  the  municipality  the  capacity  to  exercise  the 
power.  The  state  has  given  its  sanction  to  a  charter  or  plan  of 
local  self-government  when  thus  adopted.  There  is  no  impermm 
in  imperio,  except  in  the  sense  that  by  the  approval  of  the  state  the 
city  exercises  part  of  the  sovereign  power  under  the  limitations 
imposed,  and  may  thereby,  subject  to  such  limitations,  exercise  all 
powers  of  local  self-government.  This  involves  no  lack  of  the 
harmony  that  is  essential  and  no  loss  by  the  state  of  its  proper 
authority  over  the  city  and  its  people.  The  charter  becomes  the 
organic  law  of  the  municipality  so  far  as  such  local  powers  are 
concerned.  But  the  authority  of  the  state  is  supreme  over  the 
municipality  and  its  citizens  as  to  every  matter  and  every  relation- 
ship not  embraced  within  the  field  of  local  self-government. 

A  fine  illustration  of  the  successful  working  out  of  the  division 
and  distribution  of  sovereign  governmental  powers  is  furnished  by 
the  national  and  state  governments  in  the  American  system.  The 
Tenth  Amendment  to  the  Constitution  of  the  United  States  pro- 
vides that  "powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
states  respectively,  or  to  the  people." 

The  claim  of  the  plaintiffs  in  this  case  is  that  the  ownership 
and  control  of  the  streets  for  the  purpose  of  travel  is  vested  in  the 
legislature  as  the  representative  of  the  people  of  the  state.  The 
contention  substantially  is  that  the  control  of  the  streets  is  not  a 
matter  of  merely  local  concern,  but  is  of  state-wide  concern,  and, 
therefore,  not  included  within  the  power  of  local  self-government. 
Many  authorities  are  cited  in  Ohio  and  from  other  jurisdictions  in 
support  of  the  proposition  that  the  control  and  regulation  of  the 
use  of  streets  has  always  been  exercised  by  the  state  legislature, 
and  that  the  authority  of  municipalities  to  grant  easements  in  the 
streets  to  street  railway  companies  has  been  derived  from  the  leg- 
islature. This  must,  of  course,  be  conceded,  because,  as  above 
shown,  until  the  adoption  of  the  amendment  in  1912,  cities  and 
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villages  possessed  only  such  powers  as  were  granted  to  them  by  the 
general  assembly. 

It  is  well  settled  that  a  body  adopting  amendments,  such  as 
are  here  involved,  will  be  presumed  to  have  had  in  mind  the  legal 
status  of  and  the  course  of  legislation  and  existing  statutes  touch- 
ing the  subjects  dealt  with. 

A  consideration  of  the  course  of  legislation  in  Ohio  under  the 
old  constitution  seems  to  clearly  disclose  that  the  control  of  streets 
has  been  regarded  as  a  matter  chiefly  of  municipal  concern;  the 
control  to  be  exercised  under  such  regulations  as  the  legislature 
prescribed.    It  being,  as  shown,  the  source  of  municipal  authority. 

It  is  said  in  The  Hamilton,  Glendale  &  Cincinnati  Traction  Ck). 
vs.  Parish,  67  Ohio  St.,  181,  190:  "In  municipaUties  the  fee  of  the 
streets  is  in  the  city  or  village,  in  trust  however  for  street  pur- 
poses. Section  2601,  Revised  Statutes ;  S.  &  C.  1083 ;  Street  Rail- 
way vs.  Cumminsville,  14  Ohio  St.,  523 ;  City  of  Columbus  vs.  Ag- 
ler,  44  Ohio  St.,  485;  and  Cullen  vs.  Electric  Light  Co.,  66  Ohio 
St.,  166." 

Section  3629,  General  Code,  provides  that  municipalities  shall 
have  power  "to  lay  off,  establish,  plat,  grade,  open,  widen,  narrow, 
straighten,  extend,  improve,  keep  in  order  and  repair,  light,  clean 
and  sprinkle,  streets,  *  *  *  including  any  portion  of  any  turn- 
pike *  *  *  surrendered  to  or  condemned  by  the  corporation," 
and  Section  3714,  General  Code,  provides  that  the  council  shall 
have  the  care,  supervision  and  control  of  public  highways,  streets, 
etc.,  within  the  corporation,  and  shall  cause  them  to  be  kept  open, 
in  repair,  and  free  from  nuisance.  Under  the  General  Code,  Sec- 
tion 3725  et  Sep.,  streets  may  be  vacated  by  the  city  and  their  con- 
tinued use  as  streets  abandoned. 

Many  authorities  are  cited  in  briefs  of  counsel  for  defendants 
in  error  in  support  of  the  general  proposition  that  the  control  of 
streets  for  public  utility  purposes  is  a  matter  of  municial  con- 
cern. 

In  Sunset  Telephone  &  Telegraph  Co.  vs.  Pasadena,  161  CaL, 
265,  the  provisions  of  the  California  constitution,  concerning  the 
powers  of  local  self-government  in  cities,  which  are  very  similar  to 
those  in  Ohio,  were  involved.  The  charter  gave  to  the  city  the 
power  to  grant  franchises  for  the  laying  of  telephone  wires,  etc. 
The  term  for  which  any  franchise  could  be  granted  was  limited  to 
twenty  years,  and  the  full  control  of  the  use  of  the  streets  by  the 
utilities  was  vested  in  the  city.  On  the  other  hand,  the  charter 
of  the  telephone  company  from  the  state  gave  it  the  apparently 
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unrestricted  power  to  erect  poles,  etc.,  and  to  operate  ansrwhere 
within  the  state.  The  city  passed  an  ordinance  providing  that  it 
would  be  unlawful  for  a  telephone  or  telegraph  company  to  main- 
tain pioles  or  wires  without  securing  a  franchise  from  the  city. 
The  company  did  not  secure  a  franchise,  and  the  proceeding  was 
one  to  enjoin  the  removal  of  its  wires.  The  issue  in  the  case  was 
whether  the  charter  provisions,  above  mentioned,  and  the  ordi- 
nance passed  pursuant  thereto,  related  to  municipal  affairs  within 
the  constitutional  requirement.  In  sustaining  the  contention  of 
the  city  the  court  say,  at  page  281 :  "It  cannot  be  disputed  in  the 
light  of  the  decisions  that  the  state  may  surrender  to  any  munic- 
ipality full  control  of  its  streets  and  highways  in  regard  to  such 
matters,  and,  of  course,  an  appropriate  place  for  an  enactment  of 
this  character  on  the  part  of  the  state  is,  under  our  constitutional 
provisions,  the  freeholders'  charter  provided  for  by  Section  8, 
Article  XI." 

In  4  McQuillen  on  Municipal  Corporations,  Section  1620,  the 
same  view  is  taken  in  a  discussion  of  the  right  of  a  public  utility  to 
occupy  the  streets  of  a  municipality. 

In  St.  Louis  vs.  Western  Union  Tel.  Co.,  149  U.  S.,  467,  Justice 

Brewer  says: 

"Control  over  the  streets  resides  somewhere.  As  the  leg- 
islative power  of  a  state  is  vested  in  the  legislature,  generalise 
that  body  has  the  supreme  control,  and  it  delegates  to  munici- 
pal corporations  such  measure  thereof  as  it  deems  best.  The 
city  of  St.  Louis  occupies  a  unique  position.  It  does  not,  like 
most  cities,  derive  its  powers  by  grant  from  the  legislature, 
but  it  framed  its  own  charter  under  express  authority  from 
the  people  of  the  state,  given  in  the  constitution." 

Moreover,  with  reference  to  Ohio,  the  special  provisions  of 
Article  XVIII  itself  demonstrate  that  the  framers  of  that  amend- 
ment, and  the  people  in  adopting  it,  regarded  the  matter  under 
consideration  here  as  a  municipal  affair  of  the  particular  locality. 

Section  4  of  the  "Home  Rule  Amendment''  empowers  any  mu- 
nicipality to  acquire,  construct,  own,  lease  and  operate  within  its 
limits,  any  public  utility  the  product  or  service  of  which  is  to  be 
supplied  to  it,  and  to  contract  with  others  for  such  product  or 
service. 

Section  5  provides  that  any  municipality  proceeding  to  ac- 
quire, construct,  own,  lease  or  operate  a  public  utility,  or  to  con- 
tract with  any  person  or  company  therefor,  shall  act  by  ordinance, 
and  further  provides  for  the  submission  of  such  ordinance  to  the 
electors. 
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Section  6  ordains  that  any  municipality  owning  or  operating 
a  public  utility  for  the  purpose  of  supplying  service  or  the  product 
thereof  to  the  municipality  or  its  inhabitants,  may  also  sell  and 
deliver  to  others  any  transportation  service  of  such  utility  under 
certain  specilfic  limitations  named  in  the  section. 

Here  are  explicit  provisions  conferring  plenary  power  upon 
the  municipality  to  deal  with  the  subject-matter  involved  in  this 
proceeding. 

The  transportation  service  referred  to  comprehends  and  con- 
templates the  service  of  street  railroads.  Of  course  a  street  rail- 
road is  and  must  be  constructed  in  the  streets.  The  title  which 
the  constitutional  convention  gave  to  this  article — ^Municipal  Cor- 
porations— and  the  inclusion  of  the  provisions  above  set  out  carry 
the  necessary  implication  that  the  powers  therein  conferred  on  the 
municipal  governments  are  municipal  in  character  and  relate  to 
the  local  affairs  of  the  particular  municipality.  The  authority  to 
deal  with  the  subject  is  express.  It  is  well  settled  that  the  accept- 
ance of  an  ordinance  granting  permission  to  use  the  streets  for 
the  purposes  of  public  utilities  is  a  contract.  The  Cincinnati  & 
Springfield  Ry.  Co.  vs.  Village  of  Carthage,  36  Ohio  St.,  631,  634 ; 
City  of  Columbus  vs.  Street  Rd.  Co.,  45  Ohio  St.,  98 ;  City  of  Cleve- 
land vs.  Cleveland  City  Ry.  Co.,  194  U.  S.,  517-534. 

As  to  the  contention  of  the  plaintijffs  that  the  city  could  not 
be  vested  with  the  power  to  grant  franchises,  which  it  is  insisted 
resides  exclusively  in  the  state,  it  must  be  noted  that  the  scope  and 
meaning  of  the  term  franchises  must  be  determined  by  its  appli- 
cation. It  is  manifest  that  it  has  a  dual  meaning.  There  is  wide 
difference  between  a  franchise  which  is  incident  to  and  inheres  in 
the  right  of  the  corporation  to  exist  as  a  corporation  and  the  grant 
of  a  right  to  occupy  a  public  street  and  to  construct  therein  a  pub- 
lic utility.  The  creation  of  the  former  the  artificial  person,  must 
be  done  by  the  state  itself.  But  this  is  not  true  of  the  latter.  As 
stated  in  Sims  vs.  Street  Rd.  Co.,  37  Ohio  St.,  556,  the  power  to 
make  the  extension  is  conferred  by  statutes  under  which  the  com- 
pany is  incorporated  and  is  acting.  The  ordinance  granting  i)er- 
mission  to  extend  the  track  is  not  an  act  conferring  corporate 
powers  conferred  by  general  law.  Similar  views  are  approved  in 
The  State,  ex  rel.,  vs.  Topeka  Water  Co.,  61  Kans.,  547,  and  People, 
ex  rel.,  vs.  State  Board  of  Tax  Commrs.,  174  N.  Y.,  417. 

In  considering  the  statute  which  requires  the  filing  of  consents 
of  property  owners  prior  to  the  granting  of  the  permission  to  erect 
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a  railroad  in  the  street,  it  must  be  noted  that  there  is  no  property 
Tight  involved. 

In  The  Hamilton,  Glendale  &  Cincinnati  Traction  Co.  vs.  Par- 
ish, 67  Ohio  St.,  181,  it  is  held  that  "The  consents  of  owners  of  lots 
abutting  on  a  street,  to  the  construction  and  operation  of  a  street 
railroad  on  such  street,  are  not  property  rights  that  can  be  ap- 
propriated under  the  power  of  eminent  domain." 

Such  consents  are  not  property  rights,  but  rights  in  their  na- 
ture personal  to  each  owner  of  an  abutting  lot. 

Such  personal  rights  wer^  bestowed  by  the  general  assembly 
on  owners  of  abutting  lots  as  a  check  upon  the  power  of  the  mu- 
nicipality. The  right  referred  to  not  being  a  property  right  (the 
taking  of  which  would  violate  the  guaranties  of  the  constitution, 
unless  done  by  due  process  of  law  and  after  full  compensation), 
it  follows  that  the  statute  conferring  it,  being  a  matter  of  local 
concern,  when  inconsistent  with  the  provisions  of  the  charter 
passed  under  favor  of  the  constitution,  would  fall  simply  because 
it  was  inconsistent,  as  stated  in  the  Lynch  case. 

It  is  well  settled  that  the  use  of  a  highway  for  the  purpose  of 
a  street  railway  is  not  an  additional  burden  on  the  rights  of  abut- 
ting property  owners  nor  an  interference  in  any  manner  with  the 
primary  use  of  the  street.  The  Hamilton,  Glendale  &  Cincinnati 
Trac.  Co.  vs.  Parish,  67  Ohio  St.,  181,  190;  The  Cincinnati  &  Spring 
Grove  Ave.  St.  Ry.  vs.  Village  of  Cumminsville,  14  Ohio  St.,  523 ; 
Railway  Co.  vs.  Telegraph  Assn.,  48  Ohio  St.,  390,  427. 

In  The  Cincinnati  &  Spring  Grove  Ave.  St.  Ry.  Co.  vs.  Village 
of  Cumminsville,  supra,  it  is  said:  "The  use  of  such  a  highway 
for  the  purposes  of  a  street  railroad,  involves  the  application  of 
new  appliances  and  modes  of  travel,  rather  than  of  any  new  prin- 
ciple." 

The  plaintijff  must  necessarily  concede  that  the  location  of  the 
street  railroad  on  the  avenue  in  question  in  this  case  would  not 
be  an  additional  burden  upon  the  rights  of  abutting  property  own- 
ers, and  the  concession  must  be  made  in  all  cases  where  Sections 
3777  and  9105,  General  Code,  apply,  because  if  the  railway  should 
constitute  an  additional  burden  on  the  rights  of  abutting  property 
owners,  or  an  interference  in  any  way  with  their  property  rights, 
it  would  be  hard  to  conceive  how  the  constitutionality  of  the  sec- 
tions named  could  be  sustained.  It  would  amount  to  the  taking  of 
such  property  rights  of  those  who  refused  to  given  consent,  with- 
out due  process  of  law  and  without  compensation.    The  majority 
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of  the  abutting  property  owners  on  the  street  would  by  their  act 
of  consent  destroy  their  neighbors^  rights. 

The  contention  of  the  defendant  in  error  that  Sections  3777 
and  9105,  General  Code,  known  as  the  consents  statutes,  are  un- 
constitutional, was  considered  in  the  case  of  Carpenter  et  al.  vs. 
The  City  of  Cincinnati,  decided  at  this  term,  ante,  in  which  the 
constitutionality  of  those  sections  was  upheld. 

For  the  reasons  given  we  have  above  the  judgment  will  be  af- 
firmed. 

Judgment  altirmed. 

Nichols,  C.  J.,  Donahue,  Wanamaker  and  Matthias,  JJ.,  concur. 
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NEW  INCORPORATIONS 


The  Springfield  Exhibition  Com- 
pany, Springfield,  $10,000.  Gus  Sun, 
Wm.  H.  Mahoney,  Max  L.  Kleeman,  J. 
Elmer  Redelle,  Chas.  L.  Bauer. 

The  Ohio  Sterilizing  Machine  Com- 
pany, Columbus,  $10,000.  P.  L.  Mar- 
shall, Edwin  M.  Poeey.  Charles  R. 
Siiapp,  Abner  S.  Riddle,  T,  B.  McKee. 

The  Wheeling  Valley  Coal  Mining 
Company,  Provident,  $20,000.  Frank 
Costanzo,  Louis  Costanzo,  Oliver  Mo- 
nico,  Antonio  Costanzo,  Julia  Monico. 

The  Springfield  Fashion  Company, 
Springfield,  $5000.  Meyer  Siebler, 
Moses  N.  Sanders,  Thos.  D.  Rodge, 
Karl  V.  Elser,  Myer  Siebler  and  Sarah 
Meehan. 

The  Reliable  Heater  &  Manufactur- 
ing Company,  Cleveland,  $25,000.     G. 

A.  Bartholomew,  Thomas   Pry,  J.  R. 
Whitacre,  R.  B.  Hartwig. 

The  Domestic  Engineering  Com- 
pany, Dayton,  $800,000.  B.  A.  Deeds, 
R.  H.  Grant,  R.  D.  Funkhouser,  F.  B. 
McNabb,  B.  F.  McCann. 

The  Glass  Products  Company, 
Cleveland,  $20,000.  R.  P.  Snyder,  M. 
E.  Meisel,  W.  I.  Lewis,  J.  Saplasky, 
P.  C.  Raymond. 

The  Private  Feature  Film  Com- 
pany, Cleveland,  $5000.  Ernst 
Schwartz,  G.  K.  Allgeier,  P.  G.  Stocky, 

B.  P.  Spath  and  Paul  Applr. 

The  Resor  Manufacturing  Company^ 
Cincinnati,  $10,000.  Chas.  S.  Resor, 
Telford  Groesback,  W.  S.  Groesback, 
6.  B.  Groesback,  Kate  Resor;  manu- 
facturing gas  ranges,  etc. 

The  Miami  Salvage  Company,  Day- 
ton, $10,000.  Guy  C.  Pexton,  S.  H. 
Miller,  Robert  E.  Stewart,  I.  I.  Hauer, 
P.  W.  Zimmer. 

The  Stuver  Brothers  Company,  Ken- 
more,  $10,000;  building  supplies.  J.  C. 
Stuver,  Mary  A.  Stuver,  Maud  Stuver, 
Clarence  Bergdorf. 

The  Guilford  Westfleld  Fair  Co.,  Se- 
ville. $500.  G.  O.  Morton,  Don  L.  Craw- 
ford, T.  E.  Taylor,  A.  A.  Garver,  Frank 
L.  Knapp,  E  R.  Alexander,  A.  S.  Fos- 
ter,  Geo.  M.  Taylor,  C.  J.  Kemery. 

The  United  Exchange  Company, 
Newark,  $10,000;  insurance.    Ralph  B. 


Priest,  Harry  L.  Roxroth,  C.  John  Ber- 
vorth,  S.  C.  Priest,  Nellie  G.  Rexroth. 

The  C.  Masek  Glue  Company,  Cleve- 
land, $75,000.  Charles  Masek,  Barbara 
Masek,  Charles  Masek,  Jr.,  Albert  H. 
Gyssler,  Anna  Gyssler. 

The  EX  C.  Burkett  Profit  Sharing 
Company,  East  Liverpool,  $10,000, 
pianos.  W.  E.  Maxwell,  Elizabeth 
Cochran,  E.  C.  Burkham,  Cleopatra  A. 
Burkham. 

The  Dye  &  Allen  Land  &  Improve- 
ment Company,  Akron,  $25,000.  A.  C. 
Rohrbacker,  Oliver  H.  Joy,  I.  F.  Allen, 
J.  M.  Aldorfer. 

The  Forest  City  Park  Company, 
Cleveland,  $10,000.  W.  H.  Dornback, 
Harvey  O.  Yoder,  Carl  H.  Yoder,  Carl 
M.  Yoder,  C.  E.  Sweet,  L.  L.  Lofquist. 

The  Hinkem-Binkem  Company, 
Cleveland,  $10,000;  novelties,  etc.  A. 
H.  Siple,  L.  A.  Baker,  C.  J.  Baker,  B. 
A.  Siple,  T.  A.  Baker 

The  Besaw  Quality  Tire  Company, 
Cleveland,  $15,000.  Charles  J.  Herr.  M. 
J.  Herr,  A.  P.  Herr,  Will  O.  Bayer, 
Wm.  Gardner,  Jr. 

The  Highway  Transit  Company, 
Canton,  $25,000.  S.  W.  Cashner,  Mur- 
ray I.  Rank,  Frank  Wade,  Curtis  N. 
Wade,  John  Martig. 

The  Dennlson  Squace  Amusement 
Company,  Cleveland,  $15,000.  Dave  L. 
Schumann,  Kathryn  Schumann,  Mar- 
garet Keller,  Mary  J.  Grossman,  I.  N. 
Losser. 

The  Rocbcnd  Company,  Wren,  $50,- 
000;  manufacture  of  stucco.  Daniel 
Myers,  John  Pomeroy,  R.  D.  Pomeroy, 
A.  P.  Brown,  E.  L.  McClure. 

The  Ransom  &  Randolph  Company, 
Toledo,  $400,000;  manufacturing  den- 
tal goods.  F.  G.  Crandell,  M.  H.  Mc- 
FelUn,  C.  C.  Whitmoro,  Paul  Munn, 
John  Riebel. 

The  Sylvan  Oil  &  Gas  Company, 
Woodsfield,  $20,000.  A.  S.  Davis,  Thom- 
as S.  Anderson,  William  B.  Anderson, 
Harry  E.  Stewart,  William  T.  Ruff. 

The  American  Automatic  Machine 
Company,  Canton,  $50,000.  J.  R.  Binns, 
E.  D.  Myers,  H.  F.  Nusley,  A.  M. 
Hurst,  Ed  L.  Smith. 
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The  Baltimore  Lumber  Company, 
Verona,  $5000.  Peter  Kuntz,  Jr.,  Mar- 
tin Kuntz,  J.  A.  Payne,  Chas.  J.  Herr, 
G.  F.  Hill. 

The  New  Paris  Lumber  Company^ 
New  Paris,  $3000.  Peter  Kuntz,  Jr., 
Martin  Kuntz,  J.  A.  Payne,  Chas.  J. 
Herr,  G.  F.  Hill. 

The  O.  B.  Security  Company,  Sid- 
ney, $85J)00.  H.  E.  Bennett.  B.  T.  Bull, 
John  Oldham,  H.  N.  Dickensheets,  W. 
T.  Johnston,  Milton  Bennett. 

The  Wilbur  T.  Mills  Company,  Co- 
lumbus, $50,000;  construction.  Wil- 
bur T.  Mills,  M.  L.  Millspaugh,  E. 
Rossbach,  R.  P.  Keelor,  A.  MacArthur. 

The  Queen  City  Piano  &  Organ 
Company,  Cincinnati,  $50,000.  E.  M. 
Abbott,  H.  P.  Schafer,  W.  H.  Valen- 
tine, O.  B.  Crouse,  Helen  A.  Abbott, 
Nich   Mehas. 

The  Universal  Tailoring  Company, 
Youngstown,  $5000.  I.  Levy,  Aaron 
T-<evy,  Gabriel  Levy,  Albert  Harris, 
Leonard  Levy, 

The  Samuel  G.  Blatner  Company, 
Lima.  $50,000.  Samuel  G.  Blatner, 
Harry  Ven  Pelt,  Nathan  Stokvis,  Wil- 
lis Chamber  lin,  Lester  Gulp;  dry 
goods. 

The  Laymon  Building  Company, 
Dayton,  $40,000.  J.  L.  Laymon,  F.  C. 
Gray,  H.  E.  Rantzog,  A.  J.  Laymon, 

C.  B.  Laymon. 

The  Parker  Electric  Company, 
Cleveland.  $10,000.  Isador  Grossman, 
Claude  W.  Shimmon,  Harry  C.  Gahn, 
N.  M.  Thorp,  B.  I.  Roof. 

The  Weber-LInd  Company,  Cleve- 
land, $10,000.  William  Lind,  Nerval 
H.  Cox,  L.  E.  Wyman,  A.  W.  Donner, 

D.  O.  Funk. 

The  Court  Sauare  Liquor  Company, 
Steubenville,  $5000.  Walter  Bower, 
Charlie  Bray,  Mary  A.  Bower,  E.  F. 
Kinney. 

The  United  Mortgage  Company, 
Cleveland,  $50,000.  Bernard  Benson, 
Max  Levin,  A.  E.  Persky*  Sam  Wilkof- 
sky,  Harvey  Drucker. 

The  Buckeye  Tailoring  Company, 
Cincinnati,  $10,000.  Sam  W.  Rubel, 
Sol  Rosenbaum,  Louis  Garfinkel,  Gab- 
riel H.  Wolff,  Jos.  J.  Benjamin. 

The  Paisley  Steamship  Company, 
Mentor,   $100,000.     James   S.   Paisley, 

A.  E.  R.  Schneider,  Frederick  L. 
Leckie,  Jas.  A.  Schlitz,  Frank  S.  Mas- 
ten. 

The  Criqui  Furniture  Company, 
Mansfield,   $20,000.     H.   A.   Criqui,  L. 

B.  Criqui,  C.  L.  Bemhard,  Adam  A* 
Bemhard,  M.  Bemhard. 


The  Hanover  Brick  Company,  Han- 
over, $50,000.  Wesley  Montgomery,  J. 
M.  Adams,  P.  S.  Phillips,  Wm.  H. 
Smith,  W.  W  Gard. 

The  Greneral  Transit  Company,  Men- 
tor, $150,000.  C.  W.  Bryson,  Wm.  Wie- 
ner White,  A.  D.  Dennison,  George 
Steinen,  B.  Machol. 

The  Columbus  Tile  and  Fireplace 
Company,  Columbus,  $15,000.  H.  Li. 
Harbison,  L.  D.  Gaddis,  N.  Bales,  Hil- 
da Shetlet,  R.  E.  Westfall. 

The  Cummins  Company,  Bellaire, 
Real  Etetate,  $8,000.  S.  O.  Cummins, 
Lillie  A.  Cummins,  Hester  C.  Neel, 
Jno.  W.  Neel,  James  Cummins. 

Increases. 

The  Matthew  Addy  Company,  Cin- 
cinnati;  $100,000  to  $150,000. 

The  I.inde  Air  Products:  Company, 
Cleveland;  $5,750,000  to  $8,750,000. 

The  Velie  Motor  Car  Company, 
Cleveland;    $10,000  to  $50,000. 

The  Joseph  Joseph  &  Brothers  Cin- 
cinnati; $900,000  to  $2,000,000. 

The  Read-Benzol  Company,  Akron; 
$25,000  to  $50,000. 

The  Union  Glove  Compsny,  Ports- 
mouth; $10,000  to  $15,000. 

The  Neal  Building  Company,  Day- 
ton;  $15,000  to  $30,000. 

The  Kenton  Hardware  Company, 
Kenton;  $50,000  to  $100,000. 

The  Canton  Feed  &  Milling  Com- 
pany, Canton;  $225,00  to  $500,000. 

The  Laboratory  Supply  Company, 
Columbus;  $5000  to  $25,000. 

The  Clifton  Heights  Loan  ft  Build- 
ing Company,  Cincinnati;  $500,000  to 
$1,000,000. 

The  E.  A.  Kins^y  Company,  Cincin- 
nati; $200,000  to  $aoo,ooo. 

The  Marion  Lumber  Company,  Ma- 
rlon; $100,000  to  $140,000. 

The  Geo.  L.  Curtice  Printing  Com- 
pany, Akron,  $10,000  to  $20,000. 

The  Winfield  Manufacturing  Com- 
pany»  Warren,  $100,000  to  $115,000. 

The  Bimel  Buggy  Company,  Sidnev, 
$85,000  to  $500,000. 

The  Diamond  Laundry  Company, 
Columbus,  $10,000  to  $10,000. 

The  Cornwall  Stinson  Company, 
Cleveland,  $2,000  to  $10,000. 

Decreases. 

The  Yesbers  Manufacturing  Com- 
pany, Toledo;  $100,000  to  $50,0000. 

The  Owens  Bottle  Machine  Com- 
pany, Toledo:  $15,000,000  to  $7,500,000. 

The  Ohio  Farmers  Loan  and  Realty 
Company,   Celina,   $100,000   to   ^,260. 

The  Spencer-Furrow  Company, 
Piqua,  $60,000  to  $80,000. 
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No.  754 — ^In  the  Matter  of  the  Joint  Application  of  The  Scioto 
Valley  Traction  Company  and  L.  C.  Peterman,  Doing  Business 
as  the  Groveport  Develc^ment  Company,  for  Authority  to  Pur- 
chase and  Sen  the  Physical  Property,  Franchise  and  Other  As- 
sets of  the  Said  Groveport  Development  Company.  Prayer 
Granted. 

(Dated  February  21,  1916.) 

The  Scioto  Valley  Traction  Company,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Ohio,  and  L.  C.  Peterman, 
owning  and  operating  an  electrical  distributing  system  in  and 
about  the  village  of  Groveport,  Ohio,  in  the  name  of  the  Groveport 
Development  Company,  having,  on  the  eighth  day  of  February, 
1916,  filed  their  joint  application  asking  for  the  commission's  con- 
sent to  and  approval  of  the  sale  and  transfer,  by  the  said  L.  C. 
Peterman,  of  the  property,  franchise  and  other  assets  of  the  said 
Groveport  Development  Company,  and  the  purchase  and  acquisi- 
tion thereof  by  said  The  Scioto  Valley  Traction  Company,  and  the 
commission  having,  upon  the  filing  of  said  application,  deemed  the 
assignment  of  said  matter  for  hearing  to  be  unnecessary,  the  same 
came  on  this  day  for  final  consideration  and  it  appearing  that  the 
service  furnished  the  public  will  be  improved  thereby  and  the 
public  will  be  furnished  adequate  service  for  a  reasonable  and  just 
charge  or  rate  therefor,  the  commission  is  satisfied  that  its  consent 
and  authority  for  the  sale  and  purchase  of  said  property  should 
be  granted.    It  is,  therefore, 

Ordered,  That  the  said  L.  C.  Peterman  be,  and  he  hereby  is 
authorized  to  sell  tod  convey  to  said  The  Scioto  VaUey  Traction 
Company,  the  property,  franchise  and  other  assets  of  the  Grove- 
port Development  Company,  consisting  of  a  two-wire,  220  volt 
direct  current  electrical  distributing  system  in  and  about  the  vil- 
lage of  Groveport,  Ohio ;  and  said  The  Scioto  Valley  Traction  Com- 
pany hereby  is  authorized  to  purchase  and  acquire  said  property. 
It  is  further 

Ordered,  That  all  expense  due  to  displacement  of  electrical 
apparatus  in  the  territory  served  by  said  property,  due  to  change 
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in  character  of  electrical  energy  furnished,  be  assumed  by  said  The 
Scioto  Valley  Traction  Company.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to,  or  approval  by  this  commission  of  any  increase  in 
rates  or  diminution  of  service  in  the  territory  now  served  by  said 
property.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  Said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  ay 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  companies,  nor  as  a  finding  by  the  commission  that  said 
rates  are  reasonable  and  not  excessive  and  not  discriminatory,  or 
that  the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 
It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  in  the  territory  now  served  by  said  prop^ 
erty,  and  that  the  authority  herein  granted  may  be  exercised  from 
and  after  said  filing  of  such  schedules. 

St 

No.  400 — In  the  Matter  of  the  AppUcation  of  The  Lorain  County 
Electric  Company  for  Permission  to  Issue  Certain  Shares  of  Its 
Capital  Stock  and  a  Portion  of  Its  Bonded  Indebtedness  in  Pay- 
ment for  Properties,  Franchises,  Leases  and  Contracts  Neces- 
sary to  Its  Business.    Order  Modified. 


(Dated  February  19,  1916.) 

This  day  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Lorain  County  Electrical  Company  for  such  modi- 
fication of  the  order  made  herein  on  the  twenty-second  day  of  Sep- 
tember, 1915,  as  will  authorize  the  issue,  in  lieu  of  the  first  mort- 
gage forty  (40)  year  bonds  of  the  principal  sum  therein  set  out, 
bonds  to  mature  at  such  time  as  applicant's  board  of  directors  may 
determine,  not  to  exceed  forty  (40)  years  from  the  date  thereof, 
and  the  commission,  being  fully  advised  in  the  premises,  finds  that 
said  order  should  be  so  modified  as  to  permit  of  the  issue  of  bonds 
to  mature  in  twenty-fiVe  (25)  years  from  the  date  thereof  instead 
of  said  bonds  hereinbefore  authorized  to  be  issued  and  disposed  of. 
It  is,  therefore, 

Ordered,  That  the  order  made  and  entered  herein  on  Septem- 
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ber  twenty-second,  1915,  be,  and  it  hereby  is  modified  and  amended 
so  as  to  consent  to  and  authorize  the  issue  of  bonds  to  mature  in 
twenty-five  (25)  years  from  the  date  thereof  in  lieu  of  bonds  to 
mature  in  forty  (40)  years  from  the  date  thereof.  ' 

No.  738 — In  the  Matter  of  the  Proposed  Sale  and  Transfer  by 
Palmer  Morris»  to  Robert  S.  Ashe,  of  the  Property  in  Part  of 
Said  Palmer  Morris  Used  and  Useful  in  the  Distribution  of 
Electric  Current  in  and  about  the  Village  of  Camden,  Preble 
County,  Ohio.    Prayer  Granted. 


(Dated  February  4,  1916.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  joint  application,  filed  January 
twenty-fifth,  1916,  of  Palmer  Morris,  of  Camden,  Preble  county, 
Ohio,  and  Robert  S.  Ashe,  of  Richmond,  Wayne  county,  Indiana, 
asking  for  the  consent  to  and  approval  by  this  commission  of  the 
sale  and  conveyance  to,  and  the  purchase  and  acquisition  by  said 
Robert  S.  Ashe,  of  all  the  poles  and  wires  and  fixtures,  outside 
of  the  generating  plant  and  power  house  and  real  estate  of  the 
said  Palmer  Morris  used  and  useful  for  the  distribution  of  elec- 
trical energy  for  its  various  uses  in  and  about  the  said  village  of 
Camden,  and  excepting,  also,  the  meters  used  as  a  part  of  such 
electric  system;  and  it  appearing  that  the  service  furnished  the 
public  will  be  improved  thereby  and  that  the  public  will  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate  or  charge 
therefor,  the  commission  is  satisfied  that  its  consent  and  authority 
for  the  sale,  purchase  and  conveyance  of  said  property  should  be 
granted.    It  is,  therefore. 

Ordered,  That  the  said  Palmer  Morris  be,  and  he  hereby  is 
authorized  to  sell  and  convey  to  the  said  Robert  S.  Ashe,  all  of 
the  poles,  wires  and  fixtures,  outside  of  the  generating  plant,  power 
house  and  real  estate,  and  excepting  the  meters  used  as  a  part  of 
such  electric  system,  constituting  the  plant  used  for  the  distribu- 
tion and  sale  of  electrical  energy  for  its  various  uses  in  and  about 
the  village  of  Camden,  Preble  county,  Ohio ;  and  the  said  Robert  S. 
Ashe  hereby  is  authorized  to  purchase  and  acquire  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval,  by  the  Public  Utilities  Commission  of  Ohio, 
of  any  increase  in  rates  or  diminution  of  service  in  the  territory 
now  served  by  said  property.    It  is  further 
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Ordere2>,  That  nothing  herem  shaU  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herdn  authorized 
to  be  sold  and  purchased,  as  an  acquiescence  in  the  values  placed 
upon^said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reas<Miable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient.  It  is 
further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  services  in  the  territory  now  served  by  said  prop- 
erty, and  that  the  authority  herein  granted  may  be  exercised  from 
and  after  the  filing  of  such  schedules. 

Na.  748 — In  the  Matter  of  the  Joint  AppUcation  of  The  Central 
District  Tel^hone  Company  and  The  Harrison  and  Jefferson 
Tdephcme  Company  for  the  Approval  of  a  Tariff  Agreement 
Dated  15  October,  1915,  Covering  the  Connection  of  TM  lines 
of  the  Former  With  Certain  Central  Offices  of  the  Latter.  Prayer 
Granted. 


(Dated  February  8,  1916.) 

The  Central  District  Telephone  Company  and  The  Harrison  and 
Jefferson  Telephone  Company,  corporations  organized  under  the 
laws  of  the  state  of  Pennsylvania  and  Ohio,  respectively,  having, 
on  the  fourth  day  of  February,  1916,  filed  their  joint  application 
asking  the  commission's  consent  to  and  approval  of  the  making,  by 
applicants,  of  a  certain  form  of  traffic  agreement,  as  of  date  Octo- 
ber fifteenth,  1915,  providing  for  the  retention  of  the  physical 
connection  between  the  plants  and  system  of,  and  the  continued 
interchange  of  services  by  applicants,  and  the  commission  having, 
upon  the  filing  of  said  application  deemed  the  assignment  thereof 
for  hearing  to  be  unnecessary,  the  same  came  on  this  day  for  con- 
sideration and  it  appearing  that  the  service  furnished  the  public 
will  be  improved  thereby  and  that  the  public  will  thereby  be  fur- 
nished adequate  service  for  a  reasonable  and  just  rate,  rental,  toll 
or  charge  therefor,  the  commission  is  satisfied  that  its  consent  and 
authority  for  the  retention  of  the  physical  connection  between  the 
systems  of,  and  the  continued  interchange  of  service  by  applicants 
should  be  granted.    It  is,  therefore, 
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Obdebed,  That  said  The  Central  District  Telephone  Company 
and  said  The  Harrison  and  Jefferson  Telephone  Company  be»  and 
they  hereby  are  authorized  to  retain  the  physical  connection  be- 
tween their  respective  plants  ^nd  systems  and  to  continue  to  inter- 
change service  as  provided  by  law.    It  is  further 

Obdered,  That  nothing  herein  shaU  be  construed  to  be  the 
consent  to  or  approval  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service  by  said  companies. 

No.  705— In  the  Matter  of  the  Joint  Applicatioii  of  The  Coshoc- 
ton Light  and  Heating  Company  for  Permissicm  to  Sell  and  The 
Ohio  Service  Company  for  Permission  to  Purchase  the  Electric 
Light  and  Hot  Water  Heating  System  at  Coshocton,  Ohio. 
Prayer  Granted. 


(Dated  February  1,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application,  filed  December 
fifteenth,  1915,  of  The  Coshocton  Light  and  'Heating  Company  and 
The  Ohio  Service  Company,  corporations  organized  under  the  laws 
of  the  state  of  Ohio,  asking  for  the  commission's  consent  to  and 
approval  of  the  sale,  by  said  The  Coshocton  Light  and  Heating 
Company,  of  all  its  property  and  assets  to,  and  the  purchase  and 
acquisition  thereof  by  said  The  Ohio  Service  Company,  and  it  ap- 
pearing that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate  or  charge  therefor,  the  commission  is 
satisfied  that  its  consent  and  authority  should  be  granted  for  such 
sale,  purchase  and  conveyance  of  said  property.    It  is,  therefore, 

Obdebed,  That  said  The  Coshocton  Light  arid  Heating  Com- 
pany be,  and  it  hereby  is  authorized  to  sell  and  convey  to  The  Ohio 
Service  Company,  all  of  its  property,  real,  personal  and  mixed  and 
including  all  contracts,  rights  and  franchises  used  in  connection 
with  its  electric  light,  power  and  heating  system  in  the  city  of 
Coshocton,  Ohio,  said  property  being  fully  described  and  enumer- 
ated in  a  detailed  inventory  attached  to  the  application  herein  and 
marked  Exhibit  ''A,^'  said  Exhibit  ''A"  being  hereby  made  a  part 
of  this  order  by  reference;  and  said  The  Ohio  Service  Company 
hereby  is  authorized  to  purchase  and  acquire  said  property.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
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consent  or  approval  by  the  Public  Utilities  Commission  of  Ohio, 
of  any  increase  in  rates  or  duninution  of  service  in  the  territory 
now  occupied  by  said  property.    It  is  further 

Ordebed,  That  nothing  herein  shaU  be  considered  as  a  findin^r 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  idaced 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or  suf- 
ficient.   It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  in  the  territory  now  served  by  said  prop- 
erty, and  that  the  authority  herein  granted  may  be  exercised  from 
and  after  the  date  of  such  filing  of  said  schedules. 

No.  732— In  the  Matter  of  the  Application  of  The  New  York  Cen- 
tral Railroad  Company  in  Regard  to  ^^ew  York  Central  Railroad 
Equipment  Trust  of  1916." 


(Dated  February  14,  1916.) 

Upon  application  of  the  applicant,  this  proceeding  hereby  is 
dismissed  without  prejudice. 


In  the  proceeding,  dismissed  by  the  foregoing  entry,  The  New 

York  Central  Railroad  Company  asked  authority    to    create  an 

"Equipment  Trust  for  1916,"  and  to  sell,  thereunder,  at  ninety-six, 

$11,730,000  41/^  notes,  the  proceeds  to  be  used  to  pay  ninety  per 

cent,  of  the  purchase  price  for  equipment  of  the  approximate  cost 

of  $13,049,435.00. 

Si 

CALENDAR. 

March  6 — . 

1:30  P.  M. — East  Liverpool  Traction  and  Light  CJompany  vs.  Pennsylvania 
Company. 
March  7 —  <^.^ 

9: OP. A.  M. — T.  R.  Plank  vs.  Star  Telephone  Company. 

1 :  30  P.  M. — ^W.  Esselburn  vs.  Star  Telephone  Company. 
March  10 — 

9:00  A.  M. — ^Wheeling  ap4  Lf^ke  Erie  R.  R.  Company  et  al  vs.  L.  E.  &  P. 
Ry  Company 


ATTORNEY  GENERAL 


County  Commissioners  do  Not  Have  Authority  Under  the  Cass 
Hifirhway  Law,  to  Let  Contracts  on  a  Unit  I^e  Basis,  a  Total 
Price,  Definitely  Ascertained,  is  Necessary.  The  Language  of 
Section  127  of  Said  Act  Relating  to  the  Original  Contract  Unit 
Price,  is  to  Auth(H-ize  Commissioners  to  Require  Bidders  to  State 
the  Unit  Price  Used  in  Arriving  at  the  Total  Sum,  Such  Unit 
Price  to  be  of  no  Effect  Unless  Extra  Work  Becomes  Necessary. 


No.  1071— (Opinion  Dated  December  3>  1915) 

Hon,  John  V.  Campbell,  l^osecuting  Attorney,  Cincinnati,  Ohio. 

Dear  Sir:  Under  date  of  November  20,  1915,  I  have  a  com- 
munication from  Mr.  Charles  A.  Groom,  of  your  ocflie,  which  com- 
munication reads  as  follows : 

''Enclosed  please  find  form  of  contract  combining  sur- 
veroy's  estimate,  proposal,  bid,  bond  and  specifications  for 
road  improvements  prepared  with  specis^l  reference  to  the  Cass 
Highway  Law  upon  the  unit  price  basis  but  so  arranged  that, 
with  the  insertion  of  a  page  or  one  or  two  words  in  blanks  left, 
same  may  be  used  for  contract  on  a  total  price  basis. 

"In  contracts  for  road  construction  by  the  County  Com- 
missioners, Section  91,  requires  the  surveyor  to  transmit  esti- 
mate of  cost  with  survey,  plats,  profiles^  cross-sections,  esti- 
mates and  specifications;  Section  124  provides  that  the  com- 
missioners may  let  the  work  as  a  whole  or  in  convenient  sec- 
tions and  shall  award  the  contract  to  the  lowest  and  best  bid- 
der; Section  126  provides  for  a  bond  equal  to  the  contract 
price  and  Section  127,  relating  to  extras,  is  apparently  upon  the 
theory  of  a  definite  total  contract  price  since  same  refers  to 
original  contract  price  less  than  ten  thousand  dollars  and  orig- 
inal contract  price  of  ten  thousand  dollars  or  more. 

"In  view  of  the  fact  that  there  should  be  uniform  proced- 
ure throughout  tlie  State  under  the  Cass  Law,  I  request  your 
opinion  as  to  whether  it  is  possible  to  aWard  contracts  on  the 
unit  price  basis,  or  whether  it  is  requisite  to  award  contracts 
for  a  definite  price,  requiring  the  bidder  to  state  merely  unit 
prices  for  the  purpose  of  complying  with  section  127  in  case 
extras  become  necessary. 

"It  appears  to  me  that  a  total  price,  definitely  ascertained, 
is  reuSsite  under  the  law  fl>r  the  reason  that  definite- plans,- 
specifications^  cross-^eetions  and  profiles  are  required  and  ^ 
toJbal  contact  price  for  all  work  Js  indicated  by  Sections  JL36. 
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and  127 ;  this,  however,  will  undoubtedly  make  the  work  more 
expensive  for  the  county  and  in  resurfacing  contracts  will  be 
almost  impossible  of  execution  because  of  the  variation  in  wear 
requiring  larger  or  smaller  quantities  at  various  points  along 
the  road  to  be  repaired.  On  the  other  hand  the  unit  price  basis 
presents  numerous  difficulties  in  the  application  of  the  law; 

•  the  unit  price  iHd  and  payment  thereunder  for  quantities  and 
work  on  the  actual  basis  furnished  would  not  disclose  the  total 
price  until  the  completion  of  the  work  and  therefore  the  amount 
of  the  bond  could  only  be  upon  the  basis  of  ah  estimated  figure 

*  and  the  same  would  apply  to  operations  under  the  section  re- 
garding extras  and  since  a  bidder,  having  surveys,  profiles,  etc., 
could  make  an  unbalanced  bid  and  thereby  load  his  items  at  the 
points  where  the  greatest  amount  of  work  and  materials  were 
necessary,  he  could  thereby  mulct  the  county  and  receive  a  high 
price  on  the  loaded  item  necessary  in  the  work  and  only  have 
a  small  deduction  for  the  items  running  substantially  under 
the  estimate  of  quantities.  On  unit  bids,  contractors  custom- 
arily cover  their  method  of  calculation  by  unbalanced  bidding, 
and  since  the  calculation  is  based  upon  the  total  units,  there 
is  no  method  of  preventing  this  practice. 

^'With  your  opinion  on  the  question  as  to  whether  the 
unit  price  basis  may  be  used  or  whether  a  definite  total  price  is 
requisite,  will  you  kindly  indicate  desired  changes  in  wording 
of  estimate,  proposal  and  contract  form,  as  it  seems  to  me 
that  a  uniform  or  standard  type  of  contract  and  specifications 
will  tend  to  definite  understimding  both  upon  the  part  of  the 
contractors  and  commissioners  for  the  benefit  of  the  public. 

"If  there  is  anything  I  can  do  to  be  of  assistance  either 
in  the  matter  arriving  at  a  conclusion  or  upon  the  subject  of 
standardizing  a  form  of  contract  and  specifications  under  the 
Cass  Law,  I  shall  be  glad  to  confer  with  you.'' 

The  question  raised  by  Mr.  Groom's  inquiry  is  not  free  from 
doubt.  In  view  of  the  reference  in  Section  127  of  the  Cass  High- 
way Law,  Section  6948,  G.  C,  to  an  original  contract  unit  price,  it 
would  seem  that  the  legislature  in  framing  that  section  acted  upon 
the  assumption  that  contracts  might  be  let  upon  a  unit  price  basis. 
On  the  other  hand.  Section  126  of  the  Act,  Section  6947,  G.  C,  pro- 
vides that  before  entering  into  a  contract  the  county  commissioners 
shall  require  a  bond  in  a  sum  equal  to  the  contract  price. 

As  pointed  out  by  Mr.  Groom,  there  would  be  no  way  of  fixing 
the  amount  of  the  contractor's  bond  if  the  contract  were  let  upon 
a  unit  price  basis,  inasmuch  as  the  contract  price  could  not  be  deter- 
mined until  the  work  had  been  completed  and  the  quantities  mleas- 
ured.  Even  the  section  of  the  Act  which  refers  to  an  original  con- 
tract unitprice  contains  references  to  the  amount  of  the  original 
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contaract  price  of  such  a  character  as  to  warrant  he  inference  that 
such  price  must  be  a  fixed  sum,  determined  at  the  time  the  contract 
is  made.  The  section  refers  to  cases  in  which  the  original  contract 
price  is  less  than  ten  thousand  dollars  and  to  cases  in  which  the 
original  contract  price  is  ten  thousand  dollars  or  more,  and  estab- 
lishes a  different  rule  for  the  letting  of  contracts  for  extra  work 
in  the  two  cases.  If  contracts  were  let  on  a  unit  price  basis  it 
would  often  be  impossible  to  determine  in  advance  of  the  com- 
pletion of  the  contracts  whether  the  amounts  involved  were  less 
than  ten  thousand  dollars  or  whether  they  equalled  or  exceeded 
that  sum,  thus  involving  in  doubt  the  manner  of  letting  contracts 
for  extra  work.  At  no  place  in  the  act  is  any  express  authority 
conferred  on  county  commissioners  to  let  contracts  on  a  unit  price 
basis  and  any  argument  in  favor  of  the  existence  of  such  authority 
must  be  based  on  the  reference  in  Section  127  of  the  act  to  ^'the 
original  contract  unit  price."  In  view  of  the  other  provisions  of 
this  section,  and  the  provisions  of  the  preceding  section  relating  to 
the  amount  of  the  contractor's  bond,  all  of  which  contemplate  a 
fixed  and  definite  total  contract  price,  I  am  of  the  opinion  that  any 
argument  in  favor  of  the  existence  of  the  authority  to  let  contracts 
on  a  unit  price  basis  would  not  be  well  taken,  and  therefore  concur 
in  the  view  expressed  by  Mr.  Groom,  that  county  commissioners  do 
not  have  authority  under  the  Cass  Highway  Law,  to  let  contracts 
on  a  unit  price  basis,  that  a  total  price,  definitely  ascertained  is 
necessary  under  the  law,  and  that  the  language  of  Section  127  of 
the  act  relating  to  the  original  contract  unit  price  can  only  be  given 
such  effect  as  to  authorize  the  commissioners  to  require  bidders  to 
state  the  unit  prices  used  by  them  in  arriving  at  the  total  sum  bid, 
such  unit  prices  to  be  of  no  effect  unless  extra  work  becomes  neces- 
sary, the  contractor  to  receive  the  total  sum  bid  without  additions 
or  deductions  and  without  reference  to  quantities  handled  or  fur- 
nished unless  extra  work  rendered  necessary  by  unforeseen  con- 
tingencies is  contracted  for  by  the  commissioners. 

I  also  note  Mr.  Groom's  request  that  I  indicate  any  changes 
that  should  be  made  in  the  wording  of  the  estimate,  proposal  and 
contract  form  submitted  by  him.  The  form  submitted  was  evi- 
dently drawn  upon  the  theory  that  the  work  was  to  be  let  upon  a 
unit  price  basis  and  I  am  sure  the  changes  necessary  to  conform  to 
tiie  requirement  of  a  total  price,  definitely  ascertained,  will  readily 
suggest  themselves.  The  statement  under  the  heading  of  sur- 
veyor's estimate  and  immediately  preceding  the  table  of  quantities 
and  prices  might  properly  be  amended  to  provide  that  the  con- 
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tractor  should  not  be  entitled  to  any  additional  compensation 
rather  than  to  any  claim  for  loss  of  profits  or  for  other  damages, 
should  the  quantity  of  work  done  prove  greater  than  estimated. 
No  reference  would  be  required  to  a  situation  where  the  work  done 
might  prove  less  than  estimated.  The  table  of  items  and  prices 
embodied  in  the  proposal  should  have  added  to  it  two  additional 
columns,  in  one  of  which  should  be  printed  under  an  appropriate 
heading  the  total  estimated  quantities  while  the  other  should  pro- 
vide a  space  for  the  total  bid  for  each  kind  or  class  of  labor  or  ma- 
terial. The  heading  of  the  column  already  provided  for  prices 
should  be  so  altered  as  to  call  for  the  unit  prices  for  each  kind  or 
class  of  labor  or  material  and  at  the  foot  of  the  column  provided  ^ 
for  the  total  bid  for  each  kind  or  class  of  labor  or  material  a  space 
should  be  provided  for  the  total  bid  for  the  complete  work.  The 
contract  should  be  re-framed  to  provide  for  a  definite  lump  sum 
as  compensation  and  should  contain  a  provision  to  the  effect  that 
the  contractor  shall  not  be  entitled  to  any  extra  compensation  in 
case  the  quantities  actually  exceed  the  estimates,  and  certain  ref- 
erences to  the  measurement  of  the  work  should  be  stricken  from 
the  specifications.  There  may  be  some  other  slight  changes  neces- 
sary in  order  to  conform  fully  to  the  theory  of  a  definite  lump 
sum  bid. 

I  have  not  attempted  to  re-write  the  estimate,  proposal,  con- 
tract and  specifications  in  their  entirety,  and  have  only  suggested 
the  line  to  be  followed  in  re-framing  the  same,  but  am  sure  that  no 
difficulty  will  be  encountered  on  this  score. 

Where  a  Domestic  Corporation  Increases  its  Authorized  Capital 
Stock  Under  Sections  8698  and  8699,  General  Code,  it  is  not  Re- 
quired to  Increase  the  Amount  of  its  Subscribed  Stock  to  Ten 
Per  Cent  of  its  Entire  Capital  Stock  After  Such  Increase. 


No.  1276— (Opinion  Dated  February  16,  1916.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    I  ha\'e  your  letter  of  February  9,  1916,  request- 
ing my  opinion  as  follows : 

"A  domestic  corporation  having  an  original  authorized 
capital  stock  of  $1,000,  all  of  which  is  issued  and  outstanding, 
increases  its  authorized  capital  stock  to  $100,000. 

'Is  it  required  to  increase  its  subscribed  stock  to  be  equal 
to  ten  per  cent,  of  its  total  authorized  stock  ? 

"Your  attention  is  respectfully  directed  to  A.  G.  R.,  1906, 
page  52." 
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Former  Attomey-<jeneral  Ellis,  in  an  opinion  rendered  May 
4,  1906,  to  the  then  secretary  of  state,  which  opinion  is  referred 
to  in  your  letter,  held,  in  substance,  that  a  corporation  increasing 
its  capital  stock  must,  after  such  increase  has  been  effected,  file 
a  certificate  showing  that  ten  per  cent  of  its  entire  capital  stock 
has  been  subscribed.  This  opinion  was  based  upon  no  specific  stat- 
utory authority,  but  apparently  upon  the  general  legislative  policy 
relative  to  corporations. 

I  am  unable  to  agree  with  the  conclusion  expressed  in  this 
opinion  and  I  do  not  believe  that  it  is  in  harmony  with  the  require- 
ments of  the  General  Code.  Section  8633  of  the  General  Code  re- 
quires the  filing  of  a  certificate  with  the  secretary  of  state  by  sub- 
scribers to  the  articles  of  incorporation,  or  a  majority  of  them, 
when  ten  per  cent  of  the  capital  stock  of  such  corporation  has  been 
subscribed,  applies  to  the  organization  of  the  corporation.  Until 
this  certificate  is  filed  the  corporate  organization  cannot  be  com- 
pleted and  it  cannot  organize  by  the  election  of  directors  and  offi- 
cers or  act  as  a  legal  entity  until  such  certificate  has  been  filed. 
It  will  be  noted  that  the  legislature  has  made  effective  provision  to 
enforce  the  filing  of  this  certificate  by  providing  that  it  must  be 
done  before  the  corporation  can  organize  or  elect  its  officers  or  do 
any  corporate  act. 

The  situation  is  entirely  different  where  a  corporation  in- 
creases its  capital  stock  under  Sections  8698  and  8699  of  the  Gen- 
eral Code.  The  corporation  at  that  time  must  be  in  existence  and 
fully  organized.  The  section  of  the  Code  authorizing  the  increase 
of  the  capital  stock  makes  no  requirement  that  any  part  of  such 
increase  shall  be  subscribed  before  the  increase  becomes  effective. 
The  method  of  securing  such  increase  is  clearly  defined  in  the  law 
and  is  complete  when  a  proper  certificate  to  that  effect  is  filed  with 
the  secretary  of  state.  The  fact  that  the  organizers  of  a  corpora- 
tion  might  evade  the  requirements  of  the  code  that  ten  percent,  of 
its  capital  stock  must  be  subscribed  before  its  organization  can  be 
completed,  by  organizing  with  a  small  capital  stock  and  thereafter 
increasing  the  amount  of  such  capital  stock,  does  not  justify  read- 
ing into  section  authorizing  an  increase  of  such  capital  stock  a  pro- 
vision which  is  not  there.  Whether  or  not  such  provision  should  be 
in  the  law  in  order  to  effect  a  consistent  legislative  policy  concerns 
the  legislature  of  the  state  rather  than  the  officers  whose  duty  it 
is  to  interpret  the  law  as  enacted. 

I  am  therefore  of  the  opinion  that  the  corporation  referred  to 
in  your  letter  is  not  required  to  increase  the  amount  of  its  sub- 
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scribed  stock  to  ten  per  cent,  of  its  entire  capital  stock  after  the  in- 
crease referred  to. 

Where  a  Domestic  Corporation  Has  an  Authorized  Capital  Stock 
of  $100,000,  of  Which  $10,000  is  Issued  and  Outstanding,  and  it 
Then  Secures  Subscriptions  to  an  Additimal  $40,000  of  Stock, 
None  of  Which  is  Issued  or  Outstanding,  the  Amount  of  the 
Subscribed  Stock  of  Said  Corporation  Within  the'  Meaning  of 
Section  5498,  General  Code,  is  $50,000. 


No.  1274— (Opinion  Dated  February  16,  1916.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  I  have  your  letter  of  February  9,  1916,  request- 
ing my  opinion  as  follows: 

"A  domestic  comoration  has  an  authorized  capital  stock 
of  8100,000  of  which  $10,000  is  issiued  and  outstanding:.  It 
then  secures  subscriptions  to  an  additional  $40,000  of  stock, 
none  of  which  is  issued  and  outstanding. 

"What  is  the  amount  of  subscribed  stock  ?" 

I  assume  that  my  opinion  in  this  matter  is  desired  for  your 
guidance  in  determining  amount  of  subscribed  or  issued  and  out- 
standing capital  stock  of  such  corporation  upon  which  is  computed 
the  franchise  tax  provided  for  in  Section  5498  of  the  General  Code. 
The  section  of  the  Code  just  referred  to  defines  or  describes  this 
tax  as 

*  *  *  "a  fee  of  three-twentieths  of  one  per  cent,  upon  its 
subscribed  or  issued  and  outstanding  capital  stock  which  fee 
shall  not  be  less  than  ten  dollars  in  any  case    *     *     *** 

Strictly  speaking,  "issued  and  outstanding  capital  stock''  is 
of  necessity  subscribed  stock,  because  all  stock  issued  by  a  corpor- 
ation must  be  issued  upon  subscription..  The  term  "subscribed,'' 
however,  is  sometimes  used  to  indicate  the  stock  of  a  corporation 
which  has  been  contracted  for,  but  a  certificate  for  which  is  not 
to  be  issued  until  wholly  or  partially  paid  for. 

It  is  apparent  that  the  legislature  had  in  mind  this  latter  re- 
stricted meaning  of  the  word  when  Section  6498  of  the  General 
Code  was  enacted,  and  in  order  to  make  sure  that  the  tax  would 
be  computed  not  only  upon  the  issued  and  outstanding  stock  but 
also  upon  stock  contracted  for  but  not  yet  issued  they  used  the  ex- 
pression :    "subscribed  or  issued  and  outstanding  capital  stock." 

Directly  answering  your  question,  the  corporation  referred 
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to  has  $50,000  of  subscribed  stock,  $10,000  of  which  is  issued  and 
outstanding  and  $40,000  merely  subscribed. 

My  answer  to  your  question  is  in  harmony  with  the  conclusion 
expressed  by  former  Attorney-General  Ellis  in  an  opinion  given 
to  the  then  secretary  of  state  on  June  6,  1907.  I  am,  however, 
unable  to  agree  with  the  statements  made  in  the  opinion  of  Mr. 
Ellis  that  the  treasury  stock  of  a  corporation,  which  he  concedes 
is  issued  and  outstanding  stock,  is  not  subscribed  stock,  because, 
as  I  understand  the  term,  "treasury  stock"  of  a  corporation  is  sub- 
scribed and  issued  stock  which  has  later  become  the  property  of 
the  corporation.  The  mere  fact  that  this  stock  is  an  asset  of  and 
owned  by  the  corporation  itself  does  not  take  away  its  character 
as  subscribed  stock. 

Payment  by  a  Candidate  for  Office,  for  Services  of  a  Person  to  Cir- 
culate, at  the  Polls  on  Election  Day,  Marked  Unofficial  BaUots 
and  Printed  Cards,  Showing  the  Name  of  the  Candidate  and  the 
Office  Which  He  Seeks,  is  not  in  Violation  of  the  Provisions  of 
Section  5175-26,  General  Code.    (The  Corrupt  Practices  Act.) 


No.  1271— (Opinion  Dated  February  14,  1916.) 

Hon.  Charles  E.  Ballard,  Prosecuting  Attorney,  Springfield,  Ohio. 

Dear  Sir:  Yours  under  date  of  February  5,  1916,  is  ias 
follows : 

"I  respectfully  request  your  opinion  upon  the  following 
question : 

"A.  is  a  candidate  for  public  office  in  Clark  county,  Ohio, 
and  after  the  election  files  with  the  board  of  elections  in  said 
county  a  statement  of  his  expenses,  as  required  by  law,  show- 
ing that  on  the  day  of  election  he  employed-  S.  to  stay  near  the 
polls  and  'circulate  pamphlets  and  literature  bearing  on  the 
election/  and  paid  him  $3.00  for  his  services.  Is  A.,  the  candi- 
date, guilty  of  a  corrupt  practice,  as  provided  under  Section 
5175-26  G.  C,  of  what  is  known  as  the  'Corrupt  Practices  Act,* 
providing  the  pamphlets  and  literature  circulated  are  marked 
ballots  and  a  card  giving  the  same  and  stating  the  office  for 
which  A.  is  a  candidate?" 

The  provisions  of  Section  5175-26  G.  C,  106  0.  L.,  437,  to 
which  you  refer  and  which  are  particularly  applicable  to  your  in- 
quiry, are  as  follows : 

"Any  person  is  guilty  of  a  corrupt  practice  if  he,  directly 
or  indirectly,  by  himself  or  through  any  other  person,  in  con- 
nection with,  or  in  respect  of  any  election,  pays,  loans  or  con- 
tributes, or  offers  or  promises  to  pay,  lend  or  contribute  any 
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money  or  other  valuable  consideration,  for  any  other  purpose 
than  the  following  matters  and  services,  at  their  reasonable, 
bona  fide  and  customary  value;     *     *     * 

''The  preparation,  printing  and  publication  of  posters, 
lithographs,  banners,  notices  and  literarv  material,  readinir 
matter,  cards  and  pamphlets,  ^  •  •  The  preparation  and 
circulation  of  letters,  pamphlets  and  literature  bearing  on 
election.     •     *     *" 

Section  5175-26  was  originally  enacted  in  102  0.  L.,  327,  and 
defines  a  criminal  offense,  the  penalty  for  the  commission  of  which 
is  prescribed  by  Section  13323-1  G.  C,  a  part  of  the  same  act. 

These  sections  being  penal,  are  subject  to  a  strict  construc- 
tion against  the  state,  or,  stated  conversely,  a  liberal  construction 
in  favor  of  one  accused  thereunder. 

While  the  term  "literature"  has  a  narrow  technical  meaning 
which  would  manifestly  not  include  marked  ballots  or  cards  such 
as  are  above  referred  to,  the  term  in  its  ordinary  meaning  is  sus- 
ceptible of  a  much  more  comprehensive  definition,  as  found  in  the 
Century  dictionary,  as  follows : 

"Literature : 

(2)  The  use  of  letters  for  the  promulgation  of  thought 
or  knowledge;  the  communication  of  facts,  ideas  or  emotions 
by  means  of  books  or  other  modes  of  publication. 

(3)  Recorded  thought  or  knowledge;  the  aggregate  of 
books  or  other  publications  in  either  an  uhlimited  or  a  limited 
sense." 

and  in  the  Standard  dictionary  as  follows : 

(1)     The  printed  productions  of  the  human  mind  collec- 
'     tively." 

• 
It  is  not  believed  to  be  indulging  in  any  strained  or  unusual 
construction  or  application  of  this  term,  as  understood  in  its  every 
day  use  and  in  view  of  the  rule  of  construction  of  penal  statutes 
above  suggested,  to  say  that  a  marked  unofficial  ballot  or  a  printed 
card,  giving  the  name  of  a  candidate,  together  with  the  ofRce 
sought  by  him,  is  literature  within  contemplation  of  the  provision 
permitting  "the  preparation  and  circulation  of  letters,  pamphlets 
and  literature  bearing  on  election."  It  would  hardly  be  conceived 
to  be  consistent  with  the  provision  permitting  the  printing  and 
publication  of  cards  if  it  were  not  contemplated  that  the  same 
might  be  distributed  and  circulated  among  the  electors  of  the  elec- 
tion district.  Indeed,  the  term  "publication"  itself  as  here  used 
manifestly  includes  more  than  the  mere  printing  of  such  cards 
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and  may  without  inconsidtency  be  held  to  include  the  circulation 
or  distribution,  as  well  as  the  mere  printing,  of  reading  matter, 
cards  and  pamphlets. 

I  am  therefore  of  opinion  that  the  payment  of  $3.00  for  the 
services  of  a  person  to  circulate  and  distribute  among  the  voters 
at  the  polls  on  election  day  marked  unofficial  ballots  and  printed 
cards,  showing  the  name  of  a  candidate  and  the  office  which  he 
seeks,  is  not  in  violation  of  the  provisions  of  Section  5175-26  G.  C, 
to  which  you  refer. 

The  Term  federal  Census"  as  Used  in  Sections  4870  and  4871, 
General  Code,  Refers  to  the  Federal  Census  Taken  in  1910  and 
to  be  Taken  Every  Ten  Years  Thereafter,  and  Does  not  Refer 
to  a  Coisus  Taken  by  the  Federal  Department  of  Labor  in  1915. 


No.  1270— -(Opinion  Dated  February  14,  1916.) 

Hon.  Charles  Q.  Hildebrant,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Yours  under  date  *of  February  8,  1916,  is  as 
follows : 

'^e  herewith  enclose  a  communication  from  the  board  of 
deputy  state  supervisors  of  elections  of  Summit  county,  a  com- 
munication from  the  department  of  labor,  Washington,  D.  C, 
to  Dow  W.  Harter,  assistant  prosecuting  attorney,  Akron, 
Ohio,  a  communication  from  the  department  of  commerce, 
bureau  of  the  census,  Washington,  D.  C,  to  Charles  Kennedy, 
prosecuting  attorney,  Akron,  Ohio,  and  a  man  of  the  city  of 
Akron  with  annexed  territory  to  said  city,  and  ask  your  opin- 
ion upon  the  following  question,  to-wit : 

"Under  Sections  4870  and  4871  G.  C.  of  Ohio,  is  the  census 
so  taken,  as  shown  in  the  aforesaid  communications  from  the 
department  of  labor  and  department  of  commerce,  such  a  fed- 
eral census  as  is  contemplated  in  the  aforesaid  sections  of  the 
statutes  of  Ohio? 

"If  your  answer  is  in  the  affirmative,  does  the  board  of 
deputy  state  supervisors  of  elections  of  Summit  coifnty  become 
automatically  a  board  of  deputy  state  supervisors  and  inspec- 
tors of  elections,  as  provided  in  Section  4788  of  the  General 
Code,  or  must  the  members  of  said  board  be  appointed  as 
deputy  state  supervisors  and  inspectors  of  elections,  as  pro- 
vided in  Section  4789  of  the  General  Code  of  Ohio,  on  the  first 
day  of  May,  1916?" 

The  communication  from  the  department  of  labor,  directed  to 
Dow  W.  Harter,  assistant  prosecuting  attorney,  Akron,  Ohio,  re- 
ferred to,  is  in  part  as  follows : 

"In  response  to  your  request  of  January  24,  for  a  re- 
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port  on  the  census  of  Akron,  Ohio,  for  April  10,  1915,  I  besr 
to  inform  you  that  as  a  prdiminary  to  the  study  of  infant 
mortality  in  Akron,  the  children's  bureau  employed  local  per- 
sons  to  visit  each  habitation  in  the  city  in  order  to  learn  the 
number  of  babies  bom  during  the  years  1913  and  1914.  At 
the  same  time,  the  visitors  were  instructed  to  learn  the  num- 
ber of  persons  living  in  each  habitation  on  April  10,  1915/'* 

The  result  of  the  foregoing  enumeration  showed  the  total  in- 
habitants of  the  city  of  Akron  on  April  10,  1915,  to  be  100,079. 

The  communication  from  the  department  of  commerce,  ad- 
dressed to  Hon.  Charles  Kennedy,  prosecuting  attorney,  Akron, 
Ohio,  is  as  follows : 

"My  attention  has  been  called  to  the  enumeration  of  the 
city  of  Akron  made  by  the  department  of  labor,  which  gives 
the  population  of  your  city  as  100,079.  This,  no  doubt,  is 
official  so  far  as  the  department  of  labor  is  concerned." 

The  provisions  of  Sections  4870  and  4871  G.  C,  to  which  you 
refer,  pertinent  to  your  inquiry,  are  as  follows : 

Section  4870.  "In  cities  which  at  the  last  preceding  fed- 
eral census  had,  or  which  at  any  subsequent  federal  census 
may  have,  a  population  of  eleven  thousand,  eight  hundred  or 
more,  there  shall  be  a  general  registration  of  electors  in  the 
several  wards  or  precincts  thereof  in  the  manner,  at  the  times 
and  on  the  days  hereinafter  provided.     *     *     *" 

Section  4871.  "In  cities  which  now  or  hereafter  may 
have  a  population  of  one  hundred  thousand  or  more,  when  as- 
certain^ in  the  manner  provided  in  the  preceding  section, 
there  shall  be  an  annual  general  registration  of  all  the  electors 
therein  in  the  several  wards  and  precincts  thereof  on  the  days 
and  in  the  manner  hereinafter  provided." 

The  answer  to  your  inquiry  turns  upon  the  interpretation  to 
be  given  to  the  phrase  "federal  census"  as  found  in  the  statutory 
provisions  above  quoted.  This  phrase  has  an  established  and  well 
recognized  meaning  when  used  in  the  ordinary  affairs  of  every  day 
life.  It  is  a  well  defined  rule  of  statutory  construction  that  terms 
are  to  be  interpreted  in  their  plain  and  ordinary  acceptation  unless 
it  is  manifest  from  the  context  that  they  are  used  in  a  special  or. 
different  sense  or  such  interpretation  is  palpably  inconsistent  with 
the  purpose  of  the  statute.  No  such  reason  for  a  construction  or 
interpretation  other  than  that  of  the  ordinary  acceptation  of  the 
terms  appear  in  the  present  instance. 

The  federal  census  is  uniformly  accepted  and  understood  to 
mean  the  actual  enumeration  of  the  population  required  by  Clause 
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3,  Section  2  of  Article  I  of  the  constitution  of  the  United  States, 
and  by  the  act  of  July  2,  1909,  c2,  Section  1  (Section  4385  of  the 
United  States,  compiled  statutes  of  1913),  is  to  be  taken  in  the 
year  1910  and  every  ten  years  thereafter,  the  promulgation  of 
which  is  provided  for  in  certain  respects  by  Sections  3498  and  4212 
G.  C.  In  view  of  this  accepted  meaning  of  the  phrase  "federal 
census,'^  it  is  manifest  that  only  such  census  was  in  contemplation 
of  the  legislature  in  the  enactment  of  the  statutes  under  consider- 
ation. 

The  enumeration  referred  to  in  the  letters  accompanjdng  your 
inquiry  is  manifestly  not  such  a  census  as  is  contemplated  in  Sec« 
tions  4870  and  4871  G.  C.  This  enumeration  was  only  incidental 
to  an  investigation  being  made  by  the  "children's  bureau*'  of  the 
department  of  labor  of  the  United  States  government  and  does  not 
purport  to  be  in  any  sense  a  federal  census.  While  it  is  stated, 
supra,  that  such  enumeration  is  to  be  regarded  as  official,  by  the 
department  of  labor,  it  is  not  in  any  wise  asserted  to  be  an  official 
census. 

I  am  therefore  of  opinion,  in  answer  to  your  first  inquiry,  that 
the  enumeration  therein  referred  to  is  not  a  federal  census  within 
the  meaning  of  Section  4870  and  Section  4871  G.  C,  and  that  the 
census  to  which  the  provisions  of  those  sections  now  refer  is  the 
census  which  was  taken  by  the  federal  government  in  the  year 
1910. 

The  foregoing  answer  to  your  first  inquiry  renders  unneces- 
sary consideration  of  your  second  question. 

In  Case  of  the  Death  or  Resignation  of  the  President  of  Council  in 
a  City,  the  Vacancy  May  be  Filled  by  Appointment  by  the  Mayor, 
and  the  President  Pro  Tern  of  Council  Does  Not  Succeed  to  the 
Presidency  of  Council. 


No.  1272— (Opinion  Dated  February  15,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen:     This  department  is  in  receipt  of  the  following 

inquiry  which  I  deem  of  sufiicient  importance  to  answer  and  am 

therefore  directing  the  opinion  to  you : 

"When  the  presidency  of  the  council  of  a  city  becomes 

vacant  either  by  death  or  resignation,  does  the  president  pro 
tem  become  president,  and  the  council  elect  a  new  councilman, 
as  well  as  another  president  pro  tem  ? 

"According  to  Section  4274  of  the  latest  edition  of  Ellis' 
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Municipal  Code,  this  line  of  succession  follows  in  the  case  of 
a  vacancy  in  the  mayorship,  and  does  the  same  section  apply 
in  the  case  of  a  vacancy  in  the  presidency  of  the  council/' 

The  provisions  of  Section  4274  G.  C,  to  which  reference  is 

above  made,  provides  as  follows : 

'In  case  of  the  death,  resisn^ation  or  removal  of  the 
mayor,  the  president  of  council  shall  become  the  mayor,  and 
serve  for  the  unexpired  term,  and  until  the  successor  is  elected 
and  qualified.  Thereupon  the  president  pro  tem  of  council 
shall  become  president  thereof,  and  shall  have  the  same  rights, 
duties  and  powers  as "  his  predecessor.  The  vacancy  thus 
created  in  council  shall  be  filled  as  other  vacancies,  and  council 
shall  elect  another  president  pro  tem/' 

The  circumstances  and  conditions  prescribed  by  the  foregoing 
section  and  under  and  by  which  the  president  pro  tem  of  council 
succeeds  to  the  office  of  president  thereof  are  wholly  different  from 
those  stated  in  the  foregoing  inquiry.  It  is  not  possible  by  any 
rule  of  construction  to  extend  the  provisions  of  said  section  beyond 
their  plain  terms  and  therefore  they  cannot  apply  to  the  conditions 
named  in  said  inquiry.  It  follows  that  said  section  furnishes  no 
authority  for  the  succession  of  president  pro  tem  of  council  to  the 
ofiice  of  president  of  council  in  case  of  the  death  or  resignation  of 
the  latter. 

The  president  of  council  is  an  elective  officer  under  the  pro- 
visions of  Section  4272  G.  C.  Other  than  the  provisions  of  Section 
4274,  supra,  hereinbefore  noted,  no  authority  may  be  found  in  the 
statutes  under  which  the  president  pro  tem  of  council  may  succeed 
to  the  office  of  president  of  council.  When  the  latter,  therefore,  be- 
comes vacant  under  any  circumstances  other  than  those  named  in 
said  Section  4274,  we  must  look  to  the  general  provisions  of  the 
law  for  the  filling  of  vacancies  in  offices  of  municipalities,  and  that 
is  found  in  Section  4252  G.  C.  as  amended  in  103  O.  L.,  65,  which 
provides  as  follows : 

"In  case  of  death,  resignation,  removal  or  disability  of 
any  officer  or  director  in  any  department  of  any  municipal 
corporation,  unless  otherwise  provided  by  J«w,  the  mayor 
thereof  shall  fill  vacancy  by  appointment  and  such  appoint- 
ment shall  continue  for  the  unexpired  term  and  until  a  suc- 
cessor is  duly  appointed,  or  duly  elected  and  qualified,  or  until 
such  disability  is  removed/' 

The  president  of  council  is  an  officer  of  the  municipality.  He 
therefore  comes  within  the  provisions  of  the  foregoing  section  and 
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in  case  of  his  death  or  resignation  the  mayor,  by  the  provisions 
of  said  section,  is  authorized  to  fill  the  vacancy  so  created  by  ap- 
pointment. 

This  conclusion  is  in  harmony  with  an  opinion  of  my  predeces- 
sor, Hon.  Timothy  S.  Hogan,  reported  at  page  1519,  of  Vol.  II  of 
the  annual  report  of  the  attorney  general  for  the  year  1913. 

I  am  of  the  opinion  therefore  in  answer  to  this  inquiry  that  in 
case  of  the  death  or  resignation  of  the  president  of  council  the 
vacancy  thus  created  may  be  filled  by  appointment  by  the  mayor 
and  that  the  president  pro  tem  does  not  under  such  circumstances 
succeed  to  the  presidency  of  council. 

The  Council  of  a  City  is  Without  Authority  to  Employ  Special 
Counsel  or  Attorneys  to  Assist  the  City  Solicitor  in  Litigation, 
in  the  Absence  of  a  Request  Therefor  by  the  Solicitor,  and  Upon 
Such  Request  the  Selecti<m  of  Such  Special  Counsel,  When  Au- 
thorized, Rests  With  the  Solicitor. — ^Where  Special  Counsel  is 
Determined  by  Council  to  be  Necessary,  it  May  Authorize  Em- 
ployment of  Same  by  the  City  Solicitor  and  May  Fix  the  Amount 
of  Compensation  to  be  Paid  and  Manner  of  Payment  at  its  Dis- 
cretion. The  Employment  of  Such  Special  Counsel  is  not  Subject 
to  the  Provisions  of  Section  3627,  General  Code,  as  to  Competi- 
tive Bids. 


No.  127S— (Opinion  Dated  February  16,  19160 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:    Yours  under  date  of  February  3,  1916,  reads  as 

follows : 

"We  would  respectfully  request  your  written  opinion  upon 
the  following  questions : 

(1)  "If  a  city  is  involved  in  important  litigation,  or 
such  litigation  is  imminent,  may  the  council  of  said  city  em- 
ploy special  counsel  to  assist  the  city  solicitor  in  the  absence 
or  refusal  of  said  solicitor  to  make  request  for  assistance? 

(2)  "Could  the  council  delegate  the  mayor,  director  of 
service,  director  of  safety,  or  the  head  of  the  department  par- 
ticularly interested  in  the  matter,  to  contract  for  such  service, 
or  may  the  council  itself  select  the  special  counsel  and  fix  his 
compensation  ? 

(3)  "If  there  be  a  conflict  between  the  city  solicitor  and 
the  council,  or  delegated  official,  in  the  selection  of  such  spe- 
cial counsel,  as  a  matter  of  law  which  would  prevail  ? 

(4)  "If  the  probable  amount  to  be  expended  for  such 
service  is  likely  to  exceed  $500.00,  must  competitive  bids  be 
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taken  and  contract  entered  into  by  the  city,  or  would  the  coun- 
cil be  required  to  create  the  position  in  the  solicitor's  depart- 
ment and  fix  the  compensation  ? 

(5)  "May  said  compensation  be  fixed  by  per  diem,  per- 
centage, monthly  salary,  or  may  it  provide  a  lump  sum  for  the 
services  required  in  the  case? 

"We  desire  an  outline  of  the  procedure  to  be  taken  in  the 
event  that  the  above  conditions  obtain." 

By  the  provisions  of  Section  4303  G.  C,  a  city  solicitor  is  re- 
quired to  be  elected  for  a  term  of  two  years,  and  by  Section  4305 
G.  C.,  such  city  solicitor  is  required  to  prepare  all  contracts,  bonds 
and  other  instruments  in  writing,  in  which  the  city  is  concerned, 
and  to  serve  the  several  directors  and  officers  mentioned  in  this 
title  as  legal  counsel  and  attorney,  and  under  the  provisions  of 
Section  4306  G.  C,  the  city  solicitor  is  made  the  prosecuting  at- 
torney of  the  police  or  mayor's  court  and  he  is  by  Section  4307  G. 
C.  required  to  prosecute  all  cases  brought  before  such  court. 
Under  Section  4309  the  city  solicitor  is  required  to  reply  orally  or 
in  writing  to  all  questions  submitted  in  writing  to  him  by  an  officer 
of  the  corporation  concerning  the  law  in  any  matter  before  such 
officer.  He  is  required  by  Section  4311  G.  C.  to  apply  to  a  proper 
court  for  an  order  of  injunction  to  restrain  the  misapplication  of 
the  funds  of  the  corporation,  or  the  abuse  of  its  corporate  powers, 
or  the  execution  or  performance  of  any  contract  in  violation  of  law. 
Under  Section  4312  he  is  required  to  apply  for  the  forfeiture  or  the 
specific  performance  of  a  contract  granting  a  right  or  easement,  or 
creating  a  public  duty,  when  the  same  is  being  evaded  or  violated. 
Section  4313  G.  C.  provides  that  the  city  solicitor  shall  apply  for  a 
writ  of  mandamus  in  case  an  officer  or  board  fails  to  perform  any 
duty  expressly  enjoined  by  law  or  ordinance.  Section  4308  G.  C. 
provides  as  follows: 

"When  required  to  do  so  by  resolution  of  the  coimcil,  the 
solicitor  shall  prosecute  or  defend,  as  the  case  may  be,  for  and 
in  behalf  of  the  corporation,  all  complaints,  suits  and  contro- 
versies in  which  the  corporation  is  a  party,  and  such  other 
suits,  matters  and  controversies  as  he  shall,  by  resolution  or 
ordinance,  be  directed  to  prosecute,  but  shall  not  be  required 
to  prosecute  any  action  before  the  mayor  for  the  violation  of 
an  ordinance  without  first  advising  such  action." 

Thus  the  city  solicitor  is  made  the  legal  adviser,  counsel  and 
attorney  of  the  several  directors  and  officers  of  the  city  and  the 
legal  adviser  of  the  council  and  all  boards  of  the  city  and  is  specifi- 
cally charged  with  the  duty  of  prosecuting  and  defending  for  and 
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in  behalf  of  the  corporation  all  complaints,  suits  and  controversies 
in  which  the  corporation  is  a  party,  when  required  so  to  do  by  a 
resolution  of  the  council  and  such  other  matters  and  controversies 
as  he  shall,  by  resolution  and  ordinance  of  council,  be  directed  to 
prosecute,  except  as  to  violations  of  city  ordinances. 

There  is  thus  left  to  the  city  council  the  matter  of  determining 
in  the  first  instance  whether  or  not  any  suit,  complaint  or  con- 
troversy,  to  which  the  corporation  is  a  party,  shall  be  prosecuted 
or  defended,  but  it  is  made  by  specific  provision  the  duty  of  the 
solicitor  to  prosecute  or  defend  all  such  complaints,  suits  or  con- 
troversies upon  the  direction  of  council  so  to  do. 

Council  may,  as  I  understand  is  the  usual  practice,  by  gen- 
eral resolution,  require  the  city  soUcitor  to  defend  all  complaints, 
suits  and  controversies  in  which  the  corporation  is  a  party. 

The  city  solicitor  is  manifestly  an  executive  officer  of  the  city 

within  the  terms  of  Section  4246  G.  C.    With  reference  to  such 

officers,  clerks  and  employes  as  are  authorized  and  necessary  to 

enable  the  city  solicitor  to  fully  and  properly  perform  the  duties 

imposed  upon  him,  Section  4247  G.  C.  provides  as  follows : 

"Subject  to  the  limitations  prescribed  in  this  subdivision 
such  executive  officers  shall  have  exclusive  right  to  appoint  all 
officers,  clerks  and  employes  in  their  respective  departments 
or  offices,  and  likewise  subject  to  the  limitations  herein  pre- 
scribed, shall  have  sole  power  to  remove  or  suspend  any  of 
such  officers,  clerks  or  employes." 

By  force  of  the  provisions  of  this  section,  the  city  solicitor  is 
given  exclusive  authority  and  right  to  appoint  all  officers,  clerks 
and  employes  in  his  department  of  the  city  government,  subject, 
however,  to  the  civil  service  law,  and  to  the  control  of  council  as  to 
number  and  compensation. 

A  careful  examination  of  the  statute  fails  to  disclose  any 

specific  provision  authorizing  council  or  other  officer  of  the  city  to 

employ  legal  counsel  or  attorneys  other  than  the  city  solicitor,  nor 

does  there  appear  any  general  provision  which  contemplates  such 

power  or  authority.     On  the  contrary,  the  power  of  council  is 

limited  by  the  provision  of  Section  4211  G.  C,  as  follows: 

"The  powers  of  council  shall  be  legislative  only,  and  it 
shall  perform  no  administrative  duties  whatever  and  it  shall 
neither  appoint  nor  confirm  any  officer  or  employe  in  the  city 
government  except  those  of  its  own  body,  except  as  is  other- 
wise provided  in  this  title.     ♦     •     *" 

In  view  of  the  provisions  of  this  section  and  the  absence  of 
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specific  provision  for  employment  of  counsd  or  attorneys  by  the 
city  council,  it  seems  conclusive  that  no  such  power  is  lodged  in 
that  body. 

In  answer  to  your  first  inquiry,  I  am  therefore  of  opinion  that 
the  council  of  a  city  is  without  authority  to  employ  special  counsel 
or  attorneys  to  assist  the  city  solicitor  in  litigation  independent 
of  and  in  the  absence  of  a  request  therefor  by  the  solicitor  and 
upon  such  request  by  the  solicitor  the  exclusive  power  of  selection 
or  appointment  rests  with  such  solicitor. 

This  answer  to  your  first  question  renders  unnecessary  a  con- 
sideration of  your  second  and  third  inquiries. 

Your  fourth  and  fifth  inquiries  may  be  considered  together. 
Attention  is  called  to  the  provisions  of  Section  4214  6.  C,  which 
are  as  follows : 

''Except  as  otherwise  provided  in  this  title,  council,  by 
ordinance  or  resolution,  shall  determine  the  number  of  officers, 
clerks  and  employes  in  each  department  of  the  city  govern- 
ment, and  shall  fix  by  ordinance  or  resolution  their  respective 
salaries  and  compensation,  and  the  amount  of  bond  to  be  given 
by  each  officer,  clerk  or  employe  in  each  department  of  the 
government,  if  any  be  required.  Such  bond  shall  be  made  by 
such  officer,  clerk  or  employe,  with  surety  subject  to  the  ap- 
proval of  the  mayor." 

It  is  thus  specifically  provided  without  restriction  that  the 
council  shall  fix  the  compensation  of  officers,  clerks  and  employes 
of  the  department  of  the  city  solicitor,  as  well  as  of  the  other  de- 
partments of  the  city  government.  This  authority  is  conferred  in 
general  terms  and  without  prescribing  the  amount  of  such  com^ 
pensation  or  the  manner  of  the  payment  thereof,  thus  leaving  the 
details  of  the  exercise  of  such  authority  to  the  sound  discretion 
and  determination  of  the  council. 

I  am  therefore  of  the  opinion  that  where  special  counsel  is 
determined  by  the  council  to  be  necessary,  it  may  authorize  the 
employment  of  the  same  by  the  city  solicitor  and  may  fix  the 
amount  of  compensation  to  be  jxaid  therefor  and  the  manner  of  the 
payment  thereof  at  its  discretion.  Such  special  counsel  would  be 
in  the  employ  of  the  solicitor  and  not  subject  to  the  provisions  of 
Section  3627  G.  C,  which  provides  for  competitive  bids  in  certain 
classes  of  contracts  therein  defined  with  the  city,  when  the  amount 
of  the  expenditure  involved  is  in  excess  of  $500.00. 

Answering  your  fourth  inquiry  specifically,  I  am  therefore  of 
opinion  that  the  employment  of  special  counsel  in  the  manner  au- 
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thorized  by  law,  as  above  pointed  out,  is  not  subject  to  the  statu- 
tory requirements  for  the  acceptance  of  competitive  bids  for  such 
services. 

In  answer  to  your  fifth  question  I  am  of  the  opinion  that 
council  may  fix  the  compensation  for  special  counsel  so  employed 
by  per  diem,  by  percentage,  by  monthly  salary  or  by  a  lump  sum 
according  to  the  judgment  and  discretion  of  the  council. 

Township  Trustees  Cannot  Employ  the  County  Surveyor  or  One  of 
His  Assistants  to  Survey  a  Township  Ditch  for  Land  Drainage- 
Fees  CoUected  by  County  Surveyor  or  His  Assistant  for  Land 
Surveys  as  Required  by  Sections  2807  and  2814,  General  Code, 
Are  Not  to  be  Paid  Into  the  County  Treasury,  but  May  be  Dis- 
posed of  at  the  Discretion  of  the  County  Surveyor  and  His 
Deputy— AU  Road  and  Bridge  Repair  Work:  Should  be  First  Au- 
thorized by  the  County  Commissioners.  Such  Work:  May  be 
Done  by  Force  Contract,  Laborers  to  be  Employed  by  County 
Highway  Superintendent  When  Authorized  by  County  Commis- 
sioners. 


No.  1093>-( Opinion  Dated  December  13,  1915.) 

Hon.  Roger  D.  Hay,  Prosecuting  Attorney,  Defiance,  Ohio. 

Dear  Sir:    I  have  your  communication  of  November  9,  1915, 

in  which  you  submit  a  number  of  inquiries  as  to  the  operation  of 

the  Cass  Highway  Law.    Your  first  inquiry  reads  as  follows : 

"May  the  township  trustees  request  the  county  surveyor 
to  survey  a  township  ditch  for  land  drainage?  Said  ditch  to 
be  governed  by  the  special  assessment  law/ 


»y 


The  pertinent  provision  of  the  General  Code  is  found  in  Sec- 
tion 6612  and  reads  as  follows : 

"The  trustees  may  employ  an  engineer  to  locate,  level  and 
measure  the  course  of  such  ditch,  and  such  other  assistance 
as  they  need." 

Under  the  provision  above  quoted,  it  is  no  part  of  the  official 
duty  of  the  county  surveyor  to  do  the  engineering  work  on  a  town- 
ship ditch.  Under  the  statutes  in  force  prior  to  the  going  into 
effect  of  the  Cass  Highway  Law,  the  township  trustees  might 
employ  the  county  surveyor  or  they  might  employ  some  other 
engineer  to  perfomi  the  engineering  work  on  a  township  ditch. 
The  county  surveyor  was  compensated  on  a  per  diem  basis  and 
if  any  of  his  time  was  not  required  for  his  official  duties  there 
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was  nothing  to  prevent  his  accepting  other  employment  during: 
the  time  when*  he  was  not  employed  about  the  duties  of  his  office. 
As  to  his  employment  by  the  trustees  to  survey  a  township  ditch, 
he  occupied  the  same  position  as  any  othet*  engineer.  This  situa- 
tion has  been  entirely  changed  by  the  Cass  Highway  Law.  Sec- 
tion 138  of  that  law,  being  Section  7181  G.  C,  provides  that  the 
county  surveyor  shall  give  his  entire  time  and  attention  to  the 
duties  of  his  office.  As  pointed  out  in  opinion  No.  844  of  this  de- 
partment rendered  to  the  bureau  of  inspection  and  supervision  of 
public  offices  on  September  20,  1915,  the  county  surveyor  is  pro- 
hibited by  the  Cass  Highway  Law  from  accepting  any  emplosrment, 
either  public  or  private,  not  provided  for  by  statute.  Inasmuch  as 
the  county  surveyor  is  required  to  devote  his  entire  time  to  his 
official  duties  and  inasmuch  as  the  engineering  work  on  a  town- 
ship ditch  is  no  part  of  the  official  duties  of  the  county  surveyor, 
it  follows,  in  answer  to  your  first  question,  that  township  trustees 
may  not  employ  the  county  surveyor  to  survey  a  township  ditch  for 
land  drainage. 

Your  second  question  reads  as  follows : 

"May  the  township  trustees  employ  the  county  surveyor 
or  one  of  his  assistants  and  the  surveyor  draw  the  fees  ?  Sec- 
tion 5551  of  the  General  Code  gives  the  township  trustees  the 
right  to  employ  an  engineer.  Now  does  this  give  them  the 
right  to  employ  a  county  engineer  and  the  county  surveyor 
draw  the  fees  ?" 

Your  reference  to  Section  5551  G.  C,  is  not  in  point  as  that 
section  refers  to  the  appointment  of  the  county  surveyor  as  tax 
map  draughtsman  by  the  county  conmiissioners.  Assuming  that 
your  second  inquiry  relates  to  the  same  subject  as  your  first,  it 
has  already  been  answered  in  part  by  the  observation  that  the 
township  trustees  may  not  employ  the  county  surveyor  on  town- 
ship ditch  work.  It  is  equally  apparent  that  the  county  surveyor 
cannot  receive  any  compensation  for  such  work,  whether  performed 
by  himself  or  an  assistant.  It  is  also  clear  that  no  right  exists  in 
the  township  trustees  to  employ  one  of  the  assistants  of  the  county 
surveyor  on  township  ditch  work.  The  compensation  of  assistants 
to  the  county  surveyor  is  paid  from  the  county  treasury  and  is  a 
full  compensation  for  all  of  their  time,  and  such  assistants  would 
have  no  right  while  in  the  service  of  the  county  and  drawing  com- 
pensation from  the  county  treasury  to  also  accept  employment 
from  township  trustees  on  township  ditch  work,  and  this  is  true 
without  regard  to  whether  the  compensation  for  the  township 
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ditcb  work  is  retained  by  the  assiatants  or  paid  by  them  to  the 

county  snrveyor. 

Your  third  inquiry  is  as  follows : 

'*Land  Surveys.  Whether  the  fees  from  work  done  on 
land  surveys  by  the  assistants  in  the  county  surveyor's  office 
are  to  be  paid  to  the  county  surveyor?  If  not,  how  can  this 
work  be  done  ?  Under  your  opinion  the  fees  cannot  be  collected 
and  paid  back  into  the  county  treasury." 

The  answer  to  this  question  depends  upon  the  character  of  the 
land  surveys  referred  to  by  you.  Inasmuch  as  the  county  surveyor 
is  required  to  give  his  entire  time  and  attention  to  the  duties  of 
his  office,  he  cannot  devote  any  time  to  land  surveys  unless  the 
surveys  in  question  be  of  such  a  character  that  private  individuals 
have  a  right  to  call  upon  the  county  surveyor  in  his  official  capacity 
to  make  the  same. 

The  land  surveys  which  the  county  surveyor  may  be  called 
upon  to  make  in  his  official  capacity,  and  therefore  the  only  land 
surveys  which  it  is  permissible  for  him  to  make,  are  those  re- 
ferred to  in  Sections  2807  to  2814,  inclusive,  of  the  General  Code 
of  Ohio.  If  called  upon  to  make  surveys  of  this  class,  the  county 
surveyor  may  either  do  the  work  himself  or  may  detail  a  deputy 
to  do  the  work,  for,  under  the  provisions  of  Section  9  G.  C.,  a 
deputy  when  duly  qualified  may  perform  all  and  singular  the 
duties  of  his  principal.  It  would  not  be  proper,  however,  for  the 
county  surveyor  to  detail  any  assistant  other  than  a  duly  qualified 
deputy  to  perform  the  surveyor's  duties  under  Sections  2807  to 
2814,  inclusive. 

The  opinion  of  this  department  to  which  you  refer,  being  Opin- 
ion No.  844,  was  rendered  on  September  20,  1915,  to  the  Bureau 
of  Inspection  and  Supervision  of  Public  Offices,  and  that  opinion 
only  went  so  far  as  to  hold  that  the  salary  of  the  county  surveyor 
provided  for  by  Section  138  of  the  Cass  Highway  Law,  Section  7181 
G.  C,  does  not  cover  services  rendered  by  the  county  surveyor  to 
private  individuals  under  Sections  2807  to  2814,  inclusive,  of  the 
General  Code. 

The  following  is  quoted  from  the  opinion  in  question : 

"Sections  2807  to  2814  inclusive,  of  the  General  Code,  pro- 
vide that  land  owners  may  call  upon  the  county  surveyor  to 
make  surveys  of  their  lands,  plant  comer  stones  or  posts,  con- 
duct proceedings  to  establish  comers  and  take  depositions 
therein,  and  record  plats  and  certificates  of  the  surveys  made 
by  him.  These  are  clearly  duties  of  the  office  of  county  sur- 
veyor.   It  is  further  provided  that  the  fees  of  county  survey- 
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ors  for  such  services  shall  be  paid  by  the  person  or  persons 
applyin^r  therefor,  and  there  is  no  provision  of  law  requirincr 
these  fees  to  be  covered  into  the  treasury.  If,  therefore,  a 
county  surveyor  is  called  upon  to  render  services  under  Sec- 
tions 2807  to  2814  G.  C,  such  surveyor  will  be  entitled  to 
charge  and  collect  therefor  the  fees  provided  by  law,  and  such 
fees  will  be  in  addition  to  the  annual  salary  provided  by  Sec- 
tion 138  of  the  act  now  under  consideration." 

It  will  be  noted  that  the  opinion  from  which  the  above  is 
quoted  refers  in  terms  only  to  those  cases  where  the  land  sur- 
veys are  made  by  the  county  surveyor  himself.  Its  principles  are, 
however,  applicable  where  the  surveys  in  question  are  made  by  a 
deputy  or  the  county  surveyor.  In  such  cases  the  deputy  is  author- 
ized to  charge  and  collect  the  fees  fixed  by  law  for  such  services. 
The  disposition  of  such  fees  after  collection  is  a  matter  in  which 
only  the  county  surveyor  and  his  deputy  are  interested  and  the 
fees  may  be  disposed  of  in  any  manner  that  may  be  agreed  upon 
between  them.  There  is,  however,  no  authority  for  covering  the 
fees  into  the  county  treasury  even  where  the  surveys  are  made 
by  a  deputy. 

Your  fourth  question  and  the  first  branch  of  your  fifth  ques- 
tion may  be  answered  together.    They  are  as  follows : 

"Should  all  road  and  bridge  repair  work  be  first  ordered 

by  the  county  commissioners  upon  their  journal,  providing 

same  comes  under  $200.00  ?" 

"Can  the  county  highway  superintendent  repair  roads  and 

bridges  in  dangerous  condition  without  the  approval  of  the 

county  commissioners  ?" 

These  inquiries  involve  a  statement  of  the  rights  and  duties 
of  county  commissioners  and  county  highway  superintendents  as  to 
the  repair  of  roads  and  bridges.  Several  sections  of  the  Cass  High- 
way Law  seem  to  confer  an  independent  authority  in  this  particular 
upon  the  county  highway  superintendent. 

Section  141  of  the  act,  Section  7184  G.  C.,  provides  that  the 
county  highway  superintendent  shall  have  general  charge,  sub- 
ject to  the  rules  and  regulations  of  the  state  highway  department, 
of  the  construction,  improvement,  maintenance  and  repair  of  all 
bridges  and  highways  within  his  county,  whether  known  as  town- 
ship, county  or  state  highways,  and  that  the  county  highway  su- 
perintendent shall  see  that  the  same  are  constructed,  improved, 
maintained,  dragged  and  repaired  as  provided  by  law  and  shall  have 
general  supervision  of  the  work  of  constructing,  improving,  main- 
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taining  and  repairing  the  highways,  bridges  and  culverts  in  his 
county,  subject  to  an  exception  which  it  is  not  necessary  to  note 
in  this  connection. 

Section  149  of  the  act,  Section  7192  G.  C,  provides  that  the 
county  highway  superintendent  shall  keep  the  highways  of  the 
county  at  all  times  in  good  and  suitable  condition  for  public  travel 
and  shall  generally  supervise  the  construction,  improvements,  main- 
tenance and  repair  of  the  bridges  and  culverts  on  the  highways 
of  the  county,  the  cost  of  which  shall  be  borne  by  the  county  unless 
otherwise  provided  by  law. 

Section  154  of  the  act.  Section  7197  G.  C,  provides  that  the 
county  highway  superintendent,  under  the  direction  of  the  state 
highway  commissioner,  shaU  provide  for  the  maintenance  and  re- 
pair of  the  roads  of  the  county,  under  such  system  as  may  be 
deemed  expedient,  so  that  each  section  of  the  highways  of  the  coun- 
ty shall  be  under  proper  supervision  and  be  effectively  and  econom- 
ically improved,  maintained  and  repaired. 

Similar  general  provisions  are  found  in  several  other  sec- 
tions of  the  act,  but  the  provisions  specifically  referred  to  above, 
and  others  of  a  similar  character,  must  be  read  in  the  light  of  the 
other  provisions  of  the  law. 

A  consideration  of  the  entire  act  leads  to  the  conclusion  that 
its  general  spirit  is  that  the  county  highway  superintendent  shall 
be  the  executive  officer  of  the  county  conunissioners  in  so  far  as 
bridges  and  highways  are  concerned.  While  duties  in  reference 
to  repairing  roads  and  bridges  are  enjoined  upon  him  in  general 
terms,  he  is  given  no  authority  to  perform  these  duties  with  ref- 
erence to  county  roads  except  in  so  far  as  the  county  commission- 
ers may  furnish  him  the  means.  Under  Section  155  of  the  act. 
Section  7198  G.  C,  the  county  highway  superintendent  may  em- 
ploy laborers,  teams,  implements  and  tools  and  purchase  materials 
only  with  the  approval  of  the  county  commissioners,  and  the  same 
is  true  under  Section  160  of  the  act.  Section  7203  G.  C.  I  do  not 
find  any  authority  in  the  act  for  a  county  highway  superintendent 
to  make  a  contract  binding  upon  the  county  except  as  he  may  be 
authorized  by  the  county  commissioners. 

It  seems  clear  from  the  above  that  it  was  the  intention  of  the 
legislature  to  confer  upon  the  county  commissioners  the  power  and 
authority  of  determining  in  the  first  instance  what  repairs  should 
be  made  upon  county  roads  and  to  place  the  work  of  making  such 
repairs  under  the  supervision  of  the  county  highway  superin- 
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tendent.  The  limitation  of  $200.00  referred  to  by  you  in  your 
fourth  question  has  reference  only  to  the  necessity  for  advertising* 
and  securing  competitive  bids  and  I  conclude,  in  answer  to  your 
fourth  question,  that  all  road  and  bridge  repair  work  should  be  first 
ordered  by  the  county  commissioners  without  reference  to  the  cost 
of  the  work  and,  of  course,  their  orders  and  instructions  to  the 
county  highway  superintendent  in  this  particular  should  appear 
upon  their  journal. 

In  answer  to  the  first  branch  of  your  fifth  question,  it  is  my 
opinion  that  the  rule  above  stated  is  the  same  even  where  roads 
and  bridges  are  in  a  dangerous  condition  and  that  the  repair  of 
such  roads  and  bridges  should  be  first  authorized  by  the  county 
commissioners. 

The  latter  part  of  your  fifth  question  reads  as  follows : 

"May  the  county  commissioners  build  new  roads  by  force 
account  when  the  same  will  cost  over  $200.00,  and  also  is  the 
county  highway  superintendent,  when  work  is  done  under  force 
account,  to  have  charge  of  the  employment  of  men  upon  the 
work  or  whether  it  is  meant  that  the  work  shall  be  done  under 
his  direction  insofar  as  quality  of  workmanship  and  materials 
is  concerned?" 

■ 

Section  156  of  the  act,  being  Section  7199  G.  C,  contains  the 
following  language: 

"If,  in  the  opinion  of  the  county  commissioners,  it  is  ad- 
visable to  provide  for  the  improvement,  maintenance  and  re- 
pair of  any  portion  of  the  highways  of  the  county  by  con- 
tract   ♦     *     ♦," 

thus  indicating  that  it  was  the  intention  of  the  legislature  to  auth- 
orize not  only  the  maintenance  and  repair  but  also  the  improve- 
ment of  highways  by  force  account.  The  several  provisions  of  the 
act  authorizing  the  employment  of  laborers,  teams,  implements 
and  tools  and  the  purchase  of  tools  and  material,  also  indicate  that 
it  was  the  intention  to  authorize  force  account  work.  The  county 
could  have  no  use  for  labor  or  tools  or  material  unless  the  county 
commissioners  were  authorized  to  proceed  by  force  account.  It 
is  therefore  manifest  that  under  proper  conditions  and  circum- 
stances the  county  commissioners  have  authority  to  improve,  main- 
tain or  repair  highways  by  force  account,  and  without  going  into 
an  extended  discussion  of  any  possible  limitation  that  may  exist 
on  this  right,  it  is  my  opinion  that  the  same  is  not  confined  to 
work  costing  $200.00  or  less  and  that  if  the  other  facts  exist  which 
would  authorize  the  commissioners  to  proceed  by  force  account. 
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they  are  not  prohibited  from  so  doing  merely  by  the  fact  that  the 
improvement  in  question  will  cost  more  than  $200.00. 

In  view  of  the  provision  of  Section  155  of  the  act,  Section  7198 
G.  C,  to  the  effect  that  the  county  highway  superintendent  may, 
with  the  approval  of  the  county  commissioners,  employ  laborers, 
teams,  implements  and  tools  and  purchase  material,  it  is  my  opinion 
that  where  the  county  commissioners  determine  to  proceed  by  force 
account,  the  laborers  engaged  on  the  work  are  to  be  employed  by 
the  county  highway  superintendent,  such  employment  having  been 
first  authorized  by  the  county  commissioners. 

A  Village  School  District  That  Maintains  no  High  School  May  be 
Required  to  Pay  the  Tuition  of  its  Pupils  who  are  Eligible  to 
Admission  to  a  High  School,  Upon  Compliance  With  Section 
7750,  General  Code— A  Village  School  District  That  Maintains  a 
Third  Grade  High  School,  and  Those  That  Maintain  a  Second 
Grade  High  School  may  be  Required  to  Pay  Tuition  of  its  Pupils 
Attending  a  First  Grade  High  School  as  Provided  in  Section 
7748,  General  Code. 


No.  1054— (Opinion  Dated  November  30,  1915.) 

Hon.  Frank  W.  Miller,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir:    In  your  letter  under  date  of  November  23,  you 
request  my  opinion  on  the  following  questions: 

^'1.  A  certain  village  school  district  has  no  high  school. 
Can  the  board  of  education  of  said  village  be  compelled  to  pay 
the  high  school  tuition  of  its  pupils  who  are  eligible  for  ad- 
mission to  high  school? 

"2.  Can  the  board  of  education  of  a  village  school  dis- 
trict maintaining  a  third  grade  high  school  be  compelled  to 
pay  for  two  years  the  high  school  tuition  of  its  pupils  who 
have  graduated  from  said  third  grade  high  school? 

"3.  Can  the  board  of  education  of  a  village  school  dis- 
trict maintaining  a  second  grade  high  school  be  compelled  to 
pay  the  high  school  tuition  for  one  year  of  one  of  its  pupils 
who  has  graduated  from  said  high  school  and  who  is  now  at- 
tending a  high  school  of  the  first  grade  located  in  another  dis- 
trict?" 

The  village  school  districts  of  the  state  may  be  classified  as 
follows : 

"1.  Village  school  districts  which  are  exempt  from  the 
supervision  of  the  county  board  of  education  under  the  pro- 
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vision  of  S^tion  4688  G.  C,  as  amended  and  supplemented  by 
Section  4688-1  G.  C-,  104  O.  L.,  X33. 

''2.  Village  school  districts  which,  having  complied  with 
the  requirements  of  Section  4740  G.  C,  as  amended  in  106  O. 
L.,  439,  are  exempt  from  district  supervision  and  are  continu- 
ing under  the  direct  supervision  of  the  county  superintend- 
ents of  the  respective  counties  in  which  such  districts  are 
located. 

"3.  Village  school  districts  other  than  those  referred  to  in 
the  above  mentioned  classes  are  within  the  county  schooi  dis- 
trict as  defined  by  Section  4684  G.  C,  as  amended  in  104  O.  L., 
133,  and  therefore  subject  to  district  and  county  supervision. 

Upon  investigation  I  find  that  every  village  school  district  of 
the  first  class  above  mentioned  maintains  a  first  grade  high  school  as 
defined  by  Section  7652  G.  C.  It  is  evident,  therefore,  that  inas- 
much as  every  village  school  district  of  the  second  class  main- 
tains a  high  school  of  the  first  grade,  your  questions  can  have  ref- 
erence only  to  those  village  school  districts  of  the  third  class  above 
mentioned  which  are  subject  to  both  district  and  county  super- 
vision. 

With  this  limitation  in  mind  your  first  question  may  be  stated 

as  follows: 

May  the  board  of  education  of  a  village  school  district 
which  is  subject  to  both  district  and  county  supervision,  and 
which  maintains  no  high  school,  be  required  to  pay  the  tuition 
of  pupils,  residing  in  said  district,  who  are  digible  for  admis- 
sion to  and  are  attending  a  high  school  in  another  district  ? 

Section  7750  G.  C.,  provides  as  follows: 

"A  board  of  education  not  having  a  high  school  may  enter 
into  an  agreement  with  one  or  more  boards  of  education 
maintaining  such  school  for  the  schooling  of  all  its  high  school 
pupils.  When  such  agreement  is  made  the  board  making  it 
shall  be  exempt  from  the  payment  of  tuition  at  other  high 
schools  of  pupils  living  within  three  miles  of  the  school  desig- 
nated in  the  agreement,  if  the  school  or  schools  selected  by 
the  board  are  located  in  the  same  civil  township,  as  that  of 
the  board  making;  it,  or  some  adjoining  township.  In  case  no 
such  agreement  is  entered  into,  the  school  to  be  attended  can 
be  selected  by  the  pupil  holding  a  diploma,  if  due  notice  in 
writing  is  given  to  the  clerk  of  the  board  of  education  of  the 
name  of  the  school  to  be  attended  and  the  date  the  attendance 
is  to  begin,  such  notice  to  be  filed  not  less  than  five  days  previ- 
ous to  the  beginning  of  attendance.^ 


9* 


It  will  be  observed  under  the  provisions  of  the  first  part  of 
Section  7750  G.  C.,  as  above  quoted,  the  board  of  education  of  the 
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village  school  district,  referred  to  in  your  inquiry,  is  authorized 
to  enter  into  an  agreement  with  one  or  more  boards  of  education 
maintaining  high  schools,  for  the  schooling  of  all  of  its  high  school 
pupils.  By  exercising  this  authority  and  entering  int9  such  an 
agreement,  said  board  of  education  would  be  exempt  from  paying 
the  tuition  of  pupils  residing  within  three  miles  of  the  school  des- 
ignated in  said  agreement  when  such  school  is  located  in  the  same 
or  some  adjoining  township. 

If  no  such  agreement  is  made,  it  remains  to  be  determined 
whether  said  board  of  education  may  be  required  to  pay  the  tuition 
of  the  pupils,  referred  to  in  your  first  question. 

It  will  be  observed  that  under  the  provision  of  the  latter  part 
of  Section  7750  G.  C,  if  said  board  of  education  fails  to  provide 
for  the  schooling  of  its  high  school  pupils  in  the  manner  therein 
set  forth,  a  high  school  can  be  selected  by  those  pupils  holding 
diplomas  providing  due  notice  in  writing  is  given  to  the  clerk  of 
said  board  in  the  manner  prescribed  by  said  statute. 

The  above  provision  of  said  Section  7750  G.  C,  by  its  terms, 
limits  the  right  to  select  a  high  school,  in  case  of  the  failure  of  a 
board  of  education  having  no  high  school  to  provide  for  the  school- 
ing of  its  high  school  pupils,  to  those  pupils  holding  diplomas, 
issued  to  them  by  the  board  of  county  school  examiners  under 
authority  of  Section  7744  G.  C,  as  in  force  prior  to  May  20,  1914. 

This  section  was  repealed  by  an  act  of  the  general  assembly  as 
found  in  104  0.  L.,  125,  which  act  constitutes  a  part  pf  the  new 
school  code  so-called,  and  which  became  effectiev  on  said  date  of 
May  20,  1914.  The  provisions  of  the  aforesaid  section  were  not 
re-enacted  and  the  board  of  county  school  examiners  is  no  longer 
authorized  to  examine  pupils  to  determine  their  eligibility  for  ad- 
mission to  high  school  and  to  issue  diplomas  as  evidence  of  such 
eligibility. 

.  I  call  your  attention,  however,  to  the  latter  part  of  Section 
7747  G.  C.,  as  amended  in  104  0.  L.,  125,  which  provides  that: 

''The  district  superintendent  shall  certif^r  to  the  county 
superintendent  each  year  the  names  of  all  pupils  in  his  super- 
vision district  who  have  completed  the  elementary  school 
work,  and  are  eligible  for  admission  to  high  school.  The 
county  superintendent  shall  thereupon  issue  to  each  pupil  so 
certified  a  certificate  of  promotion  which  shall  entitle  the 
holder  to  admission  to  any  high  school.  Such  certificates  shall 
be  furnished  by  the  superintendent  of  public  instruction/' 

These  provisions  of  Section  7747  G.  C.,  must  be  read  in  con- 
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nection  with  the  latter  part  of  Section  7655-7  G.  C,  as  found  in  1:04 
O.  L.  129,  which  provides  tiiat: 

''Graduates  of  any  elementary  school  shall  be  admitted 

to  any  high  school  without  examination  on  the  certificate  of 

the  district  superintendent/* 

It  was  evidently  the  intention  of  the  legislature,  in  repealing 
the  provisions  of  Section  7744  G.  C.,  as  in  force  prior  to  May  20, 
1914,  and  in  enacting  the  above  provisions  of  Sections  7747  and 
7655-7  of  the  General  Code,  that  the  certificates  of  promotion  is- 
sued by  the  district  and  county  superintendent  under  authority  of 
said  Section  7747  G.  €.,  as  amended,  shall  take  the  place  of  the 
diploma  formerly  issued  by  the  board  of  county  school  examiners 
under  authority  of  said  Section  7744  G.  C,  and  be  the  proper  evi- 
dence of  the  eligibility  of  a  pupil  for  admission  to  the  high  school. 

I  am  of  the  opinion  therefore  in  answer  to  your  first  question 
as  stated  by  me  that  pupils,  holding  such  certificates  of  promo- 
tion and  residing  in  a  village  school  district  of  the  third  class  above 
mentioned  which  maintains  no  high  school,  and  which  makes  no 
provision  for  the  schooling  of  said  pupils  in  the  manner  authorized 
by  the  first  part  of  said  Section  7750  G.  C,  may  attend  a  high 
school  in  another  school  district  and  the  board  of  education  of  said 
village  school  district  may  be  required  to  pay  the  tuition  of  said 
pupils  provided  the  notice  required  by  the  latter  part  of  said  section 
is  given  as  therein  prescribed. 

In  case  said  board  of  education  of  the  village  school  district 
has  made  the  agreement  authorized  by  the  first  part  of  said  stat- 
ute, any  pupil  residing  in  said  district  and  holding  said  certificate 
of  promotion,  and  living  at  a  distance  of  three  or  more  miles  from 
the  high  school  designated  in  said  agreement,  will  still  have  the 
right,  under  the  provison  of  said  statute,  to  select  a  high  school 
other  than  the  one  designated  by  said  board  of  education,  and  to 
have  his  tuition  paid  by  said  board. 

Your  second  question  may  be  stated  as  follows: 

May  the  board  of  education  of  a  village  school  district 
of  the  third  class  above  mentioned,  which  maintains  a  third 
grade  high  school,  be  compelled  to  pay  the  tuition  of  graduates 
from  such  high  school^  residing  in  the  district,  at  a  first  grade 
high  school  for  two  years  ? 

Your  third  question  may  be  stated  as  follows : 

May  the  board  of  education  of  a  village  school  district  of 
the  third  class  above  mentioned,  which  maintains  a  second 
grade  high  school,  be  compelled  to  pay  the  tuition  of  gradu- 
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ates  from  such  high  school,  residing  in  the  district,  at  a  first 
grade  high  school  for  one  year? 

The  answers  to  your  second  and  third  questions,  as  stated  by 

me,  are  found  in  the  provisions  of  the  first  part  of  Section  7748  G. 

C,  as  amended  in  104  0.  L.,  126,  which  are  as  follows: 

''A  board  of  education  providing  a  third  grade  high  school 
as  defined  by  law  shall  be  required  to  pay  the  tuition  of  grad- 
uates from  such  school  residing  in  the  district  at  any  first 
grade  high  school  for  two  years,  or  at  a  second  grade  high 
school  for  one  year.  Should  pupils  residing  in  the  district 
prefer  not  to  attend  such  third  grade  high  school  the  board 
of  education  of  such  district  shall  be  required  to  pay  the 
tuition  of  such  pupils  at  any  first  grade  high  school  for  four 
years,  or  at  any  second  grade  high  school  for  three  years  and 
a  first  grade  high  school  for  one  year.  Such  a  board  provid- 
ing a  second  grade  high  school  as  defined  by  law  shall  pay  the 
tuition  of  graduates  residing  in  the  district  at  any  first  grade 
high  school  for  one  year;  except  that,  a  board  maintaining 
a  second  or  third  grade  high  school  is  not  required  to  pay 
such  tuition  when  the  maximum  levy  permitted  by  law  for 
such  district  has  been  reached  and  all  the  funds  so  raised  are 
necessary  for  the  support  of  the  schools  of  such  district 
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Carpenter  et  al.,  v.  The  City  of  Cincinnati  et  al.    Vol.  92,  O.  S. 
Rep. 

Municipal  Corporations— Streets  and  Alleys— E^tai«on  oi  Rail- 
way Routes — Section  9105,  General  Code,  Constitutional — Prop- 
erty Owners'  Consents  Necessary — ^In  Absence  of  Additional 
Laws  or  Charter — ^Under  Sections  2  and  7,  Article  XVIII,  Con- 
stitution, 1912 — Secticms  1  and  26,  Article  II,  Constitution. 


Section  9105,  General  Code,  relating  to  grants  made  by  municipal  councils 
upon  the  production  of  written  consents  of  owners  of  more  than  one- 
half  of  the  feet  front  abutting  on  streets  or  public  highways,  is  not  in 
conflict  with  Section  1  of  Article  II  nor  with  any  other  provision  of  the 
present  state  constitution ;  and  it  is,  therefore,  a  valid  law,  applying  to 
all  municipalities  in  the  state,  unless  nullified  by  the  adoption  of  addi- 
tional laws  or  charter,  under  the  provisions  of  Sections  2  or  7,  Article 
XVIII  of  the  state  constitution. 

(No.  14932^DQcided  July  20,  1915.) 

Error  to  the  Court  of  Appeals  of  Hamilton  county. 
Messrs.  Dinsmore  &  Shohl,  for  plaintiffs  in  error. 

Mr.  Walter  M.  Schoenle,  city  solicitor ;  Mr.  Carl  M.  Jacobs,  Jr., 
assistant  city  solicitor ;  Mr.  George  H.  Warrington  and  Mr.  Joseph 
Wilby,  for  defendants  in  error. 

Jones,  J.  On  February  11,  1913,  the  city  council  of  Cincinnati 
passed  an  ordinance,  reciting  that  in  its  opinion  the  necessity  and 
importance  of  the  extension  of  a  street  railway  along  Reading  road 
in  that  city  warranted  the  grant  of  permission  therefor  without 
the  consent  of  the  abutting  property  owners.  Accordingly,  under 
such  an  ordinance,  the  grant  of  permission  to  The  Cincinnati 
Traction  Compahy  and  The  Cincinnati  Street  Railway  Company  to 
extend  a  railway  along  said  Reading  road  was  made  without  the 
production  to  council  of  the  written  consents  of  the  owners  of  more 
than  one-half  of  the  feet  front  of  the  lots  and  lands  abutting  on 
said  street. 

Plantiff  s  in  error,  as  owners  of  property  abutting  on  said  Read- 
ing road,  brought  an  action  to  enjoin  the  construction  of  such 
street  railroad,  and  prayed  that  the  ordinance  granting  such  per- 
mission be  declared  null  and  void. 

The  sole  question  to  be  determined  is  whether  Section  9105, 
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General  Code,  is  a  valid  enactment  under  the  i»:esent  constitution 
of  the  state. 

The  superior  court  held  that  the  section  in  question  was  valid, 
but  the  court  of  appeals  held  the  same  to  be  unconstitutional 
because  it  was  a  delegation  of  legislative  power  and  therefore  in 
contravention  of  Section  1,  of  Article  II  of  the  state  Constitution. 

The  power  of  the  council  of  a  municipality  to  make  the  grant 
was  authorized  by  Section  3777,  General  Code.  That  power,  how- 
ever, is  limited,  by  Section  9105,  General  Code,  which  provides  as 
follows : 

''No  such  grant  shall  be  made  until  there  is  produced  to 
council,  or  the  commissioners,  as  the  case  may  be,  the  written  con- 
sent of  the  owners  of  more  than  one-half  of  the  feet  front  of  the 
lots  and  lands  abutting  on  the  streets  or  public  way,  along  which 
it  is  proposed  to  construct  such  railway  or  extension  thereof,"  etc. 

For  a  half  century  this  and  substantially  similar  sections 
have  found  an  abiding  place  in  the  statutes  of  Ohio.  The  claim  of 
the  court  of  appeals  is  that  while  these  sections  have  been  on 
numerous  occasions  before  the  supreme  court  of  this  state,  in  each 
case  the  constitutionality  of  the  section  has  been  assumed 
by  that  court  rather  than  decided;  and  that  it  still  remains 
an  open  question  whether  these  consent  statutes  are  repugnant  to 
that  section  of  the  state  constitution  which  prohibits  the  delegation 
of  legislative  power. 

We  are  unable  to  conceive  any  delegation  of  legislative  power 
in  this  section  which  requires  the  consent  of  abutting  lot  owners 
as  a  prerequisite  to  municipal  action.  The  abutting  lot  owner  has 
no  potential  power  in  the  making  of  the  law.  The  withholding 
of  his  consent  is  merely  a  quiescent  action  upon  his  part,  and  In 
nowise  control^  municipal  discretion.  Section  9105,  General  Code, 
supra,  is  not  to  be  considered  as  any  delegation  of  legislative  power, 
but  rather  a  limitation  upon  the  power  of  council  which  is  a  pre- 
requisite to  its  action.  Municipal  councils  have  only  such  powers 
as  are  delegated  to  them  by  the  state,  and  these  powers  can  be 
exercised  only  upon  the  conditions  named  by  the  legislative  power. 
The  council  has  no  power  to  act,  under  this  limitation,  until  the 
prerequisite  consents  are  filed.  The  same  sovereign  authority  that 
has  given  to  municipalities  control  of  streets,  the  power  to  make 
occupative  grants  thereon  and  transferred  the  title  tO'  its  highways 
in  trust  for  public  use,  has  like  power  to  impose  conditions  and 
limitations  under  which/  such  control,  grants  and  the  occupancy 
of  its  streets  and  highways  may  be  exercised. 
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In  this  class  of  cases  the  state  has  expressly  provided  that 
these  grants  for  the  occupancy  of  its  highways  and  streets  shall 
not  be  made  until  the  written  consent  of  the  owners  of  more  than 
one-half  of  the  feet  front  of  the  lots  and  lands  abutting  on  the 
street  or  public  highway  should  be  produced. 

Under  the  limitation  thus  imposed  upon  it  by  the  state,  the 
council  has  no  power  to  act  until  the  prerequisite  condition  has 
been  fulfilled.  It  is  therefore,  in  no  sense  a  delegation  of  legisla- 
tive power,  but  a  lack  of  power  upon  the  part  of  the  council  to  act 
until  the  fulfillment  of  that  condition.  Roberts  v.  Easton  et  al., 
19  Ohio  St.,  78 ;  The  Mt.  Auburn  Cable  Ry.  Co.  v.  Neare  et  al.,  54 
Ohio  St.,  153. 

We  recognize  the  fact  that  this  court  has  decided  that  in  this 
class  of  cases  these  consents  are  not  property  rights,  but  rights 
personal  to  each  owner  of  the  abutting  lot,  and  that  as  such  they 
need  not  be  appropriated.  However,  the  legislature  in  its  wisdom 
had  adopted  the  policy  of  providing  that  these  consents  must  be 
secured.  As  stated  by  Judge  Day  in  the  case  of  Roberts  v.  Easton 
et  al.,  supra,  the  evident  object  of  these  consent  statutes  was  to 
protect  the  owners  of  property  from  the  arbitrary  use  of  the 
streets  on  the  part  of  the  municipal  authorities.  The  wisdom  of 
this  policy  lies  in  the  discretion  of  the  legislature,  and  we  are  not 
authorized  to  disturb  it ;  but  by  adopting  and  making  it  a  condition 
precedent  to  municipal  action  by  one  of  its  agencies,  the  state  im- 
posed that  limitation  upon  the  power  of  its  municipal  agency  as  a 
prerequisite  to  its  exercise. 

The  foregoing  constitutional  feature  was  the  only  one  urged 
in  argument  and  decided  by  the  lower  courts,  although  it  was  sug- 
gested by  counsel  for  defendant  in  error  that  the  section  might  be 
repugnant  to  Section  26  of  Article  II  of  the  Ohio  Constitution, 
which  provided  that  no  act  should  take  effect  ''upon  the  approval 
of  any  other  authority  than  the  general  assembly."  But  very  little 
stress  is  laid  upon  the  application  of  that  section  of  the  constitution, 
and  it  is  difficult  to  see  how  it  could  apply  to  these  consent  satutes, 
for  the  reason  that  if  the  council  had  the  power  to  pass  the  law 
the  same  would  take  effect  irrespective  of  the  approval  of  any  other 
authority.  No  other  constitutional  question  was  made  in  the 
case. 

At  the  present  term  of  this  court,  in  the  case  of  Billings  et  al. 
V.  The  Cleveland  Ry.  Co.,  post — the  majority  of  this  court  held  this 
statute  unconstitutional  under  the  recent  home-rule  amendment, 
for  the  reason  that  in  that  case  the  city  of  Cleveland  had  adopted  a 
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charter  covering  this  feature  and  thus  nullified  the  act ;  but  as  the 
city  of  Cincinnati  had  no  such  charter,  and  as  the  home-rule 
amendment  is  not  self -executing  (The  State,  ex  reh  City  of  Toledo, 
V.  Lynch,  Auditor,  88  Ohio  St.,  71),  The  Cleveland  case  has  no  ap- 
plication to  the  case  at  bar.  Cincinnati  has  adopted  no  charter; 
nor  have  additional  laws  been  passed  touching  this  feature,  withiji 
the  purview  of  Section  2,  Article  XVIII  of  the  Constitution. 

The  court  of  appeals  erred  in  holding  Section  9105,  General 
Code,  unconstitutional,  and  its  judgment  is  reversed  and  that  of 
the  superior  court  of  Cincinnati  is  affirmed. 

Judgment  of  the  court  of  appeals  reversed,  and  that  of  superior 
court  of  Cincinnati  affirmed. 

Nichols,  C.  J.,  Johnson  and  Newman,  J.J.,  concur. 

Donahue  and  Wanamaker,  JJ.,  dissent. 


MOTION  DOCKET. 

8971.  John  G.  Owens,  A  taxpayer, 
¥8.  The  Board  of  Bducation  of  the 
City  School  Dlst  of  the  City  of  Cleve- 
land et  al.  Motion  by  plaintiff  to  ex- 
tend time  for  printed  record  and  brief 
and  to  dispense  with  printing  certain 
evidence  in*  cause  No.  14964  on  the 
general  docket.     Allowed. 

8972.  John  G.  Owens,  a  taxpayer, 
vs.  The  Board  of  Education  of  the 
City  School  Dist.  of  the  City  of  Cleve- 
land, et  al.  Motion  by  defendant,  J. 
M.  H.  Frederick,  to  dismiss  petition  in 
error  in  cause  No.  14964  on  the  gen- 
eral docket.     Overruled. 

9033.  The  Second  National  Bank  of 
Cincinnati  vs.  The  First  National 
Bank  of  Okeana.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

9034.  The  Fidelity  &  Casuality  Co. 
vs.  The  Andrews  &  Hitchcock  Iron  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  county 
to  certify  its  record.    Overruled. 

9035.  John  H.  Anderson  vs.  Ella  L. 
Galloway  et  al..  Administratrices.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Belmont  county  to  cer- 
tify its  record.     Allowed. 

9036.  S.  A.  Clay  et  al.  v.  Andrew 
Brunswick  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Mercer  county  to  certify  its  record. 
Overruled. 

9037.  The  State  Liability  Board  of 
Awards  et  al.  v.  Newton  Snyder.  Mo- 
tion  by   defendant   to   dispense   with 


printing  record  in  cause  No.  15136  on 
the  general  docket.    Allowed. 

9039.  John  Hansen  vs.  Lizzie  Gais- 
ser.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

9040.  The  Cincinnati  Street  Ry.  Co. 
et  al.  v.  City  of  Cincinnati.  Motion 
for  an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify  its 
record.  Allowed. 

9041.  The  Northwestern  National 
Insurance  Co.  vs.  Walter  T.  Stevens, 
Admr.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  record.  Over- 
ruled. 

9043.  William  Graefe  vs.  City  of 
Sandusky  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Erie  county  to  certify  its  record. 
Overruled. 

9047.  The  C.  C.  C.  &  St  L.  Ry.  Co. 
vs.  William  Sibole.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Clark  county  to  certify  its  record. 
Overruled. 

9049.  James  M.  Butler,  a  taxpayer, 
vs.  George  J.  Karb,  Mayor,  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Franklin  county  to  cer- 
tify its  record.     Allowed.- 

9050.  The  Colufbbus  Mutual  Life 
Ins.  Co.  vs.  Frederick  C.  Saas.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Franklin  county  to  cer- 
tify its  record.     Overruled. 

9052.  The  Stark  Electric  Railroad 
Co.  vs.  Sarah  A.  Brooks,  Guardian. 
Motion  by  defendant  to  strike  petition 
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in  error  from  files  in  cause  No.  15104 
on  tlie  general  docket.    Overruled. 
GENERAL  DOCKET. 

14825.  The  State  of  Ohio  vs.  The 
Cleveland  &  Pittsburg  Railroad  Com- 
pany et  al.  Cuyahoga.  Judgment 
affirmed.     Opinion. 

14899.  William  S.  Thomas  vs.  Mabel 
T.  Matthews.  Clark.  Judgment  re- 
versed.    Opinion. 

14944.  The  Cincinnati,  Mllf ord  and 
Loveland  Traction  Co.  vs.  The  State 
of  Ohio,  franklin.  Judgment  af- 
firmed.   Opinion. 

14949.  David  M.  Hostetler  vs.  Ed- 
ward A.  Peter  et  al.  Tuscarawas. 
Judgment  affirmed.    Opinion. 

14951.  John  H.  Schell  vs.  D.  D.  Du- 
Bois,  Admr.  Belmont.  Judgment  af- 
firmed.    Opinion 

14981.  The  Board  of  Commissioners 
of  Mercer  cointy  et  al.  vs.  Catherine 
Deitsch  et  al.  Mercer.  Judgment  of 
Court  of  Appeals  reversed* and  that  of 
Common  Pleas  and  Probate  Court  af- 
firmed. Cause  remanded  to  Probate 
Court     Opinion. 


14990.  M.  J.  Limbaugh  vs.  The 
Western  Ohio  R.  R.  Co.  Allen.  Judg- 
ment of  Court  of  Appeals  reversed 
and  that  of  Common  Pleas  affirmed. 
Opinion. 

15012.  Thomas  Mcmning  vs.  The 
Villiage  of  Lakewood.  Cuyahoga. 
Judgment  reversed.  Cause  remanded 
to  Court  of  Appeals  with  Instructions 
to  overrule  motion  to  dismiss  appeai. 
Per  curiam. 

15039.  Frank  Crowley  vs.  The  State 
of  Ohio.  Fairfield.  Judgment  afllrm- 
ed.    Opinion. 

15074.  The  State  of  Ohio  ex  rel. 
Raymond  T.  Garrison  vs.  Bernard  P. 
Brough,  a  Judge.  In  Prohibition. 
Writ  denied.    Opinion. 

15148.  The  K-W  Ignition  Company 
vs.  Unit  Coll  Company.  Cuyahoga. 
Dismissed  on  motion  of  plaintiff  in 
error  and  Its  costs. 

15053.  William  E.  Bly  vs.  W.  J. 
Smith,  Sheriff  of  Cuyahoga  county. 
Cuyahoga.  Judgment  affirmed.  Opin- 
ion. 
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The  Biila  Tailors  Company,  Ashta- 
bula, $10»000.  John  T.  Peterson,  J.  M. 
Klumph,  M.  G.  Spaulding,  Hugh  He- 
witt, L.  R.  Klumph. 

The  Amalgamated  Realty  Company, 
Lima,  $18,000.  Mark  AltschnU 
Simon  S.  Fishel,  A.  L.  Matheaney. 
Samuel  Michael,  Geo.  H.  Matheaney, 
B.  Altschul. 

The  Akron  Store  Fixture  Company, 
Akron,  $25,000.  J.  Burt  Jackson,  W. 
X*.  Stanley,  F.  W.  Hatchel,  W.  S.  Nico- 
demus,  John  B.  Binns. 

The  Travelers  Garage  and  Sales 
Company,  East  Liverpool,  $10,000. 
William  F.  McGonigal,  A.  S.  August, 
Clarence  Beilby. 

The  Ken  il worth  Company,  Cleve- 
land, $20,000,  huilding  contractors.  E. 
J.  Freer,  R.  S.  Foerste,  Paul  T.  Cahlll, 
John  H.  Drummond,  and  L.  G.  Schoo- 
ley. 

The  Elk  Hardwood  Lumber  Com- 
pany. Celina,  $10,000.  D.  H.  Miller,  A 
D.  Chapman,  L.  U  Chapman,  C.  C 
Chapman,  A.  R.  Hunter. 

The  Simplex  Oil  &  Gas  Company, 
Cleveland,  $6000.  Charles*  H.  Hyde, 
U  A.  Launderville,  George  C.  Kretch- 
ner.  Mason  G.  St  John,  J.  J.  Green. 

The  W.  Blasberg  Fertilizer  Com- 
pany,  Cleveland,  $10,000.  M.  Blasberg, 
J.  Gringler.  Ida  Gringler,  Herman 
Flnkle,  D.  H.  Goldsmith. 

The  Cleveland  Automatic  Base  Ball 
Company,  Cleveland,  $15,000.  A.  C 
Knight,  Wm.  M.  Byrnes,  Nevava  Ficht, 
M.  F.  McFadden,  E.  C.  Spader. 

The  Farmers'  and  MeTchants'  Bank 
of  Williamsburg,  $30,000.  T.  G.  Fob- 
ter,  E.  S.  Moorhead,  J.  F.  Knight,  J.  C. 
Fnhr,  George  Brintzinghoffer,  E.  J. 
Hutchinson,  J.  B.  Cover. 

The  iTop-N-Och  Baking  Company, 
Columbus,  $100,000.  Wm.  C.  Lau,  B. 
R.  Lau,  Flora  T.  Lau,  Frank  Dunkle, 
Harry  A.  Cooper. 

The  People's  Mineral  Bath  House 
and  Hotel  Investment  Company, 
Springfield,  $25,000.  J.  D.  Harkless, 
Thomas  W.  Burton,  M.  D.,  Neva  John- 
son, Robert  G.  Walker,  V.  E.  Cotman. 

The  Cuyahoga  Mortgage  Company, 


Cleveland,  $600,000.  Joseph  Laronge, 
Fred  Dersberg,  E.  P.  Strong,  Geo.  Q. 
Kooley,  F.  A.  Cook. 

The  Equity  E2quipment  Company, 
Cincinnati,  $3000.  Albert  W.  Thaw, 
Howard  B.  Williams,  C.  Taylor  Hand- 
mann,  Michael  Dumler,  Henry  K.  Gib- 
son. 

The  Miami  Cleaning  Company,  Ham- 
ilton, $10,000.  Albert  Boss,  W.  M.  Hen- 
ning,  John  Schneider,  J.  Wesley  Mor- 
ris, Jr. 

The  Baldwin  Brothers  Company, 
Cleveland,  $60,000;  general  contract- 
ing. Wm.  F.  Baldwin.  D.  H.  Tilden,  L. 
E.  Davenport,  W.  J.  Budd,  N.  I.  Young. 

The  Henry  Land  Company,  Cleve- 
land, $10,000.  L.  D.  Lamolne,  K.  A, 
Lamoine,  C.  L.  Howells,  Charles  J. 
Ott  and  F.  M.  Ott. 

The  Grand  Theater  &  Amusement 
Company,  Mansfield,  $60,000.  Paul  K 
Sturges,  C.  F.  Routzahn,  Frank  Bever- 
stock.  A.  J.  Zahneis,  Sr. 

The  Haettich  Roofing  Co.,  Cleveland 
$10,000.  Chas.  A.  Haettich,  Caroline 
Haettich,  John  C.  Brandt,  Henry  C. 
Mundinger,  Arthur  Boltz. 

The  Independent  Ribbon  &  Carbon 
Company,  Cleveland,  $10,000.  F.  W. 
Powell,  H.  J.  Riebe,  E.  S.  Couzens, 
Joe  Steverding  and  V.  F.  C.  Hartman. 

The  K.  &  G.  Shoe  Company,  Mans- 
field, $10,000.  J.  I.  Kwass,  Delta  M. 
Gross,  F.  R.  Webber,  Fred  U  Boock 
and  C.  F.  Price. 

The  LugabiU  Fuel  &  Building  Ma- 
terial Company,  Lima,  $10,000.  Arthur 
Lugabill,  Ernest  C.  Hyter,  John  E. 
Lugabill,  Brice  B.  Applas,  Chas.  E. 
Fenner. 

The  Nelsonvllle  Coal  Company,  Nel- 
sonville,  $2500.  E.  J.  Sanders,  Amos 
Mallon,  C.  L.  Hamilton,  J.  M.  Hyde, 
W.  H.  Parks. 

The  National  Traction  &  Plow 
Company,  Carey,  $5000.  Alexander 
Carpenter,  R.  G.  Spencer,  C.  C.  Kisell, 
E.  C.  EMwards,  C.  G.  Spencer. 

The  Trolley  Manufacturing  Company, 
Bowling  Green,  $10,000.  Roscoe  E.  See- 
ver,  Arthur  Hale,  John  L.  Smith,  Har- 
vey A.  Thrush,  Robert  B.  Seever. 
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The  Sohwartz-Eagon  Company,  Fre- 
mont, $16,000;  undertaking.  Edward 
Schwartz,  Wm.  H.  Schwartz,  Frances 
E.  Schwartz,  €.  M.  Elagon,  Max  Gabel. 

The  "Save  Your  Dollar"  Company, 
Bellevue,  $25,000;  seeds,  provisions, 
etc.  Irwin  T.  Fangboner,  Chas.  B. 
Dillon,  John  E.  Pafenbach,  Clayton  W. 
Jenkins,  E.  F.  DUloa. 

The  Vaughn  Oil  Company,  Marietta, 
$20,000.  Chas.  H.  Vaughn,  C.  S.  South- 
erland,  Mina  Vaughn,  Carrie  Vaughn, 
Myra  Vaughn. 

The  Worlde  Welfare  Publishing 
Company,  Warren,  $10,000.  Fred  H. 
Wulf,  J.  C.  Hunt,  B.  A.  Hills,  E.  P. 
Foster,  Everett  St.  John. 

The  Central  Ohio  Sand  &  Gravel 
Company,  Dresdon,  $15,000,  Chas.  Gal- 
linger,  Chas.  F.  Michael,  Wm.  Timple, 
P.  D.  Ellis,  L.  S.  Shaffer. 

The  Cleveland  Terminal  Warehouse 
Company,  Cleveland,  $10,000.  Chas.  H. 
Stone,  Jr.,  A.  H.  Greeley,  H.  F.  Greeley, 
M.  H.  Greeley,  J.  W.  Kelley 

The  Cleveland  Safety  Ladder  Com- 
pany, Cleveland,  $50,000  Martin  Baner, 
Frank  G.  Malehus,  Fred  A.  A.  Webber. 
W.  C.  Werley,  Michael  Dahler. 

The  Hopedale  Coal  Company,  Cadiz, 
$50,000.  Chas.  E.  Stewart,  Walter  A. 
HInes,  Ehnerson  P.  Hines,  Newton 
Chapln.  Oliver  D.  Cope. 

The  J.  G.  Kuehnle  Company,  Toledo, 
$100,000;  door,  sash  and  lumber.  John 
G.  Kuehnle,  Gaston  Mitchel,  Frank 
Redding,  Somers  Eberly,  Adolph 
Kuehnle. 

The  J.  D.  Farasey  Manufacturing 
Company,  Cleveland,  $40,000;  boilers, 
tanks,  gas  furnaces,  etc.  M.  F.  Fara- 
sey, James  Farasey,  Geo.  A.  Farasey, 
William  Carey. 

The  McGowan  Athletic  Club,  Akron, 
$1000.  John  E.  McGowan.  John  Mc- 
Lean, W.  S.  Zigler,  Geo.  H.  Schwartz, 
Peter  Shafer. 

The  Ohio  Valley  Mausoleum  Com- 
pany, Gallon,  $5000.  G.  C.  Hunter,  H. 
L.  Bodley,  M.  I.  Gaverick,  Burr  Modie. 

The  Riverview  Mausoleum  Company, 
Gallon,  $5000.  C.  C.  Hunter,  H.  L.  Bod- 
ley, M.  I.  Gaverick.  Burr  Modie. 

The  Rogers-Davis  Lumber  Company, 
Pleasant  Hill,  $25,000.  Elmer  C.  Rog- 
ers, Georglana  Davis,  Lewis  A.  Davis, 
Oliver  W.  Bloom,  William  B.  Stewart. 

The  Womans  City  Club  of  Cleveland, 
$7000.  Belle  Sherwin,  Mary  E.  Ray- 
mond, Marion  A.  Parsons,  Edna  B.  Per- 
kins, Sophia  B.  Bushnell,  Kate  B.  Bur- 
ton, Constance  I.  Bell. 

The  Frankenberg  Construction  Com- 


pany, Columbus,  $25,000.  Geo.  F. 
Frankenberg,  H.  H.  Johnson,  L.  M.  H. 
Potter,  E.  Horlocker,  H.  A.  Smith, 
Chas.  F.  Johnson. 

The  Boston  Department  Store  Com- 
pany, East  Liverpool,  $10,000.  Lee 
Keller,  Edward  Keller,  J.  S.  Welder, 
Barney  Schwartz  and  Sidney  Seidman. 

The  Carbon  Brick  Company,  Toungs- 
town,  $50^000.  Jno.  B.  Malloy*  H.  T. 
McCartney,  H.  H.  Howalt,  J.  Boshlm, 
R  Wright. 

The  United  Fisheries  Company,  San- 
dusky, $25,000.  C.  F.  Mlschler,  J.  G. 
Pyle,  B.  K.  Ramsey,  E.  D.  King,  A.  K. 
Nier. 

The  E.  B.  Brown  Optical  Company. 
Cleveland,  $10,000.  E.  B.  Brown,  H. 
J.  Brown,  C.  L^  Smith,  Irving  Stafford, 
W.  F.  Kyle. 

The  Padaford  Publishing  Company, 
Cleveland,  $5000.  W.  H.  Seagrave, 
C.  C.  Ford,  N.  I.  Toung,  G.  M.  Rellley, 
L  B.  Davenport 

The  Chas.  Ettinger  Company,  Cleve- 
land, $10,000;  jewelry.  J.  M.  Bern- 
stein, J.  M.  Ulmer,  F.  J.  Bokor,  E.  F. 
Allen,  E.  L.  Mueller. 

The  Electrical  Insulation  Company. 
Cleveland;  $10,000.  G.  R.  Brown,  A. 
B.  Weeks,  R.  O.  Bartholomew,  E.  W. 
Leeper,  I.  E.  Arnold. 

The  Bosley-Bishop  Company,  Cleve 
land,  $10,000;  printing  and  publish- 
ing. R.  H.  Bosley,  W.  J.  Bishop,  G.  A. 
Mowery,  D.  C.  Carter,  Elmer  G.  Roh- 
rich. 

The  Lezlus  Automatic  Draft  Regula- 
tor Company,  Cleveland,  $1000.  Max 
Lezlus,  Geo.  Lezlus,  W.  D.  Appel,  F.  R. 
Hutchinson.  P.  G.  Kussulker. 

The  Toledo-Joplin  Mining  Company, 
Toledo,  $50,000.  James  Nye,  Robert 
G.  Young,  Chester  S.  Chambers,  Ben 
W.  Johnson,  A.  B.  Huston. 

Increases. 

The  G.  W.  Bobb  Company.  Colum- 
bus: $200,000  to  $400,000. 

The  Dalzell  Brothers  Company, 
Youngstown:  $10,000  to  $100,000. 

The  City  Ice  &  Coal  Company,  Mas- 
sillon;  $10,000  to  $25,000. 

The   Standard   Oil   Cloth   Company, 

The  Farmers  &  Merchants  State  ft 
Savings  Bank,  Montpelier;  $25,000  to 
$40,000. 

The  Euclid  Stone  &  Brick  Company. 
Cleveland;  $50,000  to  $125,000. 

Decreases 

The  Pyle  Abstract  &  Loan  Corn- 
pan  v,  Palnesville;  $20,000  to  $5000. 

The  Ohio  United  Drug  Company,  To- 
ledo;  $100,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  763 — ^In  the  Matter  of  the  Kermit  Gas  Company  for  an  Order 
Authorizing  the  Issue  of  $9,000,000.00,  Par  Value,  of  Its  Capital 
Stock  and  $7,500,000.00,  Face  Amount  of  Its  First  Mortgasre, 
Six  Per  Cent.  Twenty  Year,  Sinkinsr  Fund,  Gold  Bonds.  Prayer 
Granted. 


(Dated  February  23,  1916.) 

This  day  after  due  hearing,  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  filed  February  tenth, 
1916,  of  the  Kermit  Gas  Company,  a  corporation  duly  authorized 
to  engage  in  business  in  the  state  of  Ohio,  asking  for  consent  and 
authority  to  issue  its  common  capital  stock  of  the  par  value  of 
$9,000,000.00  and  its  first  mortgage,  six  per  cent,  twenty  year, 
sinking  fund,  gold  bonds  of  the  principal  sum  of  $7,500,000.00  in 
payment  of  the  purchase  price  for  the  property  of  the  United  Fuel 
Gas  Comany,  the  acquisition  of  which  was  consented  to  and  au- 
thorized by  order  in  the  proceeding  No.  756,  entitled  as  herein- 
after set  out,  and  to  provide  applicant  a  working  capital,  and  it  ap« 
pearing  that  the  issue  of  said  capital  stock  and  bonds  is  reasonably 
required  for  the  acquisition  of  property,  to  be  used  and  useful, 
for  the  prosecution  of  applicant's  corporate  purposes  and  the  con- 
struction, completion,  extension  and  improvement  of  its  facilities 
and  the  improvement  and  maintenance  of  its  service,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  the  issue 
of  said  capital  stock  and  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Kermit  Gas  Company  be,  and  it  here- 
by is  authorized  to  issue  its  common  capital  stock  of  the  total  par 
value  of  nine  million  dollars  ($9,000,000.00)  and  its  first  mortgage, 
six  per  cent,  twenty  year,  sinking  fund,  gold  bonds  of  the  total 
principal  sum  of  seven  million,  five  hundred  thousand  dollars 
($7,600,000.00),  and  that  four  hundred  and  thirteen  thousand  dol- 
lars ($413,000.00),  principal  sum,  of  said  bonds  be  sold  for  the 
highest  price  obtainable  but  for  not  less  than  ninety  (90)  per 
centum  of  the  par  value  thereof.    It  is  further 

Ordered,   That   said   capital   stock   and   seven   million  and 
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eighty-seven  thousand  dollars,  principal  sum,  of  said  bonds  be 
used  for  the  payment  of  the  consideration  for  the  property,  to  be 
acquired  under  authority  of  the  order  made  and  entered  in  the 
proceeding  entitled,  'In  the  matter  of  the  joint  application  of  the 
United  Fuel  Gas  Company  for  an  order  authorizing  the  purchase 
by  the  Kermit  Gas  Company  of  the  property  and  franchises  of 
the  United  Fuel  Gas  Comany,"  No.  756,  in  the  following  manner, 
to-wit : 

All  of  said  stock  to  be  exchanged,  at  par,  for  the  outstanding 
capital  stock  of  said  United  Fuel  Gas  Company  of  the  par  value 
of  $9,000,000.00. 

$8,199,000.00,  principal  sum,  of  said  bonds  to  be  issued. in  ex- 
change at  par,  for  the  following  funded  debt  of  the  said  United 
Fuel  Gas  Company: 

United  Fuel  Gas  Company  Debenture  Six  Per 

Cent  Gold  Bonds,  due  July  1,  1920 $4,292,000.00 

United  States  Natural  Gas  Company  Six  Per  cent 
Collateral  and  Mortgage  Gold  Bonds,  due 
July  1,  1920 1,721,000.00 

Kanawha  Gas  Company  First  Mortgage  Six  Per 
Cent  Gold   Coupon   Bonds,   $30,000.00   due 
September    1,    1916,    $30,000.00    due    Sep- 
tember 1,   1917 60,000.00 

Triple  State  Natural  Gas  and  Oil  Company  Six 
Per  Cent  Gold  Bonds,  $8,000.00,  due  July  1, 
1916,  $10,000.00  due  July  1,  1917,  $8,000.00 
due  July  1,  1918 26,000.00 

$888,000.00,  principal  sum,  of  said  bonds  to  be  issued  to  re- 
fund at  par,  with  an  adjustment  of  accrued  interest,  of  an  equal 
amount  of  demand  notes  of  the  said  United  Fuel  Gas  Company.  It 
is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  of  the  principal  sum  of  $413,000.00  be  deposited  in  appli- 
cant's treasury  to  be  used  for  working  capital.    It  is  further 

Ordered,  That  applicant,  forthwith  upon  the  acquisition 
thereof,  render  all  of  said  capital  stock,  bonds  and  notes  of  said 
United  Fuel  Gas  Company  non-negotiable  and,  upon  the  acquisi- 
tion of  all  of  said  securities  and  evidences  of  indebtedness,  cancel 
and  destroy  the  same.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding: 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  the  purchase  price  for  which  said  capital  stock  and  a  portion  of 
said  bonds  herein  are  authorized  to  be  issued,  as  an  acquiescence 
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in  the  values  placed  upon  said  property  by  said  companies,  nor  as 
an  approval  of  the  consideration  stipulated;  nor  shall  anything 
herein  be  construed  as  an  approval  by  the  commission  of  the  rates 
now  charged  for  service  by  said  companies,  nor  as  a  finding  by  the 
commission  that  said  rates  are  reasonable  and  not  excessive  and 
not  discriminatory,  or  that  the  service  of  said  companies  is  ad^ 
quate,  efficient  or  sufficient.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion, within  twenty  days  after  the  close  of  each  calendar  quarter, 
of  the  issue  and  disposition  of  said  capital  stock  and  bonds  and 
of  the  expenditure  of  the  proceeds  of  said  bonds  herein  authorized 
to  be  sold,  pursuant  to  the  terms  and  conditions  of  this  order  and 
of  the  present  treatment  and  ultimate  destruction  of  all  of  said 
securities  and  other  evidences  of  indebtedness  of  the  said  United 
Fuel  Gas  Company. 

No.  737 — ^In  the  Matter  of  the  Application  of  The  Ohio  Gas,  Light 
and  Coke  Company,  of  Toledo,  Ohio,  for  Authority  to  Issue 
$25,000.00  Par  Value  of  the  Bonds  of  Said  Company,  $25,000.00 
Par  Value  of  the  Preferred  Stock  of  Said  Company,  and 
$25,000.00  Par  Value  of  the  Common  Stock,  Preferred  Stock 
or  Bonds  of  Said  Company  as  Said  Company  May  Determine, 
For  the  Purpose  of  Paying  for  Additions,  Extensions,  Improve- 
ments and  Betterments;  and  $25,000.00  Par  Value  of  the  Pre- 
ferred Stock  of  Said  Company  For  the  Purpose  of  Redeeming 
Bonds  of  Said  Company  as  Said  Bonds  Mature.    Prayer  Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  filed  January  twenty- 
fourth,  1916,  of  The  Ohio  Gas,  Light  and  Coke  Company,  asking 
for  consent  and  authority  to  issue  $25,000.00  par  value  of  its 
first  mortgage,  six  per  cent,  thirty  year  bonds,  $25,000.00  par  value 
of  its  seven  per  cent,  preferred  capital  stock,  and  $25,000.00  par 
value  of  its  common  capital  stock  or  its  said  preferred  capital 
stock  or  its  said  bonds,  as  it  may  determine,  the  proceeds  to  be 
used  to  pay  for  additions,  extensions  and  betterments  to  its  plants 
and  property,  and  to  issue,  in  addition  thereto,  $25,000.00,  par 
value,  of  its  said  preferred  capital  stock  for  the  purpose  of  redeem- 
ing $5,000.00  of  its  bonds,  maturing  annually  on  June  1, 1916, 1917, 
1918,  1919  and  1920,  and  it  appearing  that  the  issue  of  said  stocks 
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and  bonds  is  reasonably  required  for  the  construction,  completion, 
extension  and  improvement  of  applicant's  facilities  and  the  main- 
tenance and  improvement  of  applicant's  facilities  and  the  main- 
its  bonded  indebtedness  as  the  same  may  mature,  the  commission 
is  satisfied  that  its  consent  and  authority  for  the  issue  of  said 
stocks  and  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ohio  Gas,  Light  and  Coke  Company 
be,  and  it  hereby  is  authorized  to  issue  its  first  mortgage,  six  per 
cent,  thirty-year  bonds  of  the  principal  sum  of  Twenty-five  Thou- 
sand ($25,000.00)  Dollars,  its  seven  per  cent,  preferred  capital 
stock  of  the  total  par  value  of  Fifty  Thousand  ($50,000.00)  Dol- 
lars, and,  as  it  may  elect.  Twenty-five  Thousand  ($25,000.00)  Dol- 
lars, par  value  of  its  common  or  said  preferred  capital  stock  or 
of  its  said  bonds,  and  that  said  bonds  and  stock  be  sold  for  the 
highest  price  obtainable,  but  not  less  than  the  par  value  thereof, 
plus,  in  the  case  of  said  preferred  stock  and  bonds,  accrued  divi- 
dends or  interest.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  appli- 
cant's bonds  of  the  principal  sum  of  $25,000.00,  of  its  preferred 
stock  of  the  par  value  of  $25,000.00  and  of  the  securities  of 
$25,000.00  which  it  may  elect  to  issue  under  the  alternative  author- 
ity herein  granted,  be  used  to  pay  for  the  additions,  extensions  and 
improvements  to  its  plants  at  Napoleon,  Wauseon,  Bryan,  Mont- 
pelier  and  Delta,  Ohio,  set  out  and  described  in  the  application 
herein  of  the  total  estimated  cost,  including  supervision,  of 
$75,000.00,  said  application,  insofar  as  it  describes  and  enumerates 
said  additions,  extensions  and  improvements  being  hereby  made  a 
part  of  this  order  by  reference;  and  that  the  proceeds  arising 
from  the  sale  of  the  remaining  $25,000.00,  par  value,  of  said  pre- 
ferred stock,  be  used  to  redeem  applicant's  outstanding  bonds 
which  mature  in  the  sum  of  $5,000.00  annually,  on  the  first  day  of 
June,  1916,  1917,  1918,  1919  and  1920.    It  is  further 

Ordered,  That  applicant,  forthwith  upon  the  payment  and  re- 
demption of  any  of  said  outstanding  bonds,  forthwith  cancel  and 
destroy  the  same.    It  is  further 

Ordered,  That  any  excess  of  bonds,  which  applicant  by  se- 
lection of  the  alternative  authority  herein  granted,  may  issue  above 
the  amount  of  its  capital  stock  issued  and  outstanding,  be  and  it 
hereby  is  approved.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  its  capital  stocks  and  bonds 
under  the  authority  herein  granted,  detailing  the  character  of  se- 
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cuiity  issued  and  the  amount  realized  from  the  sale  thereof,  and, 
within  twenty  days  after  the  close  of  each  calendar  quarter,  the 
disposition  and  use  made  of  the  proceeds  thereof,  setting  forth  in 
reasonable  detail  the  purposes  for  which  expended,  and,  where  a 
portion  of  such  moneys  are  used  to  redeem  bonds,  the  fact  of  the 
cancellation  and  destruction  of  such  bonds. 

No.  439— In  the  Matter  of  the  Application  of  The  Carroll  Tele- 
phone Company,  of  Carroll,  Fairfield  County,  Ohio^  for  the  Con* 
sent  and  Approval  of  the  Commission  for  the  Issuance  to  Iti9 
Stockholders  of  $4,500.00  in  Six  Per  Cent.  Notes^  for  the  Reim- 
bursement of  Moneys  Actually  E^xpended,  In  Accordance  With 
the  Terms  of  Section  56  et  seq.  of  the  Public  Service  Commis^ 
sion  Act.    Prayer  Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  filed  December  thirty- 
first,  1912,  of  The  Carroll  Telephone  Company,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Ohio,  asking  for  consent 
and  authority  to  issue  and  distribute,  pro  rata,  among  its  stock- 
holders, Four  Thousand,  Five  Hundred  Dollars,  principal  sum,  of 
three-year,  six  per  cent,  notes  in  lieu  of  moneys  theretofore  ex- 
pended from  income  for  the  construction  of  additions,  extensions 
and  improvements  to  its  plant  and  facilities,  which  moneys  such 
stockholders  might  otherwise  have  received  in  dividends  as  a  re- 
turn upon  their  said  investment,  and  it  appearing  that  the  issue 
of  said  notes  is  reasonably  required  for  the  reimbursement  of 
applicant's  treasury  for  moneys  actually  expended  from  income  for 
the  construction,  completion,  extension  and  improvement  of  its 
facilities  and  the  maintenance  and  improvement  of  its  service, 
the  commission  is  satisfied  that  its  consent  and  authority  for  the 
issue  of  said  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Carroll  Telephone  Company  be,  and 
hereby  is  authorized  to  issue  its  three-year,  six  per  cent,  notes  of 
the  principal  sum  of  four  thousand,  five  hundred  ($4,500.00)  Dol- 
lars.   It  is  further 

Ordered,  That  said  notes  be  distributed,  pro  rata,  to  appli- 
cant's stockholders  in  reimbursement  for  moneys  actually  expended 
from  income,  within  the  period  July  eighth,  1904,  to  September 
thirtieth,  1912,  inclusive,  for  the  construction  of  additions,  ex- 
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tensions  and  improvements  to  applicant's  facilities,  which  moneys 
said  stockholders  might  otherwise  have  received  in  dividends  as  a 
return  upon  their  said  investment,  such  expenditures  being  fully 
set  out  in  a  detailed  statement  filed  herein  on  the  thirtieth  day 
of  April,  1915,  which  statement  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  notes  pursuant  to  the 
tei^ns  and  conditions  of  this  order. 

No.  440' — In  the  Matter  of  the  Application  of  The  RushviUe  Bell 
Telephone  Company,  of  RushviUe,  Fairfield  County,  Ohio,  for 
the  Consent  and  Approval  of  the  Commission  for  the  Issuance  to 
Its  Stockholders  of  $1,700.00  in  Common  Stock  and  $1,250.00 
In  Six  Per  Cent.  Notes  for  the  Reimbursement  of  Moneys  Ac- 
tually Expended,  In  Accordance  With  the  Terms  of  Section 
56  et  seq  of  the  Public  Service  Commission  Act.  Prayer 
Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  December  thirty- 
first,  1912,  of  The  RushviUe  Bell  Telephone  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Ohio,  asking  for  con- 
sent and  authority  to  issue  and  distribute,  pro  rata,  among  its 
stockholders,  One  Thousand,  Seven  Hundred  Dollars,  par  value, 
of  common  capital  stock,  and  One  Thousand,  Two  Hundred  and 
Fifty  Dollars,  principal  sum,  of  three-year,  six  per  cent,  notes  in 
lieu  of  moneys  theretofore  expended  from  income  for  the  construc- 
tion of  additions,  extensions  and  improvements  to  its  plant  and  fa- 
cilities, which  moneys  such  stockholders  might  otherwise  have  re- 
ceived in  dividends  as  a  return  upon  their  said  investment,  and  it 
appearing  that  the  issue  of  said  capital  stock  and  notes  is  reason- 
ably required  for  the  reimbursement  of  applicant's  treasury  for 
moneys  actually  expended  from  income  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities  and  the  main- 
tenance and  improvement  of  its  service,  the  commission  is  sat- 
isfied that  its  consent  and  authority  for  the  issue  of  said  capi- 
al  stock  and  notes  should  be  granted.    It  is,  therefore, 

0BDE3EtED,  That  said  The  RushviUe  BeU  Telephone  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
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the  total  pax  value  of  One  Thousand,  Seven  Hundred  ($1,700.00) 
Dollars,  and  its  three-year,  six  per  cent,  notes  of  the  principal  sum 
of  One  Thousand,  Two  Hundred  and  Fifty  ($1,250.00)  Dollars. 
It  is  further 

Ordered,  That  said  capital  stock  and  notes  be  distributed, 
pro  rata,  to  applicant's  stockholders  in  reimbursement  for  moneys 
actually  expended  from  income,  within  the  period,  January  twelfth, 
1905,  to  September  thirtieth,  1912,  inclusive,  for  the  construction 
of  additions,  extensions  and  improvements  to  applicant's  facilities, 
which  moneys  said  stockholders  might  otherwise  have  received 
in  dividends  as  a  return  upon  their  said  investment,- such  expendi- 
tures being  fully  set  out  in  a  detailed  statement  filed  herein  on  the 
thirtieth  day  of  April,  1910,  which  statement  hereby  is  made  a 
part  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  notes 
pursuant  to  the  terms  and  conditions  of  this  order. 

No.  441 — In  the  Matter  of  the  Application  of  The  Frazeysburg  Bell 
Telephone  Company,  of  Frazeysburg,  Muskingum  County,  Ohio, 
for  the  Consent  and  Approval  of  the  Commission  for  the  Issuance 
to  Its  Stockholders  of  $4,200.00  in  Common  Stock,  for  the  Re- 
imbursement of  Moneys  Actually  Expended  in  Accordance  With 
the  Terms  of  Section  50  et  seq  of  the  Public  Service  Commission 
Act.    Prayer  Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  filed  December  thirty-first, 
1912,  as  amended  upon  the  hearing  of  said  matter,  December  fif- 
teenth, 1914,  of  The  Frazeysburg  Bell  Telephone  Company,  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Ohio,  ask- 
ing for  consent  and  authority  to  issue  and  distribute,  pro  rata, 
among  its  stockholders.  Two  Thousand,  Four  Hundred  Dollars,  par 
value,  of  common  capital  stock  in  lieu  of  moneys  theretofore  ex- 
pended from  income  for  the  construction  of  additions,  extensions 
and  improvements  to  its  plant  and  facilities,  which  moneys  such 
stockholders  might  otherwise  have  received  in  dividends  as  a  re- 
turn upon  their  said  investment,  and  it  appearing  that  the  issue 
of  said  capital  stock  is  reasonably  required  for  the  reimbursement 
of  applicant's  treasury  for  moneys  actually  expended  from  income 
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for  the  construction,  completion,  extension  and  improvement  of 
its  facilities  and  the  maintenance  and  improvement  of  its  service, 
the  commission  is  satisfied  that  its  consent  and  authority  for  the 
issue  of  said  capital  stock  should  be  grranted.    It  is,  therefore. 

Ordered,  That  said  The  Frazeysburg  Bell  Telephone  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  Two  Thousand,  Four  Hundred 
($2,400.00)  Dollars.    It  is  further 

Ordered,  That  said  capital  stock  be  distributed,  pro  rata,  to 
applicant's  stockholders  in  reimbursement  for  moneys  actually  ex- 
pended from  income,  within  the  period  December  twenty-eighth, 
1907,  to  September  thirtieth,  1912,  inclusive,  for  the  construction 
of  additions,  extensions  and  improvements  to  applicant's  facilities, 
which  moneys  said  stockholders  might  otherwise  have  received  in 
dividends  as  a  return  upon  their  said  investment,  such  expendi- 
tures being  fully  set  out  in  a  detailed  statement  filed  herein  on 
the  thirtieth  day  of  April,  1915,  which  statement  hereby  is  made 
a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  pursuant  to 

the  terms  and  conditions  of  this  order. 

ji 

No.  442 — In  the  Matter  of  the  Application  of  The  Sugar  Grove 
Telephone  Company,  of  Sugar  Grove,  Fairfield  County,  Ohio,  for 
the  Consent  and  Approval  of  the  Comndssion  for  the  Issuance 
to  Its  Stockholders  of  $1,800.00  in  Common  Stock  and 
$2,000.00  in  Six  Per  Cent  Notes,  for  the  Reimbursement  of 
Moneys  Actually  Expended,  in  Accordance  with  the  Terms  of 
Section  56  et  seq.  of  the  Public  Service  Commission  Act.  Prayer 
Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  December  thirty- 
first,  1912,  of  The  Sugar  Grove  Telephone  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Ohio,  asking  for  con- 
sent and  authority  to  issue  and  distribute,  pro  rato,  among  its 
stockholders,  one  thousand,  eight  hundred  dollars,  par  value,  of 
common  capital  stock  and  two  thousand  dollars,  principal  sum,  of 
three-year,  six  per  cent,  notes  in  lieu  of  moneys  theretofore  ex- 
pended from  income  for  the  construction  of  additions,  extensions 
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and  improvements  to  its  plant  and  facilities,  which  moneys  such 
stockholders  might  otherwise  have  received  in  dividends  as  a  re- 
turn upon  their  said  investment,  and  it  appearing  that  the  issue  of 
said  capital  stock  and  notes  is  reasonably  required  for  the  reim- 
bursement of  applicant's  treasury  for  moneys  actually  expended 
from  income  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities  and  the  maintenance  and  improvement 
of  its  service,  the  commission  is  satisfied  that  its  consent  and 
authority  for  the  issue  of  said  capital  stock  and  notes  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Sugar  Grove  Telephone  Company  be, 
and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  one  thousand,  eight  hundred  dollars  ($1,800) 
and  its  three-year,  six  per  cent,  notes  of  the  principal  sum  of  two 
thousand  dollars  ($2,000).    It  is  further 

Ordered,  That  said  capital  stock  and  notes  be  distributed,  pro 
rata,  to  applicant's  stockholders  in  reimbursement  for  moneys 
actually  expended  from  income  within  the  period  December  sixth, 
1904,  to  September  thirtieth,  1912,  inclusive,  for  the  construction 
of  additions,  extensions  and  improvements  to  applicant's  facilities, 
which  moneys  said  stockholders  might  otherwise  have  received 
in  dividends  as  a  return  upon  their  said  investment,  such  expendi- 
tures being  fully  set  out  in  a  detailed  statement  filed  herein  on  the 
thirtieth  day  of  April,  1915,  which  statement  hereby  is  made  a 
part  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and  notes 
pursuant  to  the  terms  and  conditions  of  this  order. 

Jl 

No.  756— In  the  Matter  of  the  Joint  Application  of  the  United 
Fuel  Gas  Company  for  an  Order  Authorizing  the  Ptirchase  by 
the  Kermit  Gas  Company  of  the  Property  and  Franchise  of  the 
United  Fuel  Gas  Company.    Prayer  Granted. 


(Dated  February  23,  1916.) 

This  day  after  due  hearing,  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application,  filed  February  tenth, 
1916,  of  the  United  Fuel  Gas  Company  and  the  Kermit  Qas  Com- 
pany, corporations  duly  authorized  to  engage  in  business  in  Ohio, 
asking  for  the  commission's  consent  to  and  approval  of  the  sale 
and  transfer,  by  the  said  United  Fuel  Gas  Company,  to,  and  the 
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purchase  and  acquisition,  by  the  said  Kermit  Gas  Company,  of  aU 
the  property  and  franchises  of  the  said  United  Fuel  Gas  Ck>mpany, 
and  it  appearing  that  the  service  furnished  the  public  will  be  im- 
proved thereby  and  that  the  public  will  thereby  be  furnished  ade- 
quate service  for  a  reasonable  and  just  rate  or  charge  therefor, 
the  commission  is  satisfied  that  its  consent  and  authority  for  such 
sale,  purchase  and  conveyance  of  said  property  should  be  granted. 
It  is,  therefore. 

Ordered,  That  the  said  United  Fuel  Gas  Company  be,  and  it 
hereby  is  authorized  to  sell  and  convey  to  the  said  Kermit  Gas 
Company,  all  of  its  property  and  franchises,  as  the  same  is  more 
fully  set  out  and  described  in  the  application  herein,  which  said 
pleading,  insofar  as  it  describes  and  enumerates  said  property  and 
assets,  hereby  is  made  a  part  of  this  order  by  reference;  and  the 
said  Kermit  Gas  Company  hereby  is  authorized  to  purchase  and 
acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
commission's  consent  to  or  approval  of  any  increase  in  rates  or 
diminution  of  service  in  the  state  of  Ohio  served  by  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  nor  charges  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efficient  or 
sufficient.    It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  in  this  state  now 
served  by  said  property,  and  that  the  authority  herein  granted 
may  be  exercised  from  and  after  the  date  of  such  filing  of  said 
scjiedules.  ^ 

CALENDAR 

March  13— 

9:00  a.  m. — Protest  of  Lima  Telephone  and  Telegraph  Company. 
March  1^— 

9:00  a.  m. — ^Application  of  the  Toledo,  Bowling  Green  &  Southern  Traction 
Company  to  issue  1141,500  bonds. 
March  15^ 

1:30  p.  m. — ^Albert  Reber  et  al  vs.  Pennsylvania  Company. 


INDUSTRIAL  COMMISSION 


No.  334— The  State  of  Ohio,  ex  rd..  Plaintiff  in  Error,  ¥8.  Percy 
Fassigr,  Defendant  in  Error. 


DECISION 
Of  the  Court  of  Appeals,  Franklin  County,  Ohio,  Rendered  on  Tues- 
day, the  Twenty-Ninth  Day  of  February,  A.  D.  1916 


Allread,  J.: 

This  action  involves  the  constitutionality  of  Section  27  of  the 
Workmen's  Compensation  Act  of  1913,  (103  O.  L.,  72),  authorizing 
the  industrial  commission  in  cases  where  the  employer  has  failed 
to  comply  with  the  act  upon  application  and  hearing  under  rules 
to  be  prescribed,  to  make  an  award  of  compensation  in  favor  of  an 
employe  (or  his  dependents,  in  case  of  death)  for  an  injury  not 
purposely  self-inflicted,  occurring  in  the  course  of  his  employment, 
it  is  further  provided  that  thei  award  shall  constitute  a  liquidated 
claim  for  damages  and  that  upon  failure,  neglect  or  refusal  of  the 
employer,  after  notice,  to  pay  such  award,  an  action  may  be  brought 
against  the  employer  in  the  name  of  the  state  for  the  benefit  of  the 
person  entitled  thereto  for  the  amount  of  the  award  with  an  added 
penalty  of  fifty  percentum. 

The  defendant,  Fassig,  was  an  employer  of  five  or  more  em- 
ployees and  had  failed  to  comply  with  the  provisions  of  the  Work- 
men's Compensation  Act. 

Pond,  for  whose  benefit  the  action  was  brought,  was  an  em- 
ploye, sustained  an  injury  in  the  course  of  his  employment,  and 
made  application  to  the  industrial  commission  to  fix  the  amount  of 
compensation  for  the  injury.  An  award  was  accordingly  made, 
and  upon  the  refusal  of  the  employer  to  pay,  suit  was  brought  for 
the  amount  of  the  award  with  penalty. 

The  court  below  upon  motion,  rendered  judgment  upon  the 
pleadings  in  favor  of  the  defendant  upon  the  ground  that  Section 
27  of  the  Workmen's  Compensation  Act  was  unconstitutional. 

The  state  prosecutes  error. 

811 
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The  Workmen's  Compensation  Act  rests  upon  the  following 

constitutional  amendment,  (Art.  II,  Section  35)  adopted  in  1912: 

"For  the  purpose  of  providing  compensation  to  workmen 
and  their  dependents,  for  death,  injuries,  or  occupational  dis- 
ease, occasioned  in  the  course  of  such  workman's  emplo3rment, 
laws  may  be  passed  establishing  a  state  fund  to  be  created  by 
compulsory  contribution  thereto  by  employers,  and  adminis- 
tered by  the  state  determining  the  terms  and  conditions  upon 
which  payment  shall  be  made  therefrom  and  taking  away  any 
or  all  rights  of  action  or  defenses  from  employes  and  employ- 
ers ;  but  no  right  of  action  shall  bt  taken  away  from  any  em- 
ploye when  the  injury,  disease  or  death  arises  from  failure  of 
the  employer  to  comply  with  any  lawful  requirement  for  the 
protection  of  lives,  health  and  safety  of  employes.  Laws  may 
be  passed  establishing  a  board  which  may  be  empoyered  to 
classify  all  occupations,  according  to  their  degree  of  hazard, 
to  fix  rates  of  contribution  to  such  fund  according  to  such 
classification,  and  to  collect,  administer  and  distribute  such 
fund,  and  to  determine  all  rights  and  claims  thereto." 

The  constitutional  amendment  is  an  enabling  provision,  as 
distinguished  from  a  limitation,  and  should  be  liberally  construed. 

Workmen's  Compensation  Acts  in  this  and  other  jurisdictions 
founded  upon  the  general  police  power,  were  found  to  be  somewhat 
fettered  and  restricted  by  general  limitations  of  the  constitution. 

The  amendment  under  consideration  was  obviously  intended  to 
transfer  the  subject  of  workmen's  compensation  to  an  adminis- 
trative board  with  summary  powers. 

The  details  of  construction  within  the  reasonable  scope  of  the 
amendment  was  necessarily  left  to  the  discretion  of  the  legislature. 

The  following  statement  of  Bradbury,  C.  J.,  in  Hubbard  vs. 
Brush,  61  0.  S.,  265,  in  respect  to  another  section  of  the  constitu- 
tion, is  appropriate  here. 

"From  the  nature  of  its  objects,  and  the  brevity  required 
of  these  fundamental  instruments,  they  cannot  deal  in  defini- 
tions, but  can  lay  down  only  general  rules  and  employ  general 
terms,  leaving  questions  of  construction  to  the  appropriate 
departments  of  the  government." 

The  purpose  of  the  Workmen's  Compensation  amendment  as 
well  as  of  the  act  adopted  thereunder  was  to  embrace  a  compre- 
hensive scheme  of  relief  for  all  occupational  accidents,  and  not 
merely  for  those  founded  upon  negligence.  The  amendment  author- 
izes a  compulsory  measure.  The  power  to  enact  a  "compulsory" 
law  necessarily  implies  the  power  to  make  the  act  effective.    This 
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is  the  sum  and  substance  of  the  great  opinion  of  Chief  Justice 
Marshall  in  McCullough  vs.  Maryland,  4  Wheaton  (U.  S.),  316. 

Section  26  of  the  compensation  act  authorizes  the  einploye  to 
bring  an  action  against  the  employer  for  injuries  sustained  by  the 
employer's  negligence  or  default,  but  does  not  provide  a  remedy 
for  cases  of  purely  accidental  injuries. 

Section  27  of  the  Workmen's  Compensation  Act  follows  the 
general  scheme  and  gives  relief  to  employes  for  all  accidental  in- 
juries arising  in  the  course  of  employment. 

The  provisions  of  Section  27  are,  therfore,  reasonably  neces- 
sary to  make  the  act  complete. 

An  employer  who  fails  to  comply  with  the  Workmen's  Com- 
pensation Act  is  entitled  to  no  greater  rights  than  those  who  do. 

Section  27  of  the  Workmen*s  Compensation  Act  charges  the 
non-complying  employer  with  the  amount  the  employe  would  have 
been  entitled  to  receive  under  the  regular  system  of  workmen's 
compensation  in  case  the  law  had  been  complied  with.  This. lia- 
bility is  in  the  nature  of  a  penalty  and  may  be  sustained  as  a  liabil- 
ity created  by  statute. 

It  was  the  legal  duty  of  the  employer  to  protect  his  employes 
under  the  Workmen's  Compensation  Act.  The  liability  of  non- 
complying  employers  prescribed  in  Section  27  is  within  the  scope 
of  the  powers  implied  in  the  Workmen's  Compensation  amendment 
and  founded  upon  sound  principles  of  justice. 

This  doctrine  is  well  stated  in  Railroad  Company  vs.  Sullivan 
32  O.  S.,  page  159,  involving  the  statutory  obligation  of  railroad 
companies  to  light  their  tracks  within  municipal  corjwrations. 

Judge  Scott  in  the  opinion  says : 

"And  if  such  a  duty  can  constitutionally  be  imposed  on  a 
railroad  company,  its  performance  may  be  secured  by  neces- 
sary sanctions.  And,  certainly,  no  milder  sanction  could  be 
effective,  to  secure  the  performance  of  the  duty  imposed,  than 
that  which  authorized  the  performance  of  the  duty  required, 
by  the  municipality,  at  the  expense  of  the  delinquent  railroad 
company." 

Statutes  providing  for  double  and  even  treble  damages  in 

favor  of  the  injured  party,  and  against  the  party  in  default  have 

been  upheld. 

Jansen  vs.  Railway  Company,  35  L.  R.  A.,  N.  S.,  1015 
and  cases  cited. 

It  is  urged  that  Section  27  does  not  seek  to  compel  a  contri- 
bution to  the  state  fund,  but  amounts  to  a  liquidation  of  damages 
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beween  employer  and  employes.  But  a  statute  should  not  be  held 
unconstitutional  merely  because  of  its  form.  A  court  should  Iook 
as  well  to  its  subst£ince  and  effect.  It  would  seem  reasonable  that 
some  relief  be  afforded  the  employes  of  the  non-complying  employ- 
er, and  that  such  relief  could  not  with  justice  be  paid  out  of  funds 
contributed  by  other  employers.  It  would  be  rational  to  require 
such  non-complying  employers  to  contribute  the  amount  required. 
This  is  the  effect  of  Section  27,  although  the  process  is  more 
direct. 

If  is  also  urged  that  the  Board  of  Awards  by  Section  27  exer- 
cises judicial  power. 

The  creation  of  administrative  boards  having  quasi- j  udicial 
duties  is  not  unfamiliar.  Commissioners  of  counties  and  trustees 
of  townships  have  jurisdiction  in  ditch  and  road  cases  and  county 
auditors  in  matters  of  taxation.  The  fact  that  actions  in  review 
or  on  appeal  are  provided,  meet  these  constitutional  requirements. 

Taylor  vs.  Crawford  72  O.  S.,  560. 

But  even  if  it  is  necessary  to  make  the  award  of  the  industrial 
commission  valid,  that  there  be  a  provision  for  notice  to  the  em- 
ployer and  an  opportunity  to  be  heard,  we  think  both  notice  and  a 
hearing  are  fairly  inferred,  if  not  expressly  provided,  in  Section 
27.  The  employe  is  required  to  file  an  application  which  "the  board 
shall  hear  and  determine."  To  "hear  and  determine"  implies  pro- 
cedure according  to  the  rules  of  courts  of  equity.  Words  and 
Phrases  sub.  Nom.  "Hearing."  Where  a  proceeding  of  this  char- 
acter is  prescribed  by  statute,  the  inference  is  that  the  hearing  is 
inter  partes  and  not  ex  parte.  To  hear  and  determine  the  applica- 
tion of  the  employe  would  under  Section  27  involve  a  hearing  in 
which  the  interested  employer  is  brought  in  and  given  an  oportun- 
ity  to  be  heard. 

If  there  be  any  doubt  in  respect  to  the  intention  of  the  legis- 
lature in  this  respect,  it  is  dispelled  by  the  following  provisions  in 
Section  27 : 

"And  the  State  Liability  Board  of  Awards  shall  adopt  and 
publish  rules  and  regulations  governing  the  procedure  before 
the  board  provided  in  this  section,  and  shall  preserve  forms 
of  notices'  and  the  mode  and  manner  of  serving  the  same  in  all 
claims  for  compensation  arising  under  this  section." 

The  fundamentals  being  provided  for  by  statute,  matters  of 
form  and  detail  may  be  delegated  to  the  commission. 

The  pleadings  are  silent  as  to  whether  notice  was  given,  but 
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regularity  is  presumed,  and  in  the  absence  of  a  showing  to  the  con- 
trary, we  are  bound  to  assume  that  notice  was  given  and  a  hearing 
had  in  accordance  with  the  statute. 

The  industrial  commission,  however,  acts  as  an  executive 
board  rather  than  as  a  quasi- judicial  tribunal.  Their  powers  are 
conferred  under  authority  of  Art.  II,  Section  35,  of  the  constitution. 

It  was  competent  for  the  legislature  under  constitutional  au- 

thority  to  transfer  the  subject  of  Workmen's  Compensation  to  the 

administrative  department. 

See  Fairview  vs.  Giffee,  73  O.  S.,  183. 

The  County  of  Miami  vs.  City  of  Dayton,  92  O.  S.  (Ohio 

L.  Rep.  February  7, 1916) . 
State  ex  rel  vs.  Creamer  85  O.  S.,  349. 

The  constitutional  amendment  expressly  authorizes  and  the 
Workmen's  Compensation  Act  expressly  confers  upon  the  indus- 
trial commission  power  to  determine  all  rights  of  claimants  to  the 
state  fund,  and  to  fix  the  rates  of  contribution  thereto.  There  is 
no  question  as*  to  the  power  over  employers  who  comply  with  the 
act.  As  to  such  employers  and  their  employes,  the  constitutional 
authority  is  ample  and  the  act  is  admittedly  valid. 

It  would  be  unreasonable  and  illogical  to  confine  this  power  to 
the  willing  and  let  the  unwilling  go  "scot  free." 

It  is  true  that  the  annual  contribution  to  the  state  fund  might 
be  directly  enforced  by  penalties.  The  legislature  is  not  confined 
to  that  remedy,'  but  has  a  wider  discretion. 

It  is  also  contended  that  Section  27  is  repugnant  to  the  con- 
stitutional provision  guaranteeing  the  right  of  trial  by  jury. 

There  is  no  denial  in  the  act  of  the  right  of  trial  by  jury. 
The  proceeding  against  the  employer  is  required  to  be  brought  in 
a  court  of  general  jurisdiction  in  which  a  jury  trial  can  be  had  as 
to  every  basic  fact  except  the  amount  of  the  award. 

Reckner  vs.  Warner  22  O.  S.,  275. 

The  provision  making  the  award  in  favor  of  the  employe  the 
measure  of  recovery  in  the  action  against  the  non-complying  em- 
ployer is  not  in  conflict  with  the  right  to  a  jury  trial.  The  remedy 
prescribed  in  Section  27  is  not  a  mere  extension  of  the  common,  law 
action  involving  employer's  liability.  The  action  is  founded  upon 
an  entirely  different  basis.  It  is  a  statutory  action  and  arises  out 
of  the  workmen's  compensation  amendment  and  act.  The  statute 
may  properly  prescribe  the  liability  and  the  measure  of  recovery. 

Railroad  Co.  vs.  Cook,  39  O.  S.,  265. 
Commissioners  vs.  Church,  62  0.  S.,  318. 
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The  right  of  trial  by  jury  is  a  favored  right  but  does  not  pre- 
vail over  the  workmen's  compensation  provision  expressly  commit- 
ting the  subject  matter  to  an  administrative  board  with  power  to 
make  awards  upon  claims  of  injured  workmen. 

We  should  not  overlook  the  force  and  effect  of  the  amend- 
ment and  treat  the  subject  merely  under  the  police  powers. 

Our  duty  is  to  consider  the  old  law,  the  mischief  and  the  rem- 
edy and  interpret  the  constitution  broadly  to  accomplish  the  mani- 
fest purpose  of  the  amendment. 

Amendments  plainly  remedial  should  not  be  held  merely  de- 
clatory  of  existing  laws. 

It  is  contended  that  the  attorney  general  and  the  prosecuting: 
attorneys  are  not  authorized  to  bring  suit  or  prosecute  the  claims 
of  individual  workmen  against  individual  employers. 

The  duties  of  the  attorney  general  and  prosecuting  attorneys 
are  left  largely  to  the  discretion  of  the  legislature  and  we  can  con- 
ceive of  no  constitutional  reason  why  the  attorney  general  and 
prosecuting  attorney  may  not,  in  cases  where  the  employers  fail  to 
comply  with  the  provisions  of  the  Workmen's  Compensation  Act, 
be  authorized  to  prosecute  action  and  thereby  enforce  the  Work- 
men's Compensation  Act. 

The  conclusiveness  of  the  award,  the  added  penalty  and  the 
furnishing  of  the  state's  counsel,  do  not  violate  the  equal  protec- 
tion provision  of  the  constitution,  in  view  of  the  nature  of  the 
remedy  and  the  purpose  to  be  accomplished. 

The  workmen's  compensation  amendment  and  act  are  based 
upon  the  general  welfare  as  are  all  the  employers  liability  statutes. 

For  more  than  thirty  years  there  has  been  progressive  legis- 
lation regulating  employer's  liabilty  and  the  constitutional  power 
to  enact  reasonable  laws  to  better  the  condition  of  employes  and 
to  provide  for  their  safety  and  welfare,  has  not  been  seriously 
doubted.  The  general  police  power  has  now  been  augumented  by 
a  constitutional  amendment  expressly  providing  for  workmen's 
compensation. 

The  cases  holding  that  allowances  of  attorneys'  fees  and  pen- 
alties in  favor  of  the  plaintiff  in  civil  cases  are  in  violation  of  the 
equal  protection  provision  of  the  constitution,  involved  no  question 
of  public  policy  behind  the  enforcemnt  of  the  civil  liability. 

See  Jensen  vs.  Railway  Company,  supra,  and  cases  cited. 

Counsel  for  the  defendant  have  presented  able  and  exhaustive 
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briefs.    Many  cases  have  been  cited  and  reviewed.    The  questions 

are  new  and  not  free  from  doubt. 

Le^slative  acts  are  not,  however,  to  be  declared  void  unless 

clearly  repugnant  to  the  constitution. 

State  ex  rel.  vs.  Creamer,  supra. 
Board  of  Health  vs.  City  of  Greenville,  85  O.  S.,  1. 

We  have  reached  the  conclusion  that  Section  27  of  the  Work- 
men's Compensation  Act  is  not  so  clearly  repugnant  to  the  constitu- 
tion as  to  justify  us  in  holding  it  invalid. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  re- 
versed and  cause  remanded  with  instructions  to  overrule  the  mo- 
tion for  judgment  on  the  pleadings  and  for  further  proceedings. 

Femeding  and  Kunkle,  JJ.,  concur. 


ATTORNEY  GENERAL 


Sections  12  and  13  of  Parrett-Whittemore  Law  (106  Ohio  Laws 
249)  y  as  to  Valuatimi  of  Property  Located  in  One  or  More  Tax- 
ing Districts  Construed.  Valuation  of  Property  Located  in 
More  Than  One  Taxing  District  to  Be  Determined  by  a  Single 
Assessing  Authority,  Same  to  Be  Apportioned  Among  Diflf erent 
Taxing  Districts.  County  Auditor  Is  Required  to  Make  Initial 
Ascertainment  and  Apportionment.  Where  a  Badness  Is 
Carried  on  in  More  Than  One  County,  Tax  Commission  Is  to 
Make  Initial  Valuation  and  Apportionment  Thereof.  W<M:d 
^^Business"  as  Used  in  Section  12  of  Said  Act,  Defined  and 
Applied. 


Syllabus  for  Opinion  No.  1292— (Dated  Feb.  23,  1916.) 

Section  13  of  the  Parrett-Whittemore  law  (106  O.  L.  249) 
does  not  require  or  authorize  the  valuation  of  the  property  of  an 
incorporated  company  located  in  more  than  one  county  as  a  "unif 
or  "going  concern,"  but  merely  requires  the  ascertainment  of  the 
aggregate  value  of  all  such  property  as  a  whole  and  by  the  same 
assessing  officer  or  tribunal. 

Section  12  of  the  said  act  does  not  authorize  the  application  of 
the  so-called  "unit  rule"  to  the  valuation  of  property  pertaining  to 
a  business  carried  on  in  one  or  more  taxing  district  or  county; 
but  the  rule  with  respect  to  the  ascertainment  of  the  value  of  such 
property  is  the  same  as  that  respecting  the  valuation  of  the  prop- 
erty of  incorporated  companies. 

When  a  business  is  carried  on  in  more  than  one  taxing  district 
of  a  county,  but  entirely  within  a  single  county,  the  requirement 
of  the  Parrett-Whittemore  law  is  that  the  value  thereof  shall  be 
ascertained  by  a  single  assessing  authority,  and  when  ascertained 
in  the  aggregate  such  value  shall  be  apportioned  among  the  dif- 
ferent taxing  districts  and  assessed  therein  according  to  the  rules 
applicable  to  the  apportionment  and  assessment  of  the  property 
of  incorporated  companies  located  in  more  than  one  taxing  dis- 
trict of  the  same  county.  The  county  auditor  is  required  by  the 
law  to  make  the  initial  ascertainment  and  the  apportionment  and 
assessment.    The  manner  in  which  he  shall  discharge  his  duties 
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not  being  specifically  provided  for  by  law,  the  Tax  Commission 
may  by  general  rules  and  regulations  prescribe  such  machinery. 
There  being  no  explicit  provision  for  the  separate  return  of  prop- 
erty pertaining  to  a  business,  as  such,  the  Tax  Commission  may 
in  the  form  of  return  prescribed  by  it  provide  for  such  separate 
listing  and  return. 

*  But  where  a  business  is  carried  on  in  more  than  one  county 
of  the  state  the  intent  of  the  law  is  that  the  Tax  Commission 
shaU  make  the  initial  aggregate  valuation  of  such  property  and 
the  apportionment  thereof  among  the  counties,  and  it  is  the 
power  and  duty  of  the  commission  to  provide  detailed  machinery 
for  carrying  such  intent  into  effect,  which  machinery  should  fol- 
low the  outline  of  the  provisions  of  Section  13  of  the  Parrett- 
Whittemore  law  relative  to  the  valuation,  apportionment  and  as- 
sessment of  the  property  of  incorporated  companies. 

The  word  "business"  is  used  in  Section  12  of  the  Parrett- 
Whittemore  law  in  its  popular  or  restricted  sense,  and  means  and 
contemplates  all  occupations  which  deal  with  property  in  a  com- 
mercial way,  but  the  operations  of  which  with  respect  to  such 
property  commence  after  it  is  severed  from  the  realty.  Accord- 
ingly, professions  and  other  occupations  which  render  services 
rather  than  deal  with  property  are  not  "businesses,"  nor  is  the 
occupation  of  "farming,"  "mining"  or  "market  gardening"  a 
"business.**  The  occupations  of  florists  and  nurserymen,  however, 
in  so  far  as  they  deal  with  personal  property,  as  such,  and  to  the 
extent  that  such  dealings  can  be  separated  from  the  mere  culti- 
vation of  the  soil  and  the  sale  of  the  products  thereof,  are  to  be 
regarded  a&  "businesses." 

Mmiicipal  Civil  Service  Commissions  Have  no  Authority  to  Punish 
Witnesses  for  Contempt,  but  Must  Apply  to  Conrt  of  Common 
PleaSy  or  Judge  Thereof,  to  Compel  Obedience  by  Attachment 
Proceedings  as  Provided  in  Paragraph  5  of  Section  486-7,  Gen- 
eral Code,  (106  Ohio  Laws,  403). 


No.  1284~(Opimon  Dated  February  21,  1916.) 

The  State  Civil  Service  Commission,  Columbus,  Ohio. 

Gentlemen :  The  following  inquiry,  submitted  by  a  municipal 
civil  service  commission  of  a  city  in  this  state,  presents  a  ques- 
tion of  sufficient  interest  to  require  an  answer,  and  I  am  therefore 
directing  my  opinion  thereon  to  your  commission.  The  inquiry  is 
as  follows: 
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"As  secretary  of  the  civil  service  commission  for , 

Ohio,  I  wish  to  have  a  ruling  from  your  department  as  to 
whether  a  municipal  civil  service  commission  is  empowered 
with  authority  to  punish  for  contempt  a  witness  and  other 
attendants  at  a  hearing  before  said  commission. 

We  desire  to  know  if  we  have  the  same  power  along  this 
line  as  the  courts  of  this  state." 

The  acts  claimed  by  the  municipal  civil  service  commission, 
submitting  the  foregoing  inquiry,  to  constitute  the  contempt  com- 
plained of  are  not  given.  Reference,  however,  is  first  made  to  an 
alleged  contempt  by  a  witness.  Without  entering  into  a  lengthy 
discussion  of  the  matter,  it  is  sufficient  to  say  that  the  municipal 
civil  service  commission  in  Ohio  are  not  invested  with  any  judicial 
powers.  Their  duties  are  administrative.  They  have  the  power 
to  hear  and  determine  certain  matters  connected  with  the  admin- 
istration of  their  office,  including  the  appeals  of  persons  who  have 
been  reduced,  suspended,  laid  off  or  removed  from  positions  in  the 
civil  service  of  the  political  subdivision  they  serve.  This,  however, 
is  not  the  exercise  of  judicial  power  and  is  not  in  contravention 
of  any  constitutional  provision. 

State  ex  rel.  v.  Hawkins,  44  O.  S.  98. 
DeCamp  v.  Archibald,  50  O.  S.,  618. 

They  may  not,  therefore,  exercise  any  of  the  inherent  powers 
of  courts.  Their  rights  in  respect  to  the  punishment  of  a  con- 
tumacious witness  in  any  hearing  before  them  are  such  and  only 
such  as  are  granted  by  statutory  law.  The  legislature  has  pre- 
scribed a  special  proceeding  in  such  cases,  which  is  found  in  the 
concluding  clause  of  paragraph  5  of  Section  486-7  G.  C,  as  amend- 
ed 106  0.  L.,  403,  as  follows : 

"In  case  any  person,  in  disobedience  to  any  subpoena 
issued  by  the  commission,  or  any  of  them,  or  their  chief  ex- 
aminer, fails  or  refuses  to  attend  and  testify  to  any  matter 
regarding  which  he  may  be  lawfully  interrogated,  or  produce 
any  documentary  evidence  pertinent  to  any  investigation,  in- 
quiry or  hearing,  it  shall  be  the  duty  of  the  court  of  common 
pleas  of  any  county,  or  any  judge  thereof,  where  such  dis- 
obedience, failure  or  refusal  occurs,  upon  application  of  the 
state  commission,  or  a  municipal  commission,  or  any  commis- 
sioner thereof,  or  their  chief  examiner,  to  compel  obedience 
by  attachment  proceedings  for  contempt  as  in  the  case  of  dis- 
obedience of  the  requirements  of  a  subpoena  issued  from  such 
courts  or  a  refusal  to  testify  therein." 


I  am  of  the  opinion  that  the  remedy  afforded  a  municipal  civil 
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service  commission  in  the  foregoing  statute  is  exclusive  and  that 
it  is  limited  to  the  proceeding  therein  described.  In  the  absence 
of  this  direct  legislation  upon  this  matter  and  upon  the  authority 
of  DeCamp  v.  Archibald,  supra,  I  would  incline  to  the  opinion  that 
municipal  civil  service  commissioners  are  officers  within  the  mean- 
ing of  that  term  as  used  in  Sections  11510  and  11512  G.  G.,  and  as 
such  officers  would  be  authorized  to  act  under  the  provisions  of 
said  last  named  sections.  However,  as  the  legislature  has  dealt 
directly  with  this  matter  in  Section  486-7,  supra,  its  provisions  in 
this  respect  must  be  held  to  be  exclusive. 

Included  in  this  inquiry  is  a  reference  to  "attendants."  If 
this  refers  merely  to  spectators  and  by-standers  attending  a  hear- 
ing of  any  matter  before  a  municipal  civil  service  commission,  any 
conduct  upon  their  part  in  any  way  interfering  with  the  proper 
dispatch  of  business  would  be  a  matter  coming  under  the  super- 
vision of  the  police  department  of  the  city  and  ample  protection 
through  this  authority  may  be  given  the  civil  service  commission 
at  any  hearing. 

Answering  the  foregoing  inquiry  specifically  I  therefore  hold 
that  municipal  civil  service  commissions  have  no  authority  to 
punish  witnesses  for  contempt  but  must  apply  to  the  court  of 
common  pleas,  or  judge  thereof,  to  compel  their  obedience  by  at- 
tachment proceedings  as  provided  in  paragraph  5  of  Section  486-7 
G.  C.,  as  amended  106  O.  L.,  403. 

Where  an  Inter-County  Highway  is  Improved  Under  the  Super- 
vision of  the  State  Highway  Department,  the  Ten  Per  Cent,  of 
the  Cost  to  be  Levied  on  Property  as  Provided  in  Section  1214, 
General  Code,  Must  be  Assessed  Only  Against  the  Property 
Abutting  on  the  Improvem^it. — County  Commissioners  Are  Au- 
thorized to  Pay  from  the  Proceeds  of  a  Levy  Voted  by  the  Elec- 
tors of  a  County  for  the  Improvement  and  Repair  of  Public 
Roads,  the  Entire  Expense  of  Repairing  a  Macadamized  Road 
Constructed  by  a  Township. 


No.  1285— (Opinion  Dated  February  21,  1916.) 

Hon.  T.  B.  Jarvis,  Prosecuting  Attorney,  Mansfield,  Ohio. 

Dear  Sir:     I  have  your  communication  of  February  8,  1916, 

in  which  you  submit  two  questions  relating  to  the  Cass  Highway 

Law.    Your  first  question  may  be  stated  as  follows : 

Where  an  inter-county  highway  is  improved  under  the 
supervision  of  the  state  highway  department,  may  the  ten 
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per  cent,  assessment  directed  to  be  levied  upon  the  property 
abutting  on  the  improvement  be  levied  against  all  the  real 
estate  lying  within  one  mile  on  either  side  of  the  improvement  ? 

This  question  is  to  be  answered  in  the  negative.    The  rule  of 

assessment  in  such  cases  is  set  forth  in  Section  1214  G.  C,  in  the 

following  language: 

"Ten  per  cent,  of  the  cost  and  expense  of  improvement, 
excepting  therefrom  the  cost  and  expense  of  bridges  and  cul- 
verts shall  be  a  charge  upon  the  property  abutting  on  the  im- 
provement, provided  the  total  amount  assessed  against  any 
owner  of  abutting  property  shsdl  not  exceed  thirty-three  per 
cent,  of  the  valuation  of  such  abutting  property  for  the  pur-^ 
OSes  of  taxation." 

In  the  absence  of  any  statutory  authority  for  a  variation  from 
this  rule,  the  rule  must  be  regarded  as  exclusive  and  the  Cass 
Highway  Law  contains  no  provision  authorizing  any  change  in 
the  rule  in  question. 

Where  the  county  commissioners,  acting  under  authority  of 
Chapter  6  of  the  Cass  Highway  Law,  relating  to  road  construction 
and  improvement  by  county  commissioners,  determine  to  improve 
an  inter-county  highway  or  main  market  road  under  the  pro- 
visions of  that  chapter,  and  secure  the  approval  of  the  chief  high- 
way engineer  to  the  plans  and  specifications  for  the  improvement, 
then  the  compensation,  damages,  costs  and  expense  thereof  may 
be  apportioned  and  paid  in  any  one  of  the  several  ways  provided 
for  by  Section  98  of  the  Cass  Highway  Law,. Section  6919  G.  C. 
Section  98  of  the  act  has  no  application,  however,  where  the  im- 
provement is  carried  forward  under  the  supervision  of  the  state 
highway  department  and  in  that  case  neither  more  or  less  than 
ten  per  cent,  of  the  cost  of  the  improvement,  exclusive  of  the  cost 
of  bridges  and  culverts,  may  be  assessed  and  such  ten  per  cent, 
must  be  assessed  only  against  the  property  abutting  on  the  im- 
provement. 

Your  second  question  may  be  phrased  as  follows : 

Can  the  county  commissioners  pay  from  the  proceeds  of 
a  levy  authorized  by  a  vote  of  the  electors  of  the  county  for 
the  improvement  and  repair  of  the  public  roads  in  the  county 
the  entire  expense  of  the  repair  of  a  macadamized  road  con- 
structed by  the  township  trustees  ? 

Subdivision  b  of  Section  7464  G.  C.  reads  as  follows: 

"County  roads  shall  include  all  roads  which  have  been  or 
may  be  improved  by  the  county  by  placing  brick,  stone,  gravel 
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or  other  road  buflding  material  thereon,  or  heretofore  built  by 
the  state  and  not  a  part  of  the  inter-county  or  main  market 
system  of  roads,  together  with  such  roads  as  have  been  or 
may  be  constructed  by  the  township  .trustees  to  conform 
to  the  standards  for  county  roads  as  fixed  by  the  county  com- 
missioners, and  all  such  roads  shall  be  maintained  by  the 
county  commissioners/' 

It  is  unnecessary  to  inquire,  however,  whether  the  township 
road  or  roads  to  which  you  refer  have  been  built  to  conform  to 
standards  for  county  roads  fixed  by  the  county  commissioners,  in 
view  of  the  provision  of  subdivision  C  of  Section  7464  G.  C,  to 
the  effect  that  the  county  commissioners  shall  have  full  power  and 
authority  to  assist  the  township  trustees  in  maintaining  all  town- 
ship roads. 

Answering  your  question  specifically,  I  therefore  advise  you 
that  county  commissioners  are  authorized  to  pay  from  the  pro- 
ceeds of  a  levy  voted  by  the  electors  of  a  county  for  the  improve- 
ment and  repair  of  public  roads  in  the  county,  the  entire  expense 
of  repairing  a  macadamized  road  or  roads  constructed  by  a  town- 
ship. If  such  township  road  or  roads  conform  to  the  standards 
for  county  roads,  as  fixed  by  the  county  commissioners,  then  such 
road  or  roads  are  county  roads  and  it  is  the  duty  of  the  county 
commissioners  to  maintain  the  same.  If  such  road  or  roads  con- 
structed by  the  township  do  not  conform  to  the  standards  for 
county  roads,  as  fixed  by  the  county  commissioners,  then  such 
road  or  roads  are  township  roads  and  the  duty  of  maintaining  the 
same  rests  in  the  first  instance  upon  the  township  or  townships 
in  which  such  road  or  roads  are  located,  but  the  county  commis- 
sioners, while  not  bound  to  repair  or  maintain  such  roads,  are 
authorized  so  to  do. 

It  is  not  Legal  for  a  Board  of  Education  Und^  a  Contract  With 
Parents  to  Transport  Their  Children  to  School,  to  Pay  Such 
Parents  for  Such  Transportation  When  Same  is  not  Furnished 
by  Them. 


No.  1294— (Opinion  Dated  February  25,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:    I  have  your  letter  of  February  3,  1916,  submit- 
ting the  following  inquiries : 

"(1)     Is  it  legal  for  a  board  of  education  to  disburse  the 
school  funds  directly  to  parents  of  children  entitled  in  law 
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to  transportation  service  to  and  from  the  public  schools,  not- 
withstanding that  said  children,  for  the  whole  or  part  of  the 
time,  were  not  transported  by  a  conveyance,  but  walked  ? 

(2)  If  our  examiner  establishes  the  proportionate  num- 
ber of  times  that  such  transportation  was  effected  by  the  use 
of  the  pedal  extremities  of  the  pupils  instead  of  by  sled  or 
wheeled  conveyance,  would  the  law  require  a  proportionate 
reduction  of  the  contract  price  for  the  transportation  of  said 
pupils,  and  would  findings  for  recovery  against  the  members 
of  the  board  of  education  obtain  if  it  is  found  full  payment 
of  said  contract  price  had  been  made  although  the  pupils  had 
walked?" 

The  section  under  which  your  foregoing  inquiries  arise,  being 

Section  7731  G.  C,  as  amended  104  O.  L.,  133,  provides  as  foUows: 

"In  all  rural  and  village  school  districts  where  pupils 
live  more  than  two  miles  from  the  nearest  school  the  board  of 
education  shall  provide  transportation  for  such  pupils  to  and 
from  such  school.  The  transportation  for  pupils  living  less 
than  two  miles  from  the  school  house,  by  the  most  direct  pub- 
lic highway,  shall  be  optional  with  the  board  of  education. 
When  transportation  of  pupils  is,  provided,  the  conveyance 
must  pass  within  one-half  mile  of  the  respective  residences 
of  all  pupils,  except  when  such  residences  are  situated  more 
than  one-half  mile  from  the  public  road.  When  local  boards 
of  education  neglect  or  refuse  to  provide  transportation  for 
pupils,  the  county  board  of  education  shall  provide  such  trans- 
portation and  the  cost  thereof  shall  be  charged  against  the 
local  school  district." 

This  law  was  enacted  for  the  benefit  and  protection  of  chil- 
dren coming  within  its  provisions.  It  was  not  intended  to  inure 
to  the  financial  benefit  of  the  parents  of  such  children.  While 
there  is  nothing  in  its  provisions  prohibiting  a  board  of  education 
from  contracting  with  parents  to  transport  their  own  children  to 
school,  yet  such  contracts  should  not  be  encouraged  and  should 
not  be  made  except  in  cases  where  it  is  impracticable  to  make 
other  arrangements  without  involving  greater  expense  to  the  pub- 
lic. Other  things  being  equal,  contracts  provided  for  under  this 
section  should  be  made  with  persons  having  no  parental  control 
over  the  children  to  be  transported.  If  this  is  done  it  removes  all 
opportunities  and  inducements  to  evade  the  provisions  of  the  con- 
tract, either  by  compelling  the  children  to  walk,  as  in  the  case 
stated,  or  upon  some  excuse  or  pretext  keeping  them  out  of  school 
entirely  when  they  should  be  in  attendance.  However,  when  such 
contracts  are  made  the  parents  stand  in  relation  to  the  same  as 
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entire  strangers.  They  are  not  permitted  to  exercise  any  parental 
authority  over  their  children  in  the  matter  of  the  performance  of 
such  conracts  and  are  required  by  law  to  do  and  perform  all  the 
conditions  of  such  contracts  on  their  part  to  be  performed  or  there 
is  no  consideration  to  support  the  same.  When,  therefore,  said 
parents  fail  to  furnish  transportation  as  required  by  their  con- 
tract they  have  no  legal  claim  of  compensation  therefor  and  to 
the  extent  payment  is  made  to  them  under  such  circumstances, 
for  transportation  which  was  not  furnished  as  required  by  the 
contract,  such  payment  is  an  unlawful  expenditure  of  public  funds. 

Answering  your  first  inquiry  specifically,  I  must  advise  that 
it  is  not  legal  for  a  board  of  education,  under  a  contract  with  par- 
ents to  transport  their  children  to  school,  to  pay  said  parents  for 
such  transportation  when  the  same  is  not  furnished  by  them. 

Referring  now  to  your  second  inquiry.  If  it  is  possible  to  as- 
certain with  reasonable  certainty  what  proportion  of  the  time 
covered  by  said  contracts  transportation  was  not  furnished  by  said 
parents,  findings  should  be  made  against  them  for  the  proportion- 
ate amount  of  the  consideration  provided  for  by  said  contract 
which  was  paid  for  the  time  during  which  no  transportation  was 
furnished.  If  said  payments  were  made  by  a  board  of  education 
with  knowledge  of  the  fact  that  such  transportation  was  /lot  fur- 
nished, findings  should  be  made  against  said  board  jointly  with 
said  parents.  If  the  board,  however,  made  said  payments  in  good 
faith  believing  said  contracts  had  been  faithfully  performed,  find- 
ings for  a  recovery  as  aforesaid  should  be  confined  to  the  parents. 

The  District  Superintendent  of  Schools  Has  Authority,  Under 
Section  7763,  General  Code,  to  Excuse  a  Child  from  Attendance 
at  a  Public  School  Upon  Conditions  Stated  Therein,  and  He  is 
Also  to  Determine  the  Qualification  of  a  Person  Who  Instructs 
a  ChUd  at  Its  Home,  as  the  Statute  Does  Not  Require  Such  Per- 
son to  Hold  a  Teacher's  Certificate. 


No.  1283— (Opinion  Dated  February  21,  1916.) 

Hon.  E.  A.  Scott,  Prosecuting  Attorney,  West  Union,  Ohio. 

Dear  Sir:    In  your  letter  of  January  31  you  request  my  opinion 

as  follows : 

"The  following  are  the  facts  on  which  I  desire  your  opin- 
ion: The  district  superintendent  and  probation  officer  have 
notified  'A,'  father  of  a  girl  15  years  of  age,  to  send  said  girl 
te  school ;  she  has  no  certificate  from  physician  showing  bodily 
or  mental  condition,  but  her  father  has  the  clerk  of  the  rural 
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board  of  education  give  certificates  showing  that  the  father 
is  teaching  her  at  home  and  that  said  father  is  competent  to 
teach  said  girl.  Said  certificate  is  given  under  Section  7763  of 
the  school  laws,  page  275.  This  girl  is  a  pupil  of  what  was 
formerly  called  a  sub-district  which  is  now  a  part  of  the  rural 
district.  The  father  teaching  his  daughter  does  not  hold  a 
teacher's  certificate  and  not  a  graiduate  of  any  school  or 
college. 

Question :  Has  the  clerk  of  rural  board  of  education  the 
authority  to  issue  certificates  ?    If  so,  under  what  conditions  ? 

2.  Should  not  the  person  teaching  said  pupil  be  the 
holder  of  a  teacher's  certificate  or  college  diploma? 

3.  Should  not  all  certificates  now  come  from  the  district 
superintendent  and  not  the  clerk  of  school  board  V 

Section  7762  G.  C,  provides : 

"All  parents,  guardians  and  other  persons  who  have  care 
of  children,  shall  instruct  them,  or  cause  them  to  be  instructed 
in  reading,  spelling,  writing,  English  grammar,  geography  and 
arithmetic." 

Section  7763  G.  C.,  as  amended  in  104  0.  L.,  232,  provides : 

"Every  parent,  guardian  or  other  person  having  charge 
of  any  child  between  the  ages  of  eight  and  fifteen  years  of  age 
if  a  male,  and  sixteen  years  of  age,  if  a  female,  must  send 
such  child  to  a  public,  private  or  parochial  school,  for  the 
ful^  time  that  the  school  attended  is  in  session,  which  shall 
in  no  case  be  for  less  than  twenty-eight  weeks.  Such  at- 
tendance must  begin  within  the  first  week  of  the  school  term, 
unless  the  child  is  excused  therefrom  by  the  superintendent 
of  the  public  schools,  or  by  the  principal  of  the  private  or 
parochial  school,  upon  satisfactory  showing  either  that  the 
bodily  or  mental  condition  of  the  child  does  not  permit  of  its 
attendance  at  school,  or  that  the  child  is  being  instructed  at 
home  by  a  person  qualified,  in  the  opinion  of  such  superin- 
tendent  or  clerk,  as  the  case  may  be,  to  teach  the  branches 
named  in  the  next  preceding  section." 

The  first  part  of  Section  7763  G.  C.,  as  above  quoted,  makes 
it  the  duty  of  the  parent  of  the  child  referred  to  in  your  inquiry 
to  send  said  child  to  school  in  compliance  with  said  part  of  said 
section,  unless  such  attendance  is  excused  under  the  conditions 
provided  in  the  latter  part  of  said  section.  Inasmuch  as  said  child 
has  not  been  excused  upon  a  satisfactory  showing  that  her  bodily 
or  mental  condition  does  not  permit  her  attendance  at  school,  the 
only  condition  under  which  such  attendance  may  be  excused  is 
upon  a  satisfactory  showing  that  said  child  is  being  instructed  at 
home  in  the  branches  named  in  the  above  provision  of  Section 
7762  G.  C.,  by  a  person  qualified  to  teach  said  branches. 
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You  state  that  the  clerk  of  the  board  of  education  of  the  rural 
school  district  in  which  said  child  resides  has  certified  that  the 
father  of  said  child  is  teaching  her  at  home  and  that  said  father 
is  competent  to  give  such  instruction. 

Your  first  inquiry  whether  said  clerk  has  authority  under 
said  statute  to  issue  such  a  certificate  and  if  so,  under  what  con- 
ditions. 

You  will  observe  that  under  the  above  provisions  of  Section 
7763  G.  C,  as  amended,  a  child  may  be  excused  from  attending 
school  under  the  conditions  provided  in  the  latter  part  of  said 
section,  either  by  the  superintendent  of  the  public  school  or  by 
the  principal  of  the  private  or  parochial  school. 

Section  7763  G.  C,  as  in  force  prior  to  its  amendment  in  104 

Ohio  Laws,  provided  as  follows: 

"Every  parent,  guardian  or  other  person  having  charge 
of  any  child  between  the  ages  of  eight  and  fourteen  years, 
must  send  such  child  to  a  public,  private  or  parochial  school, 
for  the  full  time  that  the  school  attended  is  in  session,  which 
shall  in  no  case  be  for  less  than  twenty-eight  weeks.  Such 
attendance  must  begin  within  the  first  week  of  the  school 
term,  unless  the  child  is  excused  therefrom  by  the  superin- 
tendent of  the  public  schools,  in  city  or  other  districts  having 
such  superintendent,  or  by  the  clerk  of  the  board  of  education 
in  village,  special  and  township  districts  not  having  a  super- 
intendent, or  by  the  principal  of  the  private  or  parochial 
school  upon  satisfactory  showing,  either  that  the  bodily  or 
mental  condition  of  the  child  does  not  permit  of  its  attendance 
at  school,  or  that  the  child  is  being  instructed  at  home  by  a 
person  qualified,  in  the  opinion  of  such  superintendent,  or 
clerk,  as  the  case  may  be,  to  teach  the  branches  named  m 
the  next  preceding  section." 

It  will  be  observed  that  under  the  provisions  of  said  statute 
as  formerly  in  force  and  as  above  quoted  the  authority  to  excuse 
a  child  from  attendance  at  a  public  school,  under  the  conditions 
provided  in  the  latter  part  of  said  section,  was  vested  in  the  super- 
intendent of  the  public  schools,  in  city  or  other  districts  having 
such  superintendent,  and  in  the  clerk  of  the  board  of  education  in 
village,  special  and  township  districts  not  having  a  superintendent. 

Under  the  provisions  of  the  statutes  now  in  force  and  relating 
to  the  public  schools  of  the  state,  all  of  said  schools  are  now  under 
the  direct  supervision  of  either  the  county,  district  or  local  super- 
intendent. 

In  keeping  with  the  changes  made  by  the  legislature  in  ex- 
acting the  new   school   code,   so-called,   the   authority   formerly 
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vested,  by  the  provisions  of  said  Section  7763  G.  C.  as  in  force 
prior  to  its  amendment  in  104  0.  L.,  in  the  clerk  of  the  board  of 
education  of  a  village,  special  or  township  school  district  not  hav- 
ing a  superintendent,  to  excuse  a  child  from  attending  a  public 
school  in  such  district,  under  the  conditions  provided  in  the  latter 
part  of  said  section,  was  taken  away  by  the  amendment  to  said 
section  and  is  now  vested  in  the  superintendent  of  the  public 
schools  of  such  district. 

In  view  of  the  change  effected  by  the  amendment  of  said 
statute,  it  is  evident  that  the  words  "or  clerk  as  the  case  may  be" 
should  have  been  omitted  from  the  latter  part  of  said  amended 
statute,  as  such  words  read  in  connection  with  the  provisions  of 
said  statute  in  the  amended  form  have  no  force  or  meaning. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  first  ques- 
tion that,  under  the  provisions  of  said  Section  7763  G.  C.  as 
amended,  the  authority  to  excuse  a  child,  within  the  age  limit 
prescribed  in  said  section,  from  attendance  at  a  public  school  in 
the  rural  district  in  which  such  child  resides,  is  vested  in  the  dis- 
trict superintendent  in  charge  of  such  rural  school  district  and 
that  this  authority  may  only  be  exercised  by  such  district  super- 
intendent upon  a  satisfactory  showing  either  that  the  bodily  or 
menal  condition  of  such  child  does  not  permit  of  its  attendance  at 
such  public  school  or  that  the  child  is  being  instructed  at  home 
by  a  person  qualified,  in  the  opinion  of  such  district  superintend- 
ent, to  teach  the  branches  named  in  Section  7762  G.  C,  and  that 
the  clerk  of  the  board  of  education  of  said  rural  school  district  has 
no  authority  under  provision  of  said  statute  to  determine  the 
qualification  of  said  person  to  give  such  instruction. 

Inasmuch  as  the  qualification  of  a  person  to  instruct  a  child 
at  home  is  to  be  determined  by  the  superintendent  of  the  school 
district  in  which  such  child  resides,  under  provision  of  the  latter 
part  of  said  Section  7763  G.  C.  as  amended,  and  inasmuch  as  no 
provision  of  the  statute  requires  that  such  person  shall  be  the 
holder  of  a  teacher's  certificate  or  college  diploma,  your  second 
question  must  be^  answered  in  the  negative. 

Your  third  question  has  been  answered  in  determining  the 
answer  to  your  first  question. 
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€3aiiiis  Arisinsr  For  Injuries  of  Public  Employes  Under  the  Work- 
men's Compensation  Act  are  to  be  Paid  Out  of  General  State  In- 
surance Fund  for  Public  Employes  Without  Regard  to  Credit 
Standing  to  Any  Taxing  Subdivision — The  Statutory  Assessment 
for  Protection  of  Public  Employes  is  to  be  Arrived  at  by  Making 
a  Charge  of  One  Per  Centum  of  Amount  Expended  for  Services 
of  Persons  Employed  by  State,  Counties,  Cities,  Townships,  Vil- 
lages, School  Districts  or  Other  Taxing  Districts  Therein,  Except 
in  Municipalities  Maintaining  Police  or  Firemen's  Pension  Funds. 
In  Collecting  Such  Assessment  the  State  in  the  First  Instance 
and  the  Counties  in  the  Second  Instance  are  to  be  Regarded  as 
Units— (Sections  1465-63  and  1465-65,  General  Code.) 


No.  1142— (Opinion  Dated  January  3,  1916.) 

Honorable  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio. 

Dear  Sir: — ^Permit  me  to  reply  to  your  letter  in  which  you 
submit  certain  questions  relative  to  public  employes  under  the 
Workmen's  Compensation  Act,  which  is  as  follows : 

"We  hereby  request  your  opinion  upon  the  following  ques- 
tions pertaining  to  public  employes  under  the  Workmen's  Com- 
pensation Law,  as  enacted  103  0.  L.,  72,  and  the  subsequent 
amendments  thereto : 

"1.  Is  the  general  fund  which  was  created  for  the  pro- 
tection of  public  employes  by  the  statutory  assessment  of  one 
percentum  of  the  money  expended  by  the  state  and  each  tax- 
ing district  therein  to  be  considered  the  unit  from  which 
claims  arising  under  said  act  are  to  be  paid? 

"2.  How  is  the  statutory  assessment  of  one  percentum 
to  be  made  ? 

"3.  Is  the  state,  county,  city,  township,  school  district, 
each  a  separate  unit  so  that  when  assessments  are  made  and 
paid  they  are  credited  to  each  subdivision  and  when  a  sub- 
division exhausts  its  credits  under  this  act  is  a  further  assess- 
ment required  only  against  the  subdivision  exhausting  its 
credit?" 

■ 

With  your  letter  you  submit  a  communication  addressed  to 

you  by  the  Industrial  Commission  of  Ohio,  which,  omitting  the 

names  of  the  counties  and  the  taxing  districts  referred  to  therein, 

is  as  follows : 

"In  accordance  with  Section  18  of  the  Workmen's  Com- 
pensation Act,  as  amended  in  105  O.  L.,  page  4,  requiring  that 
the  industrial  commission  certify  to  the  auditor  of  state  cer- 
tain information  with  reference  to  the  counties  contributing 
to  the  state  insurance  fund  for  public  employes,  please  be  ad- 
vised as  follows : 
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"I.  The  following  counties  have  not  made  any  contribu- 
tion to  the  state  insurance  fund,  as  required  by  law,  viz. :  •  *  * 

"11.  The  following  counties  have  omitted  to  include  in 
their  payments  to  the  treasurer  of  state  assessments  from  cer- 
tain of  their  taxing  districts,  which  are  as  follows :  •  •  * 

"III.  If  the  state  insurance  fund  for  the  protection  of 
public  employes  is  to  be  considered  as  the  unit,  there  is,  in 
the  judgment  of  the  commission,  sufficient  money  in  said  fund 
to  pay  all  lawful  claims  likely  to  come  against  the  same  to 
and  including  December  31,  1916. 

"IV.  If  the  county  is  to  be  considered  as  the  unit,  we 
hereby  certify  that  there  is,  in  the  judgment  of  the  commis- 
sion, sufficient  money  to  the  credit  of  each  county  within  this 
fund  to  pay  all  lawful  claims  likely  to  come  against  each  such 
county,  to  and  including  December  31, 1916,  with  the  following 
exceptions.  *  *  • 

"V.  If  the  separate  taxing  district  of  the  county  is  to 
be  considered  as  the  unit,  we  hereby  certify  that  there  is,  in 
the  judgment  of  the  commission,  sufficient  money  to  the  credit 
of  each  taxing  district  within  such  county  to  pay  all  lawful 
claims  likely  to  come  against  each  such  taxing  district,  and 
including  December  31,  1916,  with  the  following  exceptions 

To  your  first  question,  which  is  as  to  whether  the  general  fund 
which  was  created  for  the  protection  of  public  employes  is  a  unit 
from  which  all  claims  for  injuries  or  death  of  public  employes  aris- 
ing under  said  act  are  to  be  paid,  my  answer  is  in  the  affirmative. 

Coming  to  your  second  question,  your  attention  is  directed  to 

the  provisions  of  Section  1465-63  of  the  General  Code  (103  O.  L., 

77)  which  is  as  follows : 

"The  amount  of  money  to  be  contributed  by  the  state  it- 
self, and  by  each  county,  city,  incorporated  village,  school  dis- 
trict or  other  taxing  district  of  the  state  shall  be,  unless  other- 
wise provided  by  law,  a  sum  equal  to  one  percentum  of  the 
amount  of  money  expended  by  the  state  and  for  each  county, 
city,  incorporated  village,  school  district  or  other  taxing  dis- 
trict respectively  during  the  next  preceding  fiscal  year  for 
the  service  of  persons  described  in  subdivision  one  of  Section 
14  hereof." 

From  a  reading  of  the  section  quoted  above  it  will  be  noted 
that  the  statutory  assessment  of  one  percentum  which  is  made  for 
the  purpose  of  payment  into  the  general  state  insurance  fund  for 
the  purpose  of  compensating  public  employes  injured  in  the  course 
of  their  employment  or  to  the  dependents  of  public  employes  killed 
while  in  the  course  of  their  employment  embraces  a  collection  of 
one  percentum  of  the  amount  expended  by  the  state,  counties  and 
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the  taxinfir  subdivisions  of  the  county  for  the  employes,  as  defined 
in  Paragraph  1  of  Section  1465-61  of  the  General  Code  (103  O.  L., 
77). 

Replying  to  your  third  question,  I  prefer  to  deal  with  the  fourth 
branch  of  the  letter  of  the  Industrial  Commission  of  Ohio  which  you 
have  just  handed  to  me,  and  which  is  as  follows : 

"If  the  county  is  to  be  considered  as  the  unit,,  we  hereby 
certify  that  there  is,  in  the  judgment  of  the  commission,  suf- 
ficient money  to  the  credit  of  each  county  within  this  fund  to 
Day  all  lawful  claims  likely  to  come  against  each  such  county, 
to  and  including  December  31,  1916.    •    *     *" 

Your  attention  is  invited  to  the  provisions  of  Section  1465-65 
of  the  General  Code,  as  amended,  page  4  of  105  O.  L.,  which  is  as 
follows : 

"In  the  month  of  December  of  each  year,  the  auditor  of 
state  shall  prepare  a  list  for  each  county  of  the  state,  showing 
the  amount  of  money  expended  by  each  townshio,  city,  village, 
school  district  or  other  taxing  district  therein  for  the  service 
of  persons  described  in  subdivision  one  of  Section  14  hereof, 
during  the  fiscal  year  last  preceding  the  time  of  preparing 
such  lists  and  shall  file  a  copy  of  each  such  list  with  the  auditor 
of  the  county  for  which  such  list  was  made,  and  copies  of  all 
such  lists  with  the  treasurer  of  state.  Such  lists  shall  also 
show  the  amount  of  money  due  from  the  county  itself,  and 
from  each  city,  township,  village,  school  district,  and  other 
taxing  district  thereof,  as  its  proper  contribution  to  the  state 
insurance  fund,  and  the  aggregate  sum  due  from  the  county 
and  such  taxing  districts  located  therein. 

"Provided,  however,  that  should  the  industrial  commission 
of  Ohio  on  or  before  the  first  day  Of  December  in  any  year 
certify  to  the  auditor  of  state  that  sufficient  money  is  in  the 
state  insurance  fund  to  the  credit  of  any  county  or  counties 
to  provide  for  the  pajonent  of  compensation  to  the  iniured 
and  to  the  dependents  of  killed  employes  of  such  county  or 
counties  and  the  several  taxing  districts  therein  for  the  en- 
suing year,  the  auditor  of  state  shall  not  prepare  and  file  with 
the  county  auditors  and  the  treasurer  of  state  said  list  or 
lists  for  such  county  or  counties  specified  in  such  certificate; 
and  it  shall  be  the  duty  of  the  industrial  commission  of  Ohio 
to  make  and  file  such  certificate  with  the  auditor  of  state  when- 
ever in  its  judgment  there  is  sufficient  money  in  the  state  in- 
surance fund  to  the  credit  of  any  county  or  counties  to  provide 
for  the  probable  disbursements  required  to  be  made  to  the 
injured  and  to  the  dependents  of  killed  employes  of  such  county 
or  counties  and  the  several  taxing  districts  therein  for  the  en- 
suing year." 
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From  a  reading  of  this  section  it  will  be  observed  that  for  the 
purpose  of  the  collection  of  the  statutory  assessment  the  county 
is  to  be  regarded  as  the  unit.  All  the  dealings  of  the  industrial 
commission  acting  through  the  auditor  of  state  are  with  the  county 
auditor  representing  the  county,  and  under  the  provisions  of  the 
section  just  quoted  it  becomes  the  duty  of  the  auditor  of  state,  in 
the  month  of  December  each  year,  to  prepare  a  list  for  each  county 
of  the  state  showing  the  amount  of  money  expended  by  each  town- 
ship, city,  village,  school  district  or  other  taxing  district  therein 
for  the  service  of  persons  described  in  subdivision  one  of  Section 
Fourteen  of  the  act  during  the  fiscal  year  last  preceding,  unless, 
pursuant  to  the  scicond  paragraph  of  Section  1465-65  of  the  General 
Code,  supra,  the  auditor  is  relieved  from  preparing  the  list  referred 
to  above  for  such  counties  as  may  be  certified  by  the  Industrial 
Commission  of  Ohio  as  having  to  their  credit  in  the  state  insurance 
fund  a  sufficient  sum  to  provide  for  the  probable  disbursements  re- 
quired to  be  made  to  injured  and  to  the  dependents  of  killed  em- 
ployes of  such  counties  and  the  several  taxing  districts  thereof  in 
the  ensuing  year.  In  other  words,  the  auditor  of  state  is  charged 
only  with  the  making  and  sending  of  the  list  referred  to  in  Section 
1465-65  of  the  General  Code,  supra,  to  such  county  or  counties 
as  are  not  certified  by  the  Industrial  Commission  as  having  a  status 
of  credit  in  the  state  insurance  fund  to  relieve  them  from  further 
payment. 

It  is  generally  understood  that  the  purpose  of  the  state  insur- 
ance fund  is  to  compensate  injured  employes  or  to  care  for  the  de- 
pendents of  killed  employes,  and  in  the  case  of  public  employes  such 
as  are  covered  by  the  state  insurance  fund  claims  arising  on  ac- 
count of  such  injuries  or  death  presented  to  the  Industrial  Com- 
mission of  Ohio  would  be  considered  and  allowances  made  when 
justified,  notwithstanding  the  fact  that  the  particular  counties  or 
subdivisions  do  not  have  the  required  credit  in  the  state  insurance 
fund — the  law  providing  that  when  such  credit  is  depleted  it  shall 
be  replenished  by  further  assessment  as  provided  for  in  Section 
1465-65  of  the  General  Code,  supra. 

Summing  up,  it  is  my  opinion, 

1.  That  all  claims  arising  for  injuries  or  death  of  public  em- 
ployes as  comprehended  by  the  act  referred  to  are  to  be  paid  out 
of  the  general  state  insurance  fund  for  public  employes  without  re- 
gard to  the  credit  standing  of  any  taxing  subdivision. 

2.  The  statutory  assessment  which  makes  up  the  fund  is  to  be 
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arrived  at  by  making  a  charge  of  one  per  cent  of  the  amount  ex- 
pended for  services  of  persons  employed  by  the  state,  counties, 
cities,  townships,  incorporated  villages,  school  districts  or  other  tax- 
ing districts  therein — this  latter  statement  being  subject  to  the 
exception  of  municipalities  maintaining  police  or  firemen's  pension 
funds. 

3.  For  the  purpose  of  the  collection  of  the  statutory  assess- 
ment the  state  in  the  first  instance  and  the  counties  in  the  second 
instance  are  to  be  regarded  as  units  without  reference  to  the  various 
taxing  subdivisions  of  the  county  enumerated,  except  in  so  far  as 
the  information  concerning  such  taxing  subdivisions  is  cubmitted 
to  the  county  auditor  by  the  auditor  of  state  for  the  purpose  of 
enabling  the  county  auditor  to  make  the  necessary  and  proper  set- 
tlements with  the  taxing  subdivision  after  drawing  his  warrant 
for  the  payment  of  the  county's  assessment  to  the  state  insurance 
fund. 

4.  At  all  events  any  just  claims  arising  from  the  death  or 
injuries  to  public  employes  in  the  course  of  their  employment  are 
to  be  cared  for  out  of  the  general  state  insurance  fund  for  public 
employes  regardless  of  the  fact  that  the  credit  of  the  particular  sub- 
division may  at  the  time  be  depleted,  it  being  especially  provided 
that  such  credit  shall  be  replenished  by  subsequent  assessments. 
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SYLLABI. 

No.    14707— The    Toledo    Railways 
and  Light  Company  vs.  George  Paulin. 
Error  to  the  Court  of  Appeals  of  L*u« 
cas  County. 
MATTHIAS,  J. 

A  reviewing  court,  upon  finding 
that  the  verdict  of  a  jury,  assessing 
damages  for  personal  lnjury\  is  such 
in  amount  that  It  is  not  supported  by 
the  weight  of  the  evidence,  and  there- 
fore excessive,  may  remand  the  cause 
for  a  new  trial,  but  is  not  authorised 
upon  such  ground  to  modify  the  judg- 
ment.   Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Wanama- 
ker  and  Newman,  J  J.,  concur. 

No.  15017 — A.  A.  Crawford,  et  al.  vs. 
Jacob  Weldemeyer.  E>rror  to  the 
Court  of  Appeals  of  Crawford  county. 
MATTHIAS  J. 

1.  That  meaning  should  be  ascribed 
to  the  language  of  a  constitutional 
amendment  which  will  not  thwart  or 
defeat,  but  which  will  accomplishi  the 
purpose  of  its  enactment  and  adop- 
tion, and  the  context  will  be  exam- 
ined to  ascertain  such  purpose. 

2.  The  provisions  of  Section  6,  Ar- 
ticle IV  of  the  Constitution,  author- 
izing the  certification  of  a  case  to 
the  supreme  court  by  the  judges  of 
the  court  of  appeals  because  of  a 
conflct  of  a  judgment  agreed  upon  by 
them  and  a  judgment  pronounced  by 
another  court  of  appeals,  should  be  so 
interpreted  as  to  authorize  some  limi^ 
tation  of  time  for  the  filing  of  such 
case  in  the  supreme  court. 

.  3.  The  constitutional  provision  that 
the  finding  of  confllict  ^all  be  made 
by  the  judges  of  the  court  of  appeals 
authorizes  the  making  and  entering  of 
such  finding  either  during  or  after 
the  term  at  which  the  judgment  in 
such  case  is  rendered,  but  the  juris- 
diction of  the  supreme  court  cannot  be 
invoked  in  such  case  unless  a  finding 
of  such  confilct  is  entered  and  the 
record  certified  to  and  filed  in  the 
office  of  the  clerk  of  the  supreme 
court  within  seventy  days  after  the 
entry  of  judgment  in  the  court  of  ap- 


peals,  that  limitation   of  time  being 
hereby  prescribed. 

4.  Such  limitation,  however,  will 
not  be  given  a  retroactive  effect,  and 
therefore  shall  apply  only  to  cases 
certified  to  and  filed  in  this  court 
subsequent  to  May  h  1916.  Motion 
overruled. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Jones,  JJ.. 
concur. 

No.  14776— The  National  Fire  Insur- 
ance Co.  vs.  A.  B.  Dennison.    Error  to 
the    Court    of    Appeals   of   Fairfield 
County. 
JONES,  J. 

An  insurance  company  issued  three 
separate  policies  of  Insurance,  one 
covering  a  frame  building  and  two 
covering  a  stock  of  goodsi  furniture 
and  fixtures  contained  therein.  At  the 
time  of  the  fire  there  was  concurrent 
insurance  by  other  companies  on  the 
same  property  In  specified  amounts. 
Each  of  these  policies  contained  a 
stipulation  that  the  company  should 
not  be  liable  under  the  policy  for  a 
greater  proportion  of  any  loss  on  the 
described  property  than  the  amount 
thereby  Insured  should  bear  to  the 
whole  Insurance,  whether  valid  or  not 
or  by  solvent  or  Insolvent  insurers, 
covering  such  property.  The  insured 
suffered  partial  loss  by  fire  on  both 
the  building  and  personality.  Held: 

1.  In  such  action,  on  the  policy 
Issued  on  the  building,  the  insured 
could  recover  for  the  full  amount  of 
the  partial  loss  theron,  and  was  not 
limited  by  any  such  stipulation  to  a 
proportionate  amount  that  such  policy 
bore  to  the  whole  Insurance. 
2.  As  to  the  building,  such  stipula- 
tion limiting  liability  and  payment 
for  the  actual  partial  loss,  was  void 
by  reason  of  the  valued  policy  law. 
(Sections  9583  and  9584,  General 
Code.) 

3.  These  sections  of  the  valued 
policy  law  apply  to  buildings  and 
structures  named  therein  and  do  not 
affect  Insurance  contracts  covering 
personal  property. 
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4.  As  to  personal  property,  the  stip* 
ulations  named  In  the  policy  are  val- 
id, and  recovery  based  upon  insur- 
ance contracts  containing  such  stip- 
ulations is  limited  to  the  proportion 
of  the  loss  that  the  amount  thereby 
insured  bears  to  the  whole  insurance. 
Judgment  reversed. 

Johnson,  Newman  and  Matthias. 
JJ..  concur.  Nichols,  C.  J.,  not  par- 
ticipating.   Wanamaker,  J.,  dissents. 

No.  15042 — ^The  States  ex  rel.  Mar- 
cellus  A.  Lander  v.  Charles  T.  Pres- 
tein  et  al.,  defendants  in  error;  John 
A.  Zangerly  et  al,  new  defendants  in 
error.  Error  to  the  CJourt  of  Appeals 
of  Cuyahoga  county. 
DONAHUE,  J. 

1.  Section  6  of  Article  IV  of  the 
Constitution  as  amended  September 
3d.  1912,  specifically  provides  that 
the  provisions  of  that  section  in  refer- 
ence to  the  jurisdiction  of  the  court 
of  appeals  shall  apply  to  all  cases 
coming  into  that  court  after  the-  first 
day  of  January,  ldl3.  Upon  this  ques- 
tion the  special  provision  found  in  that 
section  must  control.  The  provision 
of  the  general  schedule  to  the  amend- 
ments to  the  constitution  has  no  ap- 
plication. 

2.  It  is  not  error  for  a  court  of  ap- 
peals to  sustain  a  motion  to  dismiss 
an  appeal  for  want  of  Jurisdiction  filed 
after  the  cause  has  been  submitted  to 
the  court  upon  its  merits.  Judgment 
affirmed. 

Nichols.  C.  J..  Johnson,  Newman, 
Jones  and  Matthias,  JJ.,  concur. 

No.     14996—  The     Hardin-Wyandot 
Lighting  Company  v.   the  Village  of 
Upper  Sandusky.    Error  to  the  Court 
of  Appeals  of  Wyandot  county  . 
JOHNSON,  J. 

1.  The  act  of  January  26,  1887  (84 
0.  L.,  7)  made  applicable  to  electric 
light  and  power  companies  the  pro- 
visions of  the  chapter  relating  to  mag- 
netic telegraph  companies^  so  far  as 
practicable,  and,  while  said  act  re- 
mained in  force,  the  power  of  such 
companies  to  occupy  the  streets  of  a 
municipality  was  derived  from  the 
state. 

2.  The  act  of  April  21,  1896,  Sections 
9192  and!  9198,  General  Codet  subjected 
electric  light  and  power  oompanies 
to  'municipal  control  alone"  and  pro- 
vides that  no  such  company  shall  oc- 
cupy the  streets,  alleys,  etc.,  of  any 
city,  town  or  village,  with  ita  equip' 
ment  to  conduct  electrlcty  for  llg^t- 


ina  heating  or  power  purposes  with- 
out the  "consent  of  such  municipal- 
ity." 

3.  When  such  a  company  which  has 
occupied  the  streets  and  public  places 
of  a  city  or  village  with  its  poles, 
wires  and  equipment,  voluntarily  and 
without  the  consent  of  the  municipal- 
ity, removes  and  dismantles  a  portion 
of  the  same  and  renders  itself  wholly 
unable  to  furnish  any  electricity 
whatever  for  the  purpose  of  public 
lighting,  it  cannot  afterward  return 
and  repossess  itself  of  those  rights  and 
erect  another  equipment  in  such 
streets  and  public  places  without  the 
consent  of  the  city  or  village.  Judg- 
ment affirmed. 

Nichols,  C.  J.,  Donahue^  Wanamak- 
er. Newman,  Jones  and  Matthias,  JJ., 
concur. 

No.  15024— Otto  Wagner  vs.  Sarah  V. 
Armstrong,  et  al.  Error  to  the  Court 
of  Appeals  of  Seneca  county. 

No.  14892— Mary  Helen  Walker,  et 
al.,  vs.  Francis  Gurtscher,  et  al.  Error 
to  the  Court  of  Appeals  of  Stark 
County. 

No.  15013 — Louisa  P.  Jamea  Guar- 
dian, V.  William  M.  Vulgamore  et  al. 
Error  to  the  Court  of  Appeals  of  Pike 
county. 
NICHOLS,  C.  J. 

1.  Section  12224,  General  Code,  pur- 
porting to  vest  the  courts  of  appeals 
with  Jurisdiction  in  the  trial  of  cases 
on  appeal,  is  unconstitutional  and 
void.  The  jurisdiction  of  the  court  of 
appeals  in  the  trial  of  cases  on  ap- 
peal is  expressly  limited  by  the  con-  . 
stitution  to  chancery  cases,  and  this 
jurisdiction  cannot  be  enlarged  by  the 
general  assembly. 

2.  All  partition  cases  were  orig^i- 
nally  cognizable  in  courts  of  chancery 
only  and  must  still  be  regarded  as 
chancery  cases  and  therefore  appeal- 
able under  such  terms  and  procedure 
as  may  be  provided  by  law.  Judg- 
ments reversed. 

Johnsoiv  Donahue,  Wanamaker, 
Newman,  Jones  and  Matthias,  JJ., 
concur  in  the  first  proposition  of  the 
syllabus. 

No.  14990— M.  J.  Limbaugh  vs.  The 
Western     Ohio     Railroad     Company, 
nrror  to  the  Court  of  Appeals  of  Al- 
len county. 
JONES,  J. 

1.  When  the  actual  wrongdoer,  who 
is  not  served  or  made  a  party  de- 
fendant in  an  action,  has  been  sub- 
stituted for  another  mistakenly  sued. 
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and,  after  such  subBtitution,  appears 
by  counsel  and  contests  the  merits,  it 
cannot  afterwards  question  the  juris- 
diction of  the  court  over  it. 

2.  It  is  not  prejudicial  error  to  re- 
fuse special  requests  before  argument, 
when  the  substance  thereof  has  been 
fully  embodied  in  other  requests  given 
before  argument,  at  the  instance  of 
the  same  party.    Judgment  reversed. 

Nichols,  €.  J.,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Matthias, 
JJ.,  concur. 

No.  14949— David  M.  Hostetler  vs. 
Edward  A.  Peters  et  al.  Ehror  to  the 
Court  of  Appeals  of  Tuscarawaa 
county. 

NEWMAN,  J. 

M.  J.  S..  by  her  last  will  and  testa- 
ment, devised  her  real  estate  to  a 
niece,  9.  J.  H.  M.  J.  S.  at  the  time  of 
her  death  left  surviving  a  sister,  E. 
P.,  and  children  of  a  deceased  sister, 
her  only  heirs  at  law,  who  would  have 
inherited  the  real  estate,  had  M.  J.  S. 
died  intestate.  S.  J.  H.  and  one  B.  A. 
P.  were  children  of  E.  P.,  neither  of 
whom  would  have  inherited  any  por- 
tion of  the  real  estate  from  M.  J.  S. 
had  she  died  intestate.  3.  J.  H.  died 
intestate,  withuot  issue,  leaving  sur- 
viving her  husband  D.  *M.  H. 

Held:  The  real  estate  of  which  S. 
J.  H.  died  seized  was  ancestral  with- 
in the  meaning  of  section  8573,  Gen- 
eral Code,  and  upon  her  death  It 
passed  to  and  vested  in  her  husband 
relict  during  his  natural  life  and  at 
his  death  to  her  brother,  E.  A.  P. 
Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Wanamaker,  Jones  and  Matthias,  JJ., 
concur. 

No.   15039— Frank  Crowley  vs.   The 
State  of  Ohio.    Error  to  the  Court  of 
Appeals  of  Fairfield  county. 
NEWMAN,  J. 

1.  An  acquittal  or  conviction  for  a 
minor  offense  Included  in  a  greater 
will  not  bar  a  prosecution  for  the 
greater  if  the  court  in  which  the  ac- 
quittal or  conviction  was  had  was 
without  jurisdiction  to  try  the  accused 
for  the  greater  offense. 

2.  Where  a  person  has  been  In  jeop- 
ardy on  the  charge  of  assault  and 
battery  upon  an  affidavit  filed  with 
the  mayor  of  a  city,  the  plea  of  such 
jeopardy  is  insufficient  as  a  bar  to  a 
prosecution  by  indictment  for  assault 
with  intent  to  commit  rape,  although 
the  facts  alleged  in  the  Indictment  if 


proven  to  be  true  would  have  war- 
ranted a  conviction  on  the  charge 
made  in  the  affidavit  Judgment  af- 
firmed. 

Wanamaker,  Jones  and  Matthias. 
JJ.,  concur. 

No.  15074— The  State,  ex  rel.  Ray- 
mond   T.    Garrison,    vs.    Bernard    F. 
Brough  et  al.    In  Prohibition. 
JOHNSON,  J. 

1.  The  writ  of  prohibition  is  an  ex- 
traordinary legal  remedy,  whose  ob- 
ject is  to  prevent  a  court  of  tribunal 
of  peculiar,  limited  or  inferior  pow- 
er, from  assuming  jurisdiction  of  a 
matter  beyond  its  cognizance.  The 
writ  cannot  be  made  to  serve  the 
purpose  of  a  writ  of  error  to  correct 
mistakes  of  the  lower  court  in  decid- 
ing questions  of  law  within  its  juris- 
diction. 

2.  The  power  to  award  writs  of  pro- 
hibition having  been  conferred  on 
this  court  by  the  constitution,  and 
that  instrument  having  provided  that 
no  law  shall  be  passed  or  rule  made 
whereby  an^  person  shall  be  prevent- 
ed from  invoking  the  original  jurisdic- 
tion of  this  court,  the  power  will  al- 
ways be  exercised  where  it  clearly  ap- 
pears that  a  court  of  tribunal  whose 
action  is  sought  to  be  prohibited  has 
no  jurisdiction  of  the  cause  or  is 
about  to  exceed  its  jurisdiction. 

3.  The  remedy  by  injunction  cannot 
be  employed  to  try  the  title  to  a  pub- 
lic office,  but  it  may  be  resorted  to 
by  one  in  possession  of  a  public  office, 
under  color  of  title  to  protect  his  pos- 
session against  the  interference  of  an 
adverse  claimant,  whose  title  is  in  dis- 
pute until  the  latter  shall  establish 
his  title  by  law.  Reemelln  vs.  Mosby, 
47  Ohio  St.,  570  approved  and  fol 
lowed.    Writ  refused. 

Nichols  C.  J.,  Donahue,  Newman 
and  Jones,  J  J.,  concur. 

No.  1488«— William  E.  Hutton,  et  al. 
vs.  William  S.  Curry.    E^rror  to  Court 
of  Appeals,  Hamilton  County. 
DONAHUE,  J. 

1.  Where  in  an  action  to  recover 
money  lost  at  gaming  it  is  claimed, 
and  evidence  is  offered  tending  to 
prove  that  part  of  the  money  alleged 
to  have  been  paid  by  the  plaintifT  to 
the  defendant  was  in  fact  money  won 
by  the  plaintiff  and  owing  to  him 
from  the  defendant  in  a  former  gam- 
bling transaction,  it  is  error  for  the 
court  to  refuse  to  charge  the  jury 
that  if  it  find  this  claim  to  be  true. 
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then  the  plaintiff  cannot  recover  that 
part  of  his  losses  In  the  subsequent 
transaction  represented  by  the  credit 
given  him  by  tiie  defendant  for  money 
won  by  plaintiff  in  a  former  gambling 
transaction,  and  in  defendant's  pos- 
session at  the  time  the  credit  was 
given.    Remittitur  ordered. 

Niciiols,  C.  J^.  Johnson,  Donahue, 
Newman,  Jones,  JJ.,  concur. 

No.    14899— William   S.  Thomas   v. 
Mabel  T.  Matthews.     Error     to     the 
Court  of  Appeals  of  Clark  county. 
DONAHUE,  J. 

1.  Where  a  plaintiff  seelcs  to  recover 
damages  for  breach  of  contract,  the 
burden  is  upon  him  to  show  either 
substantial  performance,  or  tender  of 
performance  of  the  conditions  on  his 
part  to  be  performed. 

2.  Where  a  contract  provides  for  de- 
lay in  the  performance  of  any  part 
thereof  for  a  specified  time,  and  fur- 
ther provides  that  performance  shall 
not  be  required  until  the  reasons 
stated  in  the  contract  for  the  delay 
in  performance  have  ceased  to  exist, 
no  action  can  be  maintained  upon 
snch  contract  at  the  end  of  the  spec- 
ified period,  unless  it  further  appears 
that  the  reasons  for  delay  no  longer 
exists  or  that  they  still  exist  through 
fault  of  the  defendant. 

3.  A  contract  made  by  a  director  of 
a  corporation  with  reference  to  his 
official  action  as  such,  based  upon  a 
consideration  personal  to  himself,  is 
against  public  policy  and  void. 

4.  A  contract  made  by  a  director  of 
a  corporation  that  limits  or  restricts 
him  in  the  free  exercise  of  his  judg- 
ment or  discretion,  or  that  places  him 
under  direct  and  powerful  induce- 
ments to  disregard  his  duties  to  the 
corporation,  its  creditors  and  other 
stockholders  in  the  management  of 
corporate  affairs,  is  against  public 
policy  and  void. 

Judgment  of  the  court  of  appeals 
reversed  and  judgment  of  the  com- 
mon pleas  court  affirmed. 

Nichols,  C.  J.,  Johnson  and  Wana- 
maker,  JJ.,  concur. 

No.  14900— The  Cincinnati,  Milford 
&  Loveland  Traction  Company  v.  The 
State  of  Ohio.    Ehrror  to  the  Court  of 
Appeals  of  Hamilton  county, 
WANAMAKER,  J. 

Under  Section  5418,  General  Code, 
"gross  earnings"  shall  not  be  suT>- 
jected  to  reduction  by  subtracting 
the  amoimt  of  rentals  paid  by  the 


company  reporting  to  some  other 
company,  whether  such  rentals  be  in 
a  lump  sum  or  arrived  at  by  various 
computations  as  to  passenger  traffic, 
freight  traffic  or  any  other  contract 
or  agreement  that  the  company  re- 
porting may  have  with  any  other 
company.    Judgment  affirmed. 

Johnson,  Donahue,  Newman,  Jones 
and  Mattiiias,  JJ..  concur. 

No.  15038— ^The  State  ex  rel.  John 
F.  Nolan,  vs.  Byron  M.  Clendening,  M. 
M.  Rose  and  Frank  Hay,  State  Liquor 
Licensing  Board,  State  of  Ohio.  In 
Prohibition. 
WANAMAKER,  J. 

1.  Under  the  Ohio  Constitution  of 
1912  the  writ  of  prohibition  was  added 
to  the  original  jurisdiction  of  the  su- 
preme court. 

2.  The  writ  of  prohibition  is  a  high 
prerogative  writ  to  be  used  with 
great  caution  in  the  furtherance  at 
justice  and  only  where  there  is  no 
other  regular,  ordinary  and  adequate 
remedy. 

3.  The  writ  may  be  invoked  against 
any  inferior  court  or  inferior  tribunal 
ministerial  or  otherwise,  that  pos- 
sesses incidentally  judicial  or  quasi- 
judicial  powers,  to  keep  such  courts 
and  tribunals  within  the  limits  of 
their  own  jurisdiction. 

4.  If  such  inferior  courts  or  tribu- 
nals In  attempting  to  exercise  judicial 
or  quasi-judicial  power  are  proceeding 
In  a  matter  wholly  or  partly  outside 
of  their  jurisdiction,  such  inferior 
courts  or  tribunals  are  amenable  to 
the  writ  of  prohibition  as  to  such  ul- 
tra vires  jurisdiction. 

5.  If  such  inferior  courts  or  tribu- 
nals are  vested  with  power  to  remove 
public  officials  upon  the  ground  of 
misconduct  in  office  and  written 
charges  are  filed  before  them  declar- 
ing and  defining  such  misconduct 
if  such  charges  do  not  constitute  mis- 
conduct In  office  under  the  Constitu- 
tion of  Ohio  or  the  statutes  of  the 
states  in  such  case  made  and  provid- 
ed, such  inferior  court  or  tribunal  is 
exceeding  its  jurisdiction  in  that  be- 
half and  may  be  enjoined  by  such 
writ  of  prohibition,  if  there  be  no 
other  adequate  remedy. 

6.  In  the  case  at  bar  none  of  the 
charges  presented  constitutes  a  legal 
charge  of  misconduct  in  office  as 
kQown  under  the  laws  of  Ohio,  and  by 
reason  thereof  the  defendant  board 
was  without  jurisdiction  to  hear  and 
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determine    the    same.     Writ    allowed. 

Nichols,  C.  J.,  Johnson,  Donahue, 
Newman,  Jones  and  Matthias,  JJ.,  con- 
cur. 

No.  15120 — ^The  States  ex  rel.  James 
Ross  and  John  W.  McCafferty,  vs.  A. 
V.  Donahey,  Auditor  of  State.  In 
Mandamus. 

WANAMAKER,  J. 

1.  Wbere  the  general  assembly  of 
Ohio  has  authorized  some  department 
or  subdepartment  of  the  state  govern- 
ment, such  as  the  Industrial  commis- 
sion of  Ohio,  to  secure  suitable  quar- 
ters necessary  for  the  transaction  of 
Its  business  pursuant  to  law,  and  a 
contract  Is  regularly  executed  and 
signed  by  the  proper  parties,  which 
contract  by  its  terms  is  made  sub- 


ject to  an  appropriation  by  the  state 
legislature,  and  such  legislature 
makes  the  necessary  appropriation 
pursuant  to  said  contract;  Held: 
Mandamus  is  the  proper  remedy  to 
compel  the  auditor  to  issue  a  voucher 
for  any  amount  due  from  the  state 
pursuant  to  such  contract. 

2.  The  necessary  and  current  ex- 
pense growing  out  of  the  rental  of 
suitable  and  necessary  quarters  for 
the  transaction  of  the  state's  business, 
for  which  appropriation  lias  been  made 
by  the  state  legislature,  Is  not  a  debt 
or  liability  within  the  inhibition  of  the 
provisions  of  the  constitution.  Writ 
awarded. 

Nichols^  O.  J.,  Johnson,  Donahue. 
Newman,  Matthias  and  Jones,  JJ.,  con- 
cur. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 


The  S.  &  M.  Welding  Company, 
Cleveland,  $4000.  Wm.  H.  Luther, 
Margaret  De  Mooy,  C.  W.  De  Mooy, 
Elugene  L.  De  Mooy,  Marcella  De 
Mooy. 

The  Alllance-LoulBville  Improve- 
ment Company,  $1000.  W.  H.  Mor- 
gan, C.  K.  Prltchard,  C.  H.  Bleich,  S. 
Li.  Sturgeon,  J.  J.  Brown. 

The  Arcadia  Hardware  &  Lumber 
Company,  Arcadia,  $25,000.  Geo.  W. 
Stall,  H.  W.  Auld,  W.  H.  Stall,  Nora 

B.  Stall,  Blanche  L.  Stall. 

The  Barberton  Lumber  Company, 
Barberton,  $15,000.  J.  F.  Harper,  Ella 
O.  Harper,  B.  O.  Etling,  Wm.  H.  Snyder, 
Lewis  A.  Snyder. 

The  Blggs-Watterson  Company. 
Cleveland,  $50,000;  manufacturing  ma- 
chinery. Percy  H.  Biggs,  Chas.  E. 
Watterson,  F.  B.  Evarts,  Olga  Schulz. 

C.  A.  Alexander. 

The  Callow-Klrby  Company,  Cleve- 
land, $5000;  real  estate.  A.  R.  Callow, 
Isador  Groseman,  C.  W.  Shimmon,  H. 

B.  Howells,  Harry  C.  Gahn. 

The  Cambridge  Furniture  Manufac- 
turing  Company,  Cambridge,   $50,000. 

C.  C.    CoBgrove,   W.    S.    Sultt,    D.    B. 
Garry,  W.  D.  Deselon,  W.  J.  Gillispie. 

The  Crispy  Chip  Company,  Cleve- 
land, $2500;  Mary  B.  Grossman,  A.  L. 
Boshmer.  Mary  J.  Grossman,  Irwin  N. 
Losser,  P.  L.  Idleman. 

Economy  Auto  Supply  Company, 
Ashtabula,  $2500.  Lynn  R.  Klumph, 
Mosie  C.  Amidon,  J.  M.  Klumph,  M. 
E.  Buckley,  L.  B.  Lockwood. 

The  Liberty  Grain  Company,  Ru- 
dolph. $25,000  Earl  C.  Dauterman, 
Floyd  H.  Eckert,  Edward  Patten,  Alba 
B.  Brispin,  Holland  W.  Eckert,  Daniel 
Amos. 

The  Metamora  Hardware  Company, 
Metamora,  $15,000.  Burnice  F.  Potter, 
S.  A.  Morse,  Eicy  J.  Strong,  Grace  M. 
Strong,  Isabel  H.  Potter. 

The  Midway  Distilling  Company, 
Cincinnati,  $50,000.    Jonas  B.  Frenkel, 

D.  J.  Workum,  J.  W.  Weinig,  Mary  S. 
Zumvords,  Kathleen  Riffle. 

The  Mulholand  Medicine  Company, 
Toledo,    $25,000.    Eudora.    Mulholand, 


A.  C.  Einstein,  Cora  Einstein,  Chas, 
A.  Guernsey,  W.  M.  Bowman. 

The  Orrison  Cigar  Company,  Beth- 
esda,  $25,000.  Walter  W.  Wilson,  Kate 
Patterson,  R.  M.  McGuire,  W.  V.  Ben- 
nett, D.  W.  Kennon 

The  Palace  Department  Store  Com- 
pany, $50,000,  Greenville.  Chas.  Min- 
nich,  Julia  C.  Minnich,  H.  C.  Pease, 
Harry  E.  Minnich,  John  J.  Mathews. 

The  Phoenix  Country  Club  Com- 
pany, Cincinnati,  $20,000.  Richard  W. 
Wald,  Elmore  B.  Tauber,  J.  H.  C. 
Davis,  Isador  Rauh,  Ben  L.  Heindings- 
feld. 

The  Salyx  Company,  Cleveland,  $25,- 
000;  stock  foods.  G.  A.  Resek,  B.  F. 
Koch,  A.  E.  Robinson,  J.  F.  Hess,  A. 
A.  Hess.  , 

The  Victoria  Art  Manufacturing 
Company,  Clevealnd,.  $10,000.  S.  J. 
Deutsch,  A.  L.  Lang,  E.  J.  Thoboben, 
Hyman  Spielberg,  I.  J.  Rothschild. 

The  Tussing  Realty  Company,  Co- 
lumbus, $5000.  Julia  M.  Tussing,  R. 
M.  Tussing,  Mary  F.  Tussing,  Nellie 
F.  Johnson,  W.  A.  McDonald. 

The  Westman  &  Getz  Company, 
Cleveland,  $10,000.  C.  E.  Adams,  H. 
W.  Dirkson,  H.  A.  Getz,  C.  E.  Dirkson, 
A.  C.  Adams.      , 

The  H.  G.  Chemical  Products  Com- 
pany, Cleveland,  $25,000.  D.  A.  Hue- 
bach,  Nettie  E.  Huebach,  Mary  B. 
Grossman,  A.  H.  Lichtig,  Harry  Pott. 

The  .  Welnberg-Billstein  Company, 
Cleveland,  $60,000;  linings,  trimmings, 
etc.  Julius  Weinberg,  Simon  Billsteln, 
M.  A.  Sloan,  M.  C.  Frank,  A.  Lewen- 
thal. 

The  Robinson  Building  Company, 
Elyrla,  $30,000.  T.  T.  Robinson,  R 
M.  Rice,  T.  C.  Metzger,  C.  E.  Han- 
cock, L.  B.  Fauver. 

The  American  Secret  Service  Com- 
pany, Toledo,  $1000.  J.  F.  Coombs,  S. 
M.  Steifling,  B.  F.  Steifling,  J.  B.  Steif- 
llng,  M.  Helwig. 

The  Hocking  Development  Com- 
pany, Columbus,  $5000.  J.  G.  Westp 
water,  Douglass  McCormick,  Max 
Goldsmith,  J.  P.  Eagleson,  L.  L.  Bo- 
ger. 
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Department  Reports 


The  Clouse-Greene  Construction  & 
Supply  Company,  Columbus,  $10,000. 
T.  J.  Greene,  C.  R.  Clouse,  H.  J.  Bicke^ 
meyer,  A.  J.  Yahn,  J.  A.  Shelton. 

The  Ralph  H.  Jones  Company,  Cin- 
cinnati, $10,000.  Ralph  H.  Jones,  E. 
W.  Stickenroth,  E^rlyn  S.  Jones,  Aman- 
da Stickenroth,  H.  W.  Vordenberg. 

The  Regal  Oil  &  Supply  Company. 
Cleveland,  $5000.  Charles  J.  Carr, 
Bertha  M.  Carr,  S.  Heimlich,  H.  A. 
Friedman,  Melvin  T.  Williams. 

The  Damascus  Brake  Beam  Com- 
pany, Cleveland,  $750,000.  H.  A.  Haux- 
hurst,  Robert  J.  Bulkley,  M.  T.  Flana- 
gan, Wm.  R.  Daley,  Frank  X.  Cull. 

The  Blum  Brothers  Company,  Bell- 
aire,  $50,000;  dry  goods.  Henry  Blum, 
Isaac  Blum,  Sylvan  Blum,  Melville 
Blum,  J.  W.  Blum. 

The  Norwalk  Masonic  Temple,  Nor- 
walk,  $10,000.  C.  L.  Keenan,  C.  F. 
Jackson,  C.  Prechtel,  William  Pruner, 
Leon  C.  Herrick. 

The  Harrison-Egan  Company,  Cin- 
cinnati, $25,000;  automobiles  and  sup- 
plies. F.  G.  Harrison,  F.  C.  Egan,  H. 
B.  Smith,  Tylor  Field. 

The  Cleveland  Smith  Form-a-Truck 
Sales  Company,  Cleveland,  $10,000. 
Howard  Latimer,  Chas.  T.  Moore,  Wal- 
ter E.  Case,  Alfred  B.  Beckman,  Rob- 
ert Young. 

The  Cleveland  Suburban  Land  &  Im- 
provement Company,  Cleveland,  $10,- 
000.  H.  E.  Hedges,  J.  F.  Aldrick,  J. 
H.  Van  DeVeer,  M.  E.  Barden,  H.  I. 
Chandler. 

The  Leo  Improvement  Company, 
Toledo.  $10,000.  Oliver  L.  Mlering, 
Clara  C.  Linenkugel,  Francis  R. 
Honeck,  Al.  E.  Reuben,  Harold  F. 
Madden. 

The  Family  Amusement  Company, 
Cleveland,  $10,000.  Dorr  B.  Warner, 
Elsie  Dunzweiler,  H.  D.  Hathaway,  D. 
J.  Jennings,  John  D.  Stanton. 

The  Cleveland  Suburban  Realty 
Company,  Cleveland,  $5000.  J.  H.  Van 
LeVeer,  H.  I.  Chandelr.  M.  F.  Borden, 
J.  F.  Aldrich,  B.  M.  Holgren. 

The  Expansion  Strip  Company, 
Cleveland,  $20,000.  Chas.  W.  Scrim- 
shaw, A.  M.  Stetzelberger,  L.  D.  Green- 
field, F.  M.  Wheelden,  Elmer  W. 
Waite. 

The  Masonic  Temple  Company,  Del- 
phoB,  $35,000.  H.  L.  Leilich,  J.  E.  Fast, 
John  H.  Judkins.  Stanley  W.  Peltier, 
J.  R.  Tittleson. 

The  Knox  Velvet  Ice  Cream  Com- 
pany.     Mount     Vernon,      $10,000     A. 


Schippacasse,  W.  F.  Hull,  G.  A.  Miller, 
W.  L.  Ward,  Joe  H.  Myers. 

The  Federal  Eight  Coal  Mining  Com- 
pany. Big  Run,  $1000.  Max  M.  Schiff, 
W.  S.  Paxon,  Bert  H.  Long,  L.  H. 
Sione,  Thos.  J.  Drugan. 

The  Big  Six  Oil  Company,  Marietta, 
$10,000.  W.  J.  Dutton,  B.  C.  Robinson, 
C.  R.  Williamson,  W.  D.  Bearchley, 
Wm.  H.  Lorens,  C.  E.  Dickinson,  O.  G. 
Robinson. 

The  Monarch  Motor  Truck  Com- 
pany, Cincinnati,  $20,000.  G.  B.  Jolly. 
M.  E.  Geiger,  W.  W.  Helmholz,  Cave 
Lehman,  P.  M.  Payn. 

The  Underwriters  Insurance  Com- 
pany, Columbus,  $100,000.  W.  B.  Cock- 
rell,  L.  B.  Griffith,  E.  A.  Griffith,  G.  E. 
Griffith.  P.  A.  Baker  and  others. 

The  Union  Trust  &  Savings  Bank  of 
Cleveland.  $125,000  F.  C.  Rush.  Ar- 
thur E.  Neiger,  G.  B.  Fitzsimmons, 
James  A.  Ford,  F.  C.  Bosworth. 

Increases. 

The  Broadway  Realty  Company,  Ak- 
ron; $10,000  to  $13,000. 

The  Presto  Products  Company, 
Cleveland.  $10,000  to  $12,500. 

The  Holters  Shoe  Company,  Cin- 
cinnati; $100,000  to  $150,000. 

The  F.  C.  Colwell  Company,  Cincin- 
nati;  $10,000  to  $30,000. 

The  Carl  M.  Baldwin  Realty  Com- 
pany, Columbus;  $70,000  to  $90,000. 

The  Ohio  Leather  Company,  Youngs- 
town;  $800,000  to  $1,300,000. 

The  Morrow  Manufacturing  Com- 
pany. Wellston:  $25,000  to  $40,000. 

The  East  Cleveland  Lumber  Com- 
pany, East  Cleveland;  $25,000  to  $50,- 
000. 

The  Barston  Company,  Cincinnati; 
$25,000  to  $30,000. 

The  Timkin-Detroit  Axle  Company, 
Canton;  $2,821^000  to  $6,000,000. 

The  M.  and  N.  Construction  Com- 
pany, Bethesda;   $100,000  to  $400,000. 

The  United  States  Chemical  Conh 
pany,  Greenville;  $W,000  to  $20,000. 

The  Standard  Apparatus  Company, 
Cincinnati;  $10,000  to  $75,000. 

Decreases. 

The  Hamilton  Production  Company, 
Cincinnati;  $100,500  to  $33,500. 

The  Prospect  Manufacturing  Com- 
pany, Prospect;   $10,000  to  $20,000 

The  Rustler  Manufacturing  Com- 
pany. Springfield;  $80,000  to  $100,000. 

The  Buckeye  Wheel  Ciompany. 
Gallon.  $150,000  to  $10,000. 

The  Timkin-Detroit  Axle  CooLpany, 
Canton;    $3>000,000  to  $2^,827,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  752~In  the  Matter  of  the  Applicatim  of  The  Northern  Ohio 
Traction  and  Lisrht  Company  for  Consent  and  Authority  to  Issue 
and  Sell  $1,518,400.00  Par  Value,  of  Its  Preferred  Capital  Stock. 
Prayer  Granted. 


(Dated  February  23,  1916.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  application,  filed  February 
seventh,  1916,  of  The  Northern  Ohio  Traction  and  Light  Com- 
pany, a  corporation  duly  organized  under  the  laws  of  the  state  of 
Ohio,  asking  for  consent  and  authority  to  issue  $1,518,400.00,  par 
value,  of  its  six  x)er  cent,  preferred  capital  stock,  the  proceeds  to 
be  used  to  pay  for  the  uncapitalized  balance  of  applicant's  1914 
additions  and  improvements,  $9,421.67  and  for  its  1915  additions 
and  improvements  amounting  to  $651,741.33  and  to  be  applied  to 
the  payment  for  its  1916  additions  and  improvements  estimated 
to  cost  $1,000,000.00,  and  it  appearing  that  the  issue  of  said  pre- 
ferred capital  stock  is  reasonably  required  for  the  payment  of 
applicant's  indebtedness  incurred  and  to  be  incurred  in  the  con- 
struction, completion,  extension  and  improvement  of  its  facilities 
and- the  maintenance  and  improvement  of  its  service,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  the  issue  of 
said  preferred  capital  stock  should  be  granted.    It  is,  therefore, 

Obdered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company  be,  and  it  hereby  is  authorized  to  issue  its  six  per  cent, 
preferred  capital  stock  of  the  total  par  value  of  one  million,  five 
hundred  and  eighteen  thousand,  four  hundred  dollars  ($1,518,- 
400.00),  and  that  said  stock  be  sold  for  the  highest  price  obtain- 
able but  for  not  less  than  ninety-five  (95)  percentum  of  the  par 
value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses and  no  other,  to-wit: 

The  pasonent  of  the  uncapitalized  balance  of  the  cost  for  ap- 
plicant's 1914  additions  and  improvements,  $9,421.67. 

The  pa3anent  for  applicant's  1915  additions  and  improvements, 
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as  fully  set  out  in  two  detailed  statements  attached  to  the  ap- 
plication herein  and  marked  Exhibits  B  and  C,  which  hereby  are 
made  parts  of  this  order  by  reference,  $651,431.67. 

To  be  applied  to  the  payment  for  applicant's  1916  additions 
and  improvements,  as  fully  set  out  in  a  detailed  statement  at- 
tached to  the  application  herein  and  marked  Exhibit  D,  which 
hereby  is  made  a  part  of  this  order  by  reference,  of  the  total 
estimated  cost  of  $1,006,050.00.    It  is  further 

Obdered,  That  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  within 
thirty  days  after  the  issue  thereof  and,  semi-annually,  within 
thirty  days  after  the  close  of  each  semi-annual  period,  of  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

No.  716— In  the  Matter  of  the  Joint  Application  of  The  Clinton 
Air  Line  Telephime  Company  to  Sell,  and  The  Greenwich  Farm- 
ers Telephone  Company  to  Purchase  the  Greenwich  Village  Ex- 
chansre  and  Lines  and  Other  Property  Connected  Therewith,  Be- 
longing to  Said  The  Clintim  Air  Line  Telephone  Company. 
Prayer  Granted. 


(Dated  February  25,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application,  filed  December 
twenty-second,  1915,  of  The  Clinton  Air  Line  Telephone  Company 
and  The  Greenwich  Farmers  Telephone  Company,  corporations 
duly  organized  under  the  laws  of  the  state  of  Ohio,  asking  for  con- 
sent to  and  approval  of  the  sale,  by  said  The  Clinton  Air  Line 
Telephone  Company,  and  purchase  and  acquisition  by  said  The 
Greenwich  Farmers  Telephone  Company,  of  the  Greenwich  ex- 
change of  said  The  Clinton  Air  Line  Telephone  Company  and  cer- 
tain lines  and  other  property  connected  therewith,  and  it  appear- 
ing that  the  service  furnished  the  public  will  be  improved  thereby 
and  that  the  public  will  be  furnished  adequate  service  for  a  rea- 
sonable and  just  rate,  rental,  toll  or  charge  therefor,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  the  sale  and 
purchase  of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Clinton  Air  Line  Telephone  Company 
be,  and  it  hereby  is  authorized  to  sell  and  convey  to  said  The 
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Greenwich  Fanners  Telephone  Company  its  exchange  in  the  vil- 
lage of  Greenwich,  Huron  County,  Ohio,  the  lines  and  certain 
property  connected  therewith,  as  more  fully  described  in  the  pe- 
tition herein  which,  insofar  as  it  described  and  enumerates  said 
property  hereby  is  made  a  part  of  tiiis  order  by  reference;  and 
said  The  Greenwich  Fanners  Telephone  Company  hereby  is  au- 
thorized to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval,  by  this  commission,  of  any  increase  in 
rates  or  diminution  of  service  in  the  territory  now  served  by  said 
property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  thie  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission 
that  said  rates  are  reasonable  and  not  excessive  and  not  discrim- 
inatory, or  that  the  service  of  said  companies  is  adequate,  effi- 
cient or  sufficient.    It  is  further 

Ordered,  That  said  companies  herewith  file  with  this  com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  now  served  by  said 
property  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  such  filing  of  said  schedules. 


No.  438— In  the  Matter  of  the  Application  of  The  Perry  County^ 
Telephone  Company,  of  New  Lexington^  Perry  County,  Ohio,  for 
the  Consent  and  Approval  of  the  Commission  for  the  Issuance 
to  Its  Stockholders  of  $16,850.00  in  Common  Stock  and  $10,000 
in  Six  Per  Cent  Notes  for  the  Reimbursement  of  Moneys  Ac- 
tually Expended,  in  Accordance  With  the  Terms  of  Section  56 
et  seq.  of  the  Public  Service  Commission  Act.    Prayer  Granted. 


(Dated  February  24,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  December  thirty- 
first,  1912,  of  The  Perry  County  Telephone  Company,  a  corpora- 
tion duly  organized  under  the  laws  of  the  state  of  Ohio,  asking 
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for  consent  and  authority  to  issue  and  distribute,  pro  rata,  amon^ 
its  stockholders,  sixteen  thousand,  ei^rht  hundred  and  fifty  dol- 
lars, par  value,  of  common  capital  stock  and  ten  thousand  dollars, 
principal  sum,  of  three^ear,  six  per  cent,  notes  in  lieu  of  moneys 
theretofore  expended  from  income  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  its  plant  and  facilities, 
which  moneys  such  stockholders  might  otherwise  have  received 
in  dividends  as  a  return  upon  their  said  investment,  and  it  ap- 
pearing that  the  issue  of  said  capital  stock  and  notes  is  reasonably 
required  for  the  reimbursement  of  applicant's  treasury  for 
moneys  actually  expended  from  income  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities  and  the  main- 
tenance and  improvement  of  its  service,  the  commission  is  satis- 
fied that  its  consent  and  authority  for  the  issue  of  said  capital 
stock  and  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Perry  County  Telephone  Company  be, 
and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  sixteen  thousand,  eight  hundred  and  fifty 
dollars  ($16,850.00)  and  its  three-year,  six  per  cent,  notes  of  the 
principal  sum  of  ten  thousand  dollars  ($10,000.00).    It  is  further 

Ordered,  That  said  capital  stock  and  notes  be  distributed,  pro 
rata,  to  applicant's  stockholders  in  reimbursement  for  moneys 
actually  expended  from  income,  within  the  period  June  thirtieth, 
1905,  to  September  thirtieth,  1912,  inclusive,  for  the  construction 
of  additions,  extensions  and  improvements  to  applicant's  facilities, 
which  moneys  said  stockholders  might  otherwise  have  received  in 
dividends  as  a  return  upon  their  said  investment,  such  expendi- 
tures being  fully  set  out  in  a  detailed  statement  filed  herein  on 
the  thirtieth  day  of  April,  1915,  which  statement  hereby  is  made 
a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  notes 
pursuant  to  the  terms  and  conditions  of  this  order. 

No.  717 — In  the  Matter  of  the  Application  of  The  Greenwich 
Farmers  Telephone  Company  for  Authority  to  Issue  Sufficient 
Capital  Stock  to  Pay  for  Property  to  be  Purchased  from  The 
Clinton  Air  Line  Telephone  Company.    Prayer  Granted. 


(Dated  February  25,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
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for  final  consideration  upon  the  application  of.  The  Greenwich 
Farmers  Telephone  Company,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Ohio,  asking  for  consent  and  authority 
to  issue  not  exceeding  one  hundred  and  ninety  shares,  of  the  par 
value  of  twenty  dollars  each,  of  its  common  capital  stock  in  i>ay- 
ment  of  the  consideration  for  the  property  to  be  acquired  from 
The  Clinton  Air  Line  Telephone  Company  under  authority  granted 
in  the  order  made  in  the  proceeding  No.  716,  entitled  as  here- 
inafter more  specifically  set  out,  and  it  appearing  that  the  issue 
of  said  capital  stock  is  reasonably  required  for  the  acquisition  of 
property,  to  be  used  and  useful  for  the  prosecution  of  applicant's 
corporate  puroses,  the  commission  is  satisfied  that  its  consent  and 
authority  for  the  issue  of  one  hundred  and  seventy  shares  of  said 
caital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Greenwich  Farmers  Telephone  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  one  hundred  and 
seventy  (170)  shares  of  its  common  capital  stock  of  the  par  value 
of  twenty  dollars  ($20.00)  each.    It  is  further 

Ordered,  That  said  capital  stock  be  exchanged  at  par,  for  an 
equal  number  of  shares  of  the  common  capital  stock  of  The  Clin- 
ton Air  Line  Telephone  Company,  in  consummation  of  the  pur- 
chase of  property,  by  applicant,  authorized  by  the  order  made  in 
the  proceeding  entitled,  "In  the  matter  of  the  joint  application  of 
The  Clinton  Air  Line  Telephone  Company  to  sejl,  ahd  The  Green- 
wich Village  EJxchange  and  lines  and  other  property  connected 
therewith,  belonging  to  said  The  Clinton  Air  Line  Telephone  Com- 
pany," No.  716,  which  order  hereby  is  made  a  part  of  this  order 
by  reference.    It  is  further 

Ordered,  That  applicant,  forthwith  upon  the  consummation 
of  said  acquisition  of  said  property,  cancel  and  destroy  said  capital 
stock  of  said  The  Clinton  Air  Line  Telephone  Company.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  said  capital  stock  herein  is  author- 
ized to  be  issued,  as  an  acquiescence  in  the  values  placed  upon 
said  property  by  said  companies,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  companies,  nor  as  a  finding  by  the  commission  that  said 
rates  are  reasonable  and  not  excessive  and  not  discriminatory,  or 
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that  the  service  of  said  companies  is  adequate,  efficient  or  suffi- 
cient.   It  is  further 

'Ordered,  That  applicant  make  verified  report,  within  twenty 
days,  after  the  close  of  each  calendar  quarter,  of  the  issue  and 
disposition  of  said  capital  stock  pursuant  to  the  terms  and  condi- 
tions of  this  order,  and  of  the  cancellation  and  destruction  of  said 
capital  stock  of  said  The  Clinton  Air  Line  Telephone  Company. 


CALENDAR. 

March  20 — 

9 :00  a.  m. — Application  of  the  Toledo,  Bowling  Green  &  Southern  Traction 
Company  to  issue  $141,500  bonds. 

1 :30  p.  m. — Application  of  Buckeye  Light  and  Power  Company  to  issue  $6500 
capital  stock. 

March  21— 

1 :30  p.  m. — Arguments  on  demurrers  on  application  of  Marengo  Mutual  Tele- 
phone Company  and  Tri-County  Telephone  Company. 

9 :00  a.  m. — Application  of  Marengo  Mutual  Telephone  Company. 


INDUSTRIAL  COMMISSION 


IN  RE.  LOMAX.    No.  53138. 

A  widow  wholly  dependent  upon  a  deceased  employe  at  the  tfme  of  his 
death  does  not  forfeit  her  right  to  the  halnaco  of  an  award  previously 
made,  because  of  her  subsequent  re-marriage. 


(Decided  February  17,  1916.) 

By  the  Commission : 

Thomas  W.  Lomax,  an  employe  of  Hampson  Lomax,  was 
killed  by  a  fall  of  slate  in  the  employer's  mine.  Deceased's  widow 
made  application  on  behalf  of  herself  and  three  children  for  an 
award  from  the  state  insurance  fund.  Her  claim  was  heard  by 
the  commission,  it  was  determined  that  she  and  her  children  were 
wholly  dependent  upon  deceased  and  an  award  was  made  to  the 
widow  for  the  benefit  of  all  the  dependents  share  and  share  alike. 
After  a  portion  of  the  award  had  been  paid  in  be-weekly  install- 
ments deceased's  widow,  Beatrice  Lomax,  re-married.  An  order 
of  the  commission  was  therefore  requested  authorizing  payment 
of  the  unpaid  balance  of  the  award  previously  made  by  warrants 
drawn  to  the  odred  of  Beatrice  Harding,  this  being  claimant's 
name  after  her  re-marriage. 

The  only  question  involved  in  the  determination  of  the  claim 

is  whether  the  widow  by  her  re-marriage  forfeited  her  right  to 

the  unpaid  balance  of  the  award  previously  made.    The  supreme 

court  of  Ohio  has  answered  this  question  in  the  case  of  State  ex  rel. 
Munding,  Admr'x.,  vs.  The  Industrial  Commission  of  Ohio,  92  O.  S., 

434.  The  chief  justice  in  his  opinion  stated  the  law  to  be  that 
"when  the  award  is  once  made  to  a  sole  dependent,  the  right  to 
the  compensation  vests,  and  once  vested  there  can  be  no  condi- 
tion attached  except  as  to  the  time  of  payment,  and  it  is  equally 
immaterial  whether  the  dependent  subsequenly  dies  or  becomes 
independent."  In  that  case  the  person  wholly  dependent  had  died 
and  the  cou^  therefore  ordered  the  industrial  commission  of  Ohio 
to  pay  to  the  administratrix  the  bi-weekly  payments  provided  for 
in  the  original  award  until  the  full  amount  awarded  was  paid. 

In  the  case  at  hand  it  is  therefore  clear  that  the  claimant, 
now  Beatrice  Harding,  is  entitled  to  receive  the  full  amount  of  the 
award  formerly  made  to  her.    It  is  therefore  ordered  that  the 

bi-weekly  payments  be  continued  and  warrants  issued  in  favor  of 
claimant  as  Mrs.  Beatrice  Harding  instead  of  Mrs.  Beatrice  Lomax. 
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Neither  the  State  nor  any  Officer  or  Agent  Thereof,  as  Such,  May 
be  Made  a  Garnishee  in  an  Action  Before  a  Justice  of  the  Peace 
Against  an  Employe  of  the  State  Wherein  it  is  Sought  to  Subject 
M(mey  or  Credits  Owing  by  the  State  to  Such  Employe,  to  the 
Payment  of  a  Judgment  as  May  be  Rendered  Against  Such  Em- 
ploye. 


No.  1300— (Opinion  Dated  February  28,  1916.) 

The  Ohio  Board  of  Administration,  Columbus,  Ohio. 

Gentlemen:  In  a  communication  under  date  of  February  11, 
1916,  Hon.  T.  E.  Davey,  of  your  board,  requests  my  opinion  upon 
the  legality  of  making  the  state  a  garnishee  in  an  action  before  a 
justice  of  the  peace  against  a  state  employe  for  the  collection  of  a 
debt  of  such  employe. 

Your  inquiry  and  the  proceedings  in  garnishment  assume  that 
the  state  is  or  may  be  indebted  to  the  employe,  the  defendant  in 
an  act  before  a  justice  of  the  peace.  Garnishment  before  justices 
of  the  peace  is  an  ancillary  statutory  proceeding  in  actions  for  the 
recovery  of  money  governed  by  the  provisions  of  Sections  10265 
G.  C,  et  seq.  This  being  a  purely  statutory  proceeding,  it  must 
be  strictly  pursued.    Said  Section  10265  G.  C.  provides  as  follows : 

"When  the  plaintiff,  his  agent  or  attorney,  makes  oath  in 
writing  that  he  has  good  reason  to  believe,  and  does  believe, 
that  any  person,  partnership  or  corporation  in  the  af^davit 
named,  has  property  of  the  defendant  in  his  possession,  de- 
scribing it,  if  the  officer  cannot  get  iwssession  of  such  property, 
he  shall  leave  with  such  garnishee  a  copy  of  the  order  of  at- 
tachment, with  a  written  notice  that  he  appear  before  the  jus- 
tice, at  the  return  of  the  order  and  answer  as  provided  in  this 
chapter." 

Section  10266  G.  C.  makes  provision  for  the  service  of  the 
order  and  notice  upon  persons,  partnerships  and  corporations,  but 
no  provision  is  made  for  the  service  of  such  order  and  notice  upon 
the  state.  Nor  is  there  found  any  authority  in  law  for  serving 
such  notice  and  order  upon  any  oflScer  or  agent  of  the  state.    It 
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will  be  further  noted  that  Section  10265,  supra,  includes  within  its 
terms  only  persons,  partnerships  and  corporations. 

By  Section  10267  G.  C.  the  garnishee  is  required  to  appear 
before  the  justice  and  disclose  the  amount,  if  any,  owing  by  the 
garnishee  to  the  defendant  in  the  action,  whether  due  or  not.  If 
the  garnishee  (that  is  to  say  the  assumed  debtor  of  the  defendant) 
in  the  action  does  not  appear,  it  is  provided  by  Section  10274  G.  C. 
that  the  justice  may  proceed  against  him  for  contempt.  If  the 
garnishee  appears,  fails  to  appear,  or  fails  to  comply  with  the  order 
of  the  justice  to  deliver  property  or  to  pay  money  owing  to  the 
defendant  into  court,  the  plaintiff  may  proceed  against  him  in  an 
action  as  in  other  cases  (Section  10276  G.  C).  From  this  it  ap- 
pears that  no  purpose  can  be  served  by  the  service  of  the  notice, 
order  and  answer  of  the  garnishee,  except  the  same  be  made  the 
foundation  of  the  order  for  the  payment  of  money,  or  the  delivery 
of  property  owing  or  belonging  to  the  defendant,  into  court. 

It  would  not  be  contended  that  the  state  would  be  subject  to 
punishment  by  a  justice  of  the  peace  for  failure  to  appear,  as  for 
contempt,  and  no  remedy  for  failure  or  refusal  to  obey  an  order  to 
pay  any  money  or  deliver  property  may  be  had  except  by  action 
against  the  garnishee  in  his  own  name.  That  is  to  say,  the  en- 
forcement of  any  order  against  the  garnishee  would  necessitate 
bringing  a  suit.  . 

It  is  well  settled  in  law  that  prior  to  the  amendment  of  Sec- 
tion 16  of  Article  I  of  the  Constitution,  September,  1912,  the  state 
could  not  be  sued  without  its  consent. 

Cunningham  vs.  Railroad  Co.,  109  U.  S.,  446,  27  L.  Ed.,  992. 
State  ex  rel  vs.  Bd.  of  Public  Works,  36  O.  S.,  409. 
Ley  vs.  Kirtley,  5  N.  P.  (n.  s.)  529. 
Meirs  vs.  Turnpike  Co.,  11  Ohio,  273. 

■ 

It  is  said  in  Cunningham  vs.  Railroad  Co.,  supra,  that : 

'^Whenever  it  can  be  clearly  seen  that  the  state  is  an  in- 
dispensable party  to  enable  the  court,  according  to  the  rules 
which  govern  its  procedure,  to  grant  the  relief  sought,  it  will 
refuse  to  take  jurisdiction." 

The  above  rule  applies  where  the  state  is  not  named  as  a  party, 

if  the  state  is  the  real  party  in  interest. 

In  the  case  of  Ley  vs.  Kirtley,  the  court  said : 

"The  approved  rule  now  appears  to  be  that  though  the 
United  States  or  a  state  is  not  named  as  a  defendant,  but  is 
the  real  party  against  which  relief  is  asked  and  upon  whom 
the  judgment  will  operate,  that  the  suit  or  action  is  really 
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against  the  government,  and  the  same  cannot  be  maintained 
without  its  consent.^ 

Re  Ayers,  128  U.  S.,  443,  31  L.  Ed.,  216. 

Fitts  vs.  McGhee,  172  U.  S„  516,  43  L.  Ed.,  535. 

Minnesota  vs.  Hitchcock,  185  U.  S.,  373,  46  L.  Ed.,  954. 

Oregon  vs.  Hitchcock,  202  U.  S.,  59,  50  L.  Ed.,  934. 

f 

4 

It  is  held  in  Secor  vs.  Witter,  39  0.  S.,  218,  that  a  garnishee 
is  not  a  party  to  the  original  action  but  is  the  party  defendant  in 
an  action  under  Section  10276  G.  C,  upon  an  order  to  pay  money 
or  deliver  property  into  court.  Any  order  of  attachment  against 
an  officer  or  agent  of  the  state  in  such  action  as  is  here  under 
consideration  could  not  in  effect  be  otherwise  than  an  action  against 
the  state.  The  state  would,  of  necessity,  be  the  real  party  against 
which  any  judgment  therein  would  operate.  Hence  the  court  would 
be  without  jurisdiction  in  such  action.  It  therefore  follows  that 
though  an  officer  or  agent  of  the  state  answer  to  an  order  of  at- 
tachment, no  action  could  be  maintained  upon  an  order  to  pay  into 
court,  founded  upon  such  answer,  and  the  same  would  therefore 
be  unenforcible.  The  rule  that  the  state  cannot  be  sued  without 
its  consent  is  doubtless  broader  in  its  import  and  operation  than 
the  language  in  which  it  is  stated  might  at  first  suggest.  It  is 
conceived  that  the  meaning  of  this  rule  is  that  the  state  is  not  in 
any  way  subject  to  the  jurisdiction  or  authority  of  the  courts  and 
hence  a  justice's  court  is  without  i)ower  to  serve  notice  or  order 
of  attachment  upon  an  officer  or  agent  of  the  state,  as  such,  in  a 
proceeding  where  the  real  party  sought  to  be  affected  thereby  is 
the  state. 

Although  Section  16  of  Article  I  of  the  Constitution  of  this 

state  was  amended  September,  1912,  to  provide  that: 

"Suits  may  be  brought  against  the  state,  in  such  courts 
and  in  such  manner,  as  may  be  provided  by  law." 

the  same  does  not  operate  to  in  any  way  modify  the  rules  applicable 
to  actions  against  the  state  above  referred  to.  This  provision  of 
the  constitution  is  not  self -executing  and  the  legislature  of  the 
state  has  not  as  yet  seen  fit  to  make  statutory  provision  for  the 
manner  in  which  suits  may  be  brought  against  the  state  nor  to  des- 
ignate courts  in  which  such  actions  may  be  maintained. 

I  am  therefore  of  opinion,  in  answer  to  your  inquiry,  that  neith- 
er the  state  nor  any  officer  or  agent  thereof,  as  such,  may  be  made 
a  garnishee  in  an  action  before  a  justice  of  the  peace  against  an 
employe  of  the  state  wherein  it  is  sought  to  subject  money  or  cred- 
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its  owing  by  the  state  to  such  employe  to  the  payment  of  such  judg- 
ment as  may  be  recovered  against  the  employe  in  such  action. 


The  Passage  of  an  Ordinance  by  a  City  or  Charter  City  Fixing  a 
Lower  Standard  for  Milk  Than  That  Fixed  by  Section  12716  Gen- 
eral Code,  Does  Not  Operate  to  Abrogate  the  Provisions  of  State 
Laws  With  Reference  to  the  Sale  of  Adulterated  Milk,  and  Said 
State  Laws  May  be  Enforced  Without  Regard  to  Said  Municipal 
Ordinance  or  Any  Prosecution  Which  May  Have  Been  Instituted 
Thereunder. 


No.  1319— (Opinion  Dated  March  4,  1916.) 

The  Board  of  Agriculture,  Dairy  and  Food  Division,  Columbus,  Ohio 
Gentlemen:     Your  letter  of  February  1,  1916,  requesting  my 
opinion  received  and  is  as  follows : 

'Will  you  kindly  give  me  an  opinion  whether  municipali- 
ties have  the  authority  and  power  to  make  rules  allowing  the 
per  cent  of  solids  in  milk  to  be  lower  than  that  required  by 
the  state  law,  or  the  water  or  fluids  containing  a  larger  per 
cent  than  provided  by  the  laws  ? 

"My  attention  has  been  called  to  rules  adopted  by  the  city 
of  Cleveland  in  which  this  is  done  and  it  seems  to  me  it  con- 
flicts with  the  Ohio  laws/' 

Section  3  of  Article  XVIII  of  the  Constitution  of  Ohio,  provides 

as  follows : 

"Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations, 
as  are  not  in  conflict  with  general  laws.^* 

Section  7  of  Article  XVIII  of  the  Constitution  of  Ohio,  provides 

as  follows : 

"Any  municipality  may  frame  and  adopt  or  amend  a  char- 
ter for  its  government  and  may,  subject  to  the  provisions  of 
Section  3  of  this  article,  exercise  thereunder  all  powers  of  local 
self -government/* 

It  will  be  noted  that  the  powers  of  municipal  corporations  to 
adopt  and  enforce  within  their  limits  local  police,  sanitary  and  other 
similar  regulations  are  limited  to  such  provisions  as  are  not  in  con- 
flict with  general  laws.  While  there  has  been  no  specific  judicial 
interpretation  since  the  adoption  of  the  above  provisions  of  the 
constitution,  as  amended,  as  to  what  is  included  in  the  phrase  "local 


852  Depabtmbnt  Reports 

police,  sanitary  and  other  similar  regulations/'  some  language  is 

found  in  the  case  of  Fitzgerald  vs.  Cleveland,  88  O.  S.,  at  page  338 

which,  while  it  may  be  said  to  be  obiter  in  that  case,  indicates  the 

conception  entertained  by  the  court  as  to  what  is  embraced  therein. 

The  court  at  page  359  of  the  opinion  said : 

^'Concerning  the  provision  in  Section  3,  Article  XVIII  (ntiay 
adopt  such  local  police, 'sanitary  and  other  similar  regulations 
as  are  not  in  conflict  with  general  laws) ,  the  g[eneral  laws  re- 
ferred to  are  obviously  such  as  relate  to  police,  sanitary  and 
other  similar  regulations,  and  which  apply  uniformly  through- 
out the  state.  They  involve  the  concern  of  the  state  for  the 
peace,  health  and  safety  of  all  of  its  people,  wholly  separate 
and  distinct  from,  and  without  reference  to,  any  of  its  political 
subdivisions  —  such  as  regulate  the  morals  of  the  people,  the 
purity  of  their  food,  the  protection  of  the  streams,  the  safely 
of  buildings  and  similar  matters.  Manifestly,  therefore,  it. 
was  necessary^  when  the  constitutional  convention  was  confer- 
ring all  powers  of  local  self-government  on  cities,  to  provide 
that,  in  the  adoption  of  such  regulations  by  any  city  for  itself 
(police,  sanitary  and  similar  ones) ,  they  should  not  conflict 
with  general  laws  on  the  subject." 

Section  12716  of  the  General  Code  fixes  the  standard  of  milk  in 

the  state  and  provides: 

"In  all  prosecutions  under  this  chapter,  if  milk  is  shown 
upon  analysis  to  contain  more  than  eighty-eight  per  cent  of 
watery  fluid,  or  to  contain  less  than  twelve  per  cent  of  solids 
or  three  per  cent  of  fat,  it  shall  be  deemed  to  be  adulterated.'' 

This  section  of  the  law  is  a  general  provision,  and  in  accordance 
with  the  statement  of  the  court  in  Fitzgerald  vs.  Cleveland,  supra, 
may  be  safely  said  to  be  one  of  the  general  provisions  of  law  which 
cannot  be  abrogated  by  municipal  legislation  in  a  charter  city. 

It  is  not  necessary,  for  the  purposes  of  this  question,  to  discuss 
the  constitutionality  of  a  municipal  ordinance  enacted  by  a  charter 
city  which  fixes  a  lower  standard  for  milk  than  that  contained  in 
Section  12716  G.  C,  supra,  but  it  is  sufficient  to  say  that  such  an 
ordinance  does  not  prevent  the  state  from  enforcing  its  laws  with 
reference  to  the  sale  of  adulterated  milk  in  a  charter  city.  That  is 
to  say,  the  state  laws  with  reference  to  the  sale  of  adulterated  milk 
are  in  full  force  and  effect  throughout  the  state  and  even  though 
a  prosecution  has  been  instituted  and  a  person  punished,  for  the 
sale  of  such  milk,  under  a  municipal  ordinance,  the  state  is  not  bar- 
red from  instituting  another  prosecution  for  the  same  offense  under 
the  state  law.  This  was  settled  by  the  case  of  Koch  vs.  State,  53 
O.  S.,  433,  the  syllabus  of  which  is  as  follows : 
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"A  former  conviction  before  a  mayor  for  the  violation  of 
an  ordinance  is  not  a  bar  to  the  prosecution  of  an  information 
charging  the  same  act  as  a  violation  of  a  statute.'' 

You  are  therefore  advised  that  the  passage  of  an  ordinance  in 
the  city  of  Cleveland  fixing  a  lower  standard  for  milk  than  that  fixed 
by  Section  12716  G.  C,  supra,  does  not  operate  to  abrogate  the 
provisions  of  state  laws  with  reference  to  the  sale  of  adulterated 
milk,  and  said  state  laws  may  be  enforced  without  regard  to  said 
municipal  ordinance  or  any  prosecution  which  may  have  been  insti- 
tuted thereunder. 

The  Civil  Service  Law  (106  O.  L.  400)  Does  Not  Apply  to  Villages, 
.  and  Appointm^its  of  Offices  and  Employes  of  Village  Not  Gov- 
erned by  Said  Act — The  City  Engineer  and  City  Surveyor  Are 
in  the  Classified  Service  —  An  Active  Candidate  f ch*  an  Elective 
Office  is  Taking  Part  in  Politics,  and  if  he  is  at  the  Same  Time 
Holding  a  Position  in  the  Classified  Service  he  Should  Resign,  or 
he  Would  be  Subject  to  Prosecution  as  Provided  in  Section  486-28, 
General  Code. 


No.  1312— (Opinion  Dated  March  3,  1916.} 

Hon.  E.  E.  Lindsay,  Prosecuting  Attorney,  New  Philadelphia,  Ohio. 
Dear  Sir:     I  have  your  letter  of  February  25, 1916,  submitting 
the  following  inquiries : 

"1.  Does  the  appointment  of  an  engineer  or  surveyor  in 
cities  and  villages  come  within  the  classified  service  of  the  civil 
service  laws  of  the  state  ? 

**2.  May  a  person  holding  a  position  under  the  classified 
service  of  the  civil  service  laws  of  the  state  be  an  active  candi- 
date for  an  effective  office  while  holding  such  position  ?" 

By  the  express  provisions  of  Paragraph  1  of  Section  486-1  G. 
C.  as  amended  106  O.  L.,  400,  the  civil  service  law  of  this  state 
applies  only  to  ''all  offices  and  positions  of  trust  or  employment  in 
the  service  of  the  state  and  the  counties,  cities  and  city  school  dis- 
tricts thereof."  It  does  not,  therefore,  apply  to  villages  and  your 
first  inquiry  in  respect  to  the  appointment  of  an  engineer  or  sur- 
veyor in  a  village  must  be  answered  in  the  negative. 

A  city  engineer  is  the  head  of  a  sub-department  of  the  depart- 
ment of  public  service  in  a  city.  Section  4327  G.  C.  He  is  there- 
fore in  the  classified  civil  service  as  only  the  heads  of  departments 
are  exempted  under  the  provisions  of  Paragraph  3  of  Section  486-8 
G.  C,  which  provides : 
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''And  the  members  of  all  boards  and  commissions  and  all 
heads  of  departments  appointed  by  the  mayor,  or  if  there  be 
no  mayor  such  other  simflar  chief  appointing  authority  of  any 
city  or  city  school  district/' 

Referring  now  to  your  second  inquiry ;     It  is  providW  among 

other  things  in  Section  486-23  G.  C. : 

"Nor  shall  any  officer  or  employe  in  the  classified  service 
of  the  state,  the  several  counties,  cities  and  city  school  district 
thereof  be  an  officer  in  any  political  organization  or  take  part 
in  politics  other  than  to  vote  as  he  pleases  and  to  express  freely 
his  political  opinions." 

The  prohibitions  in  this  statute  are  intended  to  prevent  per- 
sons in  the  classified  service  from  engaging  in  any  conduct  which 
is  incompatible  with  an  independent  and  wholly  disinterested  serv- 
ice to  the  state.  The  legislature  has  the  absolute  right  to  deter- 
mine upon  what  conditions  any  citizen  shall  hold  a  public  office  or 
employment.  As  one  of  the  conditions  for  holding  an  office  or  em- 
ployment in  the  classified  service  it  is  prescribed,  as  aboye  noted, 
that  the  incumbent  thereof  shall  not  take  part  in  i)olitics.  These 
conditions,  therefore,  prohibit  an  officer  or  employe  in  the  classified 
service  from  engaging  in  any  act  or  conduct  which  may  be  said  to 
be  taking  a  part  in  politics.  It  does  not  require  an  argument  to 
sustain  the  contention  that  an  active  candidate  for  an  elective  office 
is  taking  a  part  in  politics  because  the  things  for  which  a  candidate 
stands  under  such  circumstances  and  upon  which  he  seeks  support 
are  of  the  very  essense  of  politics  and  this  is  so  whether  such  candi- 
date represents  a  party  in  his  cami)aign  for  such  office  or  stands 
upon  a  platform  of  his  own. 

I  am  of  the  opinion,  therefore,  that  an  active  candidate  for  an 
elective  office  is  taking  a  part  in  iwlitics  within  the  prohibition  of 
the  statute  quoted  and  that  if  he  is  at  the  same  time  holding  an 
office  or  employment  in  the  classified  civil  service  he  should  resign 
therefrom  or  he  would  be  subject  to  prosecution  as  provided  by 
Section  486-28  G.  C.  as  amended  106  O.  L.,  417. 

It  must  be  noted  in  conclusion  that  the  observations  herein 
made  regarding  the  appointment  of  a  city  engineer  apply  only  to 
the  regular  and  permanent  appointment  of  a  city  engineer  and  not 
to  the  appointment  or  employment  of  a  consulting  engineer. 
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Corporatism  May,  by  Amendment  of  its  Articles  of  Incorporation, 
Adc^t  by  the  Unanimous  Consult  of  All  Its  Stockholders,  Change 

Unissued  Common  Stock  to  Preferred  Stock,  or  Unissued  Pre- 

f  eorred  Stock  to  Common  Stock. 


No.  1306— (Opinion  Dated  March  1,  1916.) 

Honorable  Charles  Q.  Hildebrant,  Secretary  of  State,  Columbus, 

Ohio. 

Dear  Sir:     I  have  your  letter  of  February  25,  1916,  with  en- 
closures, in  which  you  request  my  opinion  as  follows : 

"We  are  enclosing  for  your  opinion  an  amendment  to  the 
charter  of  'The  Radiumactiv  Company.* 

"We  have  not  filed  the  said  amendment  for  the  reason  that 
under  a  former  opinion  of  yours  it  was  held  that  preferred 
stock  cannot  be  changed  into  common  stock  by  amendment. 

"We  are  withdrawing  the  request  for  an  opinion  asked  for 
in  our  communication  of  February  16, 1916." 


Upon  examination  of  the  charter  of  the  Radiumactiv  Com- 
pany I  find  that  it  has  at  present  a  total  authorized  capital  stock 
of  $300,000.00,  $100,000.00  of  which  is  common  stock  divided  into 
one  thousand  shares  of  the  par  value  of  one  hundred  dollars  each, 
and  $200,000.00  of  which  is  preferred  stock  divided  into  two  thou- 
sand shares  of  the  par  value  of  one  hundred  dollars  each. 

The  company  seeks  to  amend  its  articles  of  incorporation  by 
changing  $100,000.00  of  its  authorized  but  unissued  pfeferred  stock 
to  common  stock,  and  to  change  its  resulting  $200,000.00  common 
stock  to  forty  thousand  shares  of  the  par  value  of  $5.00  each. 

The  following  is  a  copy  of  a  letter  written  to  you  under  date 

of  February  19,  1916,  by  Mr.  B.  W.  Coffland,  manager  of  the 

Radiumactiv  Company,  which  yau  have  turned  over  to  me  for 

consideration : 

"Supplementing  our  Interview  with  the  assistant  secre- 
tary and  your  chief  clerk  of  the  sixteenth  instant,  I  wish  to 
state  that  the  proposed  amendment  to  the  articles  of  this  com- 
pany does  not  contemplate  any  change  in  any  outstanding  pre- 
ferred stock  as  the  present  authorized  issue  is  two  houndred 
($200,000.00)  thousand  dollars;  the  proposed  amendment 
changes  one  hundred  thousand  of  this  to  common,  but  there 
is  at  present  only  thirty-six  shares,  representing  thirty-six  hun- 
dred ($3,600.00)  dollars  of  this  stock  subscribed  for  or  issued.'' 

The  question  raised  and  upon  which  you  desire  my  opinion 
is  as  to  whether  or  not  the  Radiumactiv  Company  may,  with  the 
written  consent  of  all  its  stockholders,  by  amendment  to  its  articles 
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of  incorporation,  change  $100,000  of  its  unissued  preferred  stock  to 
common  stock. 

I  have  recently  advised  you  in  opinion  No.  989,  dated  October 
30, 1915,  in  opinion  No.  1160,  dated  January  11,  1916,  and  in  opin- 
ion No.  1244,  dated  February  7,  1916,  which  were  based  upon  the 
particular  facts  presented  in  each  case  that  the  corporations  there 
under  consideration  might  by  amendment  authorized  by  the 
unanimous  consent  of  all^  stockholders  change  imissued  common 
stock  to  preferred  stock. 

I  am  not  unmindful  of  an  earlier  opinion  referred  to  in  your 
letter  in  which  I  advised  you  that  a  corporation  was  not  authorized 
to  change  preferred  stock  to  common  stock  by  amendment,  nor 
have  I  yet  been  able  to  find  in  the  General  C!ode  any  specific  pro- 
vision authorizing  such  an  amendment.  In  view,  however,  of  the 
practice  which  has  long  existed  under  the  ruling  of  your  depart- 
ment, and  of  which  I  was  not  fully  aware  at  the  time  my  former 
opinion  was  prepared,  of  permitting  amendments  to  articles  of 
incorporation  changing  the  character  of  corporate  stock,  particu- 
larly common  stock  to  preferred  stock,  and  in  view  of  the  advice 
given  you  in  the  three  opinions  above  referred  to  relative  to  the 
changing  by  amendment  unissued  common  stock  to  preferred 
stock  with  the  unanimous  written  consent  of  all  stockholders,  I  am 
of  the  opinion  that  you  should  file  and  record  the  certificate  of 
amendment  -presented  to  you  by  the  Radiumactiv  Company.  The 
rights  of  neither  creditors  nor  stockholders  can  in  any  way  be 
affected  or  prejudiced  by  permitting  this  change,  as  all  the  stock- 
holders have  consented  thereto  in  writing,  and  the  assets  of  the 
corporation  and  the  liabilities  of  its  stockholders,  insofar  as  credi- 
tors are  concerned,  are  in  nowise  impaired. 

For  your  future  guidance  in  this  connection,  I  may  add  that 
it  is  my  opinion  that  you  should  file  and  record  certificates  of 
amendment  to  articles  of  incorporation,  adopted  by  the  unanimous 
consent  of  all  the  corporation's  stockholders,  changing  unissued 
common  stock  to  preferred  stock,  or  unissued  preferred  stock  to 
common  stock. 
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A  Corporation  May  Reduce  Its  Capital  Stock  Witliout  Pti^iortioii- 
ately  Reducing  the  Par  Value  of  All  Its  Shares  of  Capital  Stock. 
Secti<m  8700  General  Code. 


No.  1303— (Opinion  Dated  February  29,  1916.) 

Honorable  Charles  Q.  Hildebrant,  Secretary  of  State,  Columbus, 

Ohio. 

Dear  Sir:  I  have  your  letter  of  February  25,  1916,  in  which 
you  request  my  opinion  as  follows: 

"We  are  herewith  enclosing  for  your  opinion  a  certificate 
of  decrease  of  capital  stock  of  'The  Timken-Detroit  Axle  Com- 
pany,' which  was  presented  to  this  department  by  the  firm  of 
Lynch,  Day  and  Fimple,  attorneys  at  law.  Canton,  Ohio,  for 
filing  and  recording. 

'We  have  refused  to  file  the  said  certificate  for  the  reason 
that  under  a  former  opinion  of  yours  it  was  held  that  before  a 
certificate  of  reduction  of  capital  stock  can  be  filed,  the  Aominal 
value  of  the  shares  thereof  must  be  reduced  accordingly. 

''We  would  like  an  early  opinion  on  the  question  as  to 
whether  or  not  the  capital  stock  of  a  corporation  can  be  re- 
duced without  the  par  value  of  the  shares  thereof  being  re- 
duced accordingly." 

I 
Your  letter  directly  presents  the  question :  "Must  a  corpora- 
tion reduce  the  nominal  value  of  all  its  shares  into  which  its  capi- 
tal stock  is  divided  in  order  to  secure  a  reduction  of  its  capital 
stock,  or  may  it  acconiplish  the  same  result  by  reducing  the  num- 
ber of  its  shares  ?"* 

In  my  opinion  to  you  under  date  of  November  11,  1915,  re- 
ferred to  in  your  letter,  the  certificate  of  stock  reduction  presented 
to  you  for  record,  and  upon  which  I  advised  you,  disclosed  upon  its 
face  that  the  corporation,  in  order  to  secure  a  reduction  of  its 
capital  stock,  was  buying  in  some  of  its  outstanding  common  stock 
and  of  necessity  thereby  impairing  its  assets.  That  fact  alone  was 
sufficient  to  justify  the  conclusion  I  then  expressed  to  you,  and  the 
question  you  now  present  was  not  given  the  careful  and  full  con- 
sideration warranted  by  its  importance,  but  was  answered  in  view 
of  the  disclosure  in  the  certificate  of  decrease  above  mentioned, 
and  in  accordance  with  the  ruling  of  my  predecessor.  Honorable 
Timothy  S.  Hogan,  in  a  carefully  prepared  opinion  addressed  to 
your  predecessor  in  office  on  February  28,  1914,  the  conclusion  of 
which  was  that: 

"A  corporation,  in  reducing  its  capital  stock,  may  not  de- 
crease the  number  of  shares  into  which  the  same  is  divided.'' 
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I  have  since  had  occasion  to  give  much  time  and  study  to 
the  question  presented,  and  after  full  and  careful  consideration 
of  the  lan^ruage  of  Section  8700  of  the  General  Code,  which  au- 
thorizes a  corporation  to  reduce  its  capital  stock,  and  also  in  view 
of  the  practice  which  prevailed  for  many  years  prior  to  the  ruling 
above  referred  to,  I  find  myself  unable  to  concur  in  the  conclusion 
expressed  by  my  predecessor,  and  to  the  extent  hereinafter  stated 
I  desire  to  modify  the  language  in  my  own  opinion,  to  which  you 
referred  in  your  letter. 

Section  8700  of  the  General  Code,  under  which  the  authority 

to  reduce  capital  stock  of  a  corporation  is  conferred,  is  as  follows: 

"With  the  written  consent  of  the  persons  in  whose  names 
a  majority  of  the  shares  of  the  capital  stock  thereof  stands  on 
its  books,  the  board  of  directors  of  such  a  corporation  may  re- 
duce the  amount  of  its  capital  stock  and  the  nominal  value  of 
all  the  shares  thereof,  and  issue  certificates  therefor.  The 
rights  of  creditors  shall  not  be  affected  thereby ;  and  a  certifi- 
cate of  such  action  shall  be  filed  with  the  secretary  of  state." 

My  predecessor  based  his  opinion  of  February  28,  1913,  upon 
the  meaning  attributed  by  him  to  the  word  "and"  as  used  in  the 
phrase  in  Section  8700  of  the  General  Code:  "may  reduce  the 
amount  of  its  capital  stock  ^and'  the  nominal  value  of  all  the 
shares  thereof."  He  held  that  the  word  "and"  inseparably  con- 
nected the  two  actions,  viz :  the  reduction  of  the  capital  stock  and 
the  reduction  of  the  nominal  value  of  all  its  shares,  so  that  the 
one  might  not  be  done  without  the  concurrent  doing  of  the  other. 

In  other  words,,  he  gave  to  this  phrase  a  meaning  which  might 

much  more  clearly  have  been  expressed  by  the  legislature  in  the 

following  language : — 

"May  reduce  the  amount  of  its  capital  stock  by  the  reduc- 
tion of  the  nominal  value  of  all  the  shares  thereof." 


or, 


"May  reduce  the  amount  of  its  sapital  stock  if  it  propor- 
tionately reduces  the  nominal  value  of  all  the  shares  thereof." 


or, 


"May  reduce  the  nominal  value  of  all  its  shares  of  stock 
and  thereby  reduce  the  amount  of  its  capital  stock." 


I  am  unable  to  agree  that  the  word  "and"  was  used  by  the 
legislature  with  this  restricted  meaning.  I  understand  it  simply 
to  connect  in  one  sentence  language  which  confers  two  powers 
which  may  be  exercised  either  separately  or  in  unison.     If  the 
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following  language  had  been  used :  ''the  board  of  directors  of  such 
a  corporation  may  reduce  the  amount  of  its  capital  stock  and  may 
reduce  the  nominal  value  of  all  the  shares  thereof"  the  meaning 
I  now  attribute  to  the  sentence  as  worded  would  be  clear  and 
unquestioned,  and  yet  it  would  be  difficult  to  state  wherein  the 
sentence  is  changed  in  meaning  by  including  or  omitting  the  in- 
serted words. 

To  my  mind,  the  word  "and"  is  more  properly  used  to  convey 
the  meaning  that  both  or  either  power  may  be  exercised  than  is 
the  word  "or,"  which  carries  with  it  the  meaning  that  either  may 
be  done  separately,  and  not  that  moth  powers  may  be  exercised  con- 
currently. It  is,  however,  a  well  recognized  rule  of  construction 
that  "and''  is  often  read  "or,"  and  "or"  read  "and."  I  therefore 
do  not  attribute  great  significance  to  the  fact  that  in  Section  8696 
of  the  General  Code,  which  provides  that  a  corporation,  under 
certain  conditions  and  restrictions,  "may  increase  its  capital  stock 
'or*  the  number  of  shares  into  which  it  is  divided,"  the  word  "or** 
is  used.  Under  a  very  technical  construction  of  this  last  section, 
a  corporation  could  increase  either  its  capital  stock  or  the  num- 
ber of  shares  into  which  its  capital  stock  is  divided,  but  could 
never  do  both  concurrently,  which  was  obviously  not  the  legis- 
lative intent. 

I  am  informed  that  prior  to  the  opinion  of  my  predecessor, 
referred  to,  it  had  always  been  the  practice  to  permit  a  reduction 
in  the  capital  stock  of  a  corporation  without  reducing  the  nominal 
value  of  the  stock  shares,  but  by  simply  reducing  the  number  of 
shares.  This  practice  was  in  keeping  with  the  natural  interpreta- 
tion of  the  language  of  the  code  and  prior  statutes,  and  it  worked 
no  hardship  or  wrong  upon  any  stockholder,  it  impaired  the  rights 
of  no  creditor,  and  affected  no  interest  of  the  public.  If  the  rule 
followed  by  the  1914  opinion  is  followed  it  cannot  fail  to  produce, 
absurd  and  rediculous  situations.  The  resulting  stock  of  a  cor- 
poration may  have  a  par  value  of  fractional  dollars,  or  even  frac- 
tional cents,  which  would  injure,  if  not  destroy,  its  market  value 
and  complicate  the  bookkeeping  of  the  corporation. 

The  most  numerous  instances  of  stock  reduction  are  those 
where  the  corporation  has  unissued  stock  and  for  various  reasons 
desires  to  make  a  reduction  to  that  extent  in  its  authorized  stock. 
If  a  corporation  must  reduce  the  nominal  value  of  all  its  shares 
it  is  no  nearer  a  solution  of  its  problem  after  filing  a  certificate 
of  reduction  than  before,  because  it  still  has  its  unissued  stock 
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with  a  reduction  of  the  nominal  value.  In  order,  then, .  to  get  rid 
of  all  its  unissued  stock,  the  corporation  would  be  obliged  to  re- 
duce its  capital  stock  by  one  hundred  per  cent.  This  construc- 
tion of  law,  therefore,  produces  an  unworkable  rule  in  most  in- 
stances where  a  reduction  of  the  capital  stock  is  desired.  If,  on 
the  other  hand,  a  construction  be  adopted  which  permits  a  reduc- 
tion of  the  number  of  shares  as  an  incident  to  the  separate  power 
to  reduce  the  authorized  capital  stock,  no  difficulty  is  experienced 
in  applying  the  law.  If  the  amount  by  which  its  capital  stock 
is  reduced  equals  the  amount  of  its  unissued  capital  stock,  which 
is  the  case  in  a  majority  of  instances,  it  simply  pushes  out  of 
existence  such  unissued  stock.  If  a  reduction  is  made  which  affects 
the  issued  stock,  certificates  showing  fractional  shares  may  be 
issued;  or  certificates  showing  shares  of  decreased  valuation  may 
be  issued,  at  the  option  of  the  corporation. 

I  am  not  unmindful  of  the  rule  that  merely  because  a  pro- 
vision of  law  is  unworkable,  or  produces  results  not  contemplated, 
by  no  means  justifies  a  disregard  of  its  plain  meaning.  Where 
an  uncertainty  exists  as  to  the  proper  meaning  of  the  language 
used  by  the  legislature  it  is  proper  to  consider  and  give  weight 
to  results  and  consequences  which  will  follow  each  of  the  several 
possible  constructions  to  which  it  is  susceptible. 

For  the  foregoing  reasons  I  am,  therefore,  of  the  opinion  that 
a  corporation  may  reduce  its  capital  stock  without  proportionately 
reducing  the  par  value  of  all  its  shares  of  capital  stock. 

.31 

A  Township  Clerk  Cannot  be  Elected  as  Clerk  of  the  Board  of 
Education  of  a  Rural  School  District  of  Which  He  Is  a  Non- 
Resident. 


No.  1133— (Opinion  Dated  December  31,  1915.) 

Hon.  D.  F.  Mills,  Prosecuting  Attorney,  Sidney,  Ohio. 

Dear  Sir:     I  have  your  letter  under  date  of  December  3, 

which  is  as  follows : 

"In  Jackson  township,  Shelby  county,  Ohio,  there  are  two 
school  districts,  namely,  the  Jackson  Center  village  school  dis- 
trict, and  the  Jackson  township  rural  district.  The  Jackson 
township  rural  school  district  comprises  all  the  territory  in 
said  township  outside  of  the  Jackson  Center  village  school  dis- 
trict. The  township  clerk  resides  in  the  territory  included  in 
the  Jackson  Center  village  school  district;  the  board  of  edu- 
cation of  the  Jackson  township  rural  school  district  desires  to 
appoint  the  township  clerk  as  clerk  of  their  board  of  edu- 
cation. 
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"I  would  Mke  to  have  your  opinion  as  to  whether  or  not 
the  fact  that  the  township  clerk  does  not  reside  in  the  district 
will  disqualify  him  from  serving  as  clerk  of  the  township  board 
of  education." 

Under  provision  of  Section  4747,  G.  €.,  as  amended  in  104,  O. 
Lb,  133,  a  person  who  may  or  may  not  be  a  member  of  the  board  of 
education  may  be  elected  as  clerk  of  said  board  by  the  members 
thereof.    Section  4774,  G.  C,  provides  that 

''Before  entering  upon  the  duties  of  his  office,  the  clerk 
of  each  board  of  education  shall  execute  a  bond  in  an  amount 
and  with  surety  to  be  approved  by  the  board,  payable  to  the 
state,  conditioned  for  the  faithful  performance  of  all  the  offi- 
cial duties  required  of  him." 

Insofar  as  the  compatibility  of  the  two  offices  is  concerned, 
the  duties  of  township  clerk  in  no  way  conflict  with  the  duties  of 
the  office  of  clerk  of  the  board  of  education  of  the  township  rural 
school  district  and  it  is  interesting  to  note  in  this  connection  that 
under  provision  of  Section  4747  G.  C.  as  in  force  prior  to  its 
amendment  in  104  Ohio  Laws,  the  clerk  of  the  township  was  ex- 
officio  clerk  of  the  board  of  education  of  the  township  school  dis- 
trict. 

Your  inquiry,  however,  is  confined  to  the  question  as  to 
whether  or  not  the  fact  that  the  person,  who  holds  the  office  of 
township  clerk,  is  a  non-resident  of  the  Jackson  township  rural 
school  district  disqualifies  such  person  from  holding  the  office  of 
clerk  of  the  board  of  education  of  said  school  district. 

Section  4  of  Article  XV  of  the  constitution  as  adopted  Novem- 
ber 4,  1913,  (103  O.  L.  992)  provides  in  part: 

"No  person  shall  be  elected  or  appointed  to  any  office  in 
this  state  unless  possessed  of  the  qualifications  of  an  elector." 

Under  provision  of  Section  1  of  Article  V  of  the  Constitution 
of  Ohio,  as  modified  by  the  fourteenth  and  fifteenth  articles  of 
amendments  to  the  federal  constitution,  every  male  citizen  of  the 
United  States,  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  tHe  state  one  year  next  preceding  the  election, 
and  of  the  county,  township  or  ward  in  which  he  resides,  such  time 
as  may  be  provided  by  law,  shall  have  the  qualifications  of  an  elect- 
or, and  be  entitled  to  vote  at  all  elections. 

Sections  4861,  4862  and  4863  of  the  General  Code,  as  found  in 
the  chapter  relating  to  the  qualifications  of  electors,  provides  as 
follows : 
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Sec.  4861.  "Every  male  citizen  of  the  United  States,  who 
is  of  the  age  of  twenty-one  years  or  over,  and  possesses  the 
qualifications  in  regard  to  residence  hereinafter  provided,  shall 
be  entitled  to  vote  at  all  elections." 

Sec.  4862.  "Every  woman,  bom  in  the  United  States  or 
who  is  the  wife  or  daughter  of  a  citizen  of  the  United  States, 
who  is  over  twenty-one  years  of  age  and  possesses  the  neces- 
sary qualifications  in  regard  to  residence  hereinafter  provided 
for  men  shall  be  entitled  to  vote  and  to  be  voted  for  for  mem- 
ber of  the  board  of  education  and  upon  no  other  question." 

Sec.  4863.  "No  person  shall  be  permitted  to  vote  at  any 
election  unless  he  shall  have  been  a  resident  of  the  state  for 
one  year,  resident  of  the  .county  for  thirty  days,  and,  except 
as  provided  in  the  next  section,  resident  of  the  township,  vil- 
lage or  ward  of  a  city  or  village  for  twenty  days  next  pre- 
ceding the  election  at  which  he  offers  to  vote." 

Section  4864  G.  C.  provides  that  a  person  who  is  the  head  of 
a  family  and  has  resided  in  the  state  and  in  the  county  in  which 
such  township,  village  or  ward  of  a  city  or  village  is  situated  the 
length  of  time  required  by  the  preceding  section,  and  who  bona 
fide  removes  with  his  family  from  a  ward  to  another  ward  in  such 
city  or  village,  or  from  a  ward  of  such  city  or  village  to  a  township 
or  village  in  the  same  county,  or  from  a  township  or  village  to  a 
ward  of  a  city  or  village  in  the  same  county,  or  from  one  township 
to  another  in  the  same  county,  shall  have  the  right  to  vote  in  such 
township,  village  or  ward  of  a  city  or  village  without  having  resid- 
ed therein  the  length  of  time  so  prescribed  by  such  section. 

Section  4865  G.  C.  provides  that: 

"Such  voter  so  removing  with  his  family  from  a  town- 
ship to  a  village  or  ward  of  a  city  or  village  in  the  same  county 
shall  not  have  the  right  to  vote  at  any  municipal  election  held 
in  such  city  or  village,  unless  he  shall  have  resided  therein 
twenty  days  prior  to  such  municipal  election." 

Upon  an  examination  of  the  above  provisions  of  the  constitu- 
tion and  statutes  it  will  be  observed  that  the  right  to  vote  at  all 
elections  in  this  state  is  limited  to  male  citizens  of  the  United  States 
of  the  age  of  twenty-one  years,  who  have  been  residents  of  this 
state  for  one  year  next  preceding  the  election-  at  which  they  desire 
to  vote,  and  residents  of  their  respective  counties  for  thirty  days 
and,  except  as  provided  in  Section  4864  G.  C,  residents  of  their 
respective  townships,  villages  or  wards  of  a  city  or  village  for 
twenty  days  next  preceding  such  election. 

It  will  be  noted,  however,  that  while  residence  of  the  state 
and  county  and  of  a  township  or  village,  or  ward  pf  a  city  or  vil- 
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lage,  for  the  respective  lengths  of  time  prescribed  by  the  above 
provision  of  the  statute,  is  a  necessary  qualification  of  an  elector 
for  the  purpose  of  voting  at  any  election,  the  above  provisions  of 
the  constitution  and  statutes  do  not  by  their  terms  make  residence 
of  a  school  district  a  necessary  qualification  of  an  elector  of  such 
district. 

Assuming,  therefore,  that  the  township  clerk  referred  to  in 
your  inquiry  has  resided  in  the  state  and  in  the  county  and  town- 
ship mentioned  in  said  inquiry  the  respective  lengths  of  time  re- 
quired by  the  above  provisions  of  the  constitution  and  the  statutes, 
it  still  remains  to  be  determined  whether  the  fact  that  he  is  a  non- 
resident of  Jackson  township  rural  school  district  disqualifies  him 
from  serving  as  clerk  of  the  board  of  education  of  such  district. 

Upon  a  careful  consideration  of  the  above  provisions  of  the 
constitution  taken  in  connection  with  the  provisions  of  the  stat- 
utes relating  to  the  qualification  of  electors,  the  casting  and  count- 
ing of  votes  and  the  challenging  of  voters,  I  have  reached  the  con- 
clusion that  the  township  clerk  referred  to  in  your  inquiry  is  not 
eligible  to  the  office  of  clerk  of  the  board  of  education  of  said  town- 
ship rural  school  district  for  the  reason  that,  not  being  a  resident 
of  said  district,  he  is  not  a  qualified  elector  thereof  and  is  there- 
fore disqualified  from  holding  the  office  of  clerk  of  said  board  of 
education  under  the  above  provision  of  section  4  of  article  XV  of 
the  constitution. 

Section  4866  G.  C.  provides  in  part  as  follows : 

"All  judges  of  election,  in  determining  the  residence  of 
a  person  offering  to  vote,  shall  be  governed  by  the  following 
rules,  so  far  as  they  may  be  applicable : 

1.  That  place  shall  be  considered  the  residence  of  a  per- 
son in  which  his  habitation  is  fixed,  and  to  which,  whenever 
he  is  absent,  he  has  the  intention  of  returning."     *     *     * 

Section  5055  G.  C.  provides: 

"Each  qualified  elector  shall  vote  at  the  polls  of  the  pre- 
cinct in  which  he  has  a  legal  residence,  unless  otherwise  di- 
rected by  special  provision  of  law." 
Section  5061  G.  C.  provides  in  part : 

"If  the  person  offering  to  vote  is  challenged  as  unqualified, 
one  of  the  judges  shall  tender  him  the  following  oath:  'Do 
you  swear  that  you  will  fully  and  truly  answer  all  questions 
put  to  you,  touching  your  place  of  residence  and  qualifications 
as  an  elector  at  this  election?'     *     ♦     * 

Third — If  the  person  is  challenged  as  unqualified  on  the 
ground  that  he  is  not  a  resident  of  the  county  or  precinct 
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where  he  offers  to  vote,  the  judges  or  one  of  them  shaD  put  the 

following  questions : 

1.    How  long  have  you  resided  in  this  precinct  ?    ♦     ♦     * 
6.    Are  you  an  actual  resident  of  this  precinct?'' 

In  support  of  the  proposition  that  a  qualified  elector  of  a  school 

district  must  be  a  resident  of  such  district  I  call  your  attention  to 

the  opinion  of  the  court  in  the  case  of  Lehman  v.  McBride,  15  O.  S., 

573,  and  particularly  to  that  part  of  said  opinion  as  found  at  pages 

597  and  598,  in  determining  the  intent  and  meaning  to  be  given 

to  the  words  "all  elections"  as  found  in  the  above  provision  of 

Section  1  of  Article  V  of  the  constitution.    The  court  said  : 

"We  are,  doubtless,  to  give  such  construction  to  the  words 
'all  elections,'  as  will  be  in  harmony  with  the  other  clear  and 
unmistakable  provisions  of  the  constitution  on  the  same  sub- 
ject. Now,  other  portions  of  the  same  instrument  clearly 
point  oiit  in  what  elections  the  several  electors  of  the  state 
may  respectively  participate,  by  their  votes.  And  this  is  uni- 
formly done,  not  by  reference  to  the  places  where  elections 
may  be  held,  but  to  the  character  of  the  office  to  be  filled  by 
election,  and  the  residence  of  the  electors.  Thus,  as  we  have 
seen,  senators  and  representatives  are  to  be  elected  Tt)y  the 
electors  in'  (that  is,  residing  in),  *the  respective  counties  or 
districts'  which  they  directly  represent  in  the  legislative 
branch  to  which  they  are  chosen.  The  governor  and  other 
executive  officers  of  the  state,  'by  the  electors  of  the  state'; 
judges  of  the  supreme  court  'by  the  electors  of  the  state  at 
large';  judges  of  the  courts  of  common  pleas,  'by  the  electors 
of  their  respective  subdivisions';  judges  of  probate  courts, 
clerks  of  the  court  of  common  pleas,  and  county  officers  gen- 
erally, 'by  the  electors  of  each  county'  for  which  they  are 
severally  to  be  elected;  justices  of  the  peace,  and  township 
officers  generally,  'by  the  electors  of  their  respective  town- 
ships'; judges,  other  than  those  provided  for  in  the  constitu- 
tion, "by  the  electors  of  the  judicial  district  for  which  they 
may  be  created';  and  officers  in  the  militia,  *by  the  persons 
subject  to  military  duty  in  their  respective  districts.'  On  a 
well  recognized  rule  of  construction,  these  various  provisions, 
which  specify  the  portion  of  electors  by  whom  the  different 
officers  shall  be  chosen,  exclude  all  others  from  a  right  to  vote 
at  such  elections;  and  are,  therefore,  limitations  or  qualifica- 
tions to  be  carefully  respected  in  giving  a  construction  to  the 
words  under  consideration.  The  general  principle  which  per- 
vades the  constitution  on  this  subject,  is,  that  no  one  shall  be 
allowed  to  participate  in  the  election  of  offcers  whose  juris- 
diction will  not  extend  over  him,  or  territorially  include  the 
place  of  his  residence;  but  that  the  electors  of  each  district 
or  civil  subdivision  of  the  state,  shall  have  the  right  to  select 
their  own   official   representatives,   or  public   functionaries. 
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And,  keeping  in  view  the  limitations  to  which  we  have  re-, 
ferred,  there  can  be  but  little  danger  of  misunderstanding 
what  is  meant  by  an  elector's  right  'to  vote  at  all  elections.' " 

This  same  rule  was  recognized  by  the  supreme  court  of  the 
state  of  New  Jersey  in  the  case  of  State  ex  rel  Allison  v.  Blake,  26 
L.  R.  A.,  480-486,  in  interpreting  a  similar  provision  of  the  con- 
stitution of  that  state. 

Replying  to  your  question  I  am  of  the  opinion  that  inasmuch 
as  the  person  referred  to  in  your  inquiry  is  not  a  resident  of  the 
rural  school  district  mentioned  in  said  inquiry,  and  is  not  there- 
fore a  qualified  elector  of  said  district,  said  person  is  not  eligible 
to  the  office  of  clerk  of  the  board  of  education  of  such  district. 
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Billings  et  al.  vs.  The  Cleveland  Railway  Company.     92  O.  S. 

Rep. 

Municipal  Corporations^-Streets  and  Alleys — Extenaon  of  Rail- 
way Routes — ^Home-Rule  Charter  Controls,  When — ^Article 
XVIII,  Constitution,  1912 — ^Property  Owners*  Consents — Sec- 
tions 3777  and  9105,  General  Code,  Inapplicable,  When. 


1.  The  granting  of  permission  and  the  making  of  a  contract  to  construct  and 

operate  a  street  railway  in  the  streets  of  a  city  or  village  is  a  matter 
that  may  be  provided  for  in  a  charter  adopted  by  the  municipality  under 
Article  XVIII  of  the  Constitution. 

2.  Where  the  terms  of  a  charter  adopted  in  full  compliance  with  Article 

XVII  of  the  Cojistitution  empower  the  council  of  the  city  or  village  to 
grant  permission  for  the  construction,  extension,  maintenance  or  opera- 
tion of  a  i)ublic  utility  and  provide  that  no  consent  of  the  owner  of  prop- 
erty abutting  on  any  highway!  or  public  ground  shall  be  re(}uired  there- 
for, unless  such  public  utility  is  of  such  a  character  that  its  construc- 
tion and  operation  is  an  additional  burden  on  the  rights  of  such  abutting 
property  owners,  the  provisions  of  the  General  Code  requiring  such  con- 
sents do  not  apply. 

(No.  14919— Decided  July  20,  1915.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

In  March,  1915,  the  council  of  the  city  of  Cleveland  passed- an 
ordinance  by  the  terms  of  which  there  was  granted  to  the  defend- 
ant in  error  the  right  to  extend  its  double  line  of  electric  street 
railroad  in  Euclid  avenue  from  East  Twenty-second  street  to  East 
Fortieth  street.  Thereupon  the  plaintiffs  in  error,  who  are  owners 
of  property  abutting  on  that  portion  of  EJuclid  avenue,  brought  a 
proceeding  in  the  court  of  common  pleas  of  Cuyahoga  county  to 
enjoin  the  defendant  in  error  from  constructing  its  railroad  on  that 
portion  of  Euclid  avenue. 

The  petition  alleged  that  the  council  of  the  city  of  Cleveland 
had  never  granted  any  proper  or  lawful  permission  whatsoever  to 
the  defendant  to  proceed  with  the  construction  and  operation  of 
the  extension  of  its  road  referred  to ;  that  a  majority  of  the  prop- 
erty owners  represented  by  the  foot  frontage  of  the  property  abut- 
ting on  that  portion  of  Euclid  avenue  have  not  consented  to  such 
construction  and  extension ;  nor  has  the  consent  of  any  person  or 
corporation  owning  property  abutting  on  Euclid  avenue  been  ob- 
tained and  presented  to  the  city  council. 

The  defendant  in  error  in  a  second  amended  answer,  which 
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was  filed  in  the  court  of  appeals,  where  the  case  had  been  taken  on 
appeal,  admitted  substantially  all  the  facts  alleged  in  the  petition, 
and  for  a  second  defense  alleged  that  an  ordinance  of  the  city 
council  of  the  city  of  Cleveland,  which  was  annexed  to  the  answer, 
granted  to  the  defendant  the  right  to  construct  the  proposed  rail- 
road and  that  the  electors  of  the  city  of  Cleveland,  on  the  first  day 
of  July,  1913,  at  an  election  then  held,  approved  a  charter  for  the 
city  of  Cleveland,  which  became  operative  on  January  1,  1914,  and 
has  been  ever  since,  and  now  is,  the  organic  law  of  the  city  of 
Cleveland. 

It  further  set  out  Section  187  of  the  charter,  which  provides 
that  consent  of  the  abutting  owners  of  property  shall  not  be  re- 
quired  for  the  construction,  extension,  maintenance  or  operation 
of  any  public  utility  by  original  grant  or  renewal,  unless  such 
public  utility  is  of  such  a  character  that  its  construction  or  opera- 
tion is  an  additional  burden  upon  the  rights  of  the  property  owners 
in  such  highways  or  public  grounds. 

It  further  averred  that  the  construction  and  operation  of  said 
proposed  line  of  railway  in  Euclid  avenue  would  not  constitute  an 
additional  burden  upon  the  rights  of  said  abutting  property  owners. 

The  plaintiffs  demurred  to  the  second  amended  answer  of 
the  defendant,  which  was  overruled  by  the  court  of  appeals,  and 
judgment  entered  for  the  defendant.  This  proceeding  is  brought 
to  reverse  that  judgment. 

Messrs.  Hoyt,  Dustin,  Kelley,  McKeehan  &  Andrews;  Mr. 
Edward  C.  Turner,  attorney  general;  Mr.  George  H.  Harris;  Mr. 
Wilbur  D.  Wilkin  and  Mr.  Paul  J.  Bickel,  for  plaintiffs  in  error. 

Messrs.  Squire,  Sanders  &  Dempsey ;  Mr.  H.  J-  Crawford ;  Mr. 
John  N.  Stockwell,  director  of  law,  and  Mr.  Arthur  F.  Young,  as- 
sistant city  solicitor,  for  defendant  in  error. 

.  Johnson,  J.  The  judgments  of  the  courts  below  rest  upon 
the  proposition  that  by  virtue  of  Section  187  of  the  charter  of  the 
city  of  Cleveland,  which  is  set  forth  in  the  above  statement,  the 
ordinance  granting  to  the  defendant  in  error  the  right  to  con- 
struct its  railway  on  the  street  in  question  is  valid,  notwithstand- 
ing the  fact  that  the  consents  of  a  majority  of  the  property  owners, 
as  represented  by  the  foot  frontage,  had  not  been  obtained  as 
required  by  Sections  3777  and  9105,  General  Code,  which  were 
enacted  prior  to  the  adoption  of  Article  XVIII  of  the  Constitution 
in  September,  1912. 

It  is  unnecessary  to  refer  at  length  to  the  cases  which  hav© 
considered  the  provisions  of  that  article  of  the  constitution  known 
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as  the  ''Home-!Rule  Amendment."  They  are  recent  and  familiar. 
In  The  State,  ex  rel.  Toledo,  v.  Lynch,  Auditor,  88  Ohio  St., 
71,  it  was  held  that  the  provisions  of  Sections  3  and  7  of  Article 
XVIII  of  the  Constitution,  which  confer  upon  municipalities  au- 
thority to  exercise  all  powers  of  local  self -government  and  to  adopt 
and  enforce  within  their  limits  such  local  police,  sanitary  and  other 
similar  regulations,  as  are  not  in  conflict  with  general  laws,  and 
to  frame  and  adopt  a  charter  for  their  government,  continue  in 
force  the  general  laws  for  the  government  of  cities  and  villages 
until  changed  in  one  of  three  modes : 

1.  By  the  enactment  of  general  laws  for  their  amendment. 

2.  By  additional  laws  to  be  ratified  by  the  electors  of  the 
municipality  to  be  affected  thereby.^ 

3.  By  the  adoption  of  a  charter  by  the  electors  of  a  munici- 
pality in  the  mode  pointed  out  in  the  article. 

The  judges  who  did  not  concur  in  the  opinion  of  Shauck,  J., 
who  spoke  for  the  court  in  that  case,  did  not  withhold  their  assent 
because  they  felt  that  the  majority  were  going  too  far,  but,  as 
shown  by  the  opinions  they  filed  in  the  case,  they  thought  that  the 
majority  did  not  go  far  enough,  in  that  the  judgment  was  that 
Section  3  of  Article  XVIII  was  not  self-executing  and  that  the 
powers  granted  were  not  as  extensive  as  those  judges  believed  the 
section  conferred. 

Under  the  constitution,  previous  to  the  amendment  in  1912, 
municipal  corporations  in  their  public  capacity  possessed  such 
powers,  and  such  only,  as  were  expressly  granted  by  statute  and 
such  as  might  be  implied  as  essential  to  carry  into  effect  those 
which  were  expressly  granted.  Ravenna  vs.  Pennsylvania  Co.,  45 
Ohio  St.,  118. 

Cities  and  villages  were  created  by  acts  of  the  legislature, 
which  could  confer  upon  them,  or  withdraw  from  them,  powers 
at  will.  This  authority  was  exercised  under  Article  XIII,  Section 
6,  which  provides  that  "the  general  assembly  shall  provide  for 
the  organization  of  cities,  and  incorporated  villages,  by  general 
laws,  and  restrict  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts  and  loaning  their  credit,  so  as  to  prevent 
the  abuse  of  such  power."  As  stated  by  the  supreme  court  of  the 
United  States  in  Mt.  Pleasant  vs.  Beckwith,  100  U.  S.,  514,  524: 
"Counties,  cities,  and  towns  are  municipal  corporations  created  by 
the  authority  of  the  legislature,  and  they  derive  all  their  powers 
from  the  source  of  their  creation,  except  where  the  Constitution 
of  the  State  otherwise  provides." 
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The  manifest  purpose  of  the  amendment  in  1912  was  to  alter 
this  situation  and  to  add  to  the  govermental  status  of  the  munici- 
palities. The  people  made  a  new  distribution  of  governmental 
power.  The  charter  of  a  city  which  has  been  adopted  in  conform- 
ity with  the  provisions  of  Article  XVIII,  and  which  does  not  dis- 
regard the  limitations  imposed  in  that  article  or  other  provisions 
of  the  constitution,  finds  its  validity  and  its  vitality  in  the  consti- 
tution itself  and  not  in  the  enactments  of  the  general  assembly. 
The  source  of  authority  and  the  measure  of  its  extent  is  the  con- 
stitution: The  powers  conferred  by  such  a  charter,  adopted  within 
the  limitations  stated,  are  not  affected  by  the  general  statutes  of 
the  state. 

As  stated  by  Shauck,  Judge,  in  The  State,  ex  rel.  Toledo,  vs. 
Lynch,  Auditor,  supra:  "It  follows  that  all  lAws  in  force  when 
the  latter  [the  ned  constitution]  took  effect,  and  whith  were  not 
inconsistent  with  it,  would  have  remained  in  force  without  an  ex- 
press provision  to  that  effect;  and  all  inconsistent  laws  fell  simply 
because  they  were  inconsistent ;  in  other  words,  all  repugnant  laws 
were  repealed  by  implication." 

Section  7  confers  on  the  municipality  authority  to  adopt  a 
charter  "for  its  government"  and  "to  exercise  thereunder  all  pow- 
ers of  local  self-government."  As  to  the  phrase  "all  powers  of 
local  self-government"  it  is  said  in  the  Lynch  case,  supra:  "They 
are  such  powers  of  government  as,  in  view  of  their  nature  and  the 
field  of  their  operation,  are  local  and  municipal  in  character."  And 
in  Fitzgerald  et  al.  v.  City  of  Cleveland,  88  Ohio  St.,  338,  344,  at 
is  said:  "It  is  sufficient  to  say  here  that  the  powers  referred  to 
are  clearly  such  as  involve  the  exercise  of  the  functions  of  govern- 
ment, and  they  are  local  in  the  sense  that  they  relate  to  the  mu- 
nicipal affairs  of  the  particular  municipality." 

Any  provision  in  a  charter  attempting  to  confer  powers  upon 
a  municipal  government  in  excess  of  the  powers  permitted  to  be 
granted  by  the  constitution,  or  disregarding  in  any  way  the  limi- 
tations imposed  by  that  instrumtnt,  would  be  invalid.  But  it  does 
not  follow  from  this  that  a  city  may  not  by  its  charter  confer  on 
its  government  powers  which  are  different  from  those  conferred 
by  general  laws  upon  the  municipal  governments  of  the  state  gen- 
erally. 

It  was  contemplated  by  the  framers  of  the  amendment  to  the 
constitution  that  the  provisions  in  a  charter,  adopted  by  a  city, 
would  differ  from  the  general  laws  of  the  state,  within  the  limits 
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defined  by  the  constitution.    The  object  of  the  amendment  was  to 
permit  such  differences  and  to  make  them  effective. 

It  must  not  be  overlooktd  that  the  municipal  government,  as 
well  after  a  charter  has  been  adopted  as  before,  is  an  arm  or 
agency — a  part — of  the  state.  Every  instrumentality  established 
by  a  city  of  village  under  a  home-rule  charter,  adopted  in  accord- 
ance with  the  constitution,  rests  upon  the  grant  of  the  state  itself, 
which  has  delegated  to  the  municipality  he  capacity  to  exercist  the 
power.  The  state  has  given  its  sanction  to  a  charter  or  plan  oi 
local  self-government  when  thus  adopted.  There  is  no  imptrium 
in  imperio,  except  in  the  sense  that  by  the  approval  of  the  state 
the  city  exercists  part  of  the  sovereign  power  under  the  limita- 
tions  imposed,  and  may  thereby,  subject  to  such  limitations,  exer- 
cise all  powers  of  local  self-government.  This  involves  no  lack  of 
the  harmony  that  is  essential  and  no  loss  by  the  state  of  its  proper 
authority  over  the  city  and  its  people.  The  charter  becomes  the 
organic  law  of  the  municipality  so  far  as  such  local  powers  are  con- 
cerned. But  the  authority  of  the  state  is  supreme  over  the  mu- 
nicipality and  its  citizens  as  to  every  matter  and  every  relationship 
not  embraced  within  the  field  of  local  self-government. 

A  fine  illustration  of  the  successful  working  out  of  the  division 
and  distribution  of  sovereign  governmental  powers  is  furnished  by 
the  national  and  state  governments  in  the  American  system.  The 
Tenth  Amendmtnt  to  the  Constitution  of  the  United  States  pro- 
vides that  "powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
statts  respectively,  or  to  the  people." 

The  claim  of  he  plaintiffs  in  this  case  is  that  the  ownership 
and  control  of  the  streets  for  the  purpose  of  travel  is  vested  in 
the  legislature  as  the  represtntative  of  the  people  of  the  state. 
The  contention  substantially  is  that  the  control  of  the  streets  is 
not  a  matter  of  merely  local  concern,  but  is  of  state-wide  concern, 
and,  therefore,  not  included  within  the  power  of  local  self-govern- 
ment. Many  authorities  are  cited  in  Ohio  and  from  other  jurisdic- 
tions in  support  of  the  proposition  that  the  control  and  regulation 
of  the  use  of  streets  has  always  been  exercised  by  the  state  legis- 
in  the  stretts  to  street  railway  companies  has  been  derived  from 
lature,  and  that  the  authority  of  municipalities  to  grant  easements 
the  legislature.  This  must,  of  course,  be  conceded,  because,  as 
above  shown,  until  the  adoption  of  the  amendment  in  1912,  cities 
and  villages  possessed  only  such  powers  as  were  granted  to  them 
by  the  general  assembly. 
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It  is  well  settled  that  a  body  adopting  amendments,  such  as- 
are  here  involved,  will  be  presumed  to  have  had  in  mind  the  legal 
status  of  and  that  course  of  legislation  and  existing  statutes  touch- 
ing the  subjects  dealt  with. 

A  consideration  of  the  course  of  legislation  in  Ohio  under  the 
old  constitution  seems  to  clearly  disclose  that  the  control  of  streets 
has  been  regarded  as  a  matter  chiefly  of  municipal  concern;  the 
control  to  be  exercised  under  such  regulations  as  the  legislature 
prescribed.    It  being,  as  shown,  that  source  of  municipal  authority. 

It  is  said  in  The  Hamilton,  Glendale  &  Cincinnati  Traction  Co. 
vs.  Parish,  67  Ohio  St.,  181,  190:  "In  municipalities  the  fee  of  the 
streets  is  in  the  city  or  village,  in  trust  liowever  for  street  pur- 
poses. Section  2601,  Revised  Statutes ;  S.  &  C.  1083 ;  Street  Rail- 
way vs.  Cumminsville,  14  Ohio  St.,  523 ;  City  of  Columbus  vs.  Ag- 
ier,  44  Ohio  St.,  485 ;  and  Callen  vs.  Electric  light  Co.,  66  Ohio  St., 
166." 

Section  3629,  Central  Code,  provides  that  municipalities  shaU 
shall  have  power  "to  lay  off,  establish,  plat,  grade,  open,  widen, 
narrow,  straighten,  extend,  improve,  keep  in  order  and  repair,  light, 
clean  and  sprinkle,  streets,  *  *  *  including  any  portion  of  any  turn- 
pike *  *  *  surrendered  to  or  condemned  by  the  corporation,"  and 
Section  3714,  General  Code,  provides  that  the  council  shall  have  the 
care,  supervision  and  control  of  public  highways,  streets,  etc.,  with- 
in the  corporation,  and  shall  cause  them  to  be  kept  open,  in  repair, 
and  free  from  nuisance.  Under  the  General  Code,  Section  3725  et 
seq„  streets  may  be  vacated  by  the  city  and  their  continued  use  as 
streets  abandoned. 

Many  authorities  are  cited  in  briefs  of  counsel  for  defendants 
in  error  in  support  of  the  general  proposition  that  the  control  of 
streets  for  public  utility  purposes  is  a  matter  of  municipal  concern. 

In  Sunset  Telephone  &  Telegraph  Co.,  vs.  Pasadena,  161  CaL, 
265,  the  provisions  of  the  California  constituion,  concemig  the 
powers  of  local  self-government  in  cities,  which  are  very  similar  to 
those  in  Ohio,  were  involved.  The  charter  gave  to  the  city  the 
power  to  grant  franchises  for  the  laying  of  telephone  wires,  etc. 
The  term  for  which  any  franchise  could  be  granted  was  limited  to 
twenty  years,  and  the  full  control  of  the  use  of  the  streets  by  the 
utilities  was  vested  in  the  city.  On  the  other  hand,  the  charter  of 
the  telephone  company  from  the  state  gave  it  the  aparently  unre- 
stricted power  to  erect  poles,  etc.,  and  tooperate  anywhere  within 
the  state.  The  city  passed  an  ordinance  providing  that  it  would 
be  unlawful  for  a  telephone  or  telegraph  company  to  maintain  poles 
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or  wires  without  securing  a  franchise  from  the  city.  The  com- 
pany did  not  secure  a  franchise,  and  the  proceeding  was  one  to 
enjoin  the  removal  of  its  wires.  The  issue  in  the  case  was  whether 
the  charter  provisions,  above  mentioned,  and  the  ordinance  passed 
pursuant  thereto,  related  to  municipal  affairs  within  the  constitu- 
tional requirement.  In  sustaining  the  contention  of  the  city  the 
court  say,  at  page  281 :  ''It  cannot  be  disputed  in  the  light  of  the 
decisons  that  the  state  'may  surrender  to  any  municipality  full  con- 
trol of  its  streets  and  highways  in  regard  to  such  matters,  and,  of 
course,  an  appropriate  place  for  an  enactment  of  this  charcter  on 
the  part  of  the  state  is,  under  our  constiutional  provisions,  the  free- 
holders' charter  provided  for  by  Section  8,  Article  XI." 

In  4  McQuillen  on  Municipal  Corporations,  Section  1620,  the 
same  view  is  taken  in  a  discussion  of  the  right  of  a  public  utility 
to  occupy  the  streets  of  a  municipality. 

In  St.  Louis  vs.  Western  Union  Tel.  Co.,  149  U.  S.,  467,  Justice 
Brewer  says: 

"Control  over  the  streets  resides  somewhere.  As  the  legisla- 
tive power  of  a  state  is  vested  in  the  legislature,  egnerally  that 
body  has  the  supreme  control,  and  it  delegates  to  municipal  cor- 
porations such  measure  thereof  as  it  deems  best.  The  city  of  St 
Louis  occupies  a  unique  position.  It  does  not,  like  most  cities,  de- 
rive its  powers  by  grant  from  the  legislature,  but  it  framed  its  own 
charter  under  express  authority  from  the  people  of  the  State,  given 
in  the  constitution." 

Moreover,  with  reference  to  Ohio,  the  special  provisions  of 
Article  XVIII  itself  demonstrate  that  the  framers  of  that  amend- 
ment, and  the  people  in  adopting  it,  regarded  the  matter  under 
consideration  here  as  a  municipal  affair  of  the  particular  locality.. 

Section  4  of  the  "Home-Rule  Amendment"  empowers  any  mu- 
nicipality to  acquire,  construct,  own,  lease  and  operate  within  its 
limits,  any  public  utility  the  product  or  service  of  which  is  to  be 
supplied  to  it,  and  to  contract  with  others  for  such  product  or 
service. 

Section  5  provides  that  any  municpality  proceeding  to  acquire, 
construct,  own,  lease  or  operate  a  pubhc  utility,  or  to  contract  with 
any  person  or  company  therefor,  shall  act  by  ordinance,  and  further 
provides  for  the  submission  of  such  ordinance  to  the  electors. 

Section  6  ordains  that  any  municipality  owning  or  operating 
a  public  utility  for  the  purpose  of  supplying  service  or  the  product 
thereof  to  the  municipality  or  its  inhabitants,  may  also  sell  and 
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deliver  to  others  any  transportation  service  of  such  utility  under 
certain  specific  limitations  named  in  the  section. 

Here  are  explicit  provisions  conferring  plenary  power  upon 
the  municipality  to  deal  with  the  subject-matter  involved  in  this 
proceeding. 

The  transportation  service  referred  to  comprehends  and  con- 
templates the  service  of  street  railroads.  Of  course  a  street  rail- 
road is  and  must  be  constructed  in  the  streets.  The  title  which  the 
constitutional  convention  gave  to  this  article — ^Municipal  Corpora- 
ions —  and  the  inclusion  of  the  provisions  above  set  out  carry  the 
necessary  implication  that  the  powers  therein  conferred  on  the 
municipal  governments  are  municipal  in  character  and  relate  to  the 
local  affairs  of  the  particular  municipality.  The  authority  to  deal 
with  the  subject  is  expres3.  It  is  well  settled  that  the  acceptance 
of  an  ordinance  granting  permission  to  use  the  streets  for  the  pur- 
poses of  public  utilities  is  a  contract.  The  Cincinnati  &  Spring- 
field Ry.  Co.  vs.  Village  of  Carthage,  36  Ohio  St.,  631,  634 ;  City  of 
Columbus  vs.  Street  Rd.  Co.,  46  Ohio  St.,  98 ;  City  of  Cleveland  vs. 

Cleveland  City  Ry.  Co.,  194  U.  S.,  517-534. 

As  to  the  contention  of  the  plaintiffs  that  the  city  could  not 

be  vested  with  the  power  to  grant  franchises,  which  it  is  insisted 
resides  exclusively  in  the  state,  it  must  be  noted  that  the  scope  and 
meaning  of  the  term  franchises  must  be  determined  by  its  appli- 
cation. It  is  manifest  that  it  has  a  dual  meaning.  There  is  wide 
difference  between  a  franchise  which  is  incident  to  and  inheres  in 
the  right  of  the  corporation  to  exist  as  a  corporation  and  the  grant 
of  a  right  to  occupy  a  public  street  and  to  construct  therein  a  pub- 
lic utility.  The  creation  of  the  former,  the  artificial  person,  must 
be  done  by  the  state  itself.  But  this  is  not  true  of  the  latter.  As 
stated  in  Sims  vs.  Street  Rd.  Co.,  37  Ohio  St.,  556,  the  power  to 
make  the  extension  is  conferred  by  statutes  under  which  the  com- 
pany is  incorporated  and  is  acting.  The  ordinance  granting  per- 
mission to  extend  the  track  is  not  an  act  conferring  corporate  pow- 
ers conferred  by  general  law.  Similar  views  are  approved  in  The 
State,  ex  rel.,  vs.  Topeka  Water  Co.,  61  Kans.,  547,  and  People,  ex 
rel.,  vs.  State  Board  of  Tax  Commrs.,  174  N.  Y.,  417. 

In  considering  the  statute  which  requires  the  filing  of  consents 
of  property  owners  prior  to  the  granting  of  the  permission  to  erect 
a  railroad  in  the  street,  it  must  be  noted  that  there  is  no  property 
right  involved. 

In  The  Hamilton,  Glendale  &  Cincinnati  Traction  Co.  vs.  Par- 
ish, 67  Ohio  St.,  181.  it  is  held  that  "The  consents  of  owners  of  lots 
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abutting  on  a  street,  to  the  construction  and  operation  of  a  street 
railroad  on  such  street,  are  not  property  rights  that  can  be  aw>io- 
priated  under  the  power  of  eminent  domain." 

Such  consents  aren  ot  property  rights,  but  rights  in  their  na- 
ture personal  to  each  owner  of  an  abutting  lot. 

Such  personal  rights  were  bestowed  by  the  general  assembly 
on  owners  of  abutting  lots  as  a  check  upon  the  power  of  the  mu- 
nicipality. The  right  referred  to  not  being  a  property  right  (the 
taking  of  which  would  violate  the  guaranties  of  the  constitution, 
unless  done  by  due  process  of  law  and  after  full  compensation),  it 
follows  that  the  statute  conferring  it,  being  a  matter  of  local  con- 
cern, when  inconsistent  with  the  provisions  of  the  charter  passed 
under  favor  of  the  constitution,  would  fall  simply  because  it  was 
inconsistent,  as  stated  in  the  Lynch  case. 

It  is  well  settled  that  the  use  of  a  highway  for  the  purpose  of 
a  street  railway  is  not  an  additional  burden  on  the  rights  of  abut- 
ting property  owners  nor  an  interference  in  any  manner  with  the 
primary  use  of  the  street.  The  Hamilton,  Glendale  &  Cincinnati 
Trac.  Co.  vs.  Parish,  67  Ohio  St.,  181,  190 ;  The  Cincinnati  &  Spring 
Orove  Ave.  St.  Ry.  vs.  Village  of  Cumminsville,  14  Ohio  St.,  523 ; 
Railway  Co.  s.  Telegraph  Assn.,  48  Ohio  St.,  390,  427. 

In  The  Cincinnati  &  Spring  Grove  Ave.  St.  Ry.  Co.  vs.  Village 
of  Cumminsville,  supra,  it  is  said:  ''The  use  of  such  a  highway 
for  the  purposes  of  a  street  railroad,  involves  the  application  of 
new  appliances  and  modes  of  travel,  rather  than  of  any  new  prin- 
ciple." 

The  plaintiff  must  necessarily  concede  that  the  location  of  the 
street  railroad  on  the  avenue  in  question  in  this  case  would  not  be 
an  additional  burden  upon  the  rights  of  abutting  property  owners, 
and  the  concession  must  be  made  in  all  cases  where  Sections  3777 
and  9705,  General  Code,  apply,  because  if  the  railway  should  con- 
stitute an  additional  burden  on  the  rights  of  abutting  property 
owners,  or  an  intereference  in  any  way  with  their  property  rights, 
it  would  be  hard  to  conceive  how  the  constiutionsJity  of  the  sec- 
tions named  could  be  sustained.  It  would  amount  to  the  taking  of 
such  property  rights  of  those  who  refused  to  given  consent,  without 
due  process  of  law  and  without  compensation.  The  majority  of  the 
abutting  property  owners  on  the  street  would  by  their  act  of  con- 
sent destroy  their  neighbors'  rights. 

The  contention  of  the  defendant  in  error  that  Sections  3777 
and  9105,  General  Code,  known  as  the  consents  statutes,  are  uncon- 
stitutional, was  considered  in  the  case  of  Carpenter  et  al.  vs.  The 
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City  of  Cincinnati,  decided  at  tiiis  term,  ante,  in  which  the  consti- 
tutionality of  those  sections  was  upheld. 

For  the  reasons  we  have  above  given,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Donahue,  Wannamaker  and  Matthias,  JJ.,  concur* 
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NEW  INCORPORATIONS 


The  National  Service  Company,  Ak- 
ron, $10,000;  collections,  etc.  H.  A. 
Whittemore,  G.  B.  Walt,  H.  A.  Coates, 
R.  A.  Poling,  U.  C.  Welton. 

The  I.  Sulzbacher  Company,  Steu- 
benville,  $100,000;  department  store. 
I.  Sulzbacher,  James  W.  Hitchcock, 
J.  E.  Hannan,  F.  H.  Thatcher,  Nelson 
D.  Miller. 

The  Elenbogen  State  Bank,  Cleve- 
land, $25,000.  Herman  Elenbogen,  L. 
Schreider,  J.  G.  Hostetler,  Paul  Patter- 
son, B.  W.  Jacobi. 

The  Dayton  Morgan  Engineering 
Company,  Dayton,  $5000.  A.  F.  Mor- 
gan, C.  A.  Bock,  W.  P.  Watson,  L.  L. 
Hidinger,  S  B.  Hutton. 

The  D.  Martin  Company,  Cleveland, 
$10,000;  produce  commlsEfion.  J.  B. 
Gifford,  Alma  F.  Gifford,  Mary  E.  Mar- 
tin, Mary  M.  Egert,  G.  P.  E!gert. 

The  Lumex  Manufacturing  Company, 
Lima,  $100,000;  manufacturing  picture 
machines.  Oliver  Kies,  Wm.  Roush, 
G.  W.  Frieman,  B.  F.  Welty,  G.  E. 
Mahaffey.    . 

The  Greenspring  Electric  Light  & 
Power  Company,  Greenspring,  $10,000. 
L.  M.  Scott,  E^thel  A.  Scott,  F.  M. 
Audritsh,  J.  E.  Audrltsh,  Laura 
Audritsh. 

The  Gerould  Millinery  Company, 
Cincinnati,  $10,000.  Clinton  G.  Gal- 
way,  C.  Lester  Linder,  Thos.  L.  Pogue, 
G.  B.  Jolly,  M.  E.  Geiger. 

The  Acme  Land  Company,  Cleve- 
land, $10,000.  L.  D.  Lamoine,  K.  A. 
Lamoine,  Chas.  J.  Ott,  C.  L.  Howells, 
F.  M.  Ott. 

The  Hanlon  Undertaking  Com- 
pany, Coshocton,  $10,000.  R.  R.  Han- 
lon, W.  R.  Hanlon,  Nettie  Hanlon, 
Daisy  Hanlon,  James  W.  Crago. 

The  Thomas  W.  Read  Manufactur- 
ing Company,  Cincinnati,  $10,000; 
"patent  mdlcine."  Thomas  W.  Read, 
J.  A.  Sanger,  Thomas  A.  Read,  Edward 
J.  Sanger  and  M.  A.  Sanger. 

The  EJnterprise  Lumber  Company, 
Cincinnati,  $40,000.  Norwood  J.  Utter, 
Charles  J.  Hunt,  Frank  Woodward,  D. 
A.  Rehbach  and  A.  M.  Rudin. 


The  Amazon  Tire  &  Rubber  Com- 
pany, Akron,  $100,000.  Louis  J.  Schott, 
Louis  F.  Smith,  Claude  B.  Bettler,  E. 
H.  Clinedinst,  F.  Burch. 

The  Ford  Importing  &  Manufactur- 
ing Company,  Cleveland,  $10,000.  C. 
A.  Ford,  Jean  D.  Ford,  F.  Dissell,  C.  W. 
Ford,  John  A.  Reade. 

The  Enterprise  Tool  Company, 
Cleveland,  $500.  H.  E.  Werner,  W.  A. 
Mcllrath,  M.  R.  Yost,  H.  J.  Wood- 
worth,  B  M.  Butler. 

The  Groenewold,  Lang  &  Gardner 
Compcuiy,  Toledo,  $25,000.  Sigmond 
Sanger,  T.  Woo&ter,  C.  V.  Southard, 
Geo.  P.  Hahi^  Helen  M.  Eager. 

The  Cleveland  Baseball  Company,. 
Cleveland,  $500,000.  John  Jaster, 
Wm.  Rothenberg,  James  C.  Dunn, 
William  Rothenberg,  R.  B.  McRoy, 
Charles  R.  Miller. 

The  Buckeye  Window  Cleaning 
Companji  Cleveland,  $1200.  W.  C. 
Resler,  A.  I.  E^der,  R.  A.  Bauer,  Wolf 
Manhein,  Sadie  ESder. 

The  Bentley  Brothers  Company, 
Cleveland,  $10,000.  John  R.  Bentley, 
R.  H.  Lee,  W.  J.  Patterson,  G.  M. 
Gallaghen  F.  W.  Caldwell. 

The  Hibbard  Harper  Company, 
Cleveland,  $10,000;  automobiles,  etc. 
R.  F.  Hibbard,  Mary  L.  Hibbardi  Jen- 
nie E.  Harper,  E.  G.  Harper,  W.  J. 
Harper. 

The  Consumers  loe  Delivery  Co., 
Fremont,  $5000.  John  C.  Antesberger, 
Clayton  W.  Stierwalt,  Julius  Walde, 
James  L.  Andrews,  C.  E.  Ochs. 

The  Byesville  Manufacturing  Com- 
pany, Byesville,  $10,000;  timber 
products.  L.  W.  Sayre,  P.  H.  Drug- 
gan,  H.  K.  Ballantine,  J.  R,  Duff,  W. 
C.  Bamett. 

The  American  Standard  Stucco 
Company,  Toledo,  $50,000.  John  L. 
Jacobs,  Charles  A.  Harrison,  Leo  E. 
Guthrie,  Raymond  L.  Garrison,  John 
H.  McNerney. 

The  A.  J.  Ford  &  Sons  Company, 
Geneva;  general  merchandise,  $15,000. 
A.  J.  Ford,  Anna  M.  Clarke.  A.  M. 
Ford,  D.  T.  Ford,  Chas,  J.  Ford. 
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The  Cleveland  Commercial  Realty 
Company,  $10,000.  Raymond  L.  Mc- 
Vean,  V.  Birchall,  M.  M.  Roche,  Joseph 
F.  Meyer,  R.  E.  Stein. 

The  Cleveland-Canton  Coal  Com- 
pany, Canton;  coal  mining,  $20,000.  A. 
P.  Baler,  C.  A.  McDonald,  D.  P. 
Lioomis,  E.  C.  Howard,  E.  Coulder. 

The  Horsey  Tire  Service  Supply  Co., 
Cleveland,  $10,000  E.  T.  Horsey,  W. 
H.  Horsey,  E.  G.  Sengel,  Ed.  B.  Bur- 
guin,  I.  M.  Piskkula. 

The  Improved  System  Index  Com- 
pany, Cincinnati,  $5000.  J.  J.  Hanne- 
gan,  Jos.  W.  Brodbeck,  F.  O.  Valen- 
tine, Blanche  Pace,  John  W.  Matthews. 

The  Sheffield  Machine  &  Tool  Com- 
pany, Dayton,  $25,000.  H.  Orrin  Jones, 
Jos.  H.  Carr,  Victor  Y.  Smith,  B. 
Bums,  Barry  S.  Murphy. 

The  Twin  City  Fireproofing  Com- 
pany, Youngstown,  $10,000;  building 
materials.  E.  M.  Stroh,  H.  M.  Parker, 
R.  K.  Wormer,  H.  D.  Fisher,  E.  C. 
Phillips 

The  Vanlue  Grain  &  Supply  Com- 
pany, Vanlue,  $25,000  J.  J.  Herman, 
W.  E.*  Sausser,  Harry  Stevens,  Ray 
G.  Shull,  O.  A.  Parker,  E.  V.  Vanlue, 
R.  W.  Bennett,  George  Russell 

The  Well  Made  Pants  Company, 
Cleveland,  $10,000;  Henry  Bogart,  Sun- 
del  Block,  Marc  J.  Grossman,  Isaac 
Feigenbaum,  Henry  Feigenbaum. 

The  Sterling  Coal  &  Coke  Company, 
Columbus,  $1500.  Edwin  Schimpf.  A. 
D.  Williams,  Floyd  S.  Crooks,  C.  M. 
Crooks,  L.  F.  Dillman 

The  Fulton-Square  Building  Co., 
Cleveland,  $100,000;  L.  I.'Litzler,  Carl 
W.  Schaefer,  John  K.  McPeck,  Louis 
Simon  and  M.  M.  Murphy. 

The  C.  &  P.  Realty  Co.,  Cleveland 
$75,000;  Wm.  M.  Maxlett.  M.  Jenkins 
J.  Vanderhoof,  F.  W.  Treadway,  Rob 
ert  G.  Morrison. 

The  Terminal  Hotels  Co.,  Cleveland 
$500,000;  N.  J.  Woodworth,  W.  A.  Mc 
Ilrath,  C.  A.  Davidson,  E.  E.  Nichols 
B.  M.  Butler. 

The  Wald  Realty  Co.,  Cleveland 
$30,000;  Max  E.  Meisel,  Frieda  M 
Goodman,  A.  Lowenthal,  R.  P.  Sny 
der.  F.  C.  Raymond. 

The  Security  Specialty  Co.,  Cleve 
land,  $10,000;  E.  R.  Kenner,  J.  S.  Mc 
Kenney,  E.  R.  Seiter,  D.  J.  McCor 
mack,  J.  R.  Kistner. 

The  Saxon  Perfume  Co.,  Cincinnati. 
^5,000;  Joseph  I.  Brackman,  Anthony 
J.  Fries,  Prosper  J.  Brackman,  Anna 
M.  Brackman,  Alma  E.  Brackman. 


The  Suburban  Building,  Loan  & 
Savings  Co.,  Berea,  $100,000;  Harvey 
E.  Miller,  John  C.  Marting,  Andrew 
Witherup,  Adam  Konarski,  E.  S. 
Loomis,  Geo.  C.  Hanson. 

The  Republic  Structural  Iron 
Works,  Cleveland,  $10,000;  A.  V.  Can- 
non, H.  T.  Clark,  Samuel  L.  McCune, 
J.  A.  Parker,  H.  O.  Nierke. 

The  Pfahl  Co.,  Cleveland,  $10,000; 
P.  S.  Crampton,  Chas.  H.  Cross,  F.  B. 
Fultz,  B.  B.  Ru&sell,  Jr.,  H.  L.  Davis. 

The  Ojibway  Co.,  Cleveland,  $10,- 
000;  bonds,  commercial  paper,  etc.; 
M.  Sobel,  G.  M.  Moses  M.  B.  Koelli- 
ker,  W.  A.  Hammond,  A.  B.  Heyse. 

The  Kinney  Steamship  Co.,  Mentor, 
$600,000;  A.  T.  Kinney,  Wm.  G.  Sharp, 
Frederick  L.  Leckle,  Frank  Masten, 
Tracy  H.  Duncan. 

The  Hunter  Avenue  Savings  & 
Loan  Co.,  Norwood,  $500,000:  Wm,  N. 
Morgan.  Wm.  C.  Voltz,  J.  J.  Abbott, 
Lloyd  F.  Hamilton. 

The  Dillo  Road  Lumber  Co.,  Euclid, 
$25,000;  John  H.  Hogg.  R.  L.  Toben, 
Parry  D.  Caldwell,  F.  W.  Brunner,  M. 

B.  Pennell. 

The  Fred  A.  Crossett  Realty  Co., 
Toledo,  $10,000;  Fred  A.  Crossett, 
Jno.  D.  Rhoades,  B.  N.  Rhoades.  Jr., 
Edna  A.   Schram,  Laura  M.  Miller. 

The  Canadian  Scrap  Iron  &  Metal 
Company,  Cleveland,  $10,000  J.  M. 
Ulmer,  E.  J.  Boker,  J.  M.  Bernstein, 
A.  Blumenthal,  E.  F.  Allen. 

The  X.  X.  Crum  Company,  Cleve- 
land, $10,000;  real  estate.  X.  X. 
Crum,  F.  C.  Mills,  John  H.  Price, 
Phelps  Crum,  John  A.  Alburn. 

The  Newhard  Bros.  Comapny, 
Carey,  $20,000:  clothing,  etc.  J.  P. 
Newhard.  W.  J  Newhard,  Allie  New- 
hard,  Delia  Newhard,  Herbert  New- 
hard. 

The  Cuyahoga  Transit  Company, 
Mentor,  $15,000.  C.  A.  Becker,  C.  A. 
McMorris,  R.  J.  Mullen,  C.  A.  Will- 
iams, John  T.  Kelley. 

The  Facts  Film  Company,  Cincin- 
nati, $50,000.  B.  S.  .Gibson,  B.  W. 
Brink,  J.  J.  Laughlln,  E.  A.  Gibson, 

C.  E.  Frey. 

The  Lincoln  Bonding  Company, 
Cleveland,  $10,000.  J.  C.  Lincoln, 
George  A.  Klrkandal,  James  S.  Grls- 
wold,  W.  H.  Luther,  R.  Froelich. 

The  Pine  Ridge  Coal  Mining  Com- 
pany, Cincinnati,  $10,000:  Bert  H. 
Long,  W.  S.  Paxon,  R.  B.  Hall,  Jr., 
Catherine  Kramig,  L.  H.  Stone. 

The  U.  S.  Band  Instrument  Manu- 
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facturinc:  Company,  Cleveland,  $10,- 
000.  C.  A.  Alexander,  M.  A.  Copeland, 
T.  J.  Moffett,  O.  E.  Schulz,  C.  VeroBky. 

The  Thyogen  Company,  Cleveland, 
$25,-000.  Edward  J.  Chemey,  H.  B.  Alt- 
man,  C.  G.  Van  Buren,  L.  A.  Cassidy, 
Edward  Buahnell. 

The  Security  Land  Company,  Tole- 
do, $10,000.  Wm.  J.  Kelley,  John 
Rhoadee,  Eklna  A.  Schramm,  Laura  M. 
Miller,  E.  H.  Rhodes,  Jr. 

The  Shaker  Heights  Sales  Com- 
pany, $100,000.  F.  C.  Green,  T.  T. 
Lang,  Starr  Cadwallader,  A.  E.  Will- 
iams, Jno.  W.  Perkins. 

The  Odd  Fellows  Temple  Associa- 
tion, Hopewell,  $3000.  E\  M.  Shlp- 
lett,  J.  W.  Linn,  A.  H.  Kreager,  M.  E. 
Campbell,  Dale  Winegardner,  David 
Woodruff,  W.  E.  Hill.  H.  A.  German. 

The  National  Garment  Company, 
Massillon,  $25,000.  J.  L.  Howenstine, 
S.  G.  Edgar,  Nic  Mollett,  Jr.,  Samuel 
Mollett  and  George  C.  McCall. 

The  Metropolitan  Construction 
Company,  Cleveland,  $10,000.  Dilla  T. 
Brooks,  Geo.  D.  Raney,  W.  P.  Brooks, 
H.  A.  Cummings,  R.  M.  Zimmerman. 

The  Laing  Paper  &  Woodenware 
Company,  Cincinnati,  $10,000.    August 

B.  Laing,  Lawrence  C.  Plageman,  A. 
A.  Laing,  John  E.  Fitzpatrick,  J.  P. 
Georghegan. 

The  Garage  On  The  Square  Com- 
pany, Dover,  $35,000.  Ed.  H.  Zoller, 
F.  P.  Potschner,  W.  V.  Zoller,  Chas. 

C.  Mauer,  Karl  Potschner. 

The  Fulton-Square  Theater  Com- 
pany, Cleveland,  $20,000.  L.  L  Lltzler, 
C.  W.  Schaefer,  Lewis  Simon,  John  K. 
McPeck,  M.  M.  Murphy. 

The  Celina  Implement  Company, 
Cellna,  $10,000.  Herman  Cron,  Job 
Mendenhall,  A.  E.  Querinjon,  A.  M. 
Mendenhall.  C.  F.  Tinnerman. 

The  Auto  Owner's  Garage  Company, 
Canton.  $10,000.  P.  E.  Widder.  G.  F. 
Ebel,  W.  H.  Cordrey,  C.  B.  Gerwig, 
M.  Lytle. 

The  Stillman  Theater  Company, 
Cleveland,  $112,500.  E.  A.  Hahn,  E. 
Mandelbaum,  M.  M.  Roche,  Raymond 
L.  McVean  and  Jos.  F.  Meyer. 

The  Security  Savings  &  Loan  Com- 
pany, Cleveland,  $500,000.  Wm.  G. 
•  Bennedict,  T.  P.  Cadle,  S.  S.  Folkman, 
R  M.  Holngren,  G.  L.  Rebman. 

The  Sutler  Liquor  Company,  Steu- 
benvlUe,  $5000.  Edward  Cadegan, 
Harry  Ungerleider,  R.  J.  Ungerleider, 
Leo  Cadegan. 

The  Barberton  Home  Building  Com- 


pany, Barberton,  $10,000.  Wm.  A. 
Johnson,  C.  N.  Mathie,  Paul  L.  Malo- 
ney,  P.  E.  McAllister,  S.  H.  Hoffman, 
E.  G.  Mathie. 

The  Bronson  Sanitary  Laundry 
Company,  Cleveland,  $50,000.  W.  F. 
Bronson,  A.  F.  Kaufman,  EL  H.  Gullett, 
W.  O.  Ochs,  Max  ETckstein. 

The  C.  M.  Robinson  Company,  Cin- 
cinnati. $10,000;  refrigeration  machin- 
ery. C.  C.  Mursinna,  C.  M.  Robinson, 
R  W.  Townsely,  M.  C.  Townsley,  Ar- 
thur Wood. 

The  Federal  Adjustment  Company, 
Columbus,  $3000;  collections.  An- 
drew J.  Morden,  L.  V.  Carroll,  H.  M. 
Fickell. 

The  F.  Baumann  Sons  Company,  Co- 
lumbus, $10,000;  lumber,  and  mill 
work.  A.  W.  Baumann,  A.  Z.  Bau- 
mann, Anna  Baumann,  Maude  Bau- 
mann, Emma  Baumann. 

The  Fischer-Fitzgerald  Company, 
Reynoldsburg,  $25,000;  veterinary  bio- 
logical products.  Paul  Fischer.  A.  D. 
Fitzgerald,  W.  G.  O'Harra,  M.  M.  Fitz- 
gerald, Retta  Fischer.  ^    • 

The  Findlay  Orchards  Company, 
FIndlay;  $10,000.  R.  B.  Hugus,  J.  C. 
Spencer,  V.  T.  Spitler,  C.  W.  Patter- 
son, C.  I.  Moifitt. 

Geo.  Feick  &  Sons,  Sandusky,  $25,- 
000;  general  contracting.  George 
Feick,  Emil  Feick,  George  Felck,  Jr., 
Minnie  K.  Feick,  Ulga  C.  Feick. 

The  Harvey  Loehr  Company,  Can- 
ton, $60,000;  general  contracting.  Har- 
vey Loehr,  Edward  Williams,  Clark 
Brunbaugh,  Harry  Rowles,  LJllie  G. 
Loehr. 

The  Oakley  Machine  Tool  Company, 
Cincinnati,  $40,000.  Joseph  L.  Lack- 
ner,  E.  Voorhels,  Joseph  S.  Graydon, 
Loretta  Backherms,  Julian  Johnson. 

The  Vernon  Manufacturing  Com- 
pany, Columbus,  $5000;  manufactur- 
ing household  articles.  Walter  Ver- 
non. Sherman  Porter,  F.  P.  Lambert, 
J.  W.  Irwin,  A.  C.  Irwin. 

The  Vulcan  Company,  Dayton.  $10,- 
000.  I.  I.  Hauer,  G.  L.  Lott,  C.  D. 
Henderson,  I.  F.  Craig. 

The  Williams  Manufacturing  Com- 
pany, Columbus,  $10,000;  manufactur- 
ing, polishing  and  cleaning  materials. 
H.  E.  Williams,  M.  M.  Holliday, 
Simeon  Hart,  L.  V.  Carroll,  H.  M. 
Fickell. 

The  Central  Wagon  &  Auto  Com- 
pany, Cleveland,  $75,000.  H.  D.  Squires, 
G.  E.  Bradbury,  C.  K.  Mellen,  H.  A. 
Beckett,  L.  C.  Spieth. 


Secretary  of  State 


879 


The  Stark  County  Motor  Car  Com- 
pany, Canton,  |25»000  A.  L.  Crow- 
thers,  F.  L.  Fuhr,  E.  O.  Lathamar,  H. 
T.  Schaeffer,  E.  A.  Pierce. 

The  Capital  Grocery  Company,  Co- 
lumhus,  $5000  A.  F.  McDowell,  John 
A.  Park,  H.  G.  Schneider,  Roy  Gar- 
rett, Geo.  W.  Rogers,  R.  Johnson. 

The  City  Machine  ft  Tool  Company, 
Toledo,  $10,000.  Amos  Lint,  R.  D. 
Logan,  Frank  O'Neil,  K.  M.  Boblett, 
H.  M.  Lint. 

The  Zanesvllle  Pythian  Home  Com* 
pany,  Zanesvllle,  $20,000.  R.  C.  Bar- 
ton, A.  W.  Evans,  L.  L.  Weber,  J.  W. 
Frazier,  M.  Davis. 

The  Whitney  Hills  Company,  Toledo, 
$20,000;  real  estate.  H.  Whitney,  Cora 
L.  Failon,  W.  H.  Moor,  W.  M.  Baird, 
William  Beard. 

The  Steel  Products  Engineering 
Company,  Springfield,  $100,000.  J.  E. 
McAdams,  D.  E.  Freeman,  E.  E.  Burk- 
hart,  L.  M.  McAdams,  W.  G.  Pickrell. 

The  Pan-Chro  Scope  Company,  To- 
ledo, $10,000.  F.  C.  Schall,  Marjorie 
Davy,  E.  L.  Miller,  F.  S.  Wellsmere, 
J.  J.  Murphy. 

The  Parker  Automobile  Company, 
Toledo,  $15,000.  R.  A.  Parker,  F.  W. 
Bartling.  Willis  Wheaton,  N.  M.  Tur- 
ner, C.  F.  Watts. 

The  Ohio  Express  ft  Transfer  Com- 
pany, SteubenviUe,  $1000.  F.  W.  Mus- 
ter, C.  J.  Eans,  A.  DeMarco,  C.  CorteU 
leso,  D.  Foglietti. 

The  John  Keller  Manufacturing 
Company,  $10,000;  toys.  F.  E.  Mc- 
Kean,  M.  McLush,  Harry  Brenner, 
John  Keller,  Elizabeth  Keller. 

The  A.  J.  Smith  Construction  Com- 
pany, Cleveland,  $5000.  A.  J.  Smith, 
J.  A.  Cruikschank,  S.  Kupnieweski,  F. 
W.  Weston,  E.  G.  Becker. 

The  Art  De  Luxe  Company,  Cincin- 
nati, $25,000.  '  F.  H.  Branham,  J.  G. 
Herman,  W.  J.  McCauley,  Jule  Laugh- 
lin. 

The  Deep  Rock  Water  Company, 
Toungstown,  $25,000.  John  T.  Harring- 
ton, James  P.  Wilson,  J.  W.  Black- 
burn, J.  W.  Blackburn,  Fred  J.  Helm, 
Richard  B.  Wilson. 

The  Cain  Machine  Company,  East 
Liverpool,  $25,000.  W.  M.  Cain.  J.  W. 
Cain,  T.  F.  Cain,  J.  C.  Cain,  G.  L.  Bro- 
kaw. 

The  Cleveland  Blue  Bird  Photo 
Plays  Company,  Cleveland,  $5000.  E. 
P.  Strong,  Fred  Desberg,  George  C. 
Kelley,  F.  A.  Cook,  S.  I.  Powell. 

The  Charles  F.  Smith  Company.  Day- 


ton, $40,000;  general  contracting. 
Adolph  W.  Smith,  I.  J.  Wetzel,  Chas. 
F.  Smith,  Daniel  Blau,  Wellmore  B. 
Turner. 

The  Sandusky  Cement  Company, 
Bay  Ridge,  $5000.  Gustav  von  den 
Steinen,  Paul  J.  Blckel,  F.  C.  Van 
Cleef,  C.  M.  Horn,  I.  L.  Evans. 

The  Frank  E.  Smith  Company,  Lan- 
caster, $10,000;  undertaking.  Frank  E. 
Smith,  Fred  A.  Hampson,  Arthur  E. 
Johnson.  George  S.  Smith,  James  R. 
Johnson. 

The  George  A.  Howard  Farming 
Company,  Toledo,  $30,000.  John  B. 
McMahon,  Chas.  S.  Northrup,  Wm.  M. 
Richards,  George  A.  Howard,  Bernice 
Swisher.  , 

The  Nevada  Elevator  ft  Supply  Com- 
pany, Nevada,  $15,000.  C.  R.  Cross, 
Edward  C.  Doust,  D.  R.  Wilkin,  D.  V. 
Fisher.  H.  E.  McElwain.  , 

The  Monitor  Silo  Company,  Botkins, 
$25,000  H.  E.  Sheets.  Philip  P.  SheeU, 
C.  A.  Englebrecht,  E.  S.  Sheets,  An- 
drew J.  Hess. 

The  Mathematical  Wheel  Company, 
Cleveland,  $10,000  Frank  A.  Lukes, 
A.  B.  Williams,  Will  Rounds,  M.  J. 
King,  H.  H.  King. 

The  Glenmont  Farmers*  Equity  Ex- 
change Company,  Glenmont.  $12,500. 
H,  H.  Tipton.  Geo.  E.  Manchester,  C. 
H.  Smith,  S.  J.  Kinsey,  J.  C.  Bresson. 

The  Doscher  Realty  Company,  Cin- 
cinnati, $10,000  John  Doscher,  Sophia 
Doscher,  John  Doscher,  Jr.,  Harry  Dos- 
cher, Minnie  Doscher. 

The  Doscher  Bros.  Company,  Cin- 
cinantl,  $25,000;  manufacturing  Sugar, 
etc.  John  Doscher,  Sophia  Doscher, 
John  Doscher,  Jr.,  Harry  Doscher,  Min- 
nie Doscher. 

The  Cofifman  Manufacturing  Com- 
pany, Washington  C.  H.,  $150,000; 
planing  mill.  L.  C.  Coffman,  H.  G. 
CofTman,  Wm.  S.  Ford,  M.  S.  Daugh- 
erty,  James  Ford. 

The  Sears  &  Nichols  Canning  Com- 
pany, ChiUicoth,  $1,500,000.  F.  M. 
Nichols,  W.  J.  Sears,  Wayne  Caldwell, 
C.  H.  Sears,  Jas.  Reichelderfer,  John 
A.  Poland. 

The  Northwest  Boulevard  Company, 
Columbus,  $400,000;  real  estate.  Ben 
S.  Thompson,  King  G.  Thompson,  An- 
drw  Timberman,  Theo.  E.  Glenn,  D.  N. 
Postlewaite. 

The  Bergholtz  Lumber  Company, 
Bergholtz,  $15,000.  R.  W.  Emerson, 
Chas.  W.  Wolfe.  Jr..  Robert  H.  Will- 
iamson, Emerson  Fisher,  Margaret 
Emerson. 
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The  Gilt  Edge  Creamery  Com- 
pany, Shawnee,  $10,000.  Geo.  C.  For- 
quer,  Frank  A.  Sharshal,  Sebastian 
Spicer,  John  M.  Verpers,  James  L*. 
Conn,  Edward  W.  Williams. 

The  Forest  Glen  Realty  Company, 
Cincinnati,  $125,000.  Joseph  Phillips, 
Henry  D.  Geigerman,  Joseph  L.  Lan- 
denwitsch,  Eva  Phillips,  William  C. 
Stashley. 

The  Kepler  Randolph  Company, 
Dayton,  $10,000;  wall  paper,  etc.  Wal- 
ter T.  Kepler,  R.  J.  Randolph,  H.  L. 
Koogler,  H.  M.  Kepler,  H.  G.  Camp- 
bell. 

The  Leo  Abt  Company,  Canton,  $10,- 
000;  millinery  and  Ladies  Ready-to- 
wear  merchandise.  Leo  Abt,  Flora 
Abt,  A.  L.  Abt,  Jos.  Calmalet,  O.  M. 
Abt. 

The  Kasle  Iron  &  Metal  Cpmpany, 
Toledo,  $10,000.  Sam  Kasle,  Joe  Kasle, 
Hannah  N.  Kasle,  Anna  L.  Mayer, 
David  B.  Eippstein. 

The  Wm.  Lucking  Bottling  Com- 
pany, Cincinnati,  $10,000.  Wm.  Luck- 
ing, Julius  J.  Schwarber,  Fred  H. 
Reeg,  A.  L.  Bailer,  C.  H.  Hoffmelster. 

The  Ohio-Union  Manufacturing  Com- 
pany, Cincinnati,  $10,000;  chemical 
specialties.  F.  B.  Pohlmeyer,  Hugo  A. 
Glug,  H.  W.  Lucas,  T.  E.  McQuaid,  W. 
T.  Atkinson. 

The  Oak  Harbor  Basket  Company, 
Oak  Harbor,  $20,000.     O.   H.   Kilmer, 

E.  W.  Leebeck,  J.  Fred  Graves,  Geo. 
Kiblken,  A.  W.  Kalb. 

The  Martine  Ferry  Ice  Company, 
Martins  Ferry,  $30,000.  Geo.  L.  Spence, 
Edward  Hite,  A.  R.  Cochran,  James 
Sweeney,  David  L.  Mandey,  Edwin 
Lewis.  E.  C.  Boyd. 

The  Jenkins  Garage,  Ironton,  $5000. 
Thomas  Russell,  Claud  Whitney,  Ar- 
thur Jenkins,   Nick   McMahon,   Frank 

F.  Phillips. 


Increases. 

The  Sea  Swing  Co.,  Cleveland.  $20,- 
000  to  $32,000. 

General  Fireprooflng  Company, 
Youngstown;   $1000,000  to  $2,000,000. 

The  Trumbull  Steel  Company,  War- 
ren; $4,000,000  to  $10,000,000. 

The  Rowlands-King  Company,  Lan- 
caster;  $25,000  to  $200,000. 

The  Pattone  Run  Oil  &  Gas  Com- 
pany, Martina  Ferry;  $5000  to  $10,000. 

The  Frantz  Premier  Company, 
Cleveland;  $600,000  to  $800,000. 

The  Standard  Supply  Company, 
Portsmouth;  $50,000  to  $100,000. 

The  Electric  Realty  Company,  War- 
ren: $10,000  to  $60,000. 

The  Newark  Stamping  &  Foundry 
Company;  $36,000  to  $50,000. 

The  Union  Central  Life  Insurance 
Company;  $ —  to  $2,500,000. 

The  Fuliet  Gravast  Steamship  Com- 
pany, Cleveland,  $200,000  to  $475,000. 

The  Mohawk  Clay  Products  Com- 
pany; $25,000  to  $50,000. 

The  First  Savings  Bank  of  Middle- 
tovra,  Ohio;  $50,000  to  $60,000. 

Ormonds  Savings  &  Loan  Company; 
$1,000,000  to  $2,000,000. 

Woodville  Lime  &  Cement  Company, 
Toledo;   $200,0000  to  $300,000. 

The  Gerkins  Oil  Company,  Dayton; 
$15,000  to  $75,000. 

Mason  Tire  &  Rubber  Company, 
Cleveland;  $475,000  to  $1,000,000. 

Mason  Tire  &  Rubber  Company, 
Cleveland;  $250,000  to  $475,000. 

The  G.  W.  Shartzer  Company,  Day- 
ton; $15,000  to  $50,000. 

Decreases. 

The  Peoples  Bank  Co.,  Columbus, 
$50,000  to  $28,000. 

The  Ohio  Mattress  Company,  Cleve- 
land;  $25,000  to  $15,000. 

The  Standard  Tube  Company.  To- 
ledo; $300,000  to  $275,00(). 

The  Newark  Stamping  &  Foundry 
Company;   $50,000  to  $35,000. 

The  Central  Ohio  Railroad  Com- 
pany; $500,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  780 — In  the  Matter  of  the  Jmnt  Application  of  The  Scioto 
Valley  Traction  Company  and  Allen  D.  Newmyer,  of  CircleviUe, 
Ohio,  for  Authority  to  Purchase  and  Sell  Electrical  Distributing 
System  at  Kingston,  Ohio.    Prayer  Approved. 


(Dated  March  14,  1916.) 

The  Scioto  Valley  Traction  Company,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Ohio,  and  Allen  D.  Newmyer 
of  Circleville,  who  owns  and  operates  an  electrical  distributing  sys- 
tem in  and  about  the  village  of  Kingstown,  Ross  county,  Ohio,  hav- 
ing, on  the  sixth  day  of  March,  1916,  filed  their  joint  application 
asknig  for  the  commission's  consent  to  and  approval  of  the  sale 
and  transfer,  by  the  said  Allen  D.  Newmyer,  of  the  physical  prop- 
erty, franchise  and  other  assets  of  said  electrical  distributing  sys- 
tem, and  the  purchase  and  acquisition  thereof  by  said  The  Scioto 
Valley  Traction  Company,  and  the  commission  having,  upon  the 
filing  of  said  application,  deemed  the  assignment  of  said  matter  for 
hearing  to  be  unnecessary,  the  same  came  on  this  day  for  final  con- 
sideration and  it  appearing  that  the  service  furnished  the  public 
will  be  improved  thereby  and  that  the  public  will  be  furnished  ade- 
quate service  for  a  reasonable  and  just  charge  or  rate  therefor,  the 
commission  is  satisfied  that  its  consent  and  authority  for  the  sale 
and  purchase  of  said  property  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Allen  D.  Newmyer  be,  and  he  hereby 
is  authorized  to  sell  and  convey  to  said  The  Scioto  Valley  Traction 
Company,  the  physiclQ  property,  franchise  and  other  assets  of  his 
electrical  distributing  system  in  and  about  the  village  of  Kingston, 
Ross  county,  Ohio,  said  property  being  fully  described  and  enumer- 
ated in  a  detailed  statement  attached  to  the  application  herein, 
which  said  statement  hereby  is  made  a  part  of  this  order  by  refer- 
ence; and  said  The  Scioto  Valley  Traction  Company  hereby  is  au* 
thorized  to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  all  expense  due  to  displacement  of  electrical 
apparatus  in  the  territory  served  by  means  of  said  property,  due 
to  change  in  character  of  electrical  energy  furnished,  be  assumed 
by  said  The  Scioto  Valley  Traction  Company.    It  is  further 
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Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to,  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  in  the  territory  now  served  by  means  of  said 
property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding: 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated;  nor  shall  anything  herein  be  construed  as 
an  approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient.  It  is 
further 

Ordered,  That  said  parties  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  in  the  territory  now  served  by  means  of 
said  property,  and  that  the  authority  herein  granted  may  be  exer- 
cised from  and  after  said  filing  of  such  schedules. 

757 — ^In  the  Matter  of  the  Application  of  The  Amherst  Home  Tele- 
phone Company  for  Consent  and  Authority  to  Issue  $30,000.00 
Common  Capital  Stock.    Prayer  Approved. 


This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  amended  application,  filed  March 
2,  1916,  of  The  Amherst  Home  Telephone  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Ohio,  asking  for  con- 
sent and  authority  to  issue  its  common  capital  stock  of  the  total 
par  value  of  thirty  thousand  dollars,  ten  thousand  dallars,  par  value 
thereof  to  be  delivered  to  the  present  holders  of  a  similar  amount 
of  capital  stock  sold  at  par  in  October,  1911,  and  the  proceeds  used 
to  pay  and  discharge  certain  obligations  incurred  in  the  construc- 
tion of  additions  and  extensions  to  its  plant  and  facilities,  for  which 
said  issue  of  stock  the  consent  and  authority  of  the  Commission 
was  not  obtained ;  the  proceeds  of  ten  thousand  dollars,  par  value, 
of  said  stock  to  be  used  and  discharge  indebtedness,  in  the  sum  of 
$1,450.00  incurred  in  the  construction  of  additions  and  betterments, 
and  to  cdnstruct  further  additions  and  improvements  of  the  esti- 
mated cost  of  $8,550.00,  and  the  proceeds  of  the  remaining  ten  thou- 
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sand  dollars,  par  value  of  said  stock  to  be  used  to  reimburse  appli- 
cant's treasury  for  moneys  expended  from  income  during  the  years 
1912,  1913,  1914  and  1915,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  its  said  plant  and  facilities ;  and  it  ap- 
pearing that  the  issue  of  said  capital  stock  is  reasonably  required 
for  the  construction,  completion,  extension  and  improvement  of 
applicant's  plant  and  facilities  and  the  maintenance  and  improve- 
ment of  its  service,  the  payment  and  discharge  of  its  lawful  obli- 
gations incurred  thereby  and  for  the  reimbursement  of  its  treasury 
for  moneys  actually  expended  from  income,  within  the  five  years 
next  preceding  the  filing  of  said  application,  therefore,  the  Com- 
mission is  satisfied  that  its  consent  and  authority  for  the  issue  of 
said  capital  stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Amherst  Home  Telephone  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  thirty  thousand  dollars,  ($30,000.00) ,  and 
that  twenty  thousand  dollars  ($20,000.00) ,  par  value,  thereof  be 
sold  for  the  highest  price  obtainable  but  for  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  that  ten  thousand  dollars  ($10,000.00) ,  par  value,  of 
said  stock  be  issued  to  the  holders  of  a  like  amount  of  applicant's 
said  stock  issued  in  October,  1911,  the  proceeds  of  which  were  ap- 
plied to  the  payment  of  indebtedness  incurred  in  the  construction 
of  additions,  extensions  and  improvements  to  its  plant  and  facilities, 
as  fully  set  out  on  the  first  page  of  the  amended  applicaion  herein, 
which  hereby  is  mode  a  part  of  this  order  by  reference,  and  that 
said  issue  of  October,  1911,  be  forthwith  cancelled  and  destroyed. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  twenty 
thousand  dollars  ($20,000.00) ,  par  value,  of  said  stock  be  devoted 
to  and  used -f or  the  following  purposes,  and  no  others,  to-wit: 

(a)  $10,000.00  to  be  used  to  pay  and  discharge  an  indebtedness 
of  $1,450.00  incurred  in  the  construction  of  additions,  extensions 
and  betterments,  and  to  provide  additional  extensions,  improve- 
ments and  betterments  of  the  total  estimated  cost  of  $8,550.00,  as 
more  fully  set  out  in  paragraph  two;  on  page  two,  of  said  amended 
application,  which  whereby  is  made  a  part  of  this  order  by  ref- 
erence. 

(b)  $10,000.00  to  be  used  to  reimburse  applicant's  treasury  for 
moneys  expended  from  income  during  the  years  1912,  1913,  1914 
and  1915,  for  the  construction  of  additions,  extensions  and  improve^ 
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ments  to  its  plant  and  facilities,  as  more  fully  set  out  in  four  de- 
tailed statements  attached  to  the  amended  application  herein  and 
marked  Exhibits  "A",  "B'',  "C"  and  "D",  which  said  exhibits  here- 
by  are  made  parts  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion, within  fifteen  days  after  the  close  of  each  calendar  quarter, 
of  the  issue  and  disposition  of  said  capital  stock,  the  expenditure 
of  the  proceeds  of  so  much  thereof  as  is  sold  and  of  the  cancellation 
and  destruction  of  its  said  stock  issue  of  October,  1911,  such  re- 
ports to  be  made  until  all  of  the  stock  herein  authorized  has  been  is- 
sued and  disposed  of  and  the  proceeds  thereof  expended,  and  all  of 
said  stock  issue  of  October,  1911,  cancelled  and  destroyed  pursuant 
to  the  terms  and  conditions  of  this  order. 

No.  484 — In  the  Matter  of  the  Application  of  The  Defiance  Gas 
and  Electric  Company  .to  Issue  Stocks  and  Bonds.  Order 
Modified. 


(Dated  March  9,  1916.) 

This  day  this  matter  came  on  for  further  consideration  in  re- 
spect to  so  much  of  the  order,  made  and  entered  herein  on  the 
tenth  day  of  May,  1915,  as  authorized  the  issue  of  applicant's  first 
mortgage,  five  per  cent,  gold  bonds  of  the  principal  sum  of  seventy 
thousand  dollars,  the  proceeds  to  be  used  to  pay  the  purchase  price 
for  certain  property,  the  acquisition  of  which  was  authorized  by 
order,  duly  made  and  entered  in  the  proceeding  before  this  com- 
mission. No.  479,  and  the  commission  being  fully  advised  in  the 
premises,  it  is 

Ordered,  That  so  much  of  the  order,  made  and  entered  herein 
on  the  tenth  day  of  May,  1915,  as  authorized  applicant  to  issue  its 
first  mortgage,  five  per  cent,  gold  bonds  of  the  principal  sum  of 
Seventy  Thousand  ($70,000.00)  dollars,  the  proceeds  to  be  used 
to  pay  the  purchase  price  for  the  property  authorized  to  be  ac- 
quired by  applicant  under  authority  of  the  order,  made  and  entered 
in  the  proceeding  entitled,  "In  the  matter  of  the  joint  application 
of  The  Defiance  Gas  and  Electric  Company  and  The  Auglaize  Power 
Company  for  purchase  and  sale  of  property,'*  No.  479,  be  and  it 
hereby  is  revoked  ahd  rescinded.    It  is  further 

Ordered,  That  said  order  be,  and  it  hereby  is  modified  and 
amended  in  part,  to  read  as  follows,  to-wit: 

"It  is  further 

"Ordered,  That  the  excess  of  the  total  of  four  hundred  and 
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nineteen  thousand  dollars  ($419,000.00)  of  the  bonds  of  said 
The  Defiance  Gas  and  Electric  Company  over  and  above  the 
sum  of  two  hundred  and  ninety-seven  thousand,  six  hundred 
dollars  ($297,600.00),  the  amount  of  capital  stock  of  said 
The  Defiance  Gas  and  Electric  Company,  and  the  issue  jmd 
disposition  of  such  excess  in  the  manner  and  on  the  terms 
hereinbefore  provided  be,  and  the  same  hereby  are  approved, 
consented  to  and  authorized." 

It  is  further 

Ordered,  That  said  petition,  insofar  as  it  asks  consent  and 

authority  to  issue  said  bonds  of  the  principal  sum  of  seventy 

thousand  dollars  be,  and  it  hereby  is  dismissed. 

745 — ^The  Henry  Burkhardt  Packing  Company^  Complainant^  Ver- 
sus American  Express  Company,  Defendant.    Dismissed. 


(Dated  March  3,  1916.) 

It  appearing  from  state  by  the  complaintant  that  satisfaction 
of  this  cause  has  been  afforded  by  the  defendant,  the  same  hereby 
is  dismissed. 


This  proceeding,  instituted  under  Sec.  579-80,  G.  C,  sought  an 
.award  of  reparation  in  the  sum  of  $4.22,  the  value  of  a  shipment 
of  fresh  meat  consigned  at  Dayton  to  a  local  meat  dealer  at  Bain- 
bridge.  It  was  receipted  for  at  5:10  a.  m.  July  17,  1914,  and  ar- 
rived at  destination  at  8:30  p.  m.  same  date.  Instead  of  immedi- 
ately delivering  the  shipment,  defendant  permitted  it  to  remain 
in  a  box  car  until  the  next  morning  when  consignee  refused  to 
accept  it  on  account  it  on  account  of  visible  damage,  and  the  meat 
was  sent  to  the  dump.  As  the  entry  discloses,  the  defendant  paid 
the  claim  after  the  institution  of  this  proceeding,  although  it  had 
previously  refused  the  same  when  presented  directly  by  the 
claimant. 

CALENDAR 

March  27 — 

1:30  p.  m. — Demurrer  in  complaint  of  D.  T.  &  I.  Ry.  Co.  vs.  Pennsylvania 
Company. 

March  28— 

9:00  a.  m. — Pomeroy  Salt  Association  Company  et  al  vs.  Hocking  Valley 
Railway  Company. 

March  29— 

9:00  a.  m. — Hearing  of  Investigation  and  Suspension  docket  No.  6,  regard- 
ing rates  on  drain  tile. 


INDUSTRIAL  COMMISSION 


IN  RE.  LIVINGSTON.    NO.  55221. 

1.  Witness  fees  and  mileage  under  the  Workmen's  Compensation  Act. 
— When  and  to  whom  paid.  Section  13  of  the  workmen's  compensation 
act  of  1911  (102  O.  L.,  524,  G.  €.  1465-49)  requires  the  payment  of  mileage 
and  witness  fees  to  witnesses  who  appear,  in  obedience  to  subpoenas, 
either  before  the  industrial  commission  of  Ohio  or  any  of  its  deputies, 
when  such  subpoenas  are  issued  and  such  attendance  secured  at  the  in- 
stance of  the  commission.  ? 

2.  Witnesses  subpoenaed  at  instance  of  claimants — Not  entitled  to 
fees  unless  testimony  material.  Witnesses  subpoenaed  by  a  claimant  for 
compensation  are  not  entitled  to  fees  and  mileage  for  attendance  before 
the  industrial  commission  of  Ohio  or  any  of  its  deputies  unless  the  com- 
mission certifies  that  the  testimony  given  by  them  was  material  to  the 
matter  investigated. 

3.  Claimants  for  compensation  not  witnesses.  Claimants  for  com- 
pensation are  not  entitled  to  witness  fees  and  mileage  for  attending  hear- 
ings of  their  claims  before  the  industrial  commission  of  Ohio,  or  for  ap- 
pearance before  its  medical  examiner  for  physical  examination. 

(Decided  February  21,  1916.) 

Yaple,  Chairman:    Eliot,  Commissioner,  concurs. 

This  claim  was  heard  by  the  commission  on  November  17, 
1914,  when  it  was  disallowed  on  the  ground  that  the  proof  did  not 
establish  the  fact  that  claimant's  disability  was  caused  by  an 
injury  sustained  in  the  course  of  employment. 

Claimant  appealed  from  the  decision  of  the  commission  to  the 
court  of  common  pleas  of  Licking  county  and  after  perfecting  his 
appeal  his  action  was  dismissed  upon  his  own  motion. 

The  claim  is  again  presented  to  the  commission  for  considera- 
tion, the  sole  question  being  as  to  whether  the  claimant  is  en- 
titled to  receive  mileage  and  witness  fees  for  attending  the  hear- 
ing of  his  claim  before  the  commission  and  for  appearing  before 
our  medical  section  of  the  division  of  claims  for  a  physical  exam- 
ination prior  to  the  hearing  of  his  claim  by  this  commission. 

Section  13  of  the  workmen's  compensation  act  of  1911  (102 

O.  L.,  524,  G.  C.  1465-49) ,  which  is  still  in  full  force  and  effect,  is 

as  follows: 

"Each  officier  who  serves  such  subpoena  shall  receive  the 
same  fees  as  a  sheriff,  and  each  witness  who  appears,  in  obedi- 
ence to  a  subpoena,  before  the  board  or  an  inspector  or  exam- 
iner, shall  receive  for  his  attendance  the  fees  and  mileage  pro- 
vided for  witnesses  in  civil  cases  in  courts  of  common  pleas, 
which  shall  be  audited  and  paid  from  the  state  treasury  in  the 
same  manner  as  other  expenses  are  audited  and  paid,  upon  the 
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presentation  of  proper  vouchers  approved  by  any  two  members 
of  the  board.  No  witness  subpoenoed  at  the  instance  of  a 
party  other  than  the  board  or  an  inspector  shall  be  entitled  to 
compensation  from  the  state  treasury  unless  he  board  shall 
certify  that  his  testimony  was  material  to  the  matter  investi- 
gated." 

The  question  for  us  to  determine  is  whether  the  section  above 
quoted  authorizes  the  payment  of  witness  fees  and  mileage  to  a 
claimant  for  compensation.  Our  construction  of  the  section  is 
that  it  requires  the  payment  of  mileage  and  witness  fees  to  wit- 
nesses who  appear  in  obedience  to  subpoenas,  either  before  the 
commission  or  any  of  its  deputies,  where  such  subpoenas  are 
issued,  and  such  attendance  secured  at  the  instance  of  the  com- 
mission; and,  that  where  witnesses  are  subpoenaed  by  a  claimant 
that  such  witnesses  are  not  entitled  to  fees  and  mileage  unless 
the  commission  certifies  that  the  tesimony  given  by  them  was 
"material  to  the  matter  investigated.''' 

The  record  discloses  that  the  claimant  appeared  before'  the 
commission  at  its  office  in  the  city  of  Columbus  to  attend  the 
hearing  of  his  claim,  in  response  to  a  formal  notice  that  is  sent 
to  all  claimants,  giving  the  date  and  hour  of  the  hearing.  He  was 
not  required  by  the  commission  to  be  prfesent  at  the  hearing  and 
we  think  it  clear  that  as  to  this  attendance  the  claimant  is  not 
entitled  to  mileage  and  fees. 

On  another  occasion  the  claimant  appeared  before  the  medi- 
cal section  of  our  division  of  claims  for  a  physical  examination. 
This  appearance  was  made  in  response  to  a  letter  written  to 
claimant  by  the  chief  medical  examiner,  no  formal  subpoena  having 
been  issued.  The  chief  medical  examiner  examined  the  claimant 
and  upon  his  rejwrt,  which  was  to  the  effect  that  claimant's  dis- 
ability was  not  the  result  of  an  "injury"  within  the  meaning  of 
the  workmen's  compensation  act,  the  claim  was  disallowed.  There 
is  no  doubt  that  the  appearance  of  the  claimant  in  response  to  the 
written  request  of  the  medical  section  of  the  division  of  claims 
and  the  examination  of  claimant  by  the  chief  medical  examiner 
enabled  the  commission  to  arrive  at  its  decision.  Strictly  speak- 
ing, his  appearance  for  examination  was  not  "testimony"  but  it 
was  "material  to  the  matter  investigated."  If,  then,  we  give  a 
liberal  construction  to  the  word  "testimony"  as  it  is  used  in  the 
above  quoted  section,  the  question  is:  "Is  a  claimant  who  re- 
sponds to  a  request  to  appear  before  the  medical  section  of  the 
division  of  claims  for  a  physical  examination  entitled  to  the  mile- 
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age  and  fees  provided  for  witnesses  ?"  We  think  not.  The  section 
referred  to  provides  for  the  payment  of  fees  and  mileage  to  "wit- 
nesses" who  appear  before  the  commission  or  its  duly  authorized 
deputies  in  response  to  a  subpoena.  The  language  is  clear  and  we 
think  that  such  fees  are  to  be  paid  to  witnesses  and  to  witnesses 
only;  and,  that  it  was  not  intended  by  the  statute  that  claimants 
should  receive  such  fees  and  mileage  whether  when  atending  the 
hearing  of  their  claims  or  when  appearing  for  the  purpose  of 
physical  examination.  Therefore,  the  claim  for  witness  fees  and 
mileage  is  denied. 


ATTORNEY  GENERAL 


Where  Social  and  Fraternal  Clubs  and  Orders  Buy  Intoxicating 
Liquors  and  Sell  Same  to  Their  Members,  They  Are  Required 
to  Take  Out  a  License;  but  Where  Individual  Members  Buy  In-> 
tbxicating  Liquors  from  Dealers  and  Have  It  Stored  for  Theii) 
Individual  Use  in  the  Rooms  of  the  Club  or  Order,  and  no  Sale^ 
Are  Made  by  the  Club  and  Said  Club  at  no  Time  Has  an  Owner- 
ship in  said  Liquor,  Then  Such  Clubs  Are  Not  Required  to  Se- 
cure a  Liquor  License. — ^These  Principles  Applied  to  the  Facts 
Submitted  in  Certain  Plans  of  Operation,  and  to  no  Others,  as 
Follows:  Plan  Nos.  One  and  Two,  Club  Held  Liable  for  License 
Fee— -Hans  Nos.  Three  and  Four,  Clubs  Held  Not  Subject  to 
License  Fee,  Provided  Liquors  Are  Not  Furnished  by  the  Club.; — 
Plan  No.  Five  not  Passed  Upon  as  Facts  Are  InsuflSdent. — (For 
Plans  See  Opinion). 


No.  1329^(OplnioiL  Dated  March  7,  1916.) 

State  Liquor  Licensinsr  Board,  Columbus,  Ohio. 

Gentlemen:     Yours  under  date  of  February  14,  1916,  is  as 
follows : 

"We  are  in  receipt  of  letters  from  the  Hamilton  County 
Liquor  Licensing  Board  of  Cincinnati,  from  which  we  quote  as 
follows : 

'Judge  Spiegel,  of  our  Municipal  Court,  before  whom  is 
pending  a  case  of  violation  of  the  Sunday  closing  law  by  one 
of  the  so-called  'clubs,'  is  desirous  of  a  ruling  from  the  attorney 
general  and  accordingly  wrote  to  Mr.  Turner  upon  the  subject. 

'Mr.  Turner  reolied  that  he  would  be  glad  to  render  an 
opinion,  if  requested  so  to  do  by  your  board.  It  is  our  opinion 
that  any  method  of  disposing  of  intoxicating  beverages  by  a 
check  or  ticket  system,  constitutes  a  sale,  and  we  think  it 
would  be  a  great  assistance,  not  only  to  our  board,  but  to  the 
various  local  boards  throughout  the  state,  if  a  ruling  to  this 
effect  could  be  obtained  from  the  attorney  general.^ 

The  matter  of  social  and  fraternal  club  operations  in  the 
state  has  become  very  acute,  and  at  our  request  several  social 
and  fraternal  clubs  in  one  of  the  cities  of  the  state  have  writ- 
ten us  setting  out  in  full  their  method  of  operation.  The  orig- 
inals of  these  letters  we  are  enclosing  herewith,  numbered 
from  one  to  five. 
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Number  one  states  its  plan  of  handling  intoxicating 
liquors  as  follows  : 

'The  privileges  of  the  club  are  limited  to  members  only 
and  sales  are  made  to  them  in  two  ways : 

First — Coupon  books  like  attached,  containing  coupons 
worth  five  cents  each  are  sold  to  members. 

Second — ^Those  who  do  not  buy  coupon  books  sign  tickets 
which  are  charged  to  members'  accounts.' 

Club  number  two  states  its  plan  of  operation  as  follows: 

'The  dues  of  the  club  are  fifty  dollars  a  year  for  each  mem- 
ber payable  quarterly.  In  addition  to  this  at  the  first  of  each 
year  each  member  is  charged  with  an  additional  forty  dollars 
out  of  which  fund  the  supplies  of  the  club  are  purchased  and 
charged  the  members  at  an  agreed  amount.  This  is  done  for 
the  purpose  of  equalizing  the  accounts  of  the  members.  A 
great  many  of  the  members  do  not  use  up  their  credit  and  in 
such  case  pay  the  balance  in  cash.  Those  who  exceed  the 
amount  make  up  the  difference  at  the  agreed  rates.  In  case 
of  default  in  the  payment  of  a  member's  account  the  deficit  is 
charged  off  and  the  loss  is  borne  equally  by  the  members  of 
the  club*  The  rates  at  which  supplies  are  distributed  are  lim- 
ited to  the  cost-of  these  supplies  and  the  cost  of  their  service. 

All  cigars,  liquors,  beverages  and  other  supplies  are  pur- 
chased by  the  members  as  a  whole  and  are  distributed  in  the 
manner  just  mentioned.  This  distribution  is  only  incidental 
to  the  main  objects  of  the  club  and  in  no  sense  is  the  club  'a 
person  corporation,  or  co-partnership  engaged  in  the  business 
of  trafficking  in  spirituous,  vinous,  malt  or  other  intoxicating 
liquor.'  The  word  'trafficking*  being  defined  as  a  purchase  and 
saJe,  there  is  no  sale  as  the  essential  element  that  there  must 
be  a  transfer  of  title  from  one  person  to  another  is  lacking.  A 
man  cannot  buy  from  himself.  The  only  *business'  in  which 
the  club  is  engaged,  if  any,  is  in  the  maintenance  of  its  club- 
house with  its  ball  rooms,  kitchen,  library,  grill  room,  recep- 
tion, reading  and  other  rooms  for  the  promotion  of  the  social 
intercourse  of  its  members. 

It  is  true  that  the  club  has  a  federal  license  to  engage  in 
the  business,  but  this  is  not  conclusive  evidence  that  it  is  "in 
the  business  of  trafficking  in  liquor"  as  against  the  facts  which 
prove  the  contrary.  Frankly,  the  federal  license  was  obtained 
in  the  belief  that  it  was  cheaper  to  pay  it  than  engage  in  such 
a  controversy  as  this.  But  in  view  of  the  holding  of  the  state 
commission  it  will  be  abandoned  at  the  end  of  the  year. 

It  is  practically  impossible  for  this  club  to  obtain  a  state 
license.  The  cost  is  prohibitive.  But  if  this  were  not  so,  to 
whom  could  it  be  issued  ?  The  club  is  not  a  person,  a  corpora- 
tion, and  according  to  all  the  authorities,  we  but  mention  the 
latest,  cannot  possibly  be  considered  a  partnership/ 

Club  number  three  gives  its  plan  of  operation  as  foUows: 

'First — No  one  but  a  member  in  good  standing  has  access 
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to  the  club  rooms  and  must  show  his  receipt  for  dues,  upon  re- 
quest. If  he  desires  any  beer,  same  can  be  had  only  through 
our  locker  system,  he  must  fill  out  a  card,  same  as  copy  en- 
closed, stating  what  brew  he  desires  and  sign  the  card;  the 
upper  half  is  sent  to  the  brewery  as  his  order,  and  the  other 
half  is  retained  by  the  member,  after  payment  of  $1.00  for 
one  case  of  12  pint  bottles,  of  this  amount  45  cents  is  for  the 
12  bottles  and  the  balance  of  55  cents  is  for  iceing  same. 
Whenever  he  desires  a  bottle  of  beer,  he  presents  said  card  and 
it  is  punched  at  the  bottom  in  the  space  provided  for  same. 

We  will  positively  state  that  no  other  liquors  of  any  kind 
are  kept  or  handled  in  club.' 

Club  number  four  gives  its  plan  of  operation  as  follows: 
'A  member  wishing  to  have  beer  at  the  rooms  must  order 
same  on  order  slips  as  per  sample  enclosed.  At  the  time  of 
ordering  he  pays  the  price  of  the  beer,  that  is,  the  amount 
charged  by  the  brewery..  This  makes  it  a  transaction  between 
him  and  the  brewery.  When  the  case  of  beer  arrives  at  the 
hall  it  is  numbered  and  his  name  placed  on  same.  We  have 
our  different  ice  boxes  subdivided  with  iron  partitions  so  that 
three  bottles  from  each  case  is  kept  in  there  separately  to  be 
iced.  The  number  on  this  subdivision  is  the  same  as  the  mem- 
ber's number  on  the  case.  We  give  him  a  strip  of  tickets  with 
his  name  and  number  on  also  the  kind  of  beer  he  has  ordered. 
When  he  wishes  a  bottle  he  presents  one  of  his  tickets  to  the 
custodian  at  the  wicket  at  locker  room  door  and  said  custodian 
goes  to  the  ice  box  and  takes  from  his  compartment  a  bottle 
of  beer  and  gives  it  to  him.  He  then  takes  a  bottle  from  his 
case  which  is  arranged  along  the  wall  and  puts,  it  in  the  ice 
box  replacing  the  one  that  was  taken  out.  In  this  way  each 
man  that  orders  beer  gets  his  particular  beer  and  no  other. 
This  is  the  manner  of  handling  our  beer  proposition.  In  addi- 
tion to  the  above  we  make  a  charge  for  the  locker  rent  of  each 
man  that  has  beer  ordered.  Any  additional  information  you 
may  wish  we  will  gladly  give  upon  request.' 

Club  number  five  states  that  in  the  use  of  intoxicating 
liquors  in  their  club  rooms  they  pursue  the  following  course ; 

'We  use  a  coupon  and  ticket  system — ^these  coupons  and 
tickets  being  redeemable  in  merchandise  for  that  amount. 

We  don't  conduct 'a  bar.  Refreshments  of  all  kinds  are 
served  at  tables  in  the  club  rooms  and  to  no  one  but  members 
of  the  order  in  good  standing.' 

We  may  state  further  that  we  are  informed  by  a  number 
of  other  clubs  situated  in  various  parts  of  the  state  that  they 
maintain  what  may  be  termed  a  locker  system.  That  is,  each 
member  of  the  club  has  his  individual  locker  or  compartment 
under  lock  and  key  in  which  he  stores  his  supply  of  wet  goods 
purchased  by  himself,  and  to  which  no  one  else  has  access, 
which  supply  is  only  used  by  himself  or  friends  upon  his  invi- 


892  Department  Reports 

tation,  no  money  being  passed  except  in  the  original  purchase 
of  the  goods  from  brewery  or  liquor  dealer. 

This  department  submitting  this  information  to  you  would 
like  to  have  your  opinion  upon  the  entire  matter  of  social  and 
fraternal  clubs  having  no  license  from  this  department,  but 
in  which  intoxicating  liquors  are  kept  by  the  members  or  for 
the  use  of  members,  whether  all  or  any  of  the  various  plans 
discussed  above  are  in  compliance  with  the  licensing  law  of  the 
state;  or  if  none  of  them  are,  under  what  plan,  if  any,  may 
private,  social  or  fraternal  clubs  operate  so  as  to  permit  the 
use  of  intoxicating  liquors  by  its  members  within  the  club 
precincts  ? 

You  will  please  understand  that  we  are  requesting  an 
opinion  not  only  upon  the  various  plans  indicated  above,  but 
also  upon  the  entire  question  of  the  use  of  intoxicating  liquors 
in  private  organizations  or  clubs." 

Your  communication  suggests  a  somewhat  general  considera- 
tion of  the  application  of  the  liquor  license  law  to  the  purchase 
and  sale  for  consumption  of  intoxicating  liquors  by  lodges,  fra- 
ternal and  social  orders,  clubs,  associations  or  societies,  or  the 
members  thereof,  at  the  rooms  of  such  lodges,  orders,  clubs,  as- 
sociations or  societies. 

What  is  known  as  the  liquor  license  law  (amended  Senate  Bill 
203,  approved  May  3,  1913,  103  O.  L.,  216)  is  entitled  "An  Act 
to  provide  for  license  to  traffic  in  intoxicating  liquors  and  to  fur- 
ther regulate  the  traffic  therein,  etc.,"  and  was  enacted  pursuant 
to  Article  XV,  Section  9  of  the  constitution  as  adopted  September, 
1912,  the  primary  provision  of  which  is  as  follows : 

"License  to  traffic  in  intoxicating  liquors  shall  be  granted 
in  this  state,  and  license  laws  operative  throughout  the  state 
shall  be  Dassed  with  such  restrictions  and  regulations  as  may 
be  provided  by  law,  and  municipal  corporations  shall  be  author- 
ized by  general  laws  to  provide  for  the  limitation  of  the  num- 
ber of  saloons." 

We  have  already  observed  that  the  basis  or  fundamental  sub- 
ject matter  of  both  the  constitution  and  statutory  provisions  to  be 
considered  is  the  "traffic  in  intoxicating  liquors."  The  constitu- 
tion requires  that  laws  shall  be  passed  for  granting  licenses  to 
traffic  in  intoxicating  liquors  subject  to  certain  restrictions  and 
limitations  therein  prescribed,  and  the  license  law  referred  to 
makes  specific  detailed  provision  for  the  method  of,  machinery 
for  and  conditions  under  which  "license  to  traffic  in  intoxicating 
liquors"  may  be  granted  throughout  the  state.    After  making  full 
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• 

provision  for  the  grantingr  of  licenses,  there  was  enacted  in  the 

license  law,  for  the  prevention  of  persons  eng&ging  in  the  business 

of  trafficking  in  intoxicating  liquors  without  first  procuring  such 

license  and  for  the  purpose  of  enforcing  said  act,  certain  penal 

provisions  as  follows: 

Section  48  of  the  license  law,  1261-63  G.  C.,  103  O.  L.,  237, 

'Whoever  sells  intoxicating  liquors  without  having. been 
duly  licensed  as  provided  herein  shall  be  guilty  of  a  misde- 
meanor,, etc." 

Certain  exceptions  to  this  provision  are  thereafter  made,  which 

are  not  material  to  the  present  consideration. 

Section  49  of  the  license  law,  1261-64  G.  C.,  103  O.  L.,  238, 

.  '^Whoever,  whether  licensed  or  not,  sells  intoxicating 
liquors  in  a  quantity  of  less  than  two  gallons,  as  provided 
therein,  and  who  does  not  hold  a  saloon  license,  shall  be  guilty 
of  the  offense  of  selling  liquor  without  a  license,  etc." 

Prior  to  the  adoption  of  Article  XV,  Section  9  of  the  constitu- 
tion, above  referred  to,  the  phrase  "trafficking  in  intoxicating 
liquors"  had  a  statutory  definition  as  found  in  Section  6065  G.  C, 
which  was  modified  by  the  amendment  of  said  section  in  the  en- 
actment of  Section  60  of  the  license  law,  103  O.  L.,  241. 

This  definition  is  not,  however,  of  substantial  importance  to 
the  present  consideration  for  the  reason  that  the  penal  statutes 
applicable  to  the  subject  matter  in  hand,  as  above  quoted,  do  not 
contain  this  phrase  but  instead  thereof  there  is  found  the  phrase 
"sells  intoxicating  liquors."  To  this  phrase  the  legislature  has 
not  chosen  to  give  any  special  statutory  definition.  Whatever  ap- 
plication the  statutory  definition  of  the  phrase  "trafficking  in  in- 
toxicating liquors"  may  have  to  the  provision  of  the  license  law 
in  which  this  phrase  is  found,  gr  even  to  the  phrase  "sells  intoxi- 
cating liquors"  as  found  in  the  penal  provisions  of  the  law,  is  not 
material  to  the  present  consideration  for  the  reason  that  it  is 
conceived  that  the  operations  or  transactions  of  any  club,  lodge, 
society  or  association,  to  which  you  refer  in  your  inquiry,  which 
would  come  within  the  meaning  of  the  phrase  "sells  intoxicating 
liquors"  would  also  be  within  the  meaning  of  the  phrase  "traffick- 
ing in  intoxicating  liquors"  as  defined  by  the  statute  and  vice 
versa. 

While  Section  6099  G.  C.  provides  that  in  clubs,  societies  or 
other  combinations  of  individuals  where  intoxicating  liquor  is  kept 
for  the  use  of  the  member?  m  dry  territory,  the  keeping  of  a 
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place  where  intoxicating  liquors  are  furnished  or  given  away  in 
violation  of  the  local  option  laws,  it  is  not  provided  that  such 
place  shall  be  held  to  be  a  place  where  intoxicating  liquors  are 
sold,  hence  the  provisions  of  this  section  offer  little,  if  any,  aid  in 
determining  the  application  of  the  license  law  which  has  refer- 
ence only  to  sales. 

The  primary  subject  of  inquiry,  in  so  far  as  it  is  affected  by 
the  'license  law,  is  then  whether  or  not  there  is  a  sale  of  intoxi- 
cating liquors  by  any  person,  firm,  corporation  or  association  not 
having  been  duly  licensed  according  to  the  provisions  of  Sections 
1261-6  to  1261-73  G.  C,  inclusive.  Since  the  license  law  is  opera- 
tive only  upon  sales,  it  has  no  application,  as  above  observed,  to 
the  mere  furnishing  or  giving  away  of  intoxicating  liquors. 

Sale  is  defined  by  Section  8381  G.  C.  as  follows: 

"(2)  A  sale  of  goods  is  an  agreement  whereby  the  seller 
transfers  the  property  in  goods  to  the  buyer  for  a  considera- 
tion called  the  price." 

From  this  definition  of  sale  it  will  be  readily  observed  that  the 
determinative  feature  of  a  sale  for  first  consideration  in  the  pres- 
ent instance  is  the  transfer  of  the  property  in  the  goods  which 
are  the  subject  mattter  of  the  transaction  under  consideration. 

Assuming  for  the  purpose  of  your  inquiry  that  the  individual 
members  of  the  lodge,  club,  order  or  association  in  question  are 
the  consumers  of  the  liquor  referred  to  and  that  there  is  a  price 
paid  for  the  liquor  at  the  time  or  before  it  reaches  the  consumer, 
the  question  then  resolves  itself  into  this:  From  whom  does  the 
property  in  the  liquor  pass  to  the  consumer,  the  member  of  the 
club,  order,  lodge,  association  or  society  or  other  person  who  pays 
the  price  therefor?  If  the  property  in  the  liquor  passes  to  the 
consumer  who  pays  the  price  from  any  person,  firm,  corporation 
or  association  not  duly  licensed  and  authorized  to  engage  in  the 
business  of  trafficking  in  intoxicating  liquors  under  the  laws  of 
this  state  there  is  manifestly  a  violation  of  the  pensd  provisions  of 
the  license  law  hereinbefore  quoted,  assuming  that  the  consumer 
pays  a  price  therefor.  In  other  words,  if  the  person  from  whom 
the  property  in  the  liquor  passes  to  the  person  who  pays  the  price 
therefor  is  not  authorized  and  licensed  to  sell  intoxicating  liquors, 
such  transfer  will  constitute  a  sale  and  therefore  a  violation  of  the 
license  law. 

Whether  or  not  the  furnishing  of  intoxicating  liqu6rs  by  a 
club  or  association  to  the  members  thereof  constitutes  a  sale  is 
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a  question  which  has  been  much  before  the  courts.  There  are 
two  distinct  and  irreconcilable  lines  of  decisions  upon  this  ques- 
tion. One  of  these  lines  of  decisions  follows  the  English  rule  as 
laid  down  in  the  case  of  Graff  v.  Evans,  L.  R.  8,  Q.  B.  Div.  573, 
which  is  based  principally  upon  the  theory  that  the  furnishing 
of  intoxicating  liquors  by  a  social  club  to  its  members  is  only  a 
method  or  device  for  the  distribution  among  the  several  members 
of  the  common  property  of  all.  Another  theory  advanced  in  sup- 
port of  this  holding  is  that  the  license  laws  are  intended  to  operate 
upon  only  that  class  of  transactions  which  constitute  a  business. 
In  other  words,  is  applicable  only  to  that  class  of  individuals  who 
pursue  the  business  of  trafficking  in  intoxicating  liquors  for  a 
livelihood,  or,  in  short,  conduct  that  class  of  places  which  are  or- 
dinarily termed  saloons. 

The  other  line  of  decisions  is  based  upon  the  fundamental 
principal  of  the  law  of  sales,  viz.,  that  where  there  is  a  transfer 
of  the  property  in  goods  accompanied  by  the  payment,  or  an 
agreement  to  pay  a  price  therefore,  such  transaction  constitutes 
a  sale  irrespective  of  the  character  of  the  parties  thereto.  One 
of  the  later  cases  upon  this  question  is  that  of  the  County  of  Ada 
V.  Boise  Commercial  Club,  20  Idaho,  421,  38  L.  R.  A.  (n.  s.)  101. 
This  is  a  well  considered  case  in  which  practically  all  the  cases 
in  the  different  hues  of  decisions  heretofore  referred  to  are  re- 
viewed and  considered,  holding  that: 

"Where  a  social  club,  organized  as  a  corporation  under  the 
general  laws  of  the  state  governing  social  and  religious  cor- 
porations, keeps  intoxicating  liquors  at  the  club  rooms,  and 
delivers  to  members  such  quantity  of  liquor  as  the  member 
may  request,  for  which  the  member  pays  in  cash  or  gives  a 
card  to  have  the  same  charged  to  his  account,  and  thereafter 
pays  such  account,  and  pays  or  agrees  to  pay  the  price  fixed 
by  the  clubs,  the  liquor  being  purchased  to  be  drank  upon  the 
premises,  such  liquor  being  kept  and  sold  as  a  mere  incident 
to  the  general  objects  and  purposes  of  the  club,  such  club  is 
subject  to  the  provisions  of  Rev.  Code,  Section  1506,  and  is 
required  to  procure  a  license." 

The  conclusion  in  this  case  it  will  be  observed  is  based  upon 

the  primary  principle  heretofore  referred  to  that  the  property  in 

m 

the  hquor  passes  from  the  club  to  the  member  accompanied  by  the 
payment  of  a  price  or  an  agreement  to  pay  the  came.  The  ques- 
tion of  whether  or  not  the  furnishing  of  intoxicating  liquors  to 
members  of  a  social  club  was  within  the  meaning  of  the  phrase 
"trafficking  in  intoxicating  liquors"  was  before  the  court  in  the 
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case  of  University  Club  of  Cincinnati  v.  Frank  Ratterman,  3  C.  C, 
18,  under  the  following  state  of  facts: 

^'A  bona  fide  social  club,  incorporated  under  the  laws  of 
the  state,  'for  the  promotion  of  higher  education  and  of  social 
and  friendly  relations  between  its  members/  and  not  for  profit, 
leased  a  building  in  which  were  reading,  dining,  sitting  and 
other  rooms  and  a  library,  which  was  opjen  to  the  members  of 
said  club  at  all  reasonable  hours ;  and  with  the  funds  of  such 
corporation  it  purchased  food,  wines,  liquors  and  cigars,  which 
during  the  years  1886  and  1887  were  furnished  at  such  club 
house,  to  such  members  as  desired  the  same,  and  which  were 
there  used  and  paid  for  by  the  persons  receiving  the  same,  at 
a  price  fixed  by  the  management,  so  as  simply  to  pay  the  cost 
of  procuring  and  serving  them.  No  dividends  or  profits  can 
be  received  by  any  member,  nor  does  any  officer  receive  a  sal- 
ary, and  the  club  is  not  engaged  in  any  business  with  a  view 
to  profit.  During  such  period  by  the  rules  and  regulations  of 
the  club,  a  member  was  authorized  to  introduce  strangers  hav- 
ing certain  qualifications,  who  thereupon,  for  a  limited  period 
became  entitled  to  the  privileges  of  such  club  house,  and  to  be 
furnished  with  food,  winea,  liquors,  etc.,  at  the  price  so  fixed 
as  aforesaid,  the  member  introducing  such  guests  being  liable 
for  all  supplies  furnished  him  and  being  not  paid  for  by  such 
guest.  During  these  years  this  privilege  was  occasionally  ex- 
ercised by  the  members  of  the  club  and  persons  so  introduced 
were  furnished  by  the  club  with  wines,  liquors  and  other  sup- 
plies, which  were  paid  for  by  them  or  the  persons  introducing 
them. 

"Held:  That  the  furnishing  of  such  wines  and  liquors 
so  purchased  by  said  club  to  its  members  in  this  manner  was 
a  'traffic  in  intoxicating  liquors'  within  the  meaning  of  Section 
8  of  'An  act  providing  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors'  passed  May  14,  1886  (82  O.  L. 
157),  the  same  being  a  sale  by  said  club  to  its  members,  and 
rendered  it  liable  to  assessment  under  the  terms  of  said 
statute,  as  did  also  the  furnishing  of  such  liquors  to  the  guests 
of  such  club  in  the  manner  stated." 

In  view  of  this  holding  of  the  circuit  court  of  this  state  and 
being  inclined  to  the  view  taken  by  the  supreme  court  of  Idaho  in 
the  case  above  referred  to  rather  than  that  of  the  line  of  cases 
following  the  English  rule,  it  is  believed  as  heretofore  stated  that 
the  controlling  factor  in  determining  the  parties  to  a  sale  in  ques- 
tion from  whom  to  whom  the  property  passes  rather  than  the 
character  of  the  parties  to  such  transaction. 

With  these  observations  we  may  proceed  to  a  consideration 
of  the  specific  statements  of  facts  submitted  in  your  inquiry.  The 
language  of  the  court  in  the  case  of  United  States  v.  Alexis  Club 
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(D.  C.)  98  Fed.  725,  deemed  particularly  applicable  to  the  present 

question,  is  as  follows: 

''Did  the  defendant  then  sell  liquor  to  its  members?  I 
shall  not  review  the  irreconcilable  cases  upon  this  subject,  nor 
make  the  superfluous  attempt  to  produce  a  new  argument  in 
support  of  my  conclusion.  I  content  myself  with  saying, 
briefly,  that  I  agree  with  the  general  opinion  of  the  commuliity, 
*  and  hold  the  transaction  to  be  a  simple,  ordinary  sale.  If  a 
chartered  club,  such  as  the  defendant,  buys  liquor,  the  legal 
title  to  this  property  is  in  the  corporation,  and  not  in  the  mem- 
bers. ♦  ♦  ♦  The  legal  title,  then,  being  in  the  corporation,  it 
is  further  to  be  observed  that,  when  the  title  passes  to  a  con- 
sumer, it  passes  by  a  transaction  that  exhibits  every  element 
of  a  sale,  and  shows  no  outward  sign  of  being  anything  else. 
The  intending  consumer  asks  to  be  served  with  a  definite  quan- 
tity of  intoxicating  drink.  The  owner  of  the  legal  title  to  the 
liquor,  acting  by  a  paid  servant,  agrees  to  the  request,  requires 
the  price  to  be  paid  in  cash,  or  accepts  the  consumer's  promise 
to  pay  in  the  future,  and  thereupon  delivers  the  subject  of  the 
bargain.  Nothing  else  takes  place,  and,  if  this  is  not  a  sale, 
but  is  really  a  partial  distribution  of  the  common  stock,  the 
truth  is  so  veiled  that  the  participants  in  the  transaction,  I 
venture  to  assert,  rarely  suspect  that  they  are  taking  part  in 
anything  but  a  commonplace  sale.'' 

In  addition  to  the  statement  of  Club  No.  One,  as  above  set 
forth,  the  accompanying  correspondence  shows  among  other  things 
the  following:    "The  club  is  incorporated  not  for  profit." 

"The  fiscal  year  of  the  club  ends  March  31st  of  each  year  and 
the  books  were  audited  some  months  ago  up  to  April  30,  1915, 
which  showed  the  following: 

Income  from  dues  and  initiation  fees,  including 
sales  of  refreshments,  restaurant  service, 
cigars,  billiards  and  pool $16,659.19 

Expenses  17,144.71 

Deficit  for  year 485.52 

Loss  for  above  year  from  sale  of  refreshments  and 

taurant  service $2,709.60" 

It  may  be  here  observed  that  whether  the  transaction  results 
in  profit  or  loss  is  altogether  immaterial  to  the  question  as  to 
whether  or  not  said  transaction  constitutes  a  sale.  (Sing  v.  Roth, 
14  O.  N.  P.  (n.  s.)  29).  And  if  there  is  a  sale  it  is  equally  as 
immaterial  to  whom  the  same  is  made,  whether  a  member  of  a 
club  or  a  stranger. 

From  the  above  statements  it  seems  a  fair  presumption  at 
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least  that  the  liquor  in  question  prior  to  the  order  of  the  member 
of  the  club  is  tbe  property  of  the  club.  The  languagre  of  the  court 
in  the  opinion  in  the  case  of  Southshore  Country  Club  v.  The  Peo- 
ple, 228  111.  74,  12  L.  R.  A.  (n.  s.)  525,  is  pertinent  as  follows: 

"The  liquor  belongs  to  the  corporation  as  a  legal  entity, 
-  and  no  member  owns  any  share  of  the  liquor,  as  a  tenant  in 
common  with  the  other  members  or  otherwise.  An  associa- 
tion organized  nierely  for  social,  liteiary,  scientific  or  political 
purposes,  although  not  incorporated  is  not  a  partnership.  25 
A.  &  E.  Ency.  of  Law,  2nd  Ed.,  page  1137.  A  member  of  such 
an  association  has  no  individual  right  or  interest  in  the  prop- 
erty, and  owns  no  proportionate  share  of  it,  but  only  has  a 
right  to  the  joint  use  so  long  as  he  continues  to  be  a  member. 
Even  if  they  were  tenants  in  common  the  transfer  of  a  spe- 
sific  part  of  the  property  to  one  for  a  stipulated  price  would  be 
a  sale." 

In  the  case  of  State  ex  rel.  Young  v.  Minnesota  Club,  106 
Minn.  516,  it  was  held  that  the  rule  declared  by  some  of  the  cases, 
that  the  distribution  of  intoxicating  liquors  to  club  members  does 
not  constitute  a  sale,  for  the  reason  that  the  members  are  the 
joint  owners  of  the  property,  and  are  merely  distributing  to  them- 
selves property  which  they  already  own,  has  no  application  where 
the  organization  is  a  legally  constituted  corporation,  and  the  sta- 
tutes prohibiting  sales  without  a  license  makes  no  express  ex- 
ception in  favor  of  such  corporation. 

The  coupon  book  attached  contains  twenty  coupons  each  of 

which  states  on  its  face  "Good  for  Five  Cents.    The 

Club."  On  the  front  cover  thereof  is  "$1.00."  No  further  de- 
scription of  the  ticket  is  given.  These  coupons  and  tickets  are 
manifestly  only  a  device  adopted  for  the  payment  of  the  price  of 
those  things,  whether  liquor  or  otherwise,  for  which  they  are 
exchanged.  Nothing  appears  from  the  coupons  indicating  from 
whom  the  purchase  was  made  other  than  the  name  of  the  club 
as  above  stated.  I  am  inclined  to  believe,  however,  Uiat  the 
financial  statement  of  the  club  above  set  forth  warrants  the  pre- 
sumption that  "sales  of  refreshments"  has  reference  to  and  in- 
cludes the  sale  of  intoxicating  liquors.  If  the  term  '*ref  reshments" 
includes  intoxicating  liquors  of  any  kind,  the  sales  thereof  by  the 
club,  which  is  a  corporation,  is  admitted.  It  would  not  be  argued 
that  a  corporation,  other  than  such  social  club,  organized  under 
the  laws  of  the  state  for  any  lawful  purpose,  which  engaged  in  the 
sale  of  intoxicating  liquors  without  being  licensed,  although  only 
as  incidental  to  its  main  purpose,  would  be  immune  from  the 
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penalties  of  the  law  solely  on  the  ground  that  it  confined  or  limited 

its  sales  to  persons  who  were  members  or  stockholders  of  the 

corporation.    If  the  property  in  the  liquor  is  in  the  corporation 

and  is  transferred  to  a  member  or  stockholder  of  such  corporation 

for  a  price  paid  or  to  be  paid  such  transaction  constitutes  a  sale 

notwithstanding  some  coupon  or  ticket  device  is  adopted  as  a 

means  of  payment  of  the  purchase  price. 

In  Woolan  &  Thornton  on  the  Law  of  Intoxicating  Liquors, 

Section  795,  page  1337,  it  is  said : 

'*We  agree  with  the  views  expressed  in  State  v.  Easton 
Social,  Literary  and  Musical  Club,  that  there  is  no  occasion 
to  be  astute  and  indulge  in  questionable  refinements  in  order 
to  relieve  these  corporations  of  the  just  consequences  of  their 
acts  or  endeavor  by  artificial  or  fictitious  reasonings  to  permit 
persons  in  combinations  to  do  what  individuals  without  com- 
binations could  not  do.  The  fact  that  there  is  no  profit  in  a 
sale  does  not  deprive  the  transaction  of  its  character  as  a  sale, 
and  surely  it  makes  no  difference  that  the  sale  of  liquor  is  only 
incidental  to  the  main  purpose -of  the  club.  The  sale  of  liquor 
is  but  an  incident  to  the  business  of  a  drug  store  or  restaurant. 
It  is  certainly  but  a  trifling  incident  of  the  business  of  a  large 
hotel.'* 

While  as  stated  above  the  facts  as  set  forth  in  your  inquiry 
warrant  the  presumption  that  the  property  in  the  liquor  is  passed 
from  the  club  to  the  purchaser  of  the  coupons  or  tickkets,  thus 
making  a  sale  by  the  club,  they  are  perhaps  not  sufficient  to  make 
such  presumption  conclusive. 

In  the  absence  of  other  facts  material  to  determine  in  whom 
the  property  in  the  liquor  is  when  transferred  to  the  member  of 
the  club,  I  can  only  say,  in  reference  to  what  is  referred  to  by 
you  as  "Club  No.  One,"  I  am  of  the  opinion  that  if  the.  property 
in  the  liquor  is  transferred  from  the  club  to  the  member  the  facts 
stated  as  to  the  manner  of  payment  of  the  price  thereof  would  con- 
stitute such  transaction  a  sale  and  in  the  absence  of  the  club  having 
been  duly  licensed  would  be  in  violation  of  the  license  law  of  the 
state. 

As  I  understand  the  statement  designated  by  you  as  "Club  No. 
Two''  it  is  in  brief  this :  The  club  is  an  unincorporated  organization 
or  association  of  individuals  each  of  whom  at  the  beginning  of  each 
year  in  addition  to  the  annual  dues  of  fifty  dollars,  payable  quar- 
teriy,  is  required  to  pay  to  the  club  for  the  purpose  of  creating  a 
fund  the  sum  of  forty  dollars.  The  purpose  of  this  fund  is  to  pro- 
vide the  several  members  of  the  club  with  cigars,  liquor,^  etc.,  which 
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are  supplied  to  the  several  members  without  further  payment  in 
stich  quantities  as  he  may  desire  at  rates  established  by  the  club. 
If  an  individual  member  fails  to  exhaust  his  forty  dollar  credit  at 
the  end  of  the  year  he  is  paid  his  balance  in  cash.  If  a  member 
has  used  an  amount  of  cigars,  liquors,  etc.,  when  calculated  at  the 
established  rate,  in  excess  of  forty  dollars  during  the  year,  he 
agrees  to  pay  and  is  charged  for  the  excess  of  his  supplies  at  the 
established  rate.  If  any  member  fails  to  pay  for  such  excess  sup- 
plies the  remaining  members  are  charged,  agree  to  pay  and  do  pay 
into  the  fund  of  the  club  the  deficit  of  such  defaulting  member  or 
members.  A  further  fact  not  set  out  in  your  statement,  which  is 
apparently  deemed  to  be  material  to  the  consideration,  is  found  in 
the  correspondence  submitted,  viz. : 

*The  privileges  of  the  club  are  never  extended  by  card  or 
otherwise  to  any  residents  or  non-residents  of  the  ci^  and  no 
one  other  than  a  member  has  ever  obtained  any  supplies  at  the 
club  for  cash  or  upon  credit." 

I  assume  this  may  be  taken  to  mean  that  no  person  other  than 
a  member  of  the  club  is  permitted,  either  directly  or  indirectly,  to 
pay  or  contribute  any  money  or  thing  of  value  to  the  club  or  the 
funds  of  the  club  which  are  in  any  way  appropriated  directly  or  in- 
directly to  furnishing  the  club  its  supply  of  intoxicating  liquors. 
In  respect  to  this  statement,  however,  it  need  only  be  again  ob- 
served that  if  there  is  a  sale  of  intoxicating  liquor  by  the  club  it 
becomes  altogether  immaterial  whether  the  person  to  whom  such 
sale  is  made  is  or  is  not  a  member  of  such  club. 

This  plan  of  operation  is  however  clearly  distinguishable  from 
that  designated  in  your  inquiry  as  "Club  No.  One."  Whether 
there  is  a  sale  by  the  club  to  the  members  under  this  latter  plan  is 
a  question  not  at  all  free  from  difficulty.  It  might  be  argued  with 
much  force  and  apparent  reason  that  the  fund  created  by  the  pay- 
ment of  the  forty  dollars  by  each  member  is  the  conunon  property 
of  all ;  that  likewise  the  stock  of  liquors  is  the  common  property  of 
all  and  that  the  establishment  of  fixed  rates  and  prices  is  only  a 
device  adopted  for  the  distribution  of  the  common  property  accord- 
ing to  the  individual  interests  of  the  several  members  or  share 
holders  and  that  no  price  is  charged  or  paid  to  the  club  for  the 
liquor  supplied. 

It  is  a  principle  of  the  law  of  sales  too  elementary  to  necessi- 
tate reference  to  authorities  that  it  is  immaterial  to  the  determina- 
tion of  whether  a  transaction  constitutes  a  sale,  whether  the  price 
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of  the  subject  of  the  transaction  is  paid  before  or  after  its  delivery 
or  the  transfer  of  the  property  therein. 

In  all  the  plans  submitted  in  your  inquiry  much  stress  is  ap- 
parently laid  upon  the  manner  in  which  the  consumer  of  the  liquors 
is  relieved  of  his  money.  It  seems  to  be  conceived  that  all  depends 
upon  the  method  by  which  payment  of  the  price  of  the  liquor  is 
effected.  Much  cunning  and  ingenuity  have  doubtless  been  wasted 
in  devising  schemes,  the  purposes  of  which  are  too  palable  for  spec- 
ulation. The  controlling  factor  in  determining  whether  or  not  a 
transaction  as  between  given  parties  constitutes  a  sale  is,  as  before 
repeatedly  stated,  more  often  dependent  upon  from  and  to  whom 
th  property  in  the  subject  of  the  transaction  passes  than  the  man- 
ner of  he  payment  of  the  purchase  price. 

•  If,  as  it  has  been  assumed  from  your  statement  since  it  is  not 
altogether  clear  on  that  point,  the  pasnnent  of  forty  dollars  is 
actually  made  by  each  member  at  the  beginning  of  each  year  and 
there  is  not  merely  a  charge  of  that  amount  made  against  the  mem- 
ber on  the  books  of  the  club,  the  fund  thus  created  by  such  pay- 
ments to  the  club  becomes  the  property  of  the  club  and  ceases  to  be 
the  property  of  the  individual  member.  Southshore  Country  Club 
vs.  People,  supra.  No  member  of  the  club  can  make  any  claim  of 
individual  right  to  any  part  of  such  fund  if  the  fund  is  the  property 
of  the  club  as  distinguished  from  its  members.  No  further  argu- 
ment is  needed  in  support  of  the  position  that  the  property  in  the 
liquors  purchased  from  such  fund  is  still  in  the  club  as  distinguished 
from  its  members.  That  is  to  say,  that  payment  by  the  members 
is  in  effect  and  to  all  intents  and  purposes  neither  more  nor  less 
than  a  pasnnent  in  advance  to  the  club  for  liquors  which  the  club, 
as  distinguished  from  the  members,  thereby  agrees  to  furnish  at 
such  times  and  in  such  amounts  as  may  be  desired  by  the  member 
at  an  agreed  price. 

Under  the  plan  designated  "Club  No.  Two,"  now  under  con- 
sideration, let  us  suppose  a  possible  case.  At  the  beginning  of  the 
year  immediately  after  the  payment  of  the  forty  dollars  by  each  of 
the  several  members  the  fund  thus  created  is  immediately  invested 
in  a  stock  of  supplies  consisting  of  liquors  and  cigars.  At  the  end 
of  six  months  one-half  of  the  members  have  consumed  each  his 
entire  credit  of  forty  dollars.  None  of  the  other  half  of  the  mem* 
bers  have  consumed  any  part  of  their  several  credits.  There  is 
then  on  hand  one-half  of  the  original  stock.  This  is  by  fire  or 
other  casualty  destroyed.    On  whom  does  the  loss  fall  ?    Under  the 
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facts  the  latter  half  of  the  membership  would  be  clearly  entitled  to 
a  ref under  of  their  money  from  the  club.  Then  the  property  in  the 
stock  must  have  been  in  the  club  and  would  be  transferred  to  the 
members  only  upon  delivery  to  them  individually.  Again,  suppose 
the  entire  fund  has  been  invested  and  at  the  end  of  the  year  there 
is  on  hand  one-fourth  of  the  stock.  One-fourth  of  the  original 
amount  of  the  fund  must  be  refunded  to  those  members  who  have 
not  consumed  the  amount  of  their  payment  calculated  at  the  fixed 
rate.  To  whom  does  the  surplus  stock  belong?  Manifestly  to  the 
club  as  an  organization.  If  the  property  in  the  liquors  is  at  any 
time  in  the  club  as  distinguished  from  its  members,  it  beyond  ques- 
tion passes  or  is  transferred  from  the  club  to  the  member  at  the 
time  of  the  delivery  to  such  member  and  it  matters  not  that  the 
price  thereof,  together  with  the  price  of  other  liquors  and  supplies 
similarly  obtained,  has  been  paid  through  some  device  in  advance. 

I  am  for  the  reasons  above  suggested,  therefore,  of  the  opinion 
that  intoxicating  liquors  may  not  be  lawfully  supplied  by  a  club  or 
association  to  its  members  in  the  manner  sfet  forth  in  your  state- 
ment designated  as  "Club  No.  Two"  without  the  club  being  duly 
licensed  to  traffic  in  intoxicating  liquors. 

The  conclusion  as  to  what  is  termed  "Club  No.  Three"  will 
turn  largely  if  not  altogether  upon  whether  the  order  described 
therein  is  filled  directly  by  the  brewery  or  a  licensed  dealer,  sub- 
sequent to  the  members  signing  the  same,  or  by  the  club.  If  such 
orders  are  filled  by  the  club  from  a  stock  had  on  hand  by  it  for 
that  purpose,  such  transaction  would  constitute  a  sale  under  the 
principles  hereinbefore  referred  to.  On  the  other  hand,  if  no 
liquors  come  into  the  possession  of  the  club,  its  officers  or  employes 
except  from  the  brewery  or  other  licensed  dealer  upon  an  order, 
such  as  described,  made  in  good  faith  and  in  the  manner  stated, 
and  no  stock  of  liquors  is  kept  at  the  club  by  the  brewery  or 
licensed  dealer  in  advance  for  the  purpose  of  filling  such  orders,  I 
am  inclined  to  the  view  that  the  property  in  the  liquors  passes 
directly  from  the  brewer  or  dealer  to  the  member  of  the  club  upon 
delivery  of  the  liquors  at  the  locker  and  that  no  other  member  of 
the  club,  or  the  organization  as  such,  at  any  time  has  any  right, 
title,  interest  or  property  therein.  From  this  it  follows  that  the 
sale  is  between  the  brewery  or  dealer  and  the  member  as  an  indi- 
vidual and  for  carrying  on  such  transactions  there  is  no  require- 
ment that  a  license*  be  obtained  by  the  club. 

Your  statement  as  to  what  is  termed  "Club  No.  Four"  is  in 
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fuller  detail,  and,  as  I  understand,  your  No.  Four  is  substantially 
similar  to  No.  Three  just  considered.  The  order  is  made  in  No. 
Four  direct  to  the  brewery  accompanied  with  the  purchase  price 
thereof  and  delivery  of  the  liquors  is  made  by  the  brewery  as  di- 
rected in  said  order.  The  liquor  becomes  the  individual  property 
of  the  ordering  member  upon  delivery  and  neither  the  club  nor 
any  other  member  thereof  could  maintain  any  claim  of  right,  title, 
interest  or  property  therein.  As  I  understand  the  statement  of 
facts  the  tickets  used  serve  no  purpose  other  than  to  identify  the 
owner  of  certain  quantities  of  liquor  then  in  store  in  the  ice  box 
or  rooms  of  the  club  under  certain  designated  numbers  or  marks 
to  which  the  member  has  the  sole  and  absolute  right.  He  may 
claim  and  take  such  liquor  at  his  pleasure  and  the  transaction  de- 
scribed gives  him  no  right  or  interest  in  other  liquors  similarly  in 
the  custody  of  the  club.  I  am  therefore  of  the  opinion  under  the 
plan  described  in  "Club  No.  Four"  that  the  club  is  not  required  by 
law  to  obtain  a  liquor  license. 

Under  "Club  No.  Five'^  the  facts  stated  are  not  sufficient  to 
enable  me  to  render  any  opinion  thereon.  It  may  be  suggested, 
however,  that  if  intoxicating  liquors  are  purchased  by  the  club  and 
exchanged  for  the  coupons  and  tickets  so  that  the  property  in  the 
liquors  is  at  any  time  in  the  club,  I  am  inclined  to  the  view  that 
such  transaction  would  constitute  a  sale  by  the  club  under  the 
principles  heretofore  discussed,  for  which  a  license  would  be  re- 
quired by  law. 

The  question  of  the  liability  of  clubs  or  associations  in  what 
is  known  as  "dry  territory"  for  the  Dow-Aiken  tax  is  not  here 
considered  nor  may  this  opinion  be  so  construed  as  to  limit  or 
restrict  the  operation  of  Section  6099  G.  C.  in  local  option  territory. 

This  opinion  is  limited  to  the  facts  stated  herein  and  is  not 
to  be  held  to  apply  to  any  other  case  where  the  facts  may  be 
different. 
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A  Liquor  License  May  be  Sold  and  Transferred  in  This  State  Only 
in  the  Manner  and  Under  the  Conditions  for  Which  There  is 
Specific  Statutory  Provision,  and  it  May  Not,  Therefore,  be 
Levied  Upon  and  Sold  Upon  Execution  Issued  Upon  Judgment 
Against  the  Licensee.  Whether  a  Saloon  License  Can  .be 
Reached  by  Proceedings  in  Aid  of  Execution,  Not  Passed  Upon. 


No.  1330 — (Opinion  Dated  March  1,  1916.) 

The  State  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen:    Yours  under  date  of  January  22  is  as  follows: 

"Within  the  last  few  days  a  judgment  was  rendered 
against  a  licensee  in  the  city  of  Columbus,  Franklin  County, 
by  the  municipal  court  of  this  city,  and  an  execution  placed 
in  the  hands  of  the  execution  baiiiff  of  that  court.  The  bailiff 
proceeded  to  the  place  of  business  of  the  licensee  with  his 
-execution  on  the  claim  of  a  small  amount  something  like  sixty 
odd.  dollars,  and  he  levied  upon  a  stock  of  bottled  goods,  some 
cigars  and  tobacco,  but  did  not  levy  upon  the  entire  business 
of  the  licensee,  but  attempted  to  include  in  this  levy  the  license 
certificate  issued  to  the  licensee  by  the  Franklin  county  board, 
and  removing  the  same  from  the  wall  of  the  saloon  where 
it  was  hanging  in  accordance  with  law,  took  it  away  and  locked 
it  up  in  a  safe.  The  licensee  closed  his  place  of  business  and 
reported  the  situation  to  the  local  board,  which  after  some 
investigation  concluded  that  the  act  of  the  execution  bailiff  in 
taking  down  and  carrying  away  the  license  certificate  was 
unauthorized.  The  board  therefore  granted  the  licensee  writ- 
ten permission  to  conduct  his  business  until  the  license  certifi- 
cate was  returned  to  him  or  he  had  obtained  a  duplicate  of 
same,  or  until  further  action  of  their  board.  This  act  on 
the  part  of  the  local  board  was  approved  by  the  state  board. 

Will  you,  upon  the  above  state  of  facts,  kindly  advise 
this  board  whether  or  not  a  saloon  license  certificate  issued  to  a 
licensee  as  evidence  that  he  had  been  found  qualified  to  con- 
duct a  saloon,  can  be  levied  upon  as  personal  property  apart 
from  the  entire  business  of  the  licensee.  Also  whether  or  not, 
if  you  find  a  saloon  license  certificate  under  such  circum- 
stances can  be  levied  upon,  the  execution  officer  has  the  right 
to  take  down  and  remove  from  the  place  of  business  the  cer- 
tificate without  bringing  the  entire  business  of  the  licensee 
under  the  control  of  the  court.  Also,  if  you  find  that  such 
license  certificate  has  sufficient  of  a  property  nature  to  be 
levied  upon  and  to  be  removed  from  the  wall  of  the  saloon, 
together  with  only  a  part  of  the  property  of  the  licensee, 
whether  or  not  such  license  certificate  can  be  offered  for  sale 
and  sold  by  the  oflScer  separate  from  that  part  of  the  busi- 
ness assets  and  property  remaining  in  possession  of  the 
licensee  not  levied  upon. 
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While  the  individual  case  cited  is  of  small  concern  the 
principle  involved  is  of  very  material  concern  to  the  operating 
of  this  department  and  the  administration  of  the  licensing 
law,  and  we  will  be  glad  to  haye  your  opinion  as  requested 
above." 

Section  10417  G.  C,  in  reference  to  the  requisites  of  an 
execution  issued  by  a  justice  of  the  peace,  provides  in  part  as 
follows : 

1.  "If  it  be  a  case  in  which  the  defendant  cannot  be  ar- 
rested, it  must  direct  the  officer  to  collect  the  amount  of  the 
judgment  out  of  the  personal  property  of  the  debtor,  and 
pay  it  to  the  party  entitled  thereto. 

2.  "If  it  be  a  case  in  which  any  of  the  judgment  debtors 
are  certified  on  the  docket  as  surety,  it  shall  command  the 
money  to  be  made  of  the  personal  property  of  the  principal 
debtor,  and  for  want  thereof,  of  the  personal  property  of  the 
surety.  In  such  cases  the  personal  property  of  the  principal, 
subject  to  execution  within  the  jurisdiction,  shall  be  exhausted 
before  any  of  the  property  of  the  bail  can  be  taken  in  execu- 
tion." 

Section  10490  G.  C,  provides  as  follows: 

"The  provisions  of  title  four,  part  third,  of  the  statutes, 
in  their  nature  applicable  to  proceedings,  before  justices;  and 
in  respect  of  which  no  special  provision  is  made  in  this  title 
shall  apply  thereto." 

and  Section  11655  G.  C,  which  is  found  in  title  4,  part  3  of  the 

General  Code,  provides  as  follows : 

"Lands  and  tenements,  including  vested  interests  therein, 
permanent  leasehold  estates  renewable  forever,  and  goods  and 
chattels,  not  exempt  by  law,  shall  be  subject  to  the  payment 
of  debts,  and  liable  to  be  taken  on  execution  and  sold  as 
hereinafter  provided." 

Further  sections  of  the  same  chapter  relative  to  execution  are 
limited  in  their  terms  to  "goods  and  chattels,"  viz:  11657,  11664, 
11666,  11667,  11669  and  11670. 

Since  a  license  to  engage  in  the  business  of  trafficking  in  in- 
toxicating liquors  is  clearly  not  within  the  other  enumerated 
classes  of  property  subject  to  sale  on  execution  for  the  payment 
of  debts,  it  remains  only  to  be  determined  if  such  license  is  within 
the  meaning  of  the  terms  "personal  property"  or  "goods  and 
chattels"  as  herein  used. 

Section  37  of  the  license  law.  Section  1261-52  G.  C,  103  0.  L., 
231,  provides  as  follows: 
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"Upon  the  death  of  a  licensee  of  of  any  person  who  has 
an  interest  in  a  license,  such  a  partner  or  member  of  an  as- 
sociation of  persons  or  otherwise,  the  interest  of  the  decedent 
shall  be  disposed  of  by  the  administrator  or  the  executor 
under  the  direction  of  the  probate  court  without  dday.  The 
surviving  member  or  partner,  members  or  partners  (or  if  there 
be  no  survivors  in  interest  then  the  relict  of  the  deceased,  or 
if  there  be  no  relict  then  the  child  or  children) ,  paying  to  the 
said  administrator  or  executor  such  an  amount  and  upon  such 
terms  as  the  court  may  direct,  shall  have  the  right  to  assume 
the  interest  of  said  decedent  providing  that  notice  is  given 
of  such  intention  to  the  probate  court  within  thirty  days  after 
the  death  of  the  decedent.  If  a  license  or  an  interest  therein 
shall  pass  by  descent  or  otherwise  to  one  who  cannot  qualify 
under  the  law  as  licensee,  or  if  the  survivor  or  relict  or  child  or 
children,  as  the  case  may  be,  shall  not  in  the  time  prescribed 
elect  to  assume  said  decedent"^  interest  in  the  license,  or  if  said 
survivor  or  relict  or  child  or  children,  as  the  case  may  be, 
does  not  comply  with  the  terms  fixed  by  the  court,  the  pro- 
bate court  shall  order  the  license  as  a  whole  sold,  without  de- 
lay but  after  proper  notice  given  by  publication,  and  shall 
order  the  proceeds  distributed  to  the  survivors  in  the  owner- 
ship of  the  license,  if  there  by  such,  and  the  executor  or  ad- 
ministrator of  the  decedent,  according  as  their  interest  may 
appear,  providing,  however,  that  the  purchaser  of  the  license 
shall  be  duly  qualified  under  the  law,  and  provided  further  that 
the  said  purchaser  shall  have  filed  the  application  required  by 
law  of  an  original  applicant  for  a  license. 

If  all  the  conditions  have  been  complied  with,  and  if  the 
applicant  is  qualified  by  law,  the  county  licensing  board  shall, 
upon  proper  certificate  from  the  probate  court  and  without  fee, 
transfer  the  license  to  the  purchaser  thereof  for  the  remainder 
of  the  license  year.  The  said  purchaser  shall  have  all  the 
rights  and  obligations  of  the  original  licensee  under  said 
license. 

Pending  the  settlement  in  the  probate  court  the  executor 
or  administrator  may  continue  the  business  upon  notice  to  the 
county  licensing  board  that  such  is  his  intention,  but  within 
three  days  said  executor  or  administrator  must  file  an  apjki- 
cation  in  all  respects  as  is  required  of  an  original  applicant, 
except  that  no  fees  shall  be  required.  And  if  said  executor 
or  administrator  does  not  possess  the  qualifications  required 
by  law,  the  probate  court  may  appoint  some  person  who  has 
such  qualifications  to  serve  as  trustee  of  the  license  pending 
said  settlement.  If  there  are  survivors  in  interest  in  the 
license,  said  survivors  shall  have  the  privilege  of  continuing 
said  business  until  the  settlement  in  the  probate  court  has 
been  affected. 

In  case  the  survivor  continues  in  temporary  charge  of  the 
business,  or  in  case  the  executor  or  administrator  continues 
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the  business,  accountings  shall  be  made  to  the  probate  court  of 
the  business  done  in  the  interim  ,and  distribution  shall  be  made 
to  the  decedent's  estate  and  to  the  survivors  in  interest,  as  the 
law  and  justic  shall  require. 

If  a  guardian  or  a  receiver  or  other  officer  of  a  court  shall 
be  appointed  for  a  licensee  or  for  one  holding  au  interest  in  a 
license,  or  if  in  any  way  a  licensee's  business  s^•'ll  come  under 
the  control  of  any  court  in  the  state,  the  said  license  or  inter- 
est therein  shall  be  treated  by  the  court  as  personal  property 
and  the  purchaser  at  any  sale  shall  have  all  the  privileges  and 
duties  of  a  purchaser  in  the  case  of  the  death  of  a  licensee, 
as  provided  for  herein. 

In  all  cases  the  court  shall,  before  ordering  a  sale  or  an  as- 
sumption of  a  license,  appoint  three  appraisers  to  appraise  said 
license  and  the  interest  of  the  licensee  therein,  which  said  ap- 
praisers shall  be  sworn  to  appraise  said  interest  according  to 
its  true"  value.  Any  creditors  of  the  deceased  or  of  the  owner 
of  the  license  shall  have  all  rights  with  reference  to  the  ap- 
praisement or  sale  and  the  distribution  of  the  assets  as  any 
creditor  has  with  reference  to  any  personal  property  left  by 
any  decedent.  No  license  shall  be  sold  or  assumed  for  a  sum 
less  than  two-thirds  of  the  appraisement.  When  the  articles 
of .  partnership  in  force  at  the  death  of  a  partner,  or  when 
the  will  of  a  deceased  licensee  or  co-licensee  provides  for  a 
different  mode  of  settlement  of  the  deceased  person's  inter- 
est from  that  provided  for  herein  or  dispenses  with  appraise- 
ment and  sale,  or  either,  then  the  interest  of  the  deceased  shall 
be  settled  in  accordance  with  said  articles  or  said  will,  and 
appraisement  or  sale  may  be  dispensed  with  providing  the 
disposition  is  otherwise  in  accordance  with  law. 

So  far  as  applicable,  and  so  far  as  is  not  inconsistent 
herewith,  the  laws  of  Ohio  concerning  the  disposition  of  the 
personal  estate  of  a  deceased  person  shall  be  applied." 

While  it  is  here  declared  that  under  certain  conditions  and 
circumstances  a  license  or  an  interest  therein  shall  be  "treated 
by  the  court  as  personal  property"  and  that  so  far  as  not  incon- 
sistent with  the  license  law,  the  law  governing  the  dispositi  ^n  of 
personal  estate  shall  be  applied  to  licenses  of  deceased  licensees, 
it  is  nowhere  in  the  license  law  spcifically  stated  that  licenses  shall 
be  or  are  personal  property. 

Indeed,  a  careful  reading  of  Section  1261-52  G.  C,  suprcV 
will  disclose  the  exercise  of  some  degree  of  care  on  the  part  of 
the  legislature  to  avoid  just  such  statement.  If  it  had  been  the 
purpose  to  put  licenses  in  the  class  of  personal  property,  it  seems 
that  all  that  is  aimed  at  in  that  section  could  have  been  effectively 
accomplished  with  the  simple  declaration  that  licenses  shall  be 
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regarded  as  personal  property  and  in  the  event  of  the  death  of  the 
owner  thereof,  or  any  interest  .therein,  the  same  might  be  taken 
over  at  the  appraised  value  thereof  by  the  heirs  of  the  deceased 
or  the  survivors  in  interest,  or  the  same  immediately  sold  as  other 
personal  property,  provided  in  every  case  that  the  purchaser  taking 
over  or  purchasing  the  same  should  have  the  qualifications  of  a 
licensee. 

It  necessitates  no  argument  to  support  the  proposition  that  if 
a  saloon  license  is  within  the  meaning  of  the  term  "goods  and 
chattels,"  and  subject  to  levy  and  sale  on  execution,  it  is  there- 

m 

fore  "personal  property.''  If  a  saloon  license  is  personal  property, 
it  must  be  subject  to  that  provision  of  Section  2  of  Article  Xn 
of  the  constitution,  which  requires  that  "laws  shall  be  passed 
taxing  by  uniform  rule  *  *  *  all  real  and  personal  property 
according  to  its  true  value  in  money." 

It  could  hardly  be  maintained  that  such  a  license  is  subject 
to  assessment  and  taxation,  as  a  stock  of  merchandise,  a  saloon 
license  is  a  mere  privilege,  a  franchise.  I  can  conceive  no  sub- 
stantial distinction  between  the  license  to  traffic  in  intoxicating 
liquors  and  a  corporate  franchise,  or  the  privilege  of  being  a  cor- 
poration, for  the  purpose  of  the  present  consideration. 

A  license  is  defined  in  the  case  of  State  vs.  Hipp,  38  O.  S., 
199,  as  follows: 

"A  license  is  a  permission  granted  by  some  competent 
authority  to  do  an  act  which,  without  permission,  would  be 
illegal." 

If  a  saloon  license  bears  an  analogy  to  a  corporate  franchise 
such  as  I  have  above  suggested,  it  will,  of  course,  be  subject  to  the 
same  rules  with  reference  to  the  determination  of  the  question,  as 
to  whether  or  not  it  is  property,  as  such  corporate  franchise  has 
by  the  courts  of  the  state  been  subject. 

The  supreme  court  in  considering  the  question  whether  a 

^oroorate  franchise  was  property  subject  to  taxation,  in  the  case  of 

Bank  vs.  Hines,  3  0.  S.,  1,  8-9,  made  the  following  observations: 

"Does  a  corporate  franchise,  in  sober  truth  and  reality, 
possess  the  essential  qualities  of  property  ?  It  is  said  that  the 
corporate  franchise  of  a  bank,  conferring  a  peculiar  legal  ca- 
pacity, and  the  high  function  of  making  and  circulating  paper 
money,  is  valuable — indeed,  a  thing  of  real  value.  The  rigjit 
of  suffrage  is  .esteemed  valuable;  a  public  office,  with  its 
emoluments,  is  valuable ;  a  license  to  keep  a  tavern,  as  form- 
erly granted  in  this  state,  or  a  license  to  carry  on  any  special 
business,  which  is  prohibited  without  a  special  grant  of  au- 
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thority  from  the  government,  may  be  valuable;  and  a  right 
to  either  of  these  things  may  be  asserted  and  maintained  in 
a  court  of  justice,  yet  neither  of  them  possess  the  essential 
qualities  which  ccmstitute  property.  Our  right  to  the  free  use 
and  enjoyment  of  things  which  are  in  common,  such  as  air, 
light,  water,  etc.,  is  valuable ;  and  our  right  to  the  free  use  of 
the  public  highways,  and  to  many  of  the  privileges  and  advan- 
tages derived  from  the  government,  may  be  valuable,  and  may 
be  maintained  by  legal  process.  Yet  none  of  these  things  come 
within  the  denomination  of  property.  Those  things  which 
constitute  the  subject-matter  of  private  property  are  such  as 
the  owner  may  exercise  exclusive  dominion  over  in  the  use, 
enjoyment  and  disposal  of  them  without  any  control  or  dimi- 
nution,  save  only  by  the  laws  of  the  land.  1  Wend.  Bla.  138. 
It  is  a  fundamental  principle,  that  "property,  considered  as  an 
exclusive  right  to  things,  contains  not  only  a  right  to  use  those 
things,  but  a  right  to  dispose  of  them  either  by  exchanging 
them  for  other  things,  or  by  giving  them  away  to  any  other 
person,  without  any  valuable  consideration  in  return,  or  even 
of  throwing  them  away,  which  is  usually  called  relinquishing 
them.    Rutherford's  Institutes,  20  Puffendorf,  Chap.  9,  b.  7. 

It  is  said  that  capability  of  alienation  or  disposal,  either 
by  sale,  devise,  or  abandonment,  is  an  essential  incident  to 
property.    2  Kent.  Com.  17. 

A  corporate  franchise,  therefore,  being  a  mere  privilege, 
or  grant  of  authprity  by  the  government,  is  not  property  of 
any  description,  and  consequently  not  subject  to  taxation  under 
the  above  provision  of  the  constitution." 

This  case  was  cited  with  approval  in  the  case  of  Baker  vs.  Cin- 
cinnati, 11  0.  S.,  450,  in  holding  that  a  license  fee  for  theatrical 
exhibitions  imposed  by  the  municipality  was  not  in  violation  of 
any  provisions  of  the  constitution  restricting  the  power  of  taxation 
vested  in  the  general  assembly.  The  effect  of  the  holding  in  this 
case  was  that  a  license  of  theatrical  exhibitions  was  not  property 
and  that  therefore  the  license  fee  exacted  therefor  was  not  a  tax. 
•No  distinction  is  suggested  as  between  a  saloon  license  as  granted 
at  present  under  the  statute  of  the  state  of  Ohio  and  the  class  of 
licenses  under  consideration  in  this  case  granted  by  the  city  of 
Cincinnati  to  persons  conducting  theatrical  exhibitions. 

In  the  case  of  Telegraph  Co.  v.  Mayer,  2S  0.  S.,  521,  it  is  held 
in  the  third  branch  of  the  syllabus,  that: 

"The  privilege  that  a  foreign  corporation  enjoys  by  leg- 
islative consent  of  exercising  its  corporate  powers,  and  of  car- 
rying on  its  business  within  the  state,  is  not  property  within 
the  meaning  of  Article  12,  section  2  of  the  state  constitution." 
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In  17  Cyc,  947,  the  rule  is  laid  down  as  follows: 

''A  franchise,  being  an  incorporall  hereditament,  cannot, 
upon  the  settled  principles  of  the  common  law,  in  the  absence 
of  statute,  be  seized  and  sold  under  a  fieri  facias." 

If  a  saloon  license  is  not  "goods  and  chattels"  within  the 
meaning  of  these  terms,  as  found  in  Section  11655  G.  C,  supra, 
then  there  is  no  specific  statute  in  Ohio  making  such  license  sub- 
ject to  execution  and  under  the  rule  stated  in  17  Cyc.  947,  supra, 
such  license  would  not  be  at  common  law  so  subject  to  sale. 

The  decisions  of  the  state  courts  and  those  of  the  federal 
courts  are  apparently  not  in  harmony  as  to  whether  a  liquor 
license  is  property  subject  to  sale  on  execution. 

In  Porter  v.  Johnson,  96  Ga.,  145,  it  is  held: 

3.  "Where  a  licensed  retailer  of  spirituous  liquors  dies 
pending  the  term  for  which  the  license  was  granted,  such 
license  is  not  assets  of  the  estate  of  the  deceased  in  the  hands 
of  his  administrator  nor  on  the  latter  legally  continue  the 
business  under  the  license  for  the  unexpired  term  covered 
by  it." 

In  the  case  of  Blumenthall's  Petition,  125  Pa.  St.,  412,  it  is 

held: 

"The  right  to  sell  liquors  under  a  license  granted  by  the 
state  is  personal  to  the  licensee,  is  not  assignable,  does  not 
pass  to  the  personal  representatives,  and  therefore  cannot  be 
transferred  unless  expressly  authorized  by  an  act  of  the 
assembly." 

In  Grimm's  Estate,  181  Pa.  St.,  233,  it  is  said: 

"A  liquor  license  is  a  personal  privilege  which  ends  with 
the  life  of  the  licensee;  it  is  not* assignable  by  him,  does  not 
go  to  his  personal  representatives,  and  is  not  an  asset  of  his 
estate." 

A  similar  holding  was  made  in  the  case  of  Breen's  License, 
2  Pa.  Dist.  Rep.,  651,  quoting  from  Randenbusch's  case,  120  Pa., 
328. 

In  the  case  of  Ulrich's  License,  6  Pa.  Dist.  Rep.,  408,  U.  agreed 

to  transfer  license  to  B.    Public  notice  of  transfer  for  ten  days 

was  required.    During  the  interval  a  creditor  of  U.  had  execution 

levied  upon  U.'s  interest  in  the  license.  *  The  court  overruled  an 

objection  made  to  the  allowance  of  transfer  after  levy,  saying: 

"A  liquor  license  could  not  be  levied  upon  and  sold  in  the 
ordinary  way,  because  the  sheriff  had  no  power  to  make  title 
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to  the  purchaser.  The  original  licensee  could  not  transfer 
unless  the  court  approved  and  unless  a  petition  and  bond  were 
presented  by  the  proposed  transferee  in  accordance  with  law. 
To  hold  that  the  sheriff  might  disregard  these  statutory  re- 
quirements, and  by  virtue  of  a  levy  might  convey  to  a  pur- 
chaser an  enforceable  right,  would  be  equivalent  to  a  decision 
that  the  sheriff  could  sell  what  the  debtor  never  had  and  by 
this  means  could  override  the  court's  discretion  and  force  upon 
the  quarter  sessions  a  person  who  might  be  altogether  unfit." 

In  the  case  of  Koehler  v.  Olsen,  22  N.  Y.  Sup.,  677,  the  court 

held-: 

"A  liquor  license,  being  assignable  only  with  the  consent 
of  the  board  of  excise  (laws  1892,  c.  401,  Sfec.  26)  is  not  prop- 
erty which  can  be  reached  by  a  creditor's  action." 

t 

The  statute  under  consideration  in  this  case  provided  that 

"The  board  of  excise  may  *  *  *  grant  written  permis- 
sion *  *  *  to  sell,  assign,  or  transfer  such  license  during  the 
term  for  which  it  was  granted." 

The  court  in  the  opinion  said  the  license  was  a  personal  privi- 
lege which  was  not  subject  to  transfer  or  assignment  without  the 
consent  of  the  board  and  the  interest  of  the  licensee  therein  was 
not  property  which  could  be  reached  by  a  creditor's  action  as  the 
court  has  no  power  to  enforce  a  transfer. 

This  action  was  brought  in  the  form  of  a  creditor's  bill,  as 
stated  in  the  opinion,  for  the  reason  and  upon  the  ground  that 
the  license  and  other  property  sought  to  be  reached  was  not  then 
suject  to  levy  and  sale  on  execution. 

In  the  case  of  McNeely  v.  Wetz,  166  N.  Y.,  124,  in  which  levy 
was  made  upon  a  liquor  tax  certificate  under  the  New  York  sta- 
tutes, the  court  said : 

"The  judgment  creditors  and  their  representative,  the 
sheriff,  took  nothing  by  virtue  of  the  execution  and  the  at- 
tempted levy  thereunder,  because  a  liquor  tax  certificate  is 
not  subject  to  levy  and  sale  under  execution,  at  least  unless  a 
warrant  of  attachment  has  been  issued  tod  a  levy  made  by 
virtue  thereof  (Code  of  Civ.  Proc.,  Sec.  648).  It  is  a  mere 
chose  in  action  incapable  of  seizure  and  delivery  by  the  sheriff 
♦  *  *.  It  does  not  come  within  the  description  of  'personal 
property  bound  by  execution,'  as  laid  down  in  Section  1405  of 
the  Code  of  Civil  Procedure,  which  provides  that  'the  goods 
and  chattels  of  the  judgment  debtor'  *  *  *  and  his  other 
personal  property  ♦  *  *  are  bound  by  execution?  *  ♦  ♦ 
While  the  certificate  was  personal  property.  H  was  not  a  chat- 
tel, but  an  intangible  right." 
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In  the  case  of  Semple  v.  Flynn,  10  Atl.,  177,  it  is  held : 

"A  saloionkeeper's  license  is  personal  to  the  holder,  and 
cannot  be  delegated,  assigned,  nor  committed  to  the  care  of  any 
receiver  by  the  court." 

Thus  the  decisions  of  the  state  courts  of  New  York  and  Penn- 
sylvania have  apparently  been  uniform  to  the  effect  that  a  liquor 
license  or  a  license  to  engage  in  the  business  of  the  sale  of  intoxi- 
cating liquors  is  not  in  any  sense  property  subject  to  levy  and 
sale  on  execution  and  are  in  harmony  with  the  decision  of  the 
supreme  court  of  this  state  in  the  case  of  Bank  v.  Hines,  33  O.  S., 
1,  supra,  holding  that  the  corporate  franchise  of  a  banking  com- 
pany was  not  property.  In  the  contrary,  in  the  case  of  in  re 
Broddine,  93  Fed.,  643,  the  court  held: 

"Under  the  laws  and  regulations  in  force  in  the  city  of 
Boston,  the  right  to  apply  for  the  renewal  of  a  license  to  sell 
liquor,  held  by  a  bankrupt,  passes  to  his  trustee  as  assets  in 
bankruptcy  and  may  be  disposed  of  by  the  latter  for  the  benefit 
of  the  estate." 

It  is  also  held  in  the  case  of  Becker,  98  Fed.,  407 : 

"Wher  the  laws  of  the  state  permit  the  transfer  of  a 
license  for  the  sale  of  intoxicating  liquors,  subject  to  the  ap- 
proval of  the  buyer  by  the  licensing  authority,  and  such 
licenses  have  an  actual  money  value  for  the  purpose  of  sale  and 
transfer,  the  right  to  sell  a  license  of  this  kind  will  vest  in  the 
trustee,  in  ban&uptcy  of  the  licensee,  for  the  benefit  of  the 
estate,  and  the  bankrupt  will  be  required  to  execute  the  instru- 
ments necessary  to  effectuate  the  sale." 

The  second  syllabus  in  the  case  of  Fisher  v.  Cushman,  103 

Fed.,  860,  51  L.  R,  A.,  292,  is  as  follows  : 

"A  liquor  license  which  is  by  law  transferable  to  any  per- 
son who  is  satisfactory  to  a  board  of  police  commissioners, 
though  it  may  be  destroyed  without  compensation  by  subse- 
quent legislation,  is  'property'  within  the  meaning  of  the  bank- 
rupt act,  Sec.  70  (30  Stat,  at  L.  365,  556) ,  which  provides  that 
a  bankrupt  must  transfer  'property  which,  prior  to  the  peti- 
tion he  could  by  any  means  have  transferred.'  " 


The  legal  conditions  under  which  liquor  licenses  could  be 
transferred  in  the  city  of  Boston,  under  consideration  in  this  case, 
were  analogus  to  the  provision  of  statute  with  reference  to  the 
transfer  of  liquor  licenses  in  this  state  at  the  present  time  and 
the  question  at  issue  was  whether  or  not  the  license  or  its  proceeds 
were  under  the  control  of  the  district  court  for  the  purpose  of  the 
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action  which  it  took  in  reference  thereto.    That  is  to  say,  whether 

it  was  "property  which,  prior  to  the  petition  he  (the  bankrupt) 

could  by  any  means  have  transferred  or  which  might  have  been 

levied  upon  and  sold  under  judicial  process  against  him."     The 

court  in  this  case  did  not  choose  to  put  its  decision  upon  the 

ground  that  a  liquor  license  was  property  subject  to  levy  and  sale 

on  execution,  but  rather  that  it  was  "property  which,  prior  to  the 

filing  of  the  petition  of  the  bankrupt,  could  by  any  means  have 

been  transferred."    The  court  in  the  course  of  its  consideration 

observed : 

"  *  *  *  that  there  may  be  property  which  cannot  be 
sold  under  judicial  process,  and  that  there  may  be  property 
of  that  character  which  passes  for  the  benefit  of  creditors." 

The  court  on  this  basis  held  that  the  licensee  might  be  com- 
pelled by  the  trustee  to  execute  such  endorsement  upon  the  license 
as  was  necessary  under  the  statute  to  transfer  the  same  and  or- 
dered the  same  sold  for  the  benefit  of  the  creditors  of  the  bankrupt. 

The  question  here  involved  was  considered  in  the  case  of  Dis- 
tilling Co,  vs.  Homstein,  unreported,  decided  by  the  common  pleas 
court  of  Cuyahoga  coynty,  in  which  it  was  held  that  a  saloon 
license  was  subject  to  levy  and  sale  on  execution.  So  far  as  I  am 
aware,  no  other  court  in  this  state  has  passed  upon  the  question. 

The  court  summarized  its  conclusion  in  the  following  state- 
ment: 

"I  am  of  the  opinion  that  under  our  law  it  is  the  policy  of 
the  state  liquor  license  commission  and  the  policy  of  our  state 
to  recognize  that  as  property  and  to  be  transferred  as  prop- 
erty. That  being  so,  if  the  sheriff  could  get  this  license  in  his 
possession,  he  could  make  a  levy  upon  that  as  he  could  upon 
an3rthing  else." 

It  seems  that  the  court  here  perhaps  overlooked  a  distinction 
which  might  well  be  urged.  The  paper  which  may  be  seized  by 
the  officer  is  only  the  tangible  evidence  of  an  intangible  right. 
The  paper  writing  evidencing  the  right  of  a  license  to  engage  in 
the  sale  of  intoxicating  liquors  is  certainly  not  so  clearly  the  evi- 
dence or  representative  of  a  property  right  as  a  certificate  of  cor- 
porate stock,  yet  the  latter  is  subject  to  attachment  only  by  virtue 
of  special  statutory  provision  in  reference  thereto  (Sec.  8673-13 
G.  C,  et  seq.)  and  is  subject  to  taxation  solely  by  reason  of  spe- 
cial reference  thereto  rather  than  as  coming  within  the  general 
term  "property"  as  found  in  Section  2  of  Article  XII  of  the  con- 
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stitution  of  the  state.  The  seizure  of  the  paper  does  not  confer 
upon  any  one  the  right  to  exercise  the  privilege  of  which  it  is  the 
evidence,  nor  does  it  deprive  in  the  least  the  licensee  of  the  power 
to  exercise  the  privilege  conferred  upon  him  of  which  it  is  the 
evidence.  Nor  is  there  any  power  or  authority  in  the  levying 
officer  to  restrict  the  privilege  of  the  licensee.  It  would  not  be 
argued  that  if  the  paper  license  of  any  licensee  were  destroyed  by 
fire  or  other  casualty,  the  licensing  authority  would  not  be  fully 
authorized  to  deliver  to  him  proper  evidence  of  the  license  granted 
to  him  in  the  absence  of  any  disqualification,  and  so  long  as  the 
licensee  has  or  could  procure  any  stock  from  which  to  make  sales, 
no  power  could  restrain  such  sale.  If,  on  the  other  hand,  he  could 
not  procure  any  liquor  to  sell,  that  would  not  of  necessity  curtail 
his  privilege  so  long  as  the  license  remained  unrevoked  or  unsur- 
rendered. If  the  privilege  followed  the  paper  evidence  thereof  into 
•the  hands  of  whomsoever  it  might  fall,  and  it  was  of  any  value 
whatsoever,  it  might  be  contended  with  much  force  that  it  was 
property  subject  to  execution,  but  this  is  clearly  not  so,  as  above 
pointed  out. 

So  long  as  the  licensee  lives,  is  not  under  disability  or  legal 
disqualification,  and  his  business  does  not  come  under  the  control 
of  a  court,  under  the  provisions  of  Section  37  of  the  license  code 
above  quoted,  no  power  exists  to  deprive  him  of  the  privilege 
unless  he  chooses  to  make  application  for  transfer.  This,  it  is 
held  by  the  federal  courts,  the  licensee  may  be  compelled  to  do  in 
bankruptcy  proceedings,  but  I  am  not  inclined  to  the  view  that  a 
levying  officer  or  court  of  this  state  could  compel  the  licensee  to 
make  such  application  for  the  transfer  to  the  purchaser. 

Though  it  is  provided  that  the  license  shall,  in  certain  cases, 
be  treated  as  personal  property,  it  will  be  noted  it  is  only  in  those 
cases  in  which  the  licensee  becomes  incapacitated  to  exercise  the 
privilege  conferred  by  the  license  and  that  the  transfer  of  the 
license  is  essential  to  the  protection  of  the  value  of  the  business 
that  such  provision  is  made.  The  express  provision  being  limited 
in  its  terms  to  the  particular  class  of  cases  above  referred  to,  gives 
rise  to  the  inference,  at  least,  that  its  application  to  such  cases  is 
exclusive.  I  am  further  inclined  to  the  view  that  property  sub- 
ject to  sale  on  execution  must  in  every  case  be  property  within 
the  meaning  of  the  constitutional  provision  of  Section  2,  Article 
XII,  requiring  all  property  to  be  taxed  by  a  uniform  rule  at  its 
true  value  in  money.    It  has  not  yet  been  suggested  that  a  liquor 
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license  is  subject  to  taxation  as  property  and  it  is  not  believed  that 
such  a  position  is  at  all  tenable.  On  the  contrary,  I  am  of  opinion 
that  a  liquor  license  may  be  sold  and  transferred  in  this  state  only 
in  the  manner  and  under  the  conditions  for  which  there  is  specific 
statutory  provision  and  that  it  may  not  therefore  be  levied  upon 
and  sold  upon  execution  issued  upon  judgment  asrainst  the 
licensee. 

Whether  a  saloon  license  may  be  reached  by  and  subjected  to 
sale  under  proceedings  in  aid  of  execution,  is  not  here  submitted, 
has  not  been  considered  and  no  opinion  thereon  is  herein  ex- 
pressed. 

Where  a  Liquor  Lic^isee  Conducts  a  Saloon  and  a  Restaurant, 
Which  ReBtaurant  Can  be  Classed  as  a  Regular  Eating  House, 
in  Two  Connecting  Rooms  Having  the  Partition  Removed  on 
We^  Days,  With  the  Bar  in  One  Room,  and  the  Restaurant  in 
the  Other,  and  Liquors  Are  Served  to  Patrons  of  the  Restau- 
rant but  Paid  for  Over  the  Bar,  but  the  Business  of  the  Saloon 
and  Restaurant  Are  Kept  Separately,  and  Said  Restaurant  Is 
Kept  Open  on  Sunday  but  the  Bar  Is  Securely  Closed  by  a  Tem- 
porary Partition  Between  the  Rooms,  and  no  Liquors  Are  Sold 
an  Sunday,  Held :  This  Does  Not  Constitute  a  Violation  of  Sec- 
tion 13051,  General  Code. 


No.  1328— (Opinion  Dated  March  7,  1916.) 

Honorable  Perry  Smith,  Rx)secuting  Attorney,  Zanesville^  Ohio. 

Dear  Sir:     Your  enclosure  under  date  of  FebrusCry  23,  1916, 

is  as  follows: 

"A  party  has  been  conducting  in  this  city  for  some  time 
past  a  saloon  business  at  'the  comer  of  Main  and  a  side  inter- 
secting street.  His  room  has  a  depth  of  about  .100  feet  and  is 
about  20  feet  in  width,  fronting  on  Main  street,  with  a  side 
entrance  opening  out  on  the  side  street  near  the  cener  of  the 
building  (serving  as  an  entrance  to  the  restaurant,  hereinafter 
mentioned).  The  room  is  made  up  of  what  was  originsdly  a 
room  50  feet  in  depth,  fronting  on  Main  street,  and  a  room  of 
equal  depth,  to  the  rear  thereof,  fronting  on  the  side  street, 
with  the  original  wall  between  the  two  rooms  removed.  His 
license  auhorized  the  conduct  of  the  saloon  business  in  the 
entire  room,  and  his  Aiken  tax  is  assessed  accordingly.  The 
front  of  the  room  to  the  depth  of  45  feet  (being  substantially 
the  original  front  room)  is  occupied  by  a  bar,  with  all  furni- 
ture, fixtures  and  equipment  for  the  conduct  of  the  retail  liquor 
or  saloon  business  and  the  furnishing  of  liquor  is  restricted  to 
this  space,  except  as  hereinafter  mentioned. 
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Substantially  the  whole  of  what  was  originally  the  rear 
room  is  occupied  in  the  conduct  of  the  restaurant  business, 
.  being  equipped  with  lunch  counter,  tables,  chairs,  and  all 
necessary  furniture  and  fixtures,  meals  and  lunch  being  regu- 
larly served  as  a  separate  and  independent  business,  blended 
only  in  their  common  ownership,  management  and  serving 
of  liquors  to  patrons  of  the  restaurant,  in  connection  with 
their  meals,  by  waiters,  who  procure  the  liquor  at  the  bar. 
All  liquors  are  paid  for  by  patrons  of  the  restaurant  at  the 
bar.  Lunch  and  meals  are  paid  for  by  them  at  the  restau- 
rant. Upon  the  line  of  and  in  the  place  of  the  original  wall 
separating  what  was  originally  two  rooms,  door  casings  and 
folding  doors  are  erected  making,  when  closed,  substantially  a 
solid  wall,  being  of  a  character  indicating  a  severance  of  the 
premises  into  two  rooms,  but  accessible  to  each  other.  If  the 
owner  should  keep  his  room,  occupied  by  the  restaurant,  open 
on  Sunday  for  the  purpose  of  conducting  his  restaurant  busi- 
ness therein,  using  his  side  street  entrance  for  access  thereto 
and  kept  his  folding  doors  securely  closed  and  locked,  and 
neither  displayed  nor  furnished  any  liquors  therein,  would 
he  be  violating  the  provisions  of  Sections  13050  and  13051  of 
the  General  Code?  By  separating  restaurant  from  saloon,  as 
herein  indicated,  and  serving  patrons  of  the  restaurant  on 
week  days  with  liquors,  in  connection  with  their  meals,  paid 
for  by  them  at  the  bar,  would  the  restaurant  be  subject  to 
additional  Aiken  tax? 

Sections  13050  and  13051  of  the  General  Code,  to  which  you 
.  refer,  provide  as  follows: 

"Sec.  13050,  Whoever,  on  Sunday,  sells  intoxicating 
liquors .  whether  distilled,  malt  or  vinous,  or  permits  a  place, 
other  than  a  regular  drug  store,  where  such  intoxicating 
liquors  is  sold  or  exposed  for  sale  on  other  days  to  be  oi)en 
or  remain  open  on  Sunday,  shall  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  one  Hundred  dollars,  ete." 

"Sec.  13051.  In  regular  hotels  and  eating  houses  the 
word  'place*  as  used  in  the  next  preceding  section,  shall  mean 
the  room  or  part  thereof  where  such  liquors  are  usually  sold 
or  exposed  for  sale  and  the  keeping  of  such  room  or  part  there- 
of securely  closed  shall  be  a  closing  of  such  place  within  the 
meaning  of  such  section." 

The  primary  question  involved  in  the  consideration  of  the 
matter  submitted  is  as  to  the  character  of  the  restaurant  which, 
during  the  week  days,  is  operated  in  connection  with  the  saloon. 
In  other  words,  does  it  bear  to  the  saloon  the  same  relation  as  the 
bar  room  in  a  hotel  bears  to  the  dining  room  and  other  parts  of 
the  hotel? 
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From  the  statement  of  facts  submitted  it  seems  to  me  to 
be  conclusive  that  the  restaurant  referred  to  is  a  regular  eating 
house,  such  as  is  contemplated  under  the  provisions  of  Section 
13051  of  the  General  Code,  supra,  which  section  is  a  limitation  on 
the  operation  of  the*  provisions  of  Section  13050  of  the  General 
Code,  supra.  From  the  statement  of  facts  submitted  it  is  made 
to  appear  that  all  the  transactions  of  the  saloon  are  separate  and 
distinct  from  those  of  the  restaurant  connected  therewith,  pay- 
ment for  drinks  being  made  at  the  bar,  while  pa3mfients  for  res- 
taurant service  are  made  in  the  restaurant  proper. 

In  Section  13051  of  the  General  Code  it  is  specifically  pro- 
vided that  the  "place'*  referred  to  in  Section  13050,  and  which 
can  mean  nothing  else  but  a  bar  room,  shall  be  regarded  as  closed 
if  the  room  or. part  thereof  is  securely  closed,  and  the  facts  in 
this  case,  to  my  mind,  constitute  a  case  which  may  be  clearly  dis- 
tinguished from  the  one  referred  to  in  the  case  of  Lederer  vs. 
State,  5  0.  C.  C,  623,  in  which  it  was  held : 

"Where  the  bar  in  a  dining  hall  in  which  liquors  are 
served  at  tables  throughout  the  week  is  enclosed  on  Sundays 
by  a  wire  screen  only,  and  the  hall  is  open  to  the  public  and 
other  refreshments  are  served,  it  is  a  violation  of  this  section.'^ 

In  the  case  under  consideration  the  restaurant-keeper  has 
apparently  taken  every  possible  preicaution  to  securely  close  off  his 
restaurant  from  the  saloon  proper,  and  it  seems  to  me  that  it 
would  be  an  unwarranted  and  arbitrary  rule  which  would  deprive 
a  man  of  the  use  of  his  property  for  a  legitimate  business  to  be 
conducted  on  Sunday,  such  as  would  result  from  an  interpretation 
of  Section  13051  in  this  case  along  the  lines  of  the  decision  in  the 
case  of  Leaderer  vs.  State. 

The  question  in  reality  turns  on  whether  or  not  the  restau- 
rant herein  is  a  "regular  eating  house,"  and  that  fact  is  speci- 
fically determined  by  the  statements  in  your  letter. 

Therefore, .  assuming  that  the  restaurant  referred  to  is  a 
regular  eating  house,  and  that  on  Sunday  the  restaurant  is  se- 
curely closed  off  from  the  part  of  the  bar  room  used  in  connec- 
tion therewith  during  the  week,  it  is  my  opinion  that  Section 
13051  has  been  complied  with,  and  the  benefits  of  that  section 
are  extended  to  the  keeper  of  the  restaurant,  whose  action  in 
keeping  the  restaurant  open  on  Sunday  under  these  conditions 
would  not  be  a  violation  of  the  law. 

This  conclusion,  of  course,  disposes  of  the  necessity  of  re- 
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plying:  to  the  second  question,  which  relates  to  the  payment  of 
additional  Aiken  tax  on  the  ground  that  the  saloon  business  is 
being  conducted  in  more  than  one  place,  which,  of  course,  would 
be  in  violation  of  the  constitutional  provision  governing  matters  of 
this  kind. 
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The  Acme  Liquor  Company,  Youngs- 
town,  $5000.  Herman  M.  Kleln,W.  W. 
Seidel,  Myers  Moranz,  Sam*l  Morans, 
J.  V.  Starrs. 

The  Greenwich  Farm  Products  Com- 
pany, Greenwich,  $10,000.  E.  S.  Watts, 
Chas.  C.  Mickey,  A.  R.  Crow,  J.  B. 
Zeigler  F.  O.  Briggs. 

The  Free  Hotel  Company,  Cleveland, 
$10,000.  V.  J.  Free,  O.  B.  Holly,  M.  E. 
Dalrymple,  Geo.  M.  Nevacher,  W.  F. 
McCann. 

The  National  Moo-V  Stamp  Com- 
pany, Cleveland,  $50,000.  Geo.  W. 
Heinbuch,  Frank  N.  Kenney,  J.  H. 
Simpson,  E.  A.  Drake. 

The  Robert  E.  Mackay  Company, 
Cleveland.  $10,000;  painting  and  deco- 
rating. Robert  E.  Mackay,  R.  H.  Jam- 
ison, N.  T.  Flanagan,  Richard  Inglis, 
W.  C.  Saeger. 

The  Langdon  Realty  Company,  Cin- 
cinnati, $10,000.  Harry  B.  LAngdon, 
Norwood  Utter,  Frank  Woodward, 
Charles  J.  Hunt,  D.  A.  Rehbach. 

The  Stampa  Publishing  Company, 
Cleveland,  $10,000,  Garardo  Belzano. 
Angelo  Amihetti,  C.  Clements.  P.  A. 
Velotto,  P.  Fillacco,  Albert  Faselo,  S. 
LoPresti. 

The  Phoenix  Rubber  Company,  Ak- 
ron. $125,000.  J.  E.  Whigam,  Jno.  R. 
Brown.  F.  Hopper,  A.  H.  Rash,  A.  J. 
Noble. 

The  Cleveland  Photo-Play  Company, 
Cleveland.  $50,000.  B.  DeWitt.  J.  J. 
Curl.  E.  C.  Landsman,  L.  M.  Young, 
H.  B.  Babb. 

The  J.  J.  Gelts  Company,  Lelpslc, 
$15,000;  dry  goods,  etc.  J.  J.  Geltz, 
E.  L.  Glancy,  Elizabeth  Glancy,  C.  E. 
Abbott,  Homer  F.  Pfister. 

The  Brennan  ft  McBride  Company, 
Cleveland,  $5000;  garage.  J.  A.  Bren- 
nan, A.  H.  Bramsen,  E.  Ackerman. 
M.  Dworken,  S.  A.  Grossner,  T.  H. 
Bramson. 

The  Kehota  Mining  Company,  Zanes- 
ville.  $125,000.  John  Winefordner, 
Clifford  Winefordner.  Frank  E.  Haas 
Edward  R.  Meyer,  E.  M.  Kirk. 

The    Friedman     Baking    -Company, 


Youngstown,  $2500.  Alexander  Fried- 
man, Jacob  Friedman,  Albert  Fried- 
man, Joseph  Friedman,  Theresa  Fried- 
man. 

The  Goodrich  Printing  Company,  To- 
ledo,  $10,000.  Chas.  H.  Goodrich,  W. 
H.  Caverly,  H.  A.  White,  Wm.  R.  Gil- 
bert, Grace  M.  Goodrich. 

The  Lancaster  Board  ft  Paper  Com- 
pany, Lancaster,  $&0,000.  Henry  B. 
Peters,  Geo.  P.  Rising,  Edward  De 
Lancy,  Chas.  S.  Hutchinson,  John  L. 
Graham. 

The  Melodia  Company,  Troy,  $10,- 
000;  manufacturing  musical  instru- 
menis.  C.  M.  Hunt,  Frank  A.  Hume, 
Harry  J.  Henne,  Chas.  H.  Miller,  Rich- 
ard E.  Daugherty. 

The  Hancock  Co-operative  Elevator 
&  Supply  Company,  Pindlay,  $30,000. 
Claud  Hartman,  C.  S.  Johnston,  H.  L. 
Peters,  W.  P.  Gray,  Arthur  Stahl. 
Glenn  Roberts,  P.  W.  Peters,  Samuel 
B.  Rose. 

The  Delphos  Farming  Company,  Del- 
phos,  $30,000.  Henry  L.  Leilich,  David 
Jettinghoff ,  Otto  G.  Hackendom,  Henry 
J.  Jettinghoff  and  Ferdinand  Wehner. 

The  Dolomite  Products  Company, 
Cleveland,  $350,000.  H.  P.  Fells,  G. 
W.  Patnoe,  R.  H.  Crowell,  Louis  Rave- 
nel,  H.  P.  Eells,  Jr. 

The  Bindley  Realty  Company,  Ma- 
rion, $75,000.  Josiah  Bindley,  Edward 
H.  Bindley,  Robert  L  Bindley,  Char- 
lotte Bindley,  Lucile  Bindley. 

The  Mutual  Barber  Supply  Com- 
pany, MassiUon,  $12,000.  H.  M.  Din- 
ger, Harry  G.  Keller,  Ivan  M.  Wagner, 
B.  M.  Sfufts,  H.  O.  Blocher. 

The  Cleveland  Country  Club  Com- 
pany, Cleveland,  $10,000.  W.  H.  Dra- 
per, Peter  M.  Cornwell,  Wallace 
Ewart,  Clefford  G.  Horn,  Wm.  L.  Neld- 
hart. 

The  Breitenbach  Linotype  Company. 
Cincinnati,  $20,000.  L.  M.  Breiten- 
bach, Jos.  F.  Zimmerman,  C.  Lindner, 
J.  H.  O'Connell,  Clarence  A.  Dorger. 

The  McTeman  Company,  Youngs- 
town, $10,000;  wall  paper,  painters' 
supplies,  etc.    Martin  McTeman,  Chas. 
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McTeman,  Leland  Younger,  Arthur  J. 
Traynor,  John  P.  Barrett. 

The  Park  •  Securities  Company, 
Cleveland,  $20,000.  O.  P.  Moulton, 
Theo.  C.  Doolittle,  A.  J.  Miller,  Will- 
iam E.  TouBley,  C.  D.  Freiholm. 

The  Queen  City  Tanning  Company, 
Cincinnati,  $250,000..  William  Rieckel- 
man,  Carl  Reickelman,  Edward  Scha- 
ening,  Anna  M.  Schoening,  Geneva 
Reickelman. 

The  Security  Mortgage  Company, 
Cleveland,  $10,000.    Erwin  G.  Guthery, 

B.  J.  Guthery,  I.  P.  Lihme,  R.  E.  Will- 
iams, H.  M.  Kodet. 

The  Williamson  Securities  Com- 
pany. Cleveland,  $40,000.  Horatio 
Ford,  W.  A.  Seagrave,  'G.  D.  McGwinn, 
N.  I.  Young,  A.  A.  McCaslin. 

The  W.  J.  McCullum  Company, 
Portsmouth,  $10,000;  general  contract- 
ing. W.  J.  McCullum,  D.  A.  Grimes, 
A.  M.  Mitchell,  Sam  M.  Johnson, 
David  A.  Alspaugh. 

The  Sebring  Motor  Companj^  Se- 
bring,  $10,000.  E.  R.  Coleman,  A.  J. 
Stroup,  J.  M.  Hazen,  E.  B.  Frltchman, 

C.  P.  Coulter. 

The  Polks  State  Bank,  Polk,  $25,000. 
John  S.  Kauffman,  William  Priest, 
John  C.  Cribben,  Clyde  .Donley,  Jacob 
F.  Hartsel. 

The  McDermott-Maxon  Company, 
Cincinnati,  $10,000;  Joseph  J.  McDer- 
roott,  Kimball  W.  Maxon,  Margaret 
Maxon,  Harold  McDermott,  Katherine 
McDermott.     General  contracting. 

Emerson  Sash  ft  Door  Company, 
Marion,  $20,000.  C.  M.  Emerson,  M. 
M.  Emerson,  W.  T.  Jones,  R.  M. 
Shute,  W.  N.  Harder. 

The  Toledo  Button  Machine  Com- 
pany, Toledo,  $350,000.  E.  Pauck,  H. 
A.  Stafford,  G.  W.  Walbridge,  John  E. 
Parsons,  Jr.,  and  C.  B.  Hughes. 

The  C.  A.  Deitrich  Company,  Cleve- 
land, $10,000;  haberdashery.  C.  A. 
Deitrich,  Anna  M.  Deitrich,  Eddie 
Deitrich.  Chas.  J.  Koch,  R.  M.  E}wing. 

The  Chapman  Realty  Company,  To- 
ledo, $10,000.  Harry  M.  Chapman, 
Frank  H.  Chapman,  Geo.  U  Chapman, 
William  B.  Chapman,  Howard  V. 
Chapman. 

The  David  H.  Thomas  Coal  Com- 
pany, Cleveland,  $20,000.  Mark  A. 
Copeland,  F.  B.  Evarata,  T.  J.  Moffett, 
O.  E.  Schulz,  C.  Verbsky. 

The  Windmere  Electrical  Con- 
struction &  Fixture  Company,  East 
Cleveland,  $6500.  A.  C.  Day,  A.  L. 
Keifer,  C.  A.  Metzger,  S.  Chester  Cro- 
baugh,  Karl  Germain. 


The  Wenstrup-Peerless  Garage  Com- 
pany. Cincinnati,  $10,000.  Frank  Wen- 
strup,  Edwin  Wenstrup,  Bertrum  Wen- 
strup,  Clem  A.  Beckman,  Leo  J.  Aus- 
ting. 

The  Washtik  Company,  Toledo,  $50,- 
000;  manufacturing  Mattresses.  Chris-    . 
tian  E.  Yoder,  John  H.  Johnson,  E!d- 
ward   Hopkins,   O.  E.   Starr,  John   H. 
O'Leary. 

The  Bellefontalne  Coco-Cola  Bot- 
tling Company,  Bellefontalne,  $5000; 
William  L.  Amett,  R.  R.  Rhoodes, 
Harry  Hermann,  Forrest  L.  Radcliffe, 
Joseph  M.  Weishaupt 

The  U.  N.  D.  Electric  Company,  Ak- 
ron, $15,000.  F.  A.  Dussel,  H.  F.  Uhl, 
Margaret  J.  Dussel,  Will  H.  Dussel, 
William  Woodbridge. 

.increases. 

The  Greenfield-Winden  Company. 
Cleveland:  $10,000  to  $20,000. 

The  Oxford  Pottery  Company,  Cam- 
bridge:   $50,000  to  $75,000. 

The  Properties  Company,  Cleveland; 
$250,000  to  $1,125,000. 

The  McGraw  Tire  ft  Rubber  Com- 
pany, East  Palestine;  $1,475,000  to 
$3,000,000. 

The  Witch-Hazel  Coal  Company, 
Youngstown;  $10,000  to  $75,000. 

The  National  Bond  ft  Share  Com- 
pany, Cleveland;  $10,000  to  $100,000. 

The  West  Ninth  Company,  Cleve- 
land; $10,000  to  $26,000. 

The  Greeneld  Hardware  ft  Supply 
Company,  Greeneld;  $15,000  to  $25,- 
000. 

The  Carola  Company,  Cleveland: 
$25,000  to  $50,000. 

The  Buckeye  Oil  ft  Paint  Company, 
Cleveland;  $10,000  to  $20,000. 

The  Commercial  Discount  Com- 
pany, Cleveland;   $300,000  to  $500,000. 

The  Summit  Auto  Company,  Akron; 
$10,000  to  $100,000. 

The  Peters  Realty  Company;  $25,- 
000  to  $100,000. 

The  Direct  Drive  Axle  Company; 
$10,000  to  $20,000. 

The  Mohawk  Clay  Products  Com- 
pany, Perrysville;  $50,000  to  $75,000. 

The  Widefleld  Service  Company, 
Cincinnati;   )100^to  $100,000. 

Decreases. 

The  Packard  Building  Company, 
Cleveland;    $S5,000  to  $8,500. 

The  Blanchard  Structural  Products 
Company,  Dayton;  $25,000  to  $15,000. 

The  Marion  Lime  and  Stone  Com- 
pany, Mfirion:   $50,000  to  $5000. 

The  Winters-Coleman  Scale  Com- 
pany, Springfield;  $150,000  to  $1500. 


PUBUC  UTILITIES  COMMISSION 


No.  777 — ^Iii  the  Matter  of  the  Statement  and  Petition  of  The  Steu- 
benyille  Railway  Company  for  Leave  to  Issue  Its  Car  Trust  Note 
in  the  Sum  of  $12,600.00  for  the  Porcliase  of  Certain  Electric 
Cars.    Prayer  Granted. 


(Dated  March  16,  1916.) 

This  day,  after  full  hearinsr,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  March  third,  1916, 
of  The  Steubenville  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  asking  for  consent  and  au- 
thority to  make  and  issue  its  promissory  notes  of  the  total  prin- 
cipal sum  of  $12,600.00  in  evidence  of  the  deferred  payments  for 
three  electric  cars,  the  total  cost  of  which  is  to  be  $16,800.00,  and 
it  appearing  that  the  issue  of  said  notes  is  reasonably  required  for 
the  maintenance  and  improvement  of  applicant's  service,  the  <?om- 
mission  is  satisfied  that  its  consent  and  authority  therefor  should 
be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Steubenville  Railway  Company  be, 
and  it  hereby  is  authorized  to  make,  issue  and  deliver  to  the  J.  G. 
BriU  Company,  or  the  person  designated  by  said  company,  its 
promissory  notes  of  the  total  principal  sum  of  twelve  thousand,  six 
hundred  dollars  ($12,600.00) ,  such  notes  to  be  for  the  sum  of  three 
thousand,  one  hundred  and  fifty  dollars  ($3,150.00)  each,  payable 
in  twelve,  twenty-four,  thirty-six  and  forty-eight  mcmths  from 
date  and  to  bear  interest  at  the  rate  of  six  percentum  per  annum. 
It  is  further 

Ordered,  That  said  notes  be  issued  as  evidence  of  the  deferred 
payments  of  three  (3)  thirty-foot,  eight  inch.  Brill  patented,  closed 
vestibule  'Trepajrment"  motor  cars,  the  total  cost  of  which  is  to  be 
the  sum  of  $16,800  and  which  are  to  conform  to  the  specifications 
set  out  in  a  certain  form  of  contract  by  and  between  said  parties, 
dated  November  15, 1915,  a  copy  of  which  was  offered  and  intro- 
duced in  evidence  on  the  hearing  of  this  matter,  marked  for  identic 
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fication  "Exhibit  A/'  which  said  "Exhibit  A''  hereby  is  made  a 
part  of  this  order  by  reference.    It  is  further 

Pbdered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  of  said  notes  pursuant  to  the  terms  and  condi- 
tions herein  prescribed. 

N^  620^-4n  the  Matter  of  the  AppKcation  of  The  HiDsbwo,  Cyn^ 
thiana  and  Bainbridge  Traction  Company  to  Issue  $500,000.00 
Capital  Stock  and  $1,700,000.00  First  Mortgasre,  Five  Per  Cent 
Ten  Year  Bonds.    Prayer  Granted. 


(Dated  March  16,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  September  twenty- 
third,  1915,  and  as  thereafter  amended,  of  The  Hillsboro,  Cynthiana 
and  Bainbridge  Traction  Company,  asking  for  consent  and  author- 
ity to  issue  common  capital  stock  of  the  par  value  of  $300,000.00, 
six  per  cent,  preferred  capital  stock  of  the  par  value  of  $200,000.00 
and  first  mortgage,  five  per  cent,  bonds,  to  mature  in  not  more 
than  fifty  years,  of  the  total  principal  sum  of  $1,700,000.00,  $160,- 
000.00  par  value  of  said  common  stock  to  be  issued  at  par  in  pay- 
ment and  discharge  of  engineering,  legal  and  other  expenses  in- 
curred in  the  securing  of  rights  of  way  and  promotion  of  the  ap- 
plicant's project,  and  the  remainder  of  said  common  stock  and  all 
of  said  preferred  stock  and  said  bonds  to  be  sold  at  not  less  than 
seventy-five  percentum  of  their  par  value  and  the  proceeds  used  in 
the  construction  and  equipment  of  an  interurban  electric  railway 
between  the  cities  of  Hillsboro  and  Chillicothe,  Ohio,  a  distance  of 
42.02  miles;  and  it  appearing  that  the  issue  of  said  stocks  and 
bonds  is  reasonably  required  for  the  construction,  completion,  ex- 
tension and  improvement  of  applicant's  facilities,  the  commission 
is  satisfied  that  its  consent  and  authority  should  be  granted  for  the 
issue  of  said  stocks  and  applicant's  said  bonds  of  the  principal  sum 
of  $1,300,000.00  upon  certain  terms  hereinafter  specified.  It  is, 
therefore. 

Ordered,  That  said  The  Hillsboro,  Cynthiana  and  Bainbridge 
Traction  Company  be,  and  it  hereby  is  authorized  to  issue  its 
common  capital  stock  of  the  par  value  of  three  hundred  thousand 
dollars  ($300,000.00),  its  six  per  cent,  preferred  capital  stock  of 
the  par  value  of  two  hundred  thousand  dollars  ($200,000.00)  and 
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its  first  mortsrage,  five  per  cent,  bonds,  maturing  in  not  more  than 
fifty  years,  of  the  total  principal  sum  of  one  million,  three  hundred 
thousand  dollars  ($1,300,000.00),  and  that  one  hundred  and  forty 
thousand  dollars  ($140,000.00),  par  value,  of  said  common  stock 
be  sold  for  the  highest  price  obtainable  but  not  less  than  seventy- 
five  percentum  of  the  par  value  thereof,  and  said  preferred  stock 
and  said  bonds  for  the  highest  prices  obtainable  but  not  less  than 
eighty  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  and  bonds,  herein  authorized  to  be  sold,  be  devoted  to 
and  used  for  the  following  purposes,  and  no  others,  to-wit:  The 
purchase  of  depot  sites  and  other  properties,  to  be  used  and  useful 
for  the  prosecution  of  applicant's  corporate  purposes,  and  the  con- 
struction and  equipment  of  a  line  of  interurban  electric  railroad 
between  the  cities  of  Hillsboro  and  Chillicothe,  Ohio,  a  distance  of 
42.02  miles,  in  conformity  with  certain  estimates  submitted  herein, 
the  summary  of  which  is  set  out  in  a  certain  statement  marked 
"Amended  Exhibit  F,"*  filed  herein  on  the  twenty-third  day  of 
September,  1915,  which  said  amended  Exhibit  F  hereby  is  made 
a  part  of  this  order  by  reference.    It  is'  further 

Ordered,  That  when  sufficient  of  said  capital  stocks  and  bonds 
have  been  actually  sold,  or  the  sale  thereof  is  guaranteed  by  bona 
fide  subscriptions  to  insure  the  completion  and  equipment  of  said 
line  of  interurban  railroad,  said  common  capital  stock  of  the  par 
value  of  one  hundred  and  sixty  thousand  dollars  ($160,000.00) 
may  upon  application  to,  and  approved  by  the  commission,  be 
issued  at  par  in  payment  for  engineering  expenses  incurred  in  the 
survey  of  said  line,  legal  services,  for  rights-of-way,  franchises, 
organization  and  promotion  of  the  applicant  company,  as  more  fully 
described  in  item  one  of  said  amended  Exhibit  F.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion, within  fifteen  days  after  the  close  of  each  calendar  quarter 
of  the  issue  and  disposition  of  said  capital  stocks  and  bonds  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order.    It  is  further 

Ordered,  That  consent  and  authority  for  the  issue  by  appli- 
cant of  its  said  first  mortgage  bonds  of  the  further  sum  of  four 
hundred  thousand  dollars  ($400,000.00)  be,  and  it  hereby  is  with- 
held, and  that  said  application,  insofar  as  it  asks  such  consent 
and  authority  be,  and  it  hereby  is  dismissed. 
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No.  782 — ^In  the  Matter  of  the  Petition  of  The  Farmers  and  Mer- 
chants  Telephone  Company  of  Paris,  Stark  County,  Ohio,  and 
David  R.  Forgan,  Edgrar  S.  Bloom  and  Franlc  F.  Fowle,  Receivers, 
Central  Union  Tdephone  Company,  for  Such  Consent  and  Ap- 
proval of  the  Commission  as  May  be  Necessary  to  Permit  Them 
to  Enter  Into  Contracts  With  Each  Other  That  Will  Enable 
Them  to  Interchange  Toll  Business.    Prayer  Granted. 


(Dated  March  16,  1916.) 

The  Farmers  and  Merchants  Telephone  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of  Ohio,  with  its  prin- 
cipar  place  of  business  at  Paris,  Stark  county,  Ohio,  and  David  R. 
Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the  duly  appointed 
and  acting  receivers  for  the  Central  Union  Telephone  Company 
having,  on  the  tenth  day  of  March,  1916,  filed  their  joint  appli- 
cation asking  for  such  consent  and  approval  of  the  commission  as 
may  be  necessary  to  permit  them  to  enter  into  contracts  with  each 
other  that  will  enable  them  to  interchange  toll  business,  and  the 
commission  having,  upon  the  filing  of  said  application,  deemed  the 
assignment  of  said  matter  for  hearing  to  be  unnecessary,  and 
said  matter  coming  on  now  for  final  consideration  and  it  appear- 
ing that  the  service  furnished  the  public  will  be  improved  thereby 
and  that  the  public  will  be  furnished  adequate  service  for  a  rea^ 
sonable  and  just  rate,  rental,  toll  or  charge  therefor,  the  commis- 
sion is  satisfied  that  its  consent  and  authority  to  the  construction 
of  a  physical  connection  between  applicant's  respective  plants  and 
systems  and  the  interchange  of  service  thereby  should  be  granted. 
It  is,  therefore. 

Ordered,  That  said  The  Farmers  and  Merchants  Telephone 
Company  and  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  receivers  for  The  Central  Union  Telephone  Com- 
pany, be,  and  they  hereby  are  authorized  to  form  a  physical  con- 
nection between  their  respective  telephone  plants  and  systems,  and 
to  interchange  service  as  provided  by  law.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the  con- 
sent to  or  approval,  by  this  commission,  of  any  increase  in  rates  or 
diminution  of  service  by  said  applicants.    It  is  further 

Ordered,  That  said  applicants  forthwith  file  with  this  com- 
mission schedules  of  rates  and  rules  for  said  interchanged  service, 
and  that  the  authority  herein  granted  may  be  exercised  from  and 
after  the  date  of  such  filing  of  said  schedules. 
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CALENDAR 

April  3— 

1:30  p.  m.— Protest  of  Hillflboro  Light  ft  Fuel  Company  against  tentative 
valuation. 

April  4—     . 

9:00  a.  m. — ^Appeal  of  Coshocton  Gas  Company. 
1:30  p.  m. — ^Appeal  of  Dayton  Gas  Company. 

April  6— 

9:00  a.  m. — Cleveland  Railway  Company  vs.  B.  ft  O.  R.  R.  Co.  et  al. 

10:00  a.  m.--Springfleld  and  Xenia  Ry.  Co.  vs.  P.  C.  C.  ft  St.  L.  Ry.  Co. 
April  7— 

9:00  a.  m. — ^Wheeling  and  Lake  Erie  R.  R.  Co.  vs.  L.  E.  &  P.  R.  R.  Company. 

9:00  a.  m. — ^Application  of  Cleveland  Telephone  Company  to  issue  $2,000,000 

capital  stock  and  $3,000,000  4  year  5%  notes. 


INDUSTRIAL  COMMISSION 


IN  RE  BLOOMBERG.    No.  127413 


When  a  plumber  is  injured  while  going  by  the  most  direct  route 
from  his  employer's  shop  to  a  job  of  work  to  be  done,  at  a  time  durinj? 
the  hours  of  nis  usual  employment  and  under  orders  of  his  employer,  he 
is  in  the  course  of  his  employment  and  compensation  for  the  injury  sus- 
tained will  be  paid. 

(Decided  March  2,  1916.) 

By  the  Commission : 

Charles  Bloomberg,  a  plumber  in  the  emplojrment  of  The  Ideal 
Flumbinsr  &  Heating  Company  of  Youngstown,  was  directed  by  his 
employer  to  go  from  the  plumbing  shop  to  a  building  in  the  same 
city  several  squares  distant  and  there  do  some  plumbing  work.  This 
employe  started  from  the  shop  and  was  going  by  the  most  direct 
route  to  the  place  where  the  work  was  to  be  done.  While  on  his 
way  he  met  an  acquaintance,  stopped  for  a  few  moments  and  talked 
to  him  upon  the  sidewalk.    A  stranger  appeared,  who  was  intoxi- 
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cated,  and  attempted  to  join  in  the  conversation.  He  was  told  by 
one  of  the  men  that  his  presence  was  not  wanted  and  he  went  away. 
Mr.  Bloomberg  resumed  his  way  to  work  and  after  he  had  gone  a 
few  blocks  the  above  mentioned  stranger  suddenly  appeared  and 
without  warning  threw  a  brick  which  struck  claimant's  face  inflict- 
ing some  contusions  and  severe  lacerations  which  disabled  the  in- 
jured man  for  a  period  of  about  three  weeks.  It  is  for  this  disabil- 
ity that  compensation  is  asked. 

Section  25  of  our  workmen*s  compensation  law,  G.  C.  1465-72, 
contains  the  following  provision : 

"The  State  Liability  Board  of  Awards  shall  disburse  the 
state  insurance  fund  to  such  employes  of  employers  as  have 
paid  into  said  fund  the  premiums  applicable  to  the  classes  to 
which  they  belong,  who  have  been  injured  in  the  course  of 
their  employment,  wheresoever  such  injuries  have  occurred, 
and  which  have  not  been  purposely  self-inflicted,  or  to.  their 
dependents  in  case  death  has  ensued." 

The  question  which  must  be  answered  in  this  claim  is,  *Was 
claimant  injured  in  the  course  of  his  employment?" 

A  reading  of  the  statute  at  once  discloses  the  important  fact 
that  unlike  many  compensation  laws  our  law  does  not  require  that 
an  accident  or  injury  "arise  out  of  the  claimant's  employment"  but 
the  only  requirement  in  this  connection  is  that  claimant  be  in  the 
course  of  his  employment  at  the  time  the  injury  is  sustained.  We 
have  considered  this  question  on  several  different  occasions  and 
believe  this  rule  to  be  well  settled. 

See  IN  re  Schwenlein,  No.  35164,  Vol.  1,  No.  7,  page  136, 
Bulletin  of  The  Industrial  Commission  of  Ohio;  13  O.  L.  R.. 
98. 

While  no  definite  rule  can  be  laid  down  for  determining  whether 
an  employe  is  in  the  course  of  his  employment  at  any  given  time, 
inany  courts  and  commissions  which  have  considered  this  question 
have  adopted  the  following  test  or  definition  of  the  phrase,  "course 
of  employment":  "An  accident  arises  in  the  course  of  the  em- 
ployment if  it  occurs  while  the  employe  is  doing  what  a  man  so  em- 
ployed may  reasonably  do  within  a  time  during  which  he  is  em- 
ployed and  at  a  place  where  he  may  reasonably  be  during  that  time." 
an  employe  is  in  the  course  of  his  employment  at  any  given  time 
courts  and  commissions  which  have  considered  this  question  have 
adopted  the  following  test  or  definition  of  the  phrase,  "course  of  em- 
ployment" :  "An  accident  arises  in  the  course  of  the  employment  if 
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it  occurs  while  the  employe  is  doing  what  a  man  so  employed  may 
reasonably  do  within  a  time  during  which  he  is  employed  and  at  a 
place  where  he  may  reasonably  be  during  that  time." 

See  In  Re  Mack,  No.  37914,  Vol.  1,  No.  7,  page  120,  Bul- 
letin of  The  Industrial  Commission  of. Ohio;  6  N.  C.  C.  A. 
(Ohio  appendix),  1204. 

Applying  this  rule  to  the  facts  in  the  case  at  hand  we  find  that 
the  claimant's  act  in  going  from  his  master's  shop  to  the  place 
where  work  was  to  be  done  was  something  which  he  might  reason- 
ably do,  in  fact,  something  which  he  must  necessarily  do  in  the  pur- 
suit of  his  occupation.  Furthermore,  the  act  he  was  doing  at  the 
time  had  been  ordered  by  the  employer.  The  time  consumed  in 
going  from  the  shop  to  the  job  was  undoubtedly  a  part  of  the  em- 
ployer's regular  working  day  for  which  wages  were  paid  and  which 
in  turn  was  charged  by  the  employer  against  the  party  for  whom 
the  work  was  done.  It  is  true  that  the  employe  may  have  tempor- 
arily left  the  course  of  his  employment  when  he  stopped  and  con- 
versed with  an  acquaintance  upon  the  street,  but  at  the  time  the  in- 
jury was  received  this  departure,  if  departure  it  was,  had  ceased. 
Claimant  had  resumed  his  way  as  originally  ordered  by  his  em- 
ployer. It  will  also  be  observed  that  the  law  provides  compensa- 
tion for  injuries  "wheresoever  such  injuries  have  occurred"  there- 
fore, it  is  not  essential  that  one  be  on  the  premises  of  the  employer 
or  on  premises  under  the  employer's  control  at  the  time  the  injury 
is  received.  At  the  time  claimant  was  injured  he  was  at  a  place 
where  he  might  reasonably  be  and  in  the  same  relative  position  he 
would  have  been  had  be  been  going  from  one  building  to  another  on 
the  premises  of  his  employer.  Wherefor,  it  is  our  opinion  that  the 
claimant  herein  was  injured  while  in  the  course  of  his  employment 
and  compensation  is  awarded  for  the  disability  which  resulted  from 
the  injury  sustained. 
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The  Tbx  Comiiiissi(m  of  Ohio  is  Without  Jurisdiction  to  Hear  Ap- 
peals From  Decisions  of  a  District  Board  of  Complaints^  Where 
Such  Appeals  Were  Filed  With  the  Commission  hy  the  County 
Auditor  Prior  to  January  1,  1916,  and  Within  Thirty  Days  After 
the  Decisions  Were  Rendered,  in  Cases  Where  Said  County  Aud- 
itor was  not  a  Complainant  —  Said  Cmnmission  is  Also  Without 
Jurisdiction  to  Hear  Appeals  Filed  With  it  by  the  County  AudiUMr 
Since  January  1, 1916,  and  More  Than  Thirty  Days  After  the  De- 
cisions Were  Rendered,  in  Cases  Where  the  County  Auditor  was 
not  a  Complainant  —  Said  Commisidon  has  Jurisdiction  to  Hear 
Appeals  From  Such  Decisions,  Where  Such  Appeals  Were  Filed 
Since  January  1,  1916,  but  Within  the  Thirty-day  Period,  by  the 
County  Auditor,  Even  Though  Said  County  Auditor  was  not  the 
Complainant  Below  —  Said  Commission  has  no  Jurisdiction  to 
Hear  Appeals  From  Such  Decisions,  Where  Such  Appeals  are  FUed 
by  the  Complainants  Below  More  Than  Thirty  Days  After  Said 
Decisions  Were  Rendered. 


No.  1891— (Opinion  Dated  March  17,  1916.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    In  your  letter  under  date  of  February  15,  you  re- 
quest my  opinion  as  follows : 

"On  the  hearing  of  numerous  appeals  from  the  decision 
of  the  Board  of  Complaints  of  Lucas  County,  motions  were 
made  in  divers  cases  as  to  the  jurisdiction  of  the  commission 
for  the  following  reasons : 

"1.  Appeals  were  filed  by  the  auditor,  who  was  not  a 
complainant  below ;  said  appeals  being  filed  prior  to  January 
1,  1916,  and  within  thirty  days  from  the  decision  of  the  Board 
of  Complaints. 

"2.  Appeals  were  filed  by  the  auditor,  who  was  not  a  com- 
plainant below ;  said  appeals  being  filed  since  January  1,  1916, 
and  more  than  thirty  days  after  the  decision  of  the  Board  of 
Complaints. 

"3.  Appeals  were  filed  by  the  auditor  who  was  not  a 
complainant  below;  said  appeals  being  filed  since  January  1, 
1916,  but  within  thirty  days  from  the  decision  of  the  Board 
of  Complaints. 
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"4.  Appeals  were  filed  by  parties  who  were  complainants 
below ;  said  appeals,  however,  being:  filed  more  than  thirty  days 
after  the  decision  of  the  Board  of  Complaints. 

"The  Commission  respectfully  requests  your  opinion  as 
to  what  ruling  it  should  make  on  the  various  grounds  stated/' 


You  have  submitted  for  my  examination  a  transcript  of  testi- 
mony taken  by  your  commission  in  a  hearing  held  at  the  office  of  the 
prosecuting  attorney  of  Lucas  county,  for  the  purpose  of  investi- 
gating certain  rumors  of  fraud  and  irregularity  on  the  part  of  the 
taxing  officials  of  said  county  in  connection  with  certain  with  cer- 
tain reductions  made  by  the  District  Board  of  Complaints  in  the  val- 
uations of  property  as  returned  for  taxation  by  the  District  Board 
of  Assessors  of  said  county. 

In  arriving  at  the  conclusion  hereinafter  expressed  in  answer 
to  your  foregoing  inquiry  I  would  not  be  understood  as  expressing 
any  opinion  upon  the  evidence  disclosed  in  the  aforesaid  transcript 
as  to  whether  there  was  in  fact  such  fraud  or  irregularity  in  con- 
nection with  said  reductions  as  would  justify  your  commission  in 
holding  that  in  any  or  all  of  the  cases  referred  to  in  your  inquiry 
.in  which  an  appeal  was  not  taken  to  your  commission  within  thirty 
days  from  the  decision  of  the  District  Board  of  Complaints,  as  pro- 
vided in  Section  31  of  the  Wames  Law  so  called,  as  hereinafter  set 
forth,  the  filing  of  said  appeal  was  prevented  by  said  fraud  or  irreg- 
ularity. 

I  am  of  the  opinion,  however,  that  in  making  the  investiga- 
tion above  referred  to  your  commission  acted  within  the  scope  of 
its  authority,  and  if,  upon  a  careful  consideration  of  all  the  facts 
and  circumstances  of  each  particular  case,  your  commission  deter- 
mines that  in  such  case  an  appeal  from  the  decision  of  said  District 
Board  of  Complaints  within  said  thirty  day  period  was  prevented 
by  the  fraudulent  act  or  wilful  misconduct  of  said  District  Board 
of  Assessors  or  District  Board  of  Complaints,  or  of  any  member  of 
either  of  said  boards,  then  I  am  of  the  opinion  that  in  such  case,  in 
so  far  as  said  fraudulent  act  or  wilful  misconduct  prevented  the  fil- 
ing of  said  appeal  within  said  thirty-day  period,  said  limitation 
would  not  prevail, 

I  call  your  attention  to  the  following  provisions  of  sections  of 
the  Wames  Law,  so-called,  103  O.  L.,  786-804,  as  in  force  prior  to 
January  1,  1916,  the  date  when  the  act  of  the  General  Assembly 
known  as  the  Parrett-Whittemore  Law  became  effective ; 
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Section  14  of  said  act  (Section  6692  Q.  C.)  ^ 

''It  shall  be  the  duty  of  the  board  of  complaints  to  hear 
all  complaints  relating  to  the  assessment  of  both  real  and  per- 
sonal property.  It  shall  have  power  to  lower  or  raise  the  as- 
sessments of  all  property  submitted  to  it  for  review,  or  it  may 
order  a  re-assessment  by  the  original  assessing  officer.  At  any 
hearing  before  the  board,  the  assessing  officer  may  appear  to 
defend  his  assessments.  Either  party  may  appeal  to  the  tax 
commission  of  Ohio  from  the  decision  of  the  board.     *     *     *  " 

Section  18  of  said  act  (Section  5696  G.  C.) : 

"The  district  board  of  complaints  shall  have  power  to  in- 
vestigate all  complaints  against  assessments  on  the  tax  list, 
with  respect  to  the  amount  of  property  listed  as  well  as  with 
respect  to  the  valuation  at  which  the  same  is  listed.  The 
power  of  the  board  shall  extend  to  all  cases  in  which  real  estate 
or  personal  property  has  been  assessed  for  taxation  for  the 
current  year,  and  to  additions  and  corrections  made  during 
the  next  preceding  year  to  the  tax  lists  of  previous  years, 
but  not  to  assessments,  additions  or  corrections  made  by  the 
tax  commission  of  Ohio. 

Section  21  of  said  act  (Section  5599  G.  C.) : 

"On  or  before  the  first  day  of  July,  annually,  the  district 
assessor  shall  give  ten  days'  notice,  *  *  *  *  that  the 
tax  lists  for  the  current  year  have  been  completed  and  are 
open  for  public  inspection  in  his  office,  and  that  complaints 
against  any  valuation  or,  assessment,  except  the  valuations 
fixed  and  assessments  made  by  the  tax  commission  of  Ohio, 
will  be  heard  by  the  district  board  of  complaints     *     *     *  »» 

Section  24  of  said  act  (Section  5602  G.  C.)  : 

"Complaints  against  any  valuation  or  assessment  on  the 
tax  list  for  the  current  year  may  be  filed  with  tiie  county 
auditor  before  the  meeting  of  the  district  board  of  complaints 
or  thereafter  during  its  session.  Any  taxpayer  may  file  such 
complaint  as  to  the  valuation  or  assessment  of  his  own  or 
other's  property,  and  the  county  commissioners,  the  prosecut- 
ing attorney,  county  auditor,  county  treasurer  or  any  board 
of  township  trustees,  any  board  of  education,  mayor  or  council 
of  any  municipal  corporation  in  the  county  shall  have  the 
right  to  file  such  a  complaint." 


Section  25  of  said  act  (Section  5603  G.  C.) : 

"The  county  auditor  shall  lay  before  the  district  board  of 
complaints  all  complaints  filed  with  him.  The  board  shall  in-* 
vestigate  all  such  complaints  and  may  increase  or  decrease  any 
valuation  or  correct  any  assessment  complained  of,  and  no 

other." 
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Section  27  of  said  act  (Section  5605  G.  C.) : 

"The  district  board  of  complaints  shall  not  increase  any 
valuation  complained  of  without  giving  reasonable  notice  to 
the  person  in  whose  name  the  propierty  affected  thereby  is 
listed,  and  affording  him  an  opportunity  to  be  heard.    *    *    *  " 

Section  29  of  said  act  (Section  5607  G.  C.) : 

"The  district  board  of  complaints  shall  certify  its  action 
to  the  district  assessor,  who  shall  correct  the  tax  lists  and  du- 
plicates according  to  the  deductions  and  additions  ordered  by 
the  board,  in  the  manner  provided  for  by  law  for  making  cor- 
rections thereof.  If  the  tax  list  and  duplicate  have  been  de- 
livered to  the  county  auditor,  the  district  assessor  shall  cer- 
tify such  corrections  to  him  and  he  shall  enter  such  correc- 
tions on  his  tax  list  and  the  treasurer's  duplicate." 

Section  31  of  said  act  (Section  5609  G.  C.) : 

"An  appeal  from  the  decision  of  a  district  board  of  com- 
plaints may  be  taken  to  the  tax  commission  of  Ohio,  within 
thirty  days  after  the  decision  of  such  board,  by  the  district 
assessor,  or  by  any  complainant,  as  provided  in  Section  twenty- 
four  of  this  act.  Such  appeal  shall  be  taken  by  written  notice 
to  that  effect  filed  with  the  tax  commission  and  with  the  county 
auditor,  who  shall  thereupon  certify  to  the  commission  a  copy 
of  the  record  of  the  board  of  complaints,  pertaining  to  the 
original  complaint,  together  with  the  minutes  thereof,  and  all 
evidence,  documentary  or  otherwise,  offered  in  connection 
therewith.  Upon  receipt  of  notice  of  appeal,  the  county  audi- 
tor shall  notify  all  such  parties  interested,  and  shall  file  proof 
of  such  notice  with  the  tax  commission  of  Ohio." 

It  appears  that  the  district  board  of  complaints  of  Lucas  coun- 
ty, in  the  exercise  of  the  authority  conferred  upon  it  by  the  above 
provisions  of  the  statutes,  acted  upon  certain  complaints  duly  filed 
with  said  board  and  that  appeals  from  the  decisions  of  said  district 
board  of  complaints  have  been  filed  with  the  tax  commission. 

The  jurisdiction  of  the  tax  commission  to  hear  said  appeals  and 
act  upon  them  is  challenged  by  motions  filed  in  the  several  cases  and 
you  ask  to  be  advised  as  to  what  ruling  should  be  made  on  the  va- 
rious grounds  set  forth  in  your  inquiry. 

Considering  first  those  appeals  from  the  decisions  of  the  dis- 
trict board  of  complaints  of  Lucas  county,  filed  with  the  commission 
by  the  auditor  of  said  county,  prior  to  January  1,  1916,  and  within 
thirty  days  from  said  decisions  of  said  district  board  of  complaints, 
in  cases  in  which  said  county  auditor  was  not  complainant  to  said 
district  board,  of  complaints,  I  am  of  the  opinion  that  in  such  cases 
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your  commission  is  without  jurisdiction  to  hear  said  appeals  and 
the  motions  filed  in  said  cases  should  be  sustained,  for  the  reason 
that,  in  said  cases,  the  county  auditor,  not  having  been  the  com- 
plainant below,  was  without  authority  in  law  to  file  said  appeals. 
K  in  said  cases  the  county  auditor,  in  the  exercise  of  the  authority 
vested  in  him  by  the  above  provision  of  Section  5602  G.  C,  as  in 
force  prior  to  January  1, 1916,  had  complained  to  the  district  board 
of  complaints  that  the  several  valuations  of  property  involved  in 
said  cases,  as  returned  for  taxation  by  the  district  board  of  assess- 
ors, were  not  returned  at  their  true  value  in  money,  I  think  that  his 
right  to  appeal  to  your  commission  from  the  decisions  of  said  dis- 
trict board  of  complaints,  under  authority  of  Section  5609  G.  C, 
as  in  force  prior  to  said  date  of  January  1,  1916,  could  not  be  ques- 
tioned. 

By  the  plain  terms  of  the  provision  of  the  first  part  of  said  Sec- 
tion 5609  G.  C,  the  right  to  appeal  from  the  decision  of  the  district 
board  of  complaints  to  the  tax  commission  was  limited  to  the  dis- 
trict assessor  or  the  complainant  as  provided  in  Section  24  of  the 
act  (Section  5602  G.  C).  The  county  auditor,  not  having  been  the 
complainant  below,  could  not  therefore  file  said  appeals.  Inasmuch 
as  neither  the  district  board  of  assessors  nor  the  complainant  below 
appealed  to  your  commission  from  the  decisions  of  the  district  board 
of  complaints,  within  thirty  days  after  said  decisions  in  said  cases 
were  rendered,  I  am  of  the  opinion  that  this  failure  to  exhaust  the 
administrative  remedy  afforded  by  the  provisions  of  said  Section 
5609  G.  C.,  foreclosed  any  judicial  remedy,  and  that  said  decisions 
of  said  district  board  of  complaints  are  theref (3re  final. 

As  to  those  appeals  from  the  decisions  of  said  district  board  of 
complaints,  filed  with  the  tax  commission  by  said  county  auditor 
since  January  1,  1916,  and  more  than  thirty  days  after  said  de- 
cisions were  rendered,  in  cases  in  which  said  county  auditor  was 
not  the  complainant  to  the  district  board  of  complaints,  I  am  of 
the  opinion  that  in  said  cases  your  commission  is  without  jurisdic- 
.tion  to  hear  said  appeals  and  that  the  motions,  filed  in  said  cas^, 
should  be  sustained. 

I  do  not  base  this  conclusion  upon  the  fact  that  the  said  appeals 
were  filed  since  said  date  of  January  1,  1916,  when  the  repeal  of  the 
Wames  Law  became  effective,  nor  upon  the  fact  that  the  county 
auditor  was  not  the  complainant  below,  but  upon  the  fact  that  said 
appeals  were  not  filed  within  the  thirty-day  period  provided  in  said 
Section  5609  G.  C.  as  in  force  prior  to  said  date  of  January  1,  1916. 

I  am  of  the  opinion  that,  in  any  of  said  cases,  the  complainant 
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below  had  the  right  to  appeal  from  the  decision  of  the  district  board 
of  complaints  to  your  commission  within  said  thirty  days  period, 
even  though  said  period  extended  over  into  the  month  of  January, 
1916,  such  right  being  afforded  to  said  complainant  by  the  provis- 
ions of  Section  26  of  the  General  Code  which  provides : 

"Whenever  a  statute  is  repealed  or  amended,  such  repeal 
or  amendment  shall  in  no  manner  affect  pending  actions,  pros- 
ecutions, or  proceedings,  civil  or  criminal,  and  when  the  repeal 
or  amendment  relates  to  the  remedy,  it  shall  not  affect  pend- 
ing actions,  prosecutions,  or  proceedings,  unless  so  expressed, 
nor  shall  any  repeal  or  amendment  affect  causes  of  such  action, 
prosecution,  or  proceeding,  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise  expressly  provided  in  the 
amending  or  repealing  act/' 

The  filing  of  said  complaint  with  the  district  board  of  com- 
plaints and  the  appeal  from  the  decision  of  said  district  board  of 
complaints  would  clearly  have  been  a  "proceeding"  within  the  mean- 
ing of  the  above  provision  of  said  Section  26  G.  C. 

Cincinnati  v.  Davis,  58  0.  S.,  225. 

State  ex  rel.  v.  Cass,  32  C.  C,  208,  affirmed  without  report 
84  O.  S.,  443. 

It  is  equally  clear  that,  in  any  of  said  cases,  the  district  board 
of  assessors  had  this  right  to  file  an  appeal  with  your  commission 
within  said  thirty-day  period,  at  any  time  prior  to  said  date  of  Jan- 
uary 1,  1916,  and  if  said  thirty-day  period  extended  over  into  said 
month  of  January,  1916,  I  am  of  the  opinion  that  the  county  aud- 
itor, who  by  the  provision  of  Section  17  of  the  Parrett-Whittemore 
Law,  106  0.  L.,  246,  is  authorized  to  complete  any  of  the  unfinished 
business  of  the  district  board  of  assessors,  would  have  had  the 
right  under  provision  of  said  Section  26  G.  C.  to  file  said  appeal 
after  said  date  of  January  1,  1916,  and  within  said  thirty-day 
period. 

The  fact  remains,  however,  that  this  action  was  not  taken  with- 
in said  thirty-day  period.  I  am  therefore  compelled  to  reach  the 
conclusion  that,  in  so  far  as  the  tax  commission  is  concerned,  the 
decisions  of  the  district  board  of  complaints  in  said  cases  are  final 
and  that  inasmuch  as  the  right  to  appeal  to  your  commission  was 
not  exercised  within  said  thirty-day  period,  no  judicial  remedy  is 
now  available.  This  conclusion  is  in  harmony  with  an  opinion  of 
my  predecessor,  Hon.  Timothy  S.  Hogan,  rendered  to  your  commis- 
sion under  date  of  December  14,  1914,  as  found  in  the  Annual  Re- 


934  Depabtment  Reports 

port  or  the  Attorney  General  for  said  year  at  page  1539  of  said 
report. 

It  follows  from  what  has  already  been  said  that,  as  to  those  ap- 
peals from  the  decisions  of  the  district  board  of  complaints,  filed 
with  the  tax  commission  by  said  county  auditor  since  January  1, 
1916,  but  within  said  thirty-day  period,  even  though  said  county 
auditor  was  not  the  complainant  below,  said  county  auditor,  in  such 
cases,  succeeds  the  district  board  of  assessors  by  virtue  of  the  above 
provision  of  Section  1  of  said  Parrett-Whittemore  Law,  and  there- 
fore had  the  right  to  file  said  appeals.  I  am  of  the  opinion  therefore 
that,  m  these  cases,  the  motions  filed  with  your  commission  and 
praying  that  said  cases  be  dismissed  on  the  ground  that  your  com- 
missioT>  ^as  no  jurisdiction  to  hear  said  appeals  are  not  well  taken 
and  should  be  overruled. 

In  ^ases  of  appeals  from  the  decisions  of  said  district  board  of 
complaints,  filed  with  the  tax  commission  by  the  complainants  be- 
low, more  than  thirty  days  after  said  decisions  were  rendered,  I  am 
of  the  upinion,  for  reasons  already  stated,  that  your  commission  is 
without  jurisdiction  to  hear  said  appeals  and  that  the  motions  to 
dismiss,  filed  with  your  commission  in  said  cases,  should  be  sus- 
tained. 

The  Public  Utilities  Commission  of  Ohio  Was  Authorized  to  Make, 
Promulgate  and  Require  Compliance  With  Order  No.  176, 
Adopted  and  Promulgated  on  the  19th  Day  of  March,  1914, 
Under  Favor  of  Section  499-8,  General  Code,  (103  O.  L«  808),  Said 
Order  Requires  All  Public  Utilities  and  Intenirban  Railroads 
Operating  in  Ohio  to  File  With  Said  Commission  Lists  and  In- 
ventories of  All  Their  Pr<^erty,  With  the  Value  Thereof. 


No.  1394— (Opinion  Dated  March  17,  1916.) 

The  Public  Utilities  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    You  submit  for  my  opinion  thereon  the  following 
facts  and  inquiries: 

"On  the  19th  day  of  March,  1914,  the  Public  Utilities 
Commission  of  Ohio  adopted  and  promulgated  its  administra- 
tive order  No.  176,  copy  of  which  is  hereto  attached  and  made 
part  hereof,  under  favor  of  Section  499-8  of  the  General  Code 
of  Ohio.     (103  O.  L.,  page  808.) 

"Since  the  19th  day  of  March,  1914,  the  commission  has 
granted  from  time  to  time  extension,  upon  application,  for 
the  filing  of  such  inventories  and  appraisements.    Approxi- 
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mately  one-half  of  the  utilities  amenable  to  said  order  have 
filed  their  inventories  and  lists  of  property  as  provided  for  in 
said  order. 

"On  May  5th,  1915,  the  legislature  amended  Section  499-8 
of  the  General  Code  of  Ohio  (105-106  O.  L.,  page  225). 

"The  commission  respectfully  requests  your  official  opin- 
ion concerning  this  order  and  the  statute  under  which  it  was 
promulgated,  as  follows: 

"First — ^Was  the  Public  Utilities  Commission  of  Ohio 
legally  authorized  to  make,  promulgate  and  require  compli- 
ance with  said  order  No.  176? 

"Second^ — ^If  the  commission  had  and  has  such  legal 
authority,  and  the  order  should  be  valid  for  the  purpose  of 
ascertaining  the  reasonableness  and  justness  of  rates  and 
charges  for  the  service  rendered  by  public  utilities  or  rail- 
roads of  this  state,  or  for  any  other  purpose  authorized  by 
law,  has  the  commission  the  legal  authority  to  require  a  public 
utility  or  interurban  railroad,  within  the  State  of  Ohio,  to 
make  and  file  with  it  such  inventory  and  appraisement,  when 
the  question  of  the  reasonableness  and  justness  of  rates  and 
the  charge  for  the  service  rendered  by  the  public  utility  or 
railroad  is  not  an  issue  or  object? 

"Third — ^When  the  purpose  is  not  to  ascertain  the  reason- 
ableness and  justness  of  rates  and  charges  for  the  service 
rendered  by  public  utilities  or.  railroads  of  this  state,  and 
there  has  been  no  request  of  the  council  of  any  municipality 
that  the  commission,  after  hearing,  determine  that  such  a 
valuation  is  necessary,  has  the  commission  the  legal  authority 
to  either  require  the  public  utility  or  interurban  railroad  to 
make  and  file  the  inventory  and  appraisement,  or  at  its  own 
instance  to  make  an  inventory  and  appraisement?" 

That  part  of  said  order  No.  176,  the  consideration  of  which 
is  necessary  to  answer  the  questions  you  submit,  is  as  follows: 

"The  commission  having  under  consideration  the  investi- 
gation and  ascertainment  of  the  value  of  the  property  of 
public  utilities  and  of  interurban  railroads  of  the  state  of 
Ohio,  for  the  purpose  of  ascertaining  the  reasonableness  and 
justice  of  the  rates  and  charges  for  service  rendered  by  such 
public  utilities  and  interurban  railroads,  and  for  other  pur- 
poses authorized  by  law,  and  it  appearing  that  the  value  of 
the  property  of  such  public  utilities  and  interurban  railroads 
should  be  investigated  and  ascertained,  and  that  rules  and 
regulations  prescribing  the  details  of  the  inventory  of  the 
property  of  each  such  public  utility  and  interurban  railroad 
are  necessary,  and  it  appearing  further  that  public  utilities 
and  interurban  railroads  are  required  by  law  to  co-operate 
with  and  aid  the  commission  in  investigating  and  ascertain- 
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ing  the  value  of  the  property  of  such  public  utilities  and  in- 
terurban  railroads.     It  is,  therefore, 

''Ordered,  That  all  public  utilities  and  interurban  rail- 
roads operating,  doing  business  or  holding  property,  except 
messenger  and  signalling  companies,  in  the  state  of  Ohio  be, 
and  they  each  and  all  are  hereby  notified,  directed  and  re- 
quired to  provide  and  furnish  to  the  commission  lists  and 
inventories  of  all  the  kinds  and  classes  of  property  with  the 
value  of  each  kind  and  class  owned,  operated  or  leased  by 
each  such  public  utility  and  interurban  railroad.  It  is 
further 

Ordered,  That  the  lists,  inventories  and  valuations  herein 
required  to  be  provided  and  furnished  shall  be  in  the  form  and 
detail  following:     ♦     ♦     ♦     ♦>» 

This  order  was  issued  at  Columbus,  Ohio,  on  the  nineteenth 
day  of  March,  nineteen  hundred  and  fourteen,  and  provided  that 
the  lists,  inventories  and  valuations  therein  required  should  be 
filed  in  duplicate  at  the  office  of  the  commission  at  Columbus,  Ohio, 
on  or  before  the  first  day  of  August,  nineteen  hundred  and  four- 
teen. The  order  also  provided  that  the  public  utilities  and  inter- 
urban railroads  of  the  state,  to  which  it  was  made  to  apply,  might 
obtain  extensions  of  the  time  designated  in  the  order  for  the  filing 
of  such  inventories  and  that  in  accordance  therewith,  extensions 
have  been  made  from  time  to  time  until  at  present,  as  stated  in 
your  inquiry,  approximately  one-half  of  the  public  utilities  subject 
to  said  order  have  filed  such  inventories  and  valuations  with  the 
commission. 

This  order  was  promulgated  under  authority  of  Section  21  of 
Act  of  April  18,  1913,  Section  499-8  G.  C,  which  section  is  as 
follows : 

"The  commission,  for  the  purpose  of  ascertaining  the 
reasonableness  and  justice  of  rates  and  charges  for  the 
service  rendered  by  public  utilities  or  railroads  of  this  state, 
or  for  any  other  purpose  authorized  by  law,  shall  investigate 
and  ascertain  the  value  of  the  property  of  every  public  utility 
or  railroad  in  the  state,  used  and  useful  for  the  service  and 
convenience  of  the  public.  At  the  request  of  the  council  of 
any  municipality,  the  commission  shall  also  investigate  and 
ascertain  the  value  of  the  property  of  any  public  utility  used 
and  useful  for  service  and  convenience  of  the  public  where 
the  whole  or  major  portion  of  such  utility  is  situated  in  such 
municipality.  Every  public  utility  or  railroad  shall  furnish 
to  the  commission,  its  engineers,  experts  or  other  assistants 
from  time  to  time  and  as  the  commission  may  require,  maps, 
profiles,  contracts,  reports  of  engineers  and  other  documents, 
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records  and  papers  or  copies  of  any  or  all  of  the  same,  in  aid 
of  any  investigation  or  ascertainment  of  the  value  of  its 
property,  and  shall  grant  to  the  commission  or  its  agents 
free  access  to  all  of  its  premises  and  property  and  its  accounts, 
records  and  memoranda  whenever  and  wherever  requested  by 
any  such  duly  authorized  agent,  and  every  public  utility  or 
railroad  is  hereby  directed  and  required  to  co-operate  with 
and  aid  the  commission  in  the  work  of  the  valuation  of  its 
property  in  such  further  particulars  and  to  such  extent  as 
the  commission  may  require  and  direct.  The  commission  . 
shall  have  such  power  to  make  all  rules  and  regulations,  as 
to  it  may  seem  necessary,  to  ascertain  the  value  of  each  and 
every  utility  or  railroad  in  the  state."     (103  0.  L.,  page  808.) 

On  May '5th,  1915,  this  statute  was  amended  to  read  as  fol- 
lows : 

"The  commission  for  the  purpose  of  ascertaining  the 
reasonableness  and  justice  of  rates  and  charges  for  the 
service  rendered  by  public  utilities  or  railroads  of  this  state, 
or  for  any  other  purpose  authorized  by  law  may  investigate 
and  ascertain  the  value  of  the  property  of  any  public  utility 
or  railroad  in  this  state,  used  or  useful  for  the  service  and 
convenience  of  the  public.  At  the  request  of  the  council  of 
any  municipality  the  commission  after  hearing  and  determm-  . 
ing  that  stLch  a  valtiation  is  necessary  may  also  investigate 
and  ascertain  the  value  of  the  property  of  any  public  utility 
used  and  useful  for  the  service  and  convenience  of  the  public 
where  the  whole  or  major  portion  of  such  utility  is  situated 
in  such  municipality.  Every  public  utility  or  railroad  shall 
furnish  to  the  commission,  its  engineers,  experts  or  other 
assistants  from  time  to  time  and  as  the  commission  may  re- 
quire maps,  profiles,  contracts,  reports  of  engineers  and  other 
documents,  records  and  papers  or  copies  of  any  or  all  of  the 
same,  in  aid  of  any  investigation  and  ascertainment  of  the 
value  of  its  property,  and  shall  grant  to  the  commission  or 
its  agent  free  access  to  all  of  its  premises  and  property  and 
its  accounts,  records  and  memoranda  whenever  and  wherever 
requested  by  any  such  duly  authorized  agent,  and  every  public 
utility  or  railroad  is  hereby  directed  and  required  to  co-operate 
with  and  aid  the  commission  in  the  work  of  the  valuation  of 
its  property  in  such  further  particulars  and  to  such  extent 
as  the  commission  may  require  and  direct.  The  commission 
shall  have  such  power  to  make  all  rules  and  regulations,  as  to 
it  may  seem  necessary,  to  ascertain  the  value  of  each  and  every 
utility  or  railroad  in  the  state.''     (106  O.  L.,  page  225.) 

Said  Section  499-8,  Greneral  Code,  as  enacted  April  18,  1913, 
authorized  and  required  the  public  utilities  commission  of  Ohio  to 
make  an  investigation  and  valuation  of  the  property  of  the  public 
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utilities  and  railroads  of  this  state  for  the  purposei  of  ascertaining: 
the  reasonableness  and  justice  of  the  rates  and  charges  for  the 
service  rendered  by  them,  or  for  any  other  purpose  authorized  by 
law.  Said  section  also  conferred  the  mandatory  authority  upon 
the  commission,  at  the  request  of  council  of  any  municipality,  to 
investigate  and  ascertain  the  value  of  the  property  of  any  public 
utility  used  and  useful  for  service  and  convenience  of  the  public, 
where  the  whole  or  major  portion  of  such  utility  is  situated  in 
such  municipality. 

Sections  499-9  to  499-14  inclusive,  and  Sections  614-49  and 
614-50,  of  the  General  Code,  and  being  of  the  Act  of  April  18th, 
1913,  authorized  the  commission  to  prescribe  the  details  of  the  in- 
ventory of  the  property  of  each  public  utility  or  railroad  of  the 
state,  as  authorized  to  be  made  by  said  Section  499-8,  General  Code, 
and  upon  completion  thereof  to  thereafter  keep  the  inventory  up 
to  date  by  showing  all  extensions  and  improvements,  or  other 
changes  in  the  condition  and  valuation  of  the  property  of  all  public 
utilities  and  railroads  in  the  state  and  to  ascertain  the  value  of  said 
extensions  and  improvements  and  changes  as  might  from  time  to 
time  be  made. 

Sections  614-24  to  614-26,  inclusive,  of  the  General  Code,  and 
other  related  sections  of  the  Act  of  May  31,  1911,  (102  O.  L.  549), 
being  an  act  changing  the  name  of  The  Railroad  Commission  of 
Ohio  to  that  of  The  Public  Service  Commission  of  Ohio,  defining 
the  powers  and  duties  of  the  latter  commission  with  respect  to 
public  utilities,  conferred  upon  the  commission  the  right  to  in- 
vestigate and  determine  the  value  of  all  the  property,  including 
the  value  of  its  physical  property,  of  every  public  utility  within 
its  jurisdiction,  actually  used  and  useful  for  the  service  and  con- 
venience of  the  public,  whenever  it  deemed  the  ascertainment  of 
such  valuation  necessary  in  order  to  carry  into  effect  any  of  the 
provisions  of  the  said  act. 

It  thus  appears  that  by  said  act  of  April  18,  1913,  the  legis- 
lature changed  the  policy  of  the  state  with  reference  to  the  valu- 
ation of  public  utilities  as  was  provided  for  in  said  act  of  May  31, 
1911,  thereby  making  it  mandatory  that  the  public  utilities  com- 
mission ascertain  the  value  of  all  the  property  of  every  public 
utility  or  railroad  in  the  state,  used  and  useful  for  the  service  and 
convenience  of  the  public.  These  mandatory  sections  were  enacted 
April  18,  1913,  and,  pursuant  to  authority  by  them  conferred  upon 
it,  the  Public  Utilities  Commission  of  Ohio  issued  said  order  No. 
176  of  the  nineteenth  day  of  March,  1914. 
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The  wording  of  this  order  is  so  similar  to  the  wording  of  said 
Section  499-8,  by  authority  of  which  it  was  promulgated,  it  would 
seem  that  for  the  purposes  and  objects  of  the  order  as  therein  de- 
clared, it  would  be  valid  if  the  statute  is  valid.  There  is  nothing 
on  the  face  of  said  order  that  would,  in  my  opinion,  make  it  legally 
unreasonable. 

That  the  state  has  the  right  to  regulate  those  businesses,  in 
which  the  public  has  an  interest,  has  long  since  been  the  law. 
Legislation  laying  down  rules  in  first  instances  for  the  course  in 
which  those  who  engage  in  these  businesses  must  follow,  has  al- 
ways been  regarded  as  due  process  of  law,  if  kept  within  proper 
bounds.  This  principle  was  fully  recognized  in  the  case  of  Munn 
vs.  Illinois  (96  U.  S.  113). 

Consistently  reconciling  the  division  of  powers  of  government, 
our  courts  have  held  valid  a  multitude  of  statutes  in  which  the 
legislature,  after  laying  down  rules  and  principles  as  substantive 
law,  has  been  content  to  leave  the  execution  and  detail  to  other 
officers,  such  as  administrative  bodies.  The  power  of  the  legisla- 
ture to  establish  a  commission,  with  power  to  fix  rates  and  to  do 
the  reasonable  things  required  in  order  to  ascertain  the  value  upon 
which  reasonable  rates  may  be  fixed,  has  not  been  successfully 
challenged  since  the  courts  upheld  such  a  conferred  power  by  the 
legislature  in  the  railroad  commission  cases,  reported  in  116  U.  S., 
307. 

Section  2  of  Article  XIII  of  the  Ohio  Constitution  of  1851,  with 
1912  amendments,  provided  that: 

"Corporations  may  be  formed  under  general  laws;  but 
all  such  laws  may,  from  time  to  time,  be  altered  or  repealed. 
Corporations  may  be  classified  and  there  may  be  conferred 
upon  proper  boards,  commissioners  or  officers,  such  super- 
visory and  regulatory  powers  over  their  organization,  busi- 
ness and  issue  and  sale  of  stocks  and  securities,  and  over  the 
business  and  sale  of  the  stocks  and  securities  of  foreign  cor- 
porations and  joint  stock  companies  in  this  state,  as  may  be 
prescribed  by  law.  Laws  may  be  passed  regulating  the  sale 
and  conveyance  of  other  personal  property,  whether  owned 
by  a  corporation,  joint  stock  company  or  individual." 

It  is  unnecessary  to  argue  at  length  or  to  cite  additional  au- 
thorities in  order  to  reach  the  conclusion  that  the  statute  in  ques- 
tion, properly  interpreted  and  applied,  is  valid.  The  question  as 
to  whether  or  not  the  application  of  the  order  and  the  enforce- 
ment thereof,  within  a  certain  time,  or  at  any  time,  would  make 
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it  an  unreasonable  order,  or  amount  to  the  taking  of  property 
without  due  process  of  law  or  without  just  compensation,  would 
be  one  of  fact  to  be  determined  with  reference  to  each  particular 
case. 

It  appears  that  while  the  order  is  general  in  its  terms  as  to 
public  utilities  and  interurban  railroads,  it  was  served  directly  upon 
and  service  thereof  acknowledged,  in  writing,  by  the  utilities  and 
interurban  railroads  of  the  state.  The  result  of  such  service  is  that 
the  order  was  made  special  as  to  each  utility  and  railroad  coming 
within  the  scope  of  its  provision  and  acknowledging  receipt  of 
service  thereof. 

That  the  legislature  intended  that  the  commission  should  have 
the  means  of  obtaining  full  information  with  reference  to  a  public 
utility,  when  a  question  of  public  service  is  being  considered  by  it 
with  reference  to  such,  is  further  evidenced  by  Section  614-35 
G.  C,  which  is  as  follows: 

"Each  such  utility  shall  furnish  to  the  commission  in  such 
form  and  at  such  times  as  the  commission  may  require  such 
accounts,  reports  and  information  as  shall  show  completely 
and  in  detail  the  entire  operation  of  the  public  utility  in  fur- 
nishing the  unit  of  its  product  or  service  to  the  public." 

• 

This  section  has  to  do  primarily  with  operation,  but  operation 
and  resultant  service  are  factors  in  valuation  and  rate  making. 

I  come  now  to  a  consideration  of  the  amendments  to  said  Sec- 
tion 499-8  G.  C,  as  adopted  May  5,  1915.  It  will  be  noted  that  in 
the  amended  form  of  the  statute  the  language  "shall  investigate 
and  ascertain  the  value  of  the  property,"  was  changed  to  "may 
investigate  and  ascertain  the  value  of  the  property,"  thus  leaving 
it  optional  with  the  commission  as  to  whether  or  not  it  would  make 
a  valuation  for  any  of  the  purposes  set  forth  in  the  statute.  Again, 
the  phrase  "of  every  public  utility  or  railroad"  was  changed  to  "of 
any  public  utility  or  railroad,"  this  making  it  clear,  to  my  mind, 
that  the  legislature  intended  the  commission  to  ascertain  the  value 
of  the  property  of  any  public  utility  or  railroad  of  this  state  only 
when  in  its  discretion  such  a  valuation  should  be  made  for  any 
of  the  purposes  enumerated  in  the  section. 

The  provision  of  the  statute  relating  to  valuation  at  the  re- 
quest of  a  municipality  was  made  to  read  as  follows  : 

"at  the  request  of  the  council  of  any  municipality  the 
commission,  after  hearing  and  determining  that  such  a  val- 
uation is  necessary,  may  also  investigate  and  ascertain  the 
value  of  the  property  of  any  public  utility  used  and  useful 
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for  the  service  and  convenience  to  the  public  where  the  whole 
or  major  portion  of  the  utility  is  situated  in  such  munici- 
pality/' 

Here  we  have  a  special  provision,  that  when  a  municipality 
desires  to  have  a  valuation  made  of  the  property  of  certain  public 
utilities,  there  must  be  a  request  therefor  by  the  council  of  any 
such  municipality  and  the  commission  upon  hearing  shall  determine 
whether  or  not  there  is  a  necessity  for  such  valuation. 

These  amendments  of  May  5,  1915,  to  said  Section  499-8  G.  C. 
have  changed  the  mandatory  provisions  thereof,  with  reference 
reference  thereto  adopted  by  said  act  of  May  31,  1911,  have  again 
left  it  to  the  discretion  of  the  commission,  in  each  particular  case, 
to  determine  whether  or  not  a  valuation  of  the  property  of  a  public 
utility  or  railroad  in  this  state  shall  be  made  for  any  one  of  the 
purposes  named  in  said  section. 

Said  order  No.  176  was  promulgated  and  became  effective 
under  the  mandatory  form  of  said  Section  499-8  G.  C,  as  enacted 
April  18,  1913,  and  is,  therefore,  valid  and  continuing  until  modi- 
fied or  revoked  by  the  commission  in  the  exercise  of  the  discretion 
conferred  upon  it,  in  these  respects  by  the  amendment  to  said  Sec- 
tion 499-8  G.  C,  as  adopted  May  5,  1915. 

For  answer  to  your  first  inquiry,  I  advise  that  the  Public 
Utilities  Commission  of  Ohio  was  authorized  to  make,  promulgate 
and  require  compliance  with  said  order  No.  176. 

As  to  your  second  inquiry,  I  call  your  attention  to  the  amend- 
ment to  said  order  No.  176,  adopted  by  your  commission  January 
14,  1916,  as  follows : 

"First;  that,  pending  the  further  order  of  the  commis- 
sion, any  public  utility  or  interurban  railroad,  upon  applica- 
tion by  it,  may  be  granted  an  extension  of  time  until  Jan- 
uary 1,  1917,  within  which  to  file  its  inventory  and  list  of 
property. 

"Second;  that  any  public  utility  or  interurban  railroad 
hereafter  furnishing  list,  inventory  and  valuation,  as  re- 
quired by  said  order  No.  176,  may  furnish  same  either  as  of 
July  1,  1914,  or  as  of  any  subsequent  date  certain." 

This  *  so-called  amendment  to  said  order  does  not  effect  any 
change  in  the  method  of  the  commission  with  reference  to  re- 
quiring the  lists,  inventories  and  valuations  therein  required.  It 
is  proof  that  the  commission  is  still  enforcing  the  order  as  made 
under  the  mandatory  form  of  said  Section  499-8. 
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While  the  authority  of  the  commission  to  act  under  the  order 
is  limited  to  its  terms,  it  appe&rs  therefrom  that  the  commission 
has  under  consideration  the  value  of  the  property  of  all  public 
utilities  and  of  all  interurban  railroads  in  the  state  of  Ohio,  "for 
the  purpose  of  ascertaining^  the  reasonableness  and  justice  of  the 
rates  and  charges  for  service  rendered  by  such  public  utilities  and 
interurban  railroads,  and  for  all  other  purposes  authorized  by  law." 
Hence,  there  are  no  public  utilities  or  interurban  railroads  in  Ohio 
to  which  your  second  inquiry  can  apply ;  and  this  is  true  also  with 
reference  to  your  third  inquiry. 

Since  submitting  these  formal  inquiries,  you  have  advised  me 
orally  that  they  arise  out  of  the  requests  of  some  of  the  officers  of 
the  city  of  Toledo,  Ohio,  unofficially  made,  that  the  commission 
requires  the  Toledo  Railways  &  light  Company  to  furnish  forth- 
'  with  to  the  commission  lists,  inventory  and  valuation  of  all  of  its 
property  pursuant  to  said  order  No.  176,  notwithstanding  the  ex- 
tension of  time  granted  in  the  amendment  thereto,  as  above  set 
forth,  and  that  no  request  for  such  valuation  has  been  made  by  the 
council  of  said  city  of  Toledo.  You  further  advise  me  that  there  is 
no  question  pending  before  your  commission  as  affecting  the  rea- 
sonableness and  justice  of  any  of  the  rates  or  changes  made,  or  to  be 
made,  by  the  said  Railways  and  Light  Company  for  its  public  serv- 
ice, except  as  appears  in  said  order  No.  176. 

If  the  city  of  Toledo  desires  to  have  the  list,  inventory  and  val- 
uation of  the  property  of  the  Toledo  Railways  and  light  Company 
at  any  time  other  than  that  in  which  the  commission  is  proceeding 
to  have  such  list,  inventory  and  valuation  made  and  filed  with  it,  the 
method  therefore,  as  specially  provided  by  the  legislature,  is  full 
and  complete  as  appears  in  the  provisions  of  said  Section  499-8  G. 
C,  hereinbefore  quoted. 

If  the  city  of  Toledo  desires  to  have  made  the  inventory  and 
valuation  of  the  property  of  said  the  Toledo  Railways  and  Light 
Company  for  the  purpose  of  determining  whether  or  not  it  will 
acquire  the  same,  your  commission  is  fully  authorized  to  make  such 
inventory,  appraisal  and  valuation  upon  request  of  the  city,  in  the 
manner  provided  for  in  Sections  4000-1  to  4000-5,  inclusive,  of  the 
General  Code  of  Ohio,  103  O.  L.,  page  726. 
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Before  the  Public  Utilities  Commission  of  Ohio 

No.  176— -In  the  Matter  of  the  Investisfation  and  Ascertainment  by 
the  Commissioh  of  the  Value  of  the  Property  of  Public  Utilities 
and  Interurban  Railroads  for  the  Purpose  of  Ascertaining  the 
Reasonableness  and  Justice  of  the  Rates  and  Charges  for  Service 
Rendered  by  Public  Utilities  and  Interurban  Railroads  and  for 
Other  Purposes  Authorized  by  Law. 


• 

The  commission  having  under  consideration  the  investigation 
and  ascertainment  of  the  value  of  the  property  of  public  utilities 
and  of  interurban  railroads  of  the  state  of  Ohio,  for  the  purpose  of 
ascertaining  the  reasonableness  and  justice  of  the  rates  and  charges 
for  service  rendered  by  such  public  utilities  and  interurban  railroads 
and  for  other  purposes  authorized  by  law,  and  it  appearing  that  the 
value  of  the  property  of  such  public  utilities  and  interurban  rail- 
roads should  be  investigated  and  ascertained,  and  that  rules  and 
regulations  prescribing  the  details  of  the  inventory  of  the  property 
of  each  such  public  utility  and  interurban  railroad  are  necessary, 
and  it  appearing  further  that  public  utilities  and  interurban  rail- 
roads are  required  by  law  to  co-operate  with  and  aid  the  commission 
in  investigating  and  ascertaining  the  value  of  the  property  of  such 
public  utilities  and  interurban  railroads.    It  is  therefore. 

Ordered,  That  all  public  utilities  and  interurban  railroads  oper- 
ating, doing  business  or  holding  property,  except  messenger  and  sig- 
nalling companies,  in  the  state  of  Ohio  be  and  they  each  and  all  are 
hereby  notified,  directed  and  required  to  provide  and  furnish  to  the 
commission  lists  and  inventories  of  all  the  kinds  and  classes  of  prop- 
erty with  the  value  of  each  kind  and  class,  owned^  operated  or  leased 
by  each  such  public  utility  aYid  interurban  railroad.    It  is  further, 

Ordered,  That  the  lists,  inventories  and  valuations  herein  re- 
quired to  be  provided  and  furnished  shall  be  in  the  form  and  detail, 
following:  Section  A.  Land,  used  and  useful  by  said  utility  or 
interurban  railroad. 

1.  Original  cost,  if  any.  (State  date  of  acquisition ;  if  unable 
to  state  original  cost,  give  reason  •  therefor.) 

2.  Conditions  of  said  acquisition,  (whether  by  direct  purchase, 
by  donation,  by  exercise  of  power  of  eminent-  domain  or  otherwise) . 

3.  Value  as  of  July  1, 1914,  of  each  parcel  of  land,  (give  com- 
parisons with  the  value  of  neighboring  and  contiguous  parcels  of 
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land  or  of  land  of  similar  character  as  to  location  and  use  so  far  as 
possible  and  authority  for  whatever  comparisons  given) . 

4.  Additional  value,  if  any,  for  each  parcel  of  Jand  by  reason  of 
its  present  use  and  basis  for  such  claim. 

(N.  B.  By  parcel  is  meant  original  lots  or  parts  of  original  lots 
as  shown  in  public  surveys.) 

Section  B.  Physical  property,  used  or  useful  by  said  utility 
or  interurban  railroad. 

1.  Complete  list  of  items  going  to  make  up  the  physical  prop- 
erty. (Said  lists*  shall  give  ample  descriptions,  maker's  name  and 
identification  data  shall  be  so  classified  as  to  group  the  items  in  any 
proper  distribution  and  shall  show  the  location  of  all  fixed  property ; 
provided,  however,  that  the  physical  property  of  telephone  com- 
panies shall  be  grouped  with  reference  to  each  Exchange ;  of  electric 
light  and  power  companies  with  reference  to  each  power  generating 
plant,  as  to  transmission  lines,  but  distribution  lines  and  all  appur- 
tenances connected  therewith  shall  be  separately  grouped,  either  in 
bulk  as  to  whole  system  or  in  any  geographical  division  of  the  ter- 
ritory occupied,  that  may  be  desired.) 

2.  Cost  of  new  reproduction  as  of  July  1,  1914,  of  each  item 
shown  in  the  list  as  shown  in  paragraph  No.  1  of  this  division,  to- 
gether with  the  unit  cost  where  more  than  one  item  of  a  kind  is  in- 
cluded in  said  list. 

3.  Depreciation,  if  any,  from  said  new  reproductive  cost,  as 
provided  for  in  paragraph  No.  2  of  this  section,  as  of  July  1,  1914, 
showing  said  depreciation  as  follows : 

(a)  For  mechanical  deterioration ; 

(b)  For  obsolescence; 

(c)  For  lack  of  utility ; 

(d)  For  any  other  cause; 

and  for  each  percentage,  together  witfii  the  total  x)ercentage  for  all 
causes,  and  also  the  total  amount  of  depreciation  in  terms  of  dollars. 

4.  Net  value,  (being  the  difference  between  the  cost  of  new 
reproduction  as  shown  and  the  total  of  all  classes  of  depreciation  as 
shown) . 

Section  C.  Any  value  claimed  for  any  of  the  following  rea- 
sons : 

(a)  Overhead  expenses  during  time  of  theoretical  reconstruc- 
tion, (stating  what  expenses  are  included  in  the  estimate  with  the 
percentage  f oi*  each  or  a  total  percentage  for  all  set  forth) . 

(b)  Any  value  claimed  for  the  possession  of  a  contract  to  per- 
form the  public  service  together  with  the  basis  for  said  claim. 
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(c)  Any  value  claimed  for  "good  will/'  for  "going  value,"  for 
"financing"  or  for  any  other  reason,  together  with  basis  for  said 
claim. 

Section  D.  Complete  list  of  all  property  of  whatever  kind 
owned  but  not  used  or  useful. 

Section  E.  The  summary  of  the  inventory  shall  be  in  the  form 
that  shall  show  the  titles  of  the  various  classifications  and  the  totals 
for  each  classification ;  showing  also  the  total  for  reproductive  cost, 
for  each  class  of  depreciation,  and  total  net  present  value.  It  is 
further. 

Ordered,  That  the  lists,  inventories  and  valuations  herein  re- 
quired shall  be  filed  in  duplicate  at  the  office  of  the  commission  at 
Columbus,  Ohio,  on  or  before  the  first  day  of  August,  1914.  It  is 
further. 

Ordered,  That  all  lists  and  inventories  and  valuations  herein 
required  of  leased  property  shall  be  filed  with  the  commission  in  the 
name  of  the  lessor.    It  is  further, 

Ordered,  That  where  any  public  utility  or  interurban  railroad 
herein  required  to  provide  and  furnish  lists,  inventories  and  valu- 
ations, has  property  in  more  than  one  county  of  the  state  of  Ohio, 
the  value  of  its  property  in  each  of  such  counties  shall  be  shown. 
It  is  further, 

Ordered,  That  no  extension  of  the  time  herein  limited  for  the 
filing  of  such  lists,  inventories  and  valuations  shall  be  taken  or 
granted  except  upon  written  application  to  the  commission,  which 
application  shall  clearly  set  out  the  reasons  for  such  extension. 
The  Public  Utilities  Commission  of  Ohio,  O.  H.  Hughes,  Chairman, 

C.  C.  Marshall,  E.  W.  Doty,  Commissioners. 
Dated  at  Columbus,  Ohio,  this  nineteenth  day  of  March,  1914. 

Where  a  County  Treasurer,  Acting  in  Good  Faith,  Brings  Suit  for 
Collection  of  Personal  Taxes,  Under  Section  5697,  General  Code, 
and  Judgment  Is  Rendered  in  His  Favor,  but  Upon  Execution 
No  Property  Is  Levied  Upon,  the  Fees  and  Costs  in  Such  Casc^ 
Are  Proper  Claims  Against  the  County  to  be  Presetted  to  the 
County  Commissioners  as  Provided  in  Section  2460,  General 
Code.  

No.  1298— (Opinion  Dated  February  28,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  I  have  your  favor  of  February  11,  1914,  submit- 
ting the  following  inquiry: 


.946  Department  Reports 

"A  county  treasurer  brings  suit  for  the  collection  of 
delinquent  personal  tax  under  the  provisions  of  Section  5697, 
General  Code.  He  secures  a  judgment  for  the  tax,  but  when 
an  execution  is  issued  same  is  returned  not  satisfied  because 
of  nothing  to  levy  upon.  How  is  the  justice  of  the  peace  and 
constable  to  be  paid  their  fees  and  costs  in  a  case  of  this  kind? 
Is  the  county  liable  for  the  costs  in  this  case ;  or,  if  the  county 
is  not  liable,  who  shall  pay  these  costs?'' 

The  section  to  which  you  refer  provides  in  part  as  f oDows : 

"When  personal  taxes  stand  charged  against  a  person, 
and  are  not  paid  within  the  time  prescribed  by  law  for  the 
pajnnent  of  such  taxes,  the  treasurer  of  such  county,  in  addi- 
tion to  any  other  remedy  provided  by  law  for  the  collection  of 
personal  taxes,  shall  enforce  the  collection  thereof  by  a  civil 
action  in  the  name  of  such  treasurer  against  such  person  for 
the  recovery  of  such  unpaid  taxes." 

While  the  foregoing  provisions  of  said  section  in  respect  to 
the  collection  of  personal  taxes  seem  to  be  mandatory,  I  am  not 
prepared  to  say  that  they  make  it  the  imperative  duty  of  the 
county  treasurer  to  institute  suit  in  every  instance  where  per- 
sonal taxes  arei  not  paid.  In  very  many  instances  it  is  well  known 
that  any  attempt  to  collect  taxes  in  this  way  would  be  futile  be- 
cause no  property  could  be  found  upon  which  to  levy.  It  would, 
therefore,  seem  to  be  more  in  keeping  with  sound  business  methods 
to  interpret  this  statute  to  mean  that  the  treasurer  should  exer- 
cise some  judgment  and  discretion  in  these  matters  and  when  it 
is  apparent  that  no  judgment  when  recovered  may  be  collected, 
suit  should  not  be  instituted. 

This  conclusion  is  further  strengthened  by  the  fact  that  when 
the  delinquent  has  goods  and  chattels  within  the  county  the  treas- 
urer may  restrain  the  same  as  provided  by  Section  2658  G.  C.,  and 
thus  avoid  any  delay  and  the  uncertainty  of  litigation.  The  pro- 
ceedings thus  authorized  by  said  Section  2568  are  intended  to  and 
do  furnish  a  complete  and  expeditious  method  of  collecting  delin- 
quent x)ersonal  taxes,  and  unless  there  are  special  circumstances 
in  a  case  they  should  be  followed  by  the  treasurer  in  preference 
to  the  suit  provided  by  the  statute  under  consideration.  When, 
however,  the  treasurer  in  good  faith  determines  it  to  be  his  duty 
to  institute  suit  under  the  provisions  of  said  Section  5697,  the 
authority  so  to  do  conferred  upon  him  therein  carries  with  it  the 
implied  power  to  incur  all  legal  and  necessary  expenses  connected 
with  such  suit.    This  necessarily  includes  a  liability  for  costs  if 
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the  suit  when  instituted  should  be  determined  adversely  to  the 
claim  of  the  treasurer.  The  costs  of  the  case  under  such  circum- 
stances would  necessarily  be  adjudged  against  the  treasurer  and 
would  therefore  certainly  become  a  claim  against  the  county  which 
it  would  be  the  duty  of  the  county  commissioners  to  allow  and 
order  paid  from  the  county  treasury.  The  same  rule  would  apply 
in  the  cases  submitted  in  your  inquiry  if  proper  care  was  exercised 
by  the  treasurer  in  instituting  suits  in  said  cases.  If  the  treasurer 
acted  in  good  faith  he  should  be  protected  in  the  same  manner  as 
he  would  be  protected  if  from  no  fault  of  his  the  judgment  of  the 
court  should  be  adverse  to  the  claim  of  the  county  as  in  the  cases 
first  specified. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question 
that  in  the  cases  named  in  your  inquiry  if  the  treasurer  acted  in 
good  faith  the  fees  and  costs  in  the  cases  specified  are  claims 
against  the  county  which  should  be  presented  to  the  county  com- 
missioners for  gdlowance  as  required  by  the  provisions  of  Section 
2460,  G.  C.  and  when  allowed  by  them  may  be  paid  from  the 
county  treasury. 

Where  a  Testator  Makes 'a  Verbal  Agreem^it  to  Devise  by  Will 
to  His  Brother  and  His  Brother's  Wife,  the  Residue  of  His  Prop- 
erty, in  Consideration  of  Services  to  be  Rendered  in  Care  of  Him 
During  His  Last  Sickness,  and  the  Will  Is  So  Made  and  the  Prop- 
erty Passes  by  the  Will,  Such  Property  Is  Subject  to  Collateral 
Inheritance  Tax  (Sections  5331,  et  seq.,  G.  C.) — ^Where  a  Tes- 
tator Devises  a  Life  Estate  to  His  Widow,  With  Remainder  to 
Persons  Liable  for  Collateral  Inheritance  Tax,  the  Value  of  the 
Property  Subject  to  Such  Tax  Is  to  be  Ascertained  by  Deducting 
from  the  Total  Value  of  the  Property,  the  Value  of  the  Life 
Estate,  Based  on  Expectancy  of  Life,  and  Not  the  Actual  Life, 
of  Said  Life  Tenant,  Less  the  Exemption  of  $500.00  — A  Re- 
quest to  a  Church,  Over  and  Above  the  Exemption  of  $500.00, 
Is  Subject  to  Collateral  Inheritance  Tax. 


No.  1269— (Opinion  Dated  February  14,  1916.) 

Hon.  George  Thomburg,  Prosecuting  Attorney,  St.  Clairsville,  0. 
Dear  Sir:    In  your  letter  under  date  of  January  5,  you  re- 
quest my  opinion  as  follows: 

"I  desire  your  opinion  as  to  the  liability  under  Sections 
5331,  et  seq.,  General  Code  of  Ohio,  relating  to  collateral  in- 
heritance tax : 
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"First :  Walker  V.  Kilgore  died  testate  May  6,  1914.  By 
his  will,  duly  admitted  to  probate  in  Belmont  county,  after 
providing  for  the  payment  of  his  just  debts  and  funeral  ex- 
penses, he  gives,  devises  and  bequeaths  to  his  brother,  William 
M.  Kilgore,  and  Chattie  M.  Kilgore,  wife  of  William  M.  Kil- 
gore, all  the  remainder  of  his  property,  both  real  and  per- 
sonal,  of  any  and  every  kind,  wherever  found;  'Providing, 
William  M.  Kilgore  and  Chattie  M.  Kilgore  care  for  me  in 
my  last  sickness.'  After  payment  of  all  the  debts  and  funeral 
expenses  (not  including  any  claim  which  William  M.  Kilgore 
and  Chattie  M.  Kilgore  had  for  services  rendered  during  his 
last  sickness),  there  remained  for  distribution  the  sum  of 
$10,826.30,  including  the  appraised  value  of  the  real  estate. 
The  last  sickness  of  the  deceased  covered  a  period  of  more 
than  eleven  years  prior  to  his  death,  and  services  to  a  very 
considerable  extent  were  rendered  by  William  M.  Kilgore  and 
Chattie  M.  Kilgore.  William  M.  Kilgore  was  named  as  ex- 
ecutor and  was  duly  appointed  as  such.  No  claim  was  pre- 
sented by  William  M.  Kilgore  and  Chattie  M.  Kilgore  to  the 
court  for  allowance  in  view  of  the  provision  which  gave  them 
all  of  the  property  after  payment  of  testator's  debts ;  but  upon 
application  to  determine  the  collateral  inheritance  tax,  it  is 
contended  by  William  M.  Kilgore  and  Chattie  M.  Kilgore  that 
the  services  rendered  in  the  last  sickness  of  testator  were 
reasonably  worth  more  than  the  balance  for  distribution,  and 
it  is  contended  that  there  should  be  no  collateral  inheritance 
tax  for  this  reason,  and  said  William  M.  and  Chattie  M.  Kil- 
gore contend  that  they  having  cared  for  testator  during  his 
entire  last  sickness,  the  testator  having  been  paralyzed  for 
years  before  his  death,  that  regardless  of  the  fact  whether 
they  are  not  able  to  show  the  exact  monetary  value  of  the 
services  rendered,  the  bequest  and  devise  to  them  is  compen- 
sation only  for  whatever  services  were  actually  rendered,  and 
is  in  accordance  with  the  verbal  agreement  between  the  tes- 
tator and  them,  and  that  the  will  was  made  in  pursuance  of 
such  agreement,  and  that  there  should  be  no  tax.  What  is 
your  opinion  as  to  the  rule  to  be  followed  in  such  case  ? 

"Second:  T.  J.  Buchanan  died  testate  on  November  25, 
1914,  leaving  a  widow,  Clara  G.  Buchanan,  age  47  years,  who 
died  March  12,  1915.  By  the  terms  of  the  will  of  T.  J. 
Buchanan,  he  devises  and  bequeaths  to  his  wife,  Clara  G. 
Buchanan,  'for  and  during  the  term  of  her  natural  life,  and 
for  her  sole  and  exclusive  use,  our  home  residence  property 
on  North  Chestnut  street,  in  Barnesville,  Ohio,  and  also  the 
'Garden  lot'  lying  west  of  C.  J.  Bradfield's  residence  property, 
in  Barnesville,  Ohio.'  'At  the  death  of  my  wife,  I  hereby 
authorize  and  direct  my  executor,  hereinafter  riamed,  to  sell 
at  public  auction  or  private  sale  as  he  may  deem  best,  and 
upon  such  terms  as  he  may  deem  best,  and  to  convey  to  pur- 
chasers, by  proper  deed,  or  deeds,  my  residence  property  on 
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North  Chestnut  street,  Bamesville,  Ohio,  and  the  'Garden 
lot,'  above  griven  to  my  wife  during  her  natural  life,  and  to 
divide  and  distribute  the  proceeds  of  such  sale  as  follows: 
One-third  to  my  sister,  Mary  W.  Lewis ;  one-third  to  my  sister, 
Eliza  Griffin,  and  one-third  to  the  heirs  of  my  sister,  Mar- 
garet Thompson,  deceased,  namely,  her  daughters,  Mabel 
Thompson,  Bertha  Thompson  L#auritzen,  and  Lidella  Thomp- 
son/ At  the  time  of  the  appraisement  of  the  personal  estate, 
the  court  ordered  the  real  estate  to  be  also  appraised,  and  the 
residence  property  and  the  garden  lot  in  the  village  of  Bames- 
ville, Ohio,  was  appraised  at  $7870.00.  In  order  to  determine 
the  value  of  the  remainder  liable  for  the  collateral  inherit- 
ance tax,  is  it  necessary  to  determine  and  deduct  the  value  of 
the  prior  life  estate  given  to  Clara  G.  Buchanan,  the  widow? 
The  application  to  determine  the  collateral  inheritance  tax 
was  not  filed  until  after  the  death  of  Clara  G.  Buchanan; 
would  this  life  estate  be  determined  according  to  its  actual 
duration  or  would  it  be  determined  according  to  the  expect- 
ancy of  life  of  the  widow  at  testator's  death  as  given  in  the 
so-called  mortality  tables?  If  according  to  mortality  tables, 
what  table  shall  be  used?  Would  it  be  the  duty  of  the  ap- 
praisers to  determine  the  valuation  of  the  remainder,  or  the 
duty  of  the  court?  Section  5343  seems  to  be  inconsistent  in 
that  it  first  provides  that  the  value  of  the  property  subject 
to  the  tax  shall  be  in  its  actual  market  value  as  found  by  the 
Probate  Court,  but  provides  for  the  appointment  of  three 
disinterested  persons  to  appraise  the  property  at  its  actual 
value,  and  also  provides  that,  *In  case  of  an  annuity  or  life 
estate,  the  value  thereof  shall  be  determined  by  the  so-called 
Actuaries'  Combined  Experience  Tables  and  5%  compound 
interest.'  What  is  meant  by  this  last  clause?  After  diligent 
inquiry  and  search,  I  have  not  been  able  to  find  any  so-called 
Actuaries'  Combined  Experience  Tables  and  5%  compound 
interest.  Can  you  furnish  a  copy  of  such  table,  or  inform 
where  the  same  may  be  obtained  ?  The  Code  gives  the  Actua- 
ries' Combined  Experience  Table  at  certain  per  cents,  but 
not  5%. 

"Third:  By  the  will  of  said  T.  J.  Buchanan,  he  gives 
and  bequeaths  'To  The  Presbyterian  Church  of  Bamesville, 
Ohio,  the  sum  of  one  thousand  dollars,  to  be  paid  to  the  trus- 
tees of  said  church  in  cash  within  a  reasonable  time  after  my 
death.'  Is  this  bequest  liable  for  the  collateral  inheritance 
tax?  The  Presb3i;erian  Church  of  Bamesville,  Ohio,  is  duly 
incorporated  under  the  laws  of  Ohio." 

Your  questions  will  be  considered  in  the  order  in  which  you 
have  submitted  them. 

Section'  5331  G.  C.  as  amended  in  103  O.  L.,  463,  provides : 

"All  property  within  the  jurisdiction  of  this  state,  and 
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any  interests  therein,  whether  belonging  to  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intangible,  which  pass 
by  will  or  by  the  intestate  laws  of  this  state,  or  by  deed, 
grant,  sale  or  gift,  made  or  intended  to  take  effect  in  posses-' 
sion  or  enjoyment  after  the  death  of  the  grantor,  to  a  person 
in  trust,  or  otherwise,  other  than  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  lineal  descendant  or  adopted 
child,  shall  be  liable  to  a  tax  of  five  per  cent  of  its  value  above 
the  sum  of  five  hundred  dollars.  Fifty  per  cent  of  such  tax 
shall  be  for  the  use  of  the  state ;  and  fifty  per  cent  of  such 
tax  shall  go  to  the  city,  village  or  township  in  which  said  tax 
originates.  All  administrators,  executors,  and  trustees,  and 
any  such  grantee  under  a  conveyance  made  during  the  grant- 
or's life,  shall  be  liable  for  all  such  taxes,  with  lawful  interest 
as  hereinafter  provided,  until  they  have  been  paid,  as  herein- 
after directed.  Such  taxes  shall  become  due  and  payable  im- 
mediately upon  the  death  of  the  decedent  and  shall  at  once 
become  a  lien  upon  the  property,  and  be  and  remain  a  lien 
until  paid." 

\ 
Under  the  plain  terms  of  the  above  provisions  of  Section  5331 
G.  C,  the  passing  of  interests  in  property  by  will  or  by  the  intes- 
tate laws  of  this  state,  to  or  for  the  use  of  persons  other  than 
those  expressly  excluded,  is  sufficient  to  make  the  estate  taxable. 
While  Section  5332  G.  C.  adds  to  the  list  of  exemptions  by 
excepting  from  the  operation  of  the  provisions  of  Section  5331 
G.  C,  interests  in  property  transmitted  to  certain  public  subdivis- 
ions or  institutions  and  Section  5334  G.  C.  provides  that: 

"When  a  decedent  appoints  one  or  more  executors  or 
trustees,  and  instead  of  their  lawful  allowance  makes  a  be- 
quest or  devise  of  property  to  them  which  would  otherwise 
be  liable  to  such  tax,  or  appoints  them  his  residuary  legatees, 
and  said  bequests,  devises,  or  residuary  legacies  exceed  what 
would  be  a  reasonable  compensation  for  their  services,  such 
excess  shall  be  liable  to  such  tax,  and  the  Probate  Court  hav- 
ing jurisdiction  of  their  accounts  shall  fix  such  compensation." 

I  find  no  language  in  any  provision  of  the  statutes,  relating  to 
collateral  inheritances,  which  modifies  the  general  provisions  of 
said  Section  5331  G.  C.,  as  above  quoted,  by  making  the  fact  that 
a  devise  is  founded  upon  a  valuable  consideration  material  as  af- 
fecting the  question  of  the  exemption  of  the  same  from  the  in- 
heritance tax. 

While  in  the  case  of  Haggerty  v.  State,  55  O.  S.,  613,  the  court, 
in  interpreting  the  word  "sale"  as  used  in  said  Section  5331  G.  C, 
held  that: 
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"The  property  'which  shall  pass  by  sale'  within  the  mean- 
ing of  the  act  (the  collateral  inheritance  statute)  is  such  only 
as  passes  in  transactions  which  are  in  fact  gifts,  though  iiv 
form  sales,  and  the  act  does  not  restrict  the  right  to  dispose 
of  property  by  sale  for  a  valuable  consideration,  which  the 
parties,  in  good  faith,  deem  adequate." 

It  cannot  be  held  that  this  decision  goes  to  the  extent  of  limiting 
the  force  and  effect  of  the  statute  upon  inheritances  created  by 
will  to  such  as  are  in  the  nature  of  gifts  as  distinguished  from 
those  which  rest  upon  a  valuable  consideration. 

In  interpreting  the  statute  of  the  state  of  New  York,  which 
contains  a  provision  similar  to  that  of  Section  5331  G.  C.,  the  court 
in  the  case  of  In  Re  Gould,  156  N.  Y.,  423,  held  that: 

"The  transfer  by  will,  subjected  to  taxation  by  the  act  . 
1892,  is  not  intended  to  be  limited  to  property  gratuitously 
given  by  will,  but  extends  to  a  testamentary  transfer  in  pay- 
ment of  a  debt. 

"It  matters  not  what  the  motive  of  a  transfer  by  will 
may  be,  whether  to  pay  a  debt,  discharge  some  moral  obliga- 
tion, or  to  benefit  a  relative.  If  the  devise  or  bequest  is 
accepted  by  the  beneficiary,  the  transfer  is  made  by  will  within 
the  meaning  of  the  transfer  tax  act," 

and  again  in  the  case  of  In  Re  Kidd,  188  N.  Y.,  274,  the  court  held: 

"Where  it  has  been  adjudicated  by  the  Supreme  Cfiurt, 
in  an  action  brought  by  the  step-daughter  of  a  testator  against 
his  executors  and  trustees  and  beneficiaries  named  in  his  will, 
that  she  was  entitled  to  all  of  the  real  and  personal  property 
of  testator,  under  an  ante-nuptial  agreement  between  him  and 
her  mother  whereby  he  agreed  to  devise  and  bequeath  all  of 
his  property  to  such  step-daughter,  if  no  children  should  be 
born  of  his  marriage  with  her  mother,  and  the  judgment 
directed  the  defendants  to  execute  and  deliver  to  the  plaintiff 
all  necessary  releases  and  conveyances  of  such  property,  the 
property  passing  to  testator's  step-daughter  under  such  judg- 
ment is  not  exempt  from  taxation  under  the  transfer  act,  since 
the  contract,  enforced  by  such  judgment  and  under  which 
testator's  step-daughter  receives  the  property,  was  not  a  con- 
tract to  convey  the  property,  but  a  contract  to  make  a  will  in 
her  favor  and  even  if  the  testator  had  performed  his  agree- 
ment and  given  her  his  property  by  his  will,  the  estate  would 
have  been  subject  to  the  tax." 


The  above  cited  authorities  are  in  support  of  the  proposition 
that  in  the  absence  of  express  statutory  provision  to  the  contrary, 
an  inheritance  tax  applies  as  well  to  a  devise  or  bequest  upon  a 
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valuable  consideration  as  to  one  which  is  intended  as  a  mere  gratu- 
ity, and  the  further  proposition  that  even  where  there  has  been 
a  definite  contract  to  make  a  will  founded  upon  a  valuable  con- 
sideration and  the  contract  was  executed  on  the  part  of  the  devisee 
or  legatee,  and  the  will  made,  property  passing  to  said  devisee  or 
legatee  by  the  terms  of  said  will  is  subject  to  the  inheritance  tax 
without  reference  to  the  contract.  In  such  case  the  devisee  or 
legatee  may  renounce  his  respective  devise  or  bequest  and  elect  to 
claim  from  the  estate  of  the  decedent  as  a  creditor,  but  he  may 
not  take  under  the  will  except  on  the  terms  upon  which  all  other 
devisees  or  legatees,  except  those  expressly  exempt,  take  under  the 
will,  i.  e,,  subject  to  thie  tax. 

As  stated  by  my  predecessor,  Hon.  Timothy  S.  Hogan,  in  an 
.  opinion  found  in  the  annual  report  of  the  attorney  general  for  the 
year  1914,  at  page  1344  of  said  report: 

"A  very  clear  distinction  is  made  by  the  authorities  be- 
tween the  taxability  of  property  passing  by  will,  founded 
upon  a  consideration,  and  property  passing  by  deed,  grant  or 
sale  intended  to  take  effect  after  the  death  of  the  testator,  and 
founded  upon  a  consideration.  For  a  deed  intended  to  take 
effect  at  the  death  of  the  testator  or  other  similar  instrument 
is  only  conventionally  an  inheritance,  and  the  convention 
which  the  statute  constructs  will  be  limited  to  the  purpose 
of  the  statute,  which  is  to  guard  against  the  evasion  of  the 
1»x  by  the  expedient  of  making  sales,  grants  or  deeds  in- 
tended to  take  effect  at  the  death  of  the  testator ;  so  that  where 
the  sale,  grant  or  deed  is  in  reality  founded  upon  a  valuable 
consideration  it  is  not  permitted  to  stand  upon  a  different 
foundation  from  any  other  similar  transaction  merely  because 
it  happens  to  be  so  made  as  not  to  take  effect  until  after  the 
death  of  the  testator,  and  is,  therefore,  not  to  be  regarded  as 
within  the  purview  of  the  statute.  But  the  real  subject  of  the 
tax  is  the  privilege  of  inheriting  property.  This  is  regarded 
as  in  a  sense  something  other  than  a  natural  right,  whereas 
the  right  to  dispose  of  property  by  grant,  sale  or  deed  is  a 
natural  right  inherent  in  the  very  idea  of  property  itself- 
Therefore,  no  reason  exists  in  the  view  of  the  authorities  for 
makinpT  any  such  distinction  as  to  taxation  of  inheritances 
created  by  will  as  is  made  with  respect  to  conventional  in- 
heritances created  by  grant,  sale  or  deed  intended  to  take 
effect  after  the  death  of  the  testator." 

While  from  your  statement  of  facts  it  appears  that  there  was 
a  verbal  agreement  between  the  said  Walker  V.  Kilgore  and  the 
said  William  M.  and  Chattie  M.  Kilgore,  according  to  the  terms  of 
which  the  said  Walker  V.  Kilgore  was  to  make  a  will,  in  which 
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after  providing  for  the  payment  of  his  just  debts  and  funeral  ex- 
penses, he  was  to  devise  and  bequeath  to  his  brother,  William  M, 
Kilgore,  and  Chattie  M.  Kilgore,  wife  of  William  M.  Kilgore,  aJl 
the  remainder  of  hils  property,  both  real  and  personal,  of  any  and 
every  kind,  wherever  found,  in  consideration  of  services  to  be 
rendered  by  the  said  William  M.  and  Chattie  M.  Kilgore  in  caring 
for  him  in  his  last  sickness,  and  that  said  will  was  made  in  ac- 
cordance with  said  verbal  agreement,  the  property  passes  to  the 
said  William  M.  and  Chattiei  M.  Kilgore  by  the  terms  of  said  will, 
and  I  am  of  the  opinion,  therefore,  that  said  property  is  subject  to 
the  collateral  inheritance  tax  under  the  provisions  of  Section  5331 
et  seq.,  of  the  General  Code. 

From  your  statement  of  facts  in  connection  with  your  second 
inquiry  it  appears  that  the  life  estate  in  question  was  terminated 
on  March  12,  1915,  prior  to  the  date  when  the  application  to  de- 
termine the  collateral  inheritance  tax  was  filed. 

Section  5333  G.  C,  as  amended  in  103  O.  L.,  463,  provides : 

"When  a  person  bequeaths  or  devises  property  to  or  for 
the  use  of  father,  mother,  husband,  wife,  lineal  descendant, 
or  adopted  child,  during  life  or  for  a  term  of  years,  and  the 
remainder  to  a  collateral  heir,  or  to  a  stranger  to  the  blood, 
the  value  of  the  prior  estate  shall  be  appraised,  within  sixty 
days  after  the  death  of  the  testator,  in  the  manner  herein- 
after provided,  and  deducted,  together  with  the  sum  of  five 
hundred  dollars,  from  the  appraised  value  of  such  property." 

Under  provision  of  the  latter  part  of  Section  5331  G.  C,  as 
amended,  the  collateral  inheritance  tax  became  due  and  payable 
inmiediately  upon  the  death  of  the  testator,  T.  J.  Buchanan,  and 
at  once  became  a  lien  upon  the  property  which  by  the  terms  of  the 
will  passed  to  the  persons  therein  mentioned  subject  to  the  life 
estate  of  the  widow  of  said  testator. 

It  seems  clear  under  the  above  provisions  of  the  statutes  that 
for  the  purpose  of  determining  the  collateral  inheritance  tax  the 
value  of  the  life  estate  as  well  as  of  the  Estate  in  remainder  must 
be  determined  as  of  the  date  of  the  death  of  the  testator,  and  while 
the  property  in  question  was  not  appraised  until  after  the  sixty 
day  period  in  Section  5333  G.  C,  as  amended,  and  until  after  the 
death  of  the  life  tenant,  this  fact  is  not  material  as  affecting  the 
value  of  the  prior  estate  to  be  deducted  from  the  appraised  value 
of  said  property. 

Under  the  terms  of  the  will  the  widow  was  to  have  the  sole 
and  exclusive  use  of  the  property  in  question  during  the  term  of 
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her  natural  life.  I  am  of  the  opinion  therefore  'in  answer  to  your 
second  question  that  the  value  of  this  life  estate,  based  on  the 
expectancy  of  life  of  the  said  Clara  G.  Buchanan,  widow  of  the 
testator,  and  determined  as  of  the  date  of  the  death  of  said  testator, 
should  be  ascertained  by  the  appraisers,  appointed  by  and  acting 
under  the  order  of  the  probate  court,  and  when  so  determined 
should  be  deducted  together  with  the  sum  of  five  hundred  dollars 
from  the  appraised  value  of  said  property,  according  to  the  pro- 
visions of  Section  6333  G.  C.,  as  amended. 

The  latter  part  of  Section  5543  G.  C.  provides  that  the  value 
of  the  life  estate  "shall  be  determined  by  the  so-called  Actuaries' 
Combined  Experience  Tables  and  five  per  cent,  compound  interest." 

According  to  the  actuaries'  combined  experience  tables  as  set 
forth  in  Wolfe's  "Inheritance  Tax  Calculations,"  the  present  value 
of  an  annuity  of  $1.00,  payable  at  the  end  of  each  year  for  the 
remainder  of  the  life  of  a  person  at  the  age  of  forty-seven,  is  $12.02. 

Assuming  that  the  appraisers  should  find  that  the  entire  value 
of  the  real  estate  in  question  at  the  time  of  the  death  of  the  testa- 
tor was  $8800.00,  the  estimated  annual  income  on  this  valuation  at 
5  per  cent  would  be  $440.00.  Multiplying  the  above  sum  of  $12.02 
by  440  gives  $5,288.80,  the  value  of  the  life  estate.  This  sum  plus 
$500.00  deducted  from  the  entire  value  of  the  property  in  question, 
which  we  have  assumed  to  be  $8800.00,  leaves  a  remainder  of 
$3,011.20  which  would  be  subject  to  the  collateral  inheritance  tax. 

The  foregoing  is  merely  an  illustration  of  the  application  of 
the  actuaries'  combined  experience  tables  in  determining  the  value 
of  the  life  estate. 

I  am  informed  by  the  superintendent  of  insurance  that  the 
above  mentioned  work  on  collateral  inreritance  tax  calculations  has 
been  carefully  prepared  and  that  the  tables  therein  set  forth  may 
be  relied  upon  as  being  correct.  If  you  desire  to  secure  a  copy  of 
said  work  you  can  write  to  S.  H.  Wolfe,  the  author  and  publisher, 
165  Broadway,  New  York  City. 

Your  third  question  calls  for  an  interpretation  of  that  part  of 
Section  5332  G.  C,  which  provides  that  the  provisions  of  Section 
5331  G.  C.  shall  not  apply  "to  property  or  interests  in  property 
transmitted  to  *  *  *  or  for  the  use  of  an  institution  in  the 
state  for  purposes  only  of  public  charity  or  other  exclusively  pub- 
lic purposes." 

In  an  opinion  of  my  predecessor,  Hon.  Timothy  S.  Hogan,  as 
found  in  the  annual  report  of  the  attorney  general  for  the  year 
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1913,  at  page  1178  of  said  report,  it  was  held  that  a  bequest  to  a 
church  is  not  one  "to  or  for  the  use  of  an  institution  in  this  state 
for  purposes  only  of  public  charity  or  other  exclusively  public  pur- 
poses" within  the  meaning  of  the  provision  of  Section  5332  G.  C., 
and  that  such  a  bequest  is  therefore  subject  to  the  collateral  in- 
heritance tax  if  it  exceeds  the  amount  exempted  by  Section 
5331  G.  C. 

I  concur  in  said  opinion  and  therefore  hold  that  the  bequest, 
referred  to  in  your  third  inquiry,  over  and  above  the  sum  of  five 
hundred  dollars  exempted  by  provision  of  said  Section  5331  G.  C, 
as  amended,  is  subject  to  the  collateral  inheritance  tax. 

Where  the  Qualified  Electors  of  a  Rural  School  District  Vote  in 
Favor  of  Centralisation  of  its  Schools,  the  Board  of  Education  in 
Proceeding  to  Centralize  the  Schools,  May  in  the  Exercise  of  its 
Sound  Discretion,  Secure  Sites  at  Different  Points  in  Such  District 
and  Erect  Suitable  Buildings  Thereon. 


No.  1392— (Opinion  Dated  March  17,  1916.) 

Hon.  F.  B.  Pearson,  Superintendent  of  Public  Instruction,  Colum- 
bus, Ohio. 
Dear  Sir:     In  your  letter  of  March  2  you  request  my  opinion 

as  follows: 

"The  following  question  has  been  submitted  to  this  de- 
partment : 

"Conditions:  A  rural  school  district  has  voted  to  cen- 
tralize in  accordance  with  Section  4726. 

"Query:  May  the  board  of  education  erect  buildings  at 
more  than  one  point  in  a  township  and  still  conform  to  the 

provisions  of  this  Section  4726,  G.  C? 

"This  department  would  like  to  have  your  opinion  on 
this  question  which  is  frequently  asked." 

Section  4726  G.  C,  (104  0.  L.,  139)  provides: 

"A  rural  board  of  education  may  submit  the  question  of 
centralization,  and,  upon  the  petition  of  not  less  than  one- 
fourth  of  the  qualified  electors  of  such  rural  district,  or  upon 
the  order  of  the  county  board  of  education,  must  submit  such 
question  to  the  vote  of  the  qualified  electors  of  such  rural 
fourth  of  the  qualified  electors  of  such  rural  district,  or  upon 
district  at  a  general  election  or  a  special  election  called  for 
that  purpose.  If  more  votes  are  cast  in  favor  of  centralization 
than  against  it,  at  such  election,  such  rural  board  of  education 
diall  proceed  at  once  to  the  centralization  of  the  schools  of  the 
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rural  district,  and,  if  necessary,  purchase  a  site  or  sites  and 
erect  a  suitable  building:  or  buildings  thereon. 

It  will  be  observed  that  the  above  provision  of  Section  4726  G. 
C.  makes;  it  mandatory  upon  the  board  of  education  of  a  rural  school 
district  to  proceed  at  once  to  centralize  the  schools  of  such  district 
if,  upon  the  submission  of  the  question,  more  votes  are  cast  in  favor 
of  centralization  than  ag^ainst  it. 

Said  provision  of  the  statute,  however,  vests  in  said  board  of 
education  the  discretion  to  determine  whether  it  is  necessary,  for 
the  purpose  of  centralizing  said  schools,  to  secure  one  or  more  sites 
and  erect  a  suitable  building  or  buildings  thereon. 

The  question  naturally  arises  whether  said  board  of  education 
may,  in  the  exercise  of  its  discretion,  secure  sites  at  different  points 
in  the  district  and  erect  buildings  on  such  sit^s  for  the  accommo- 
dation of  its  pupils. 

I  find  upon  investigation  that  practically  the  same  provision  of 
the  statute  as  above  set  forth  in  Section  4726  G.  C.  was  formerly 
found  in  Section  3927-1  of  the  Revised  Statutes  (94  0.  L.,  317). 

Said  Section  3927-1  R.  S.  provided  as  follows  : 

*'A  township  board  of  education  may  submit  the  question 

of  centralization,  and  upon  the  petition  of  not  less  than  one- 
fourth  of  the  qualified  electors  of  such  township  district,  must 
submit  such  question  to  a  vote  of  the  qualified  electors  of  such 
township  district,  and  if  more  votes  are  cast  in  favor  of  cen- 
tralization than  against  it,  at  such  election,  it  shall  then  be- 
come the  duty  of  the  board  of  education,  and  such  board  of 
education  is  required  to  proceed  at  once  to  the  centralization 
of  the  schools  of  the  township,  and,  if  necessary,  purchase  a 
site  or  sites  and  erect  a  suitable  building  or  buildings  thereon ; 
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In  the  case  of  State  ex  rel  Haines  vs.  Board  of  Education,  15 
O.  C.  D.,  424,  the  court,  in  interpreting  the  above  provision  of  Sec- 
tion 3927-1  R.  S.,  held : 

"It  is  only  when  the  board  deems  it  necessary  to  purchase 
a  site  and  erect  a  building  thereon  that  the  act  requires  them 
to  do  so,  and  there  is  nothing  in  the  act  itself  preventing  the 
original  board,  before  the  building  is  erected  or  commenced, 
from  reconsidering  the  action  taken,  and  resolving  to  central- 
ize the  schools  not  in  one  but  in  two  places.  It  may  have 
made  a  mistake  in  the  first  instance  and  the  very  discretion 
vested  in  it  by  the  act  carries  with  it  the  power  and  duty 
to  correct  that  mistake.  If  the  original  board  may  reconsider 
its  action  in  this  respect,  then  its  successor,  being  clothed  with 
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all  the  powers  of  the  old  board,  may  exercise  them,  with  a  like 
discretion,  subject,  however,  to  the  rights  of  a  party  to  any 
contract  the  torm^er  board  may  have  made.  It  may  be  said 
that  successive  boards  may  thus  undo  all  that  their  predeces- 
sors have  done,  prevent  the  centralization  of  the  schools  and 
ultimately  defeat  the  will  of  the  people ;  but  it  is  only  the  nat- 
ural result  of  an  elective  system  of  government  and  which 
is  in  reality  the  expression  of  the  will  of  the  people  through 
its  chosen  representatives.  Such  boards  cannot  legally  refuse 
to  centralize  the  schools  because  the  law  makes  this  duty  im- 
perative, but  the  mode  and  manner  of  performing  it  is  dis- 
cretionary, and  if  the  duty  is  not  performed  by  the  old  board 
such  discretion  is  vested  in  its  successor.*' 

Cases  may  be  readily  conceived  in  which  the  accommodation  of 
pupils  attending  the  centralized  schools  and  their  economic  trans- 
portation would  require  the  location  of  said  schools  at  different 
points  in  the  district. 

I  am  of  the  opinion,  therefore,  in  answer  to  your  question  that, 
where  the  qualified  electors  of  a  rural  school  district  vote  in  favor 
of  centralization,  the  board  of  education,  in  proceeding  to  centralize 
the  schools  of  said  district,  may,  in  the  exercise  of  its  sound  discre- 
tion, secure  sites  at  different  points  in  such  district  and  erect  suit- 
able buildings  thereon  for  the  accommodation  of  its  pupils. 

I  might  add  that  the  board  of  education  of  a  rural  school  dis- 
trict may  effect  this  same  result  under  provision  of  Section  7730  G. 
C.  (106  0.  L.,  398)  without  a  vote  of  the  people  by  suspending  all 
of  the  schools  in  said  district  and  conveying  the  pupils  attending 
such  schools  to  centralized  schools  established  by  said  board  of  edu- 
cation at  such  points  in  said  district  as  said  board  in  the  exercise 
of  its  discretion  may  determine.  It  would  probably  be  necessary, 
however,  for  said  board  of  education,  in  the  exercise  of  the  author- 
ity vested  in  it  by  provision  of  Section  7625  G.  C,  to  submit  to  the 
electors  of  said  district  the  question  of  issuing  bonds  for  the  purpose 
of  securing  the  necessary  funds  to  provide  suitable  buildings  for 
said  centralized  schools. 
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New   Incorporations. 

Zanesville  Ck)co-Cola  Bottling  Com- 
pany, Zanesville,  $5000.  William  L. 
Arnett,  Joseph  M.  Weishaupt,  Harry 
Hermann,  Ralph  R.  Rhoades,  Earl  Vo- 
rus. 

The  Turn  Moulded  Counter  Process 
Company,  Cincinnati,  $50,000.  Wm.  S. 
McKenzie,  Geo.  R.  Vollman,  Greorge 
Schneider,  John  Helming,  Walter  C. 
Taylor. 

The  Philip  M.  Platten  Company, 
Cleveland,  $3200.  Philip  M.  Platten, 
Karl  Germain,  S.  Chester  Crobaugh, 
H.  A.  Auer,  M.  Y.  Yost. 

Mt.  Vernon  Coco-Cola  Bottling  Com- 
pany, Mt.  Vernon,  $5000.  William  L. 
Arnett.  Jos.  M.  Weishaupt,  Ralph  R. 
Rhoades,  Harry  Hermann,  Earl  Vorus. 

The  Monosmith  Brothers  Company, 
Spencer,  110.000.  T.  D.  Auble,  E.  E. 
Monosmith,  D.  J.  Monosmith,  R.  Mo- 
nosmith, E.  D.  Auble. 

The  Irwin  &  Nicely  Company,  East 
Palestine,  $25,000.  E.  J.  McConnell, 
R.  F.  Gondert,  J.  V.  Oliver,  R.  H.  Nes- 
bit,  N.  O.  Mather. 

The  Feighan  Realty  Investment 
Company,  Cleveland,  $100,000.  John 
T.  Feighan,  Thos.  E.  Croke,.  E.  C.  Heil, 
I.  J.  G^rdy,  Dwight  E.  Cotton. 

The  Dayton  Storage  Battery  Com- 
pany, Dayton,  $0,000.  Roy  M.  Robeson, 
Crist  A.  Lesh,  H.  P.  Williamson,  J.  I. 
Robeson,  I.  I.  Hauer. 

The  Cameron  Mills  Company,  Tole- 
do, $30,000;  real  estate.  O.  L.  H.  Sep- 
peler,  C.  D.  Sullivan,  L.  J.  Williams, 
A.  C.  Mills,  Floyd  Blandell. 

The  Bruce  Oil  &  Gas  Company, 
Zanesville,  $50,000.  David  Carmichael, 
R.  B.  Tomlinson,  J.  B.  Anderson,  Wm. 
Young,  Chas.  V.  Paul. 

The  Chas.  F.  Johnson  Realty  Com- 
pany, Columbus,  $200,000.  Chas.  F. 
Johnson,  Herman  H.  Johnson,  Chester 
P.  Johnson,  Harold  A.  Smith,  Els- 
worth  Horlocker,  Andrew  B.  Johnson. 

The  Toledo  Review  Publishing  Com- 
pany. Toledo,  $10,000.  George  J.  Men- 
delsohn, Albertine  Mendelsohn,  Harry 
J.  Wemeet,  Willis  W.  Church,  Harry 
O.  Winch. 


The  Barden-Schuman  Company, 
Anna,  $3000;  sawmill.  Frederick  Bur- 
den, Karl  J.  Koch,  Henry  Schuman, 
Gust  Koch,  Adelle  Burden. 

The  Uprite  Manufacturing  Company, 
Cincinnati,  $75,000;  surgical  appli- 
ances. Edward  Johnson,  Mary  M. 
Johnson,  Elizabeth  La  Fetra,  Geo.  J. 
Russell,  Marston  Allen. 

The  Willapa  Company,  Cincinnati, 
$30,000;  operating  steamships.  Robert 
A.  Kramer,  Richard  Stall,  Florence 
Watson,  Miles  T.  Watts  and  A.  F. 
Drlemeyer. 

The  Crumley,  Jones  &  Crumley 
Company,  Cincinnati,  $10,000;  general 
contracting.  John  H.  Ahlbrant,  Jr.,  M. 
A.  Boer,  Emil  A.  Hauck,  Harry  A. 
Rust  and  Joseph  C.  Thiem. 

The  Briggs  Chemical  Works,  Am- 
herst, $1000.  F.  H.  Briggs,  R.  H. 
Allyn,  J.  D.  Rawson,  L.  B.  B^uver,  R. 
H.  Rice. 

The  Don  M.  Burton  Company,  Lima, 
$10,000;  office  supplies,  etc.  Don  M. 
Burton,  Herbert  Baxter,  B.  H.  Holmes, 
F.  E.  Baxter,  C.  S.  Baxter. 

The  Cleveland  Zagelmeyer  Block 
Company,  Cleveland,  $50,000;  cement 
blocks,  etc.  A.  C.  Dustin,  Paul  J. 
Bickel,  J.  B.  Putnam,  C.  M.  Horn,  Gus- 
tav  Von  den  Steinen. 

The  Helen  Manufacturing  Company, 
Cleveland,  $1000;  manufacturing  ar- 
ticles, etc.  J.  B.  Hanna,  W.  EL  Cub- 
ben,  Frank  R.  Shyrock,  Mace  Cubben, 
E.  R.  Cook. 

The  Cleveland  Sash  &  Door  Com- 
pany, Cleveland,  $25,000.  A.  Pickus, 
R.  S.  Cowdry,  A.  N.  Cowdry,  W.  K. 
Stanley,  Samuel  Horwitz. 

The  John  Frankovitch  Liquors  Com- 
pany, Youngs  town,  $5000.  John  Frank- 
ovitch, Joseph  Frankovitch',  Thomas 
Vlasich,  John  Kovach,  and  Grottfried 
Plannina. 

The  Deitrlch  and  B^rb  Company. 
Cleveland,  $10,000;  haberdashery.  C. 
A.  Deitrlch,  J.  G.  Erb.  Anna  M.  Deit- 
rlch, John  A.  Eh'b,  R.  M.  Ewing. 

The  Mason  Feed  &  Supply  Com- 
pany, Mason,  $15,000.  S.  P.  Kreti,  A. 
R.  Compton,  W.  A.  Parkhfll,  Wayne 
Shurts,  Earl  R.  Passel. 
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The  6i^  Four  Mining  Company, 
Carbon  Hill,  $10,000.  Harry  Irwtn. 
Ralph  G.  Martin,  Ralph  J.  Reynolds,  E. 
Bragmauer,  D.  A.  Postelwaite. 

The  Mansfield  Construction  Com- 
pany, Mansfield,  |5O,O00f.  Chas.  L. 
Buchey,  A.  L.  Stoodt,  Wm.  Isaley,  T. 
J.  Chamberlain,  J.  W.  Rush,  Ed.  6. 
Lemon. 

The  Zoar  Electric  Company,  Zoar, 
$10,000.  John  Bimeler,  Levi  Bimeler, 
Peter  Bimeler,  August  Burkhart. 

The  Woodard  Machine  Company, 
Wooster,  $150,000.  L.  A.  Woodard, 
Charleft  6.  Jd^es,  Walter  J.  Maugey, 
E.  C.  Dix,  John  C.  McClaran. 

The  United  Fruit  and  Vegetable 
Company,  Cleveland,  Ohio,  $10,000. 
LoylB  Kaufman,  Sam  Weingart,  Jos. 
A.  Becker,  Sam  Feldman,  E.  E.  Gross. 

The  Thomas  Building  &  Investment 
Company,  Cleveland,  $10,000.  F.  F. 
Sanda,  T.  Sanda,  L  C.  Sanda,  Marie 
A.  Sanda,  Bertha  Sanda. 

The  S.  F.  Shenk  Company,  Delphos, 
$30,000;  dry  goods.  S.  F.  Shenk,  S.  A. 
Shenk,  R.  P.  Shenk,  A.  J.  Shenk. 

The  Pik>t  Oil  &  Gas  Company,  Co- 
lumbus, $10,000.  J.  W.  McCord,  W. 
S.  Cook,  N.  D.  Carter,  E.  T.  O'Kane, 
J.  E.  Anderson. 

The  Rierson  Lumber  &  Coal  Com- 
pany, Cincinnati,  $50,000.  E.  K.  Bruce, 
Edgar  Cummins,  C.  E.  Thomell,  H.  F. 
Lucks,  W.  T.  Askew. 

The  Napoleon  Auto-Manufacturing 
Company,  Napoleon,  $20,000.  A.  C. 
George,  Francis  P.  Diemer,  C.  E.  Don- 
nelly, F.  M.  McGrew,  O.  A.  Diemer. 

The  Murray-Keil  Realty  Company, 
Toledo,  $20,000.  John  J.  Keil,  Reuben 
E.  Murray,  Fred  J.  Folger,  David  Mar- 
lean,  Fred  C.  Schmidt. 

The  Hugh  Morris  Brass  Company, 
Cincinnati,  $25,000.  Carl  T.  Foley,  H. 
E.  Zerfey,  Eleanor  S.  Patterson,  E.  M. 
Schwein,  Rose  L.  Brink. 

The  Fourth  Street  Savings  Associa- 
tion, Cincinnati,  $1,000,000.  W.  S. 
Schmitt,  P.  L.  Mitchell,  G.  B.  Gross- 
back,  P.  G.  Cloud,  James  J.  Grogan. 

The  Francis  Machinery  Company, 
Toledo,  $10,000.  Jennie  Samson,  How- 
ard M.  Brock,  Leria  E.  Nagle,  Mark 
Winchester,  Elmer  Skidmore. 

The  Commercial  Oil  &  Gas  Com« 
pany,  Toledo,  $10,000.  T.  P.  Fitzger- 
ald, John  Deck,  J.  J.  Hogan,  C.  C. 
Crosby,  W.  H.  Young,  A.  W.  Herring. 

The  B.  W.  Coal  Company,  Rush  Run, 
$30,000.  B.  W.  Lewis,  H.  F.  Menke- 
meller,  C.  P.  Hoffman,  A.  Teagarden, 
M.  Ross. 


The  Gallipolis  Light  &  Power  Com- 
pany, Gallipolis,  $25,000.  John  P, 
Phillips,  N.  P.  Clyburn,  G.  A.  Vaugh- 
ters,  John  P.  Phillips,  Jr. 

The  Coshocton  Brick  Company,. 
Coshocton,  $50,000.  R.  M.  Love,  J.  D. 
Sevems,  B.  F.  Cotter,  A.  W.  Holmes, 
Joseph  Love. 

The  Patot  Shoe  Company,  Cleve- 
land, $75,000.  C.  E.  Patot,  B.  W, 
Jacobi,  Jos.  C.  Hostetler,  Newton  D. 
Baker,  Paul  Patterson. 

The  Scheff  Realty  Company,  Cleve- 
land, $10,000.  I.  J.  Cardy,  N.  Rabon- 
ovitz,  Mendel  Sheff,  Herman  Madle, 
Herman  A.  Gerchonovitz. 

The  Safety  Auto-Light  &  Mfg.  Co., 
Erlin,  $10,000.  John  F.  Karbler,  Geo. 
F.  Dorr,  E.  L.  Braugh,  I.  G.  Stout,  C. 
H.  Strohl,  C.  M.  Baker. 

The  Ruddock  Bucket  Company, 
Cleveland,  $10,000.  Wm.  Ruddock, 
Wm.  Rothenburg,  E.  E.  Gibson,  I.  E. 
Cuentzler,  P.  Shulman. 

The  Ohio  Securities  Company,  New- 
ark, $10,000.  Geo.*  Hayden,  Sr.,  J. 
William  Hohl,  James  K.  Dowey,  J.  R. 
Fitzgibbon,  Fred  C.  Evans. 

The  Metamora  Telephone  Company, 
$20,000.  M.  L  Gign,  E.  A.  Seeley, 
Chas.  Gestwite,  Lillian  M.  Gignac,  Car- 
rie B.  Seeley. 

The  John  Wild!  Evaporated  Milk 
Company,  Columbus,  $25,000.  J.  F. 
Montgomery,  O.  E.  D.  Barron,  Geo. 
Cassell,  J.  L.  Davis,  Cecile  Co  way. 

The  Grove  House  Company,  Colum- 
bus Grove,  $2,000.  A.  M.  Haidel- 
baugh,  George  Smith,  B.  O.  Barber,  D. 
M.  Allen,  H.  H.  Day,  E.  J.  Gladfelter, 
M.  Logan,  J.  H.  Laughlin,  A.  J.  Losh. 

The  GlenviUe  Dairy  Company, 
Cleveland,  $10,000.  E.  S.  Byers,  C. 
D.  Freibolin,  C.  S.  Gardner,  A.  E. 
Gillardp  Mae  Gillard. 

The  Freeport  Foundry  Company, 
Freeport,  $10,000.  L.  W.  Gilcher,  B. 
W.  Rowland,  C.  L.  Harding,  R.  W. 
Gilcher,  H.  B.  Gilcher. 

The  Economy  Motor  Company,  Tif- 
fin, $25,000.  Raymond  W.  Miller, 
John  A.  Madnocks,  F.  R.  Miller,  Carl 
Erhart,  O.  E.  Schroth. 

The  Clay  Workers  Equipment  Com- 
pany, Akron,  $10,000.  O.  C.  Mc- 
Cormick,  James  E.  Mayer,  S.  K.  Hine, 
J.  W.  Wright,  William  P.  Canfleld. 

The  American  Puncture  Proof  Tire 
Company,  Cleveland,  $10,000.  John 
Piontkowski,  S.  Weiselewski,  J.  Job- 
lonoski,  M.  Jrojecki. 
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Th6  Somerset  Realty  Company, 
Somerset,  $10,000.  Wm.  Snider, 
James  McBlroy,  U.  W.  Archer,  Ed- 
ward L.  Stine,  L.  L.  Dlttoe,  Jr. 

The  Atwater-Ryan  Construction  Co., 
Cleveland,  |5,000.  W.  R.  Ryan,  Nick 
D.  Ryan,  W.  R.  Ryan,  Jr.,  Bertha  B. 
K.  Atwater,  Frank  O.  Atwater. 

The  Jenkinson  Player  Company, 
Cincinnati,  |16,000.  Edith  Jenkinson* 
Saul  Jenkinson,  John  C.  Vetter,  Mar- 
ion Dubois,  W.  J.  Kuertz. 

The  Columbus  Home  Company,  Co- 
lumbus, 120,000.  D.  P.  Cooke,  Chas. 
P.  Gray,  P.  S.  Miller,  E.  R.  Cooke, 
Maude  B.  Cooke. 

Cleveland  Automatic  Machine  Com- 
pany, Cleveland,  |500.  J.  T.  Scott, 
David  L.  Johnson,  M.  C.  Byrnes,  M.  O. 
McAleeman,  B.  E.  Robertson. 

The  First  Investment  Company, 
Cleveland,  $10,000.  W.  H.  Thomas, 
V.  B.  Gray,  Wm.  Robertson,  Quintin 
M.  Gravatt,  Herbert  Rosenthal. 

The  Middle  West  Refining  Co^ipany, 
Columbus,  $50,000.  R.  E.  Westfall, 
Smith  W.  Bennett,  James  Judge,  N. 
Bal«s,  H.  Shetler. 

Tho  Slavia  Real  Estate  Company, 
Akron,*  $10,000.  Jos.  F.  Soursky, 
Joseph  Kosa,  Paul  Dudock,  Gregory 
Lontchar,  Jakob  Koma. 

Queen  City  Watch  Case  Manufactur- 
ing Company,  Cincinnati,  $25,000.  B. 
B.  Donnelly,  Fred  G.  Gruen,  George  J. 
Gruen,  Sam'l  Van  Pelt. 

The  Ohio  Computing  Measure  & 
Sales  Company,  Greenville,  $5000. 
Constantin  Wurlitzer,  MoUie  Kerlin, 
Leo  E.  Kerlin. 

The  Marion  Die,  Tool  &  Machine 
Company,  Marion,  $15,000.  Edwin  Har- 
rold,  Orval  T.  Roof,  R.  C.  Blayney, 
Homer  E.  Johnson. 

The  Akron  Garbage  Collection  Com- 
pany, $20,000.  Clyde  F.  Beery,  Harry 
W.  Hillman,  Claire  App,  Arch  A.  Dun- 
can, Lula  R.  Barnes. 

The  Lakeville  Equity  Exchange 
Company,  Lakeville,  $10,000.  Jacob 
Miller,  T.  D.  Glasgo,  J.  A.  Sharr,  R.  W. 
Metcalf,  J.  F.  Kapp,  H.  E.  Miller. 

The  Greenspring  Co-operative  Com- 
pany, Greenspring,  $15,000.  E.  D. 
Young,  U.  C.  Meyer,  G.  A.  Earl,  M.  D. 
Rule,  T.  H.  Kinney. 

The  Brobst  &  Markling  Company, 
Canton,  $50,000;  wholesale  and  retail 
liquor.  Chas.  A.  Brobst,  EJdw.  W. 
Markling,  A.  G.  Maurer,  Harry  W. 
Sage,  Chas.  A.  Schazman. 


The  Grossman-Butnik  Drug  Com- 
pany, Cleveland,  $5000.  Isador  Gross- 
man, Claude  W.  Shimmon.  B.  I.  Roof, 
N.  H.  Thorp,  H.  B.  Howells. 

The  WaynesfleW  Drain  Tile  Com- 
pany, Waynesfield)  $40,000.  John  W. 
Allen,  B.  L.  Shults,  Elsie  P.  Shultz, 
Gilbert  W.  Bailey,  Flo  Bailey. 

The  Brahant  Film  Company,  Cleve- 
land. $35,000.  Helen  M.  G'Boyle,  W. 
H.  Millikan,  H.  Hill,  Wm.  G.  Radcliffe, 
Mary  M.  Gleason. 

The  American  Monument  Company, 
$15,000,  Cleveland.  James  Broggini. 
E.  E.  Rich,  C.  L.  Broggini,  Joseph  J. 
Olsey,  James  L.  Broggini,  Jr.,  Charles 
Tesar. 

The  Senario  Supply  Comi)any,  Cleve- 
land, $10,000.  William  H.  MilUkan, 
Mary  M.  Gleason,  H.  Hill,  H.  H.  B. 
Holland,  Helen  M.  O'Boyle. 

Increases. 

The  Telling-Belle  Vernon  Company, 
Cleveland;  $100,000  to  $2,500,000, 

The  Republic  Structural  Iron  Works 
Company;  $10,000  to  $825,000. 

The  Roseville  Building  &  Loan  Com- 
pany, Roseville;  $200,000  to  $400,000. 

The  Rentschler  Company,  Deshler; 
$10,000  to  $16,000. 

The  Willapa  Company,  Cincinnati; 
$30,000  to  $60,000. 

The  Kom-Konkling  Company,  Cin- 
cinnati;  $10,000  to  $25,000. 

The  Leonard  Agency  Company,  Can- 
ton, $30,000  to  $100,000. 

The  Atlas  Savings  &  Loan  Company, 
Cleveland,  $2^0,000  to  500,000. 

The  Paisely  Steamship  Company, 
Mentor,  $100,000  to  $260,000. 

The  L  J.  Cooper  Rubber  Company, 
Cincinnati,  $100,000  to  $225,000. 

The  Avondale  Realty  Company, 
Springfield,  $10,000  to  $25,000. 

The  Cleveland  Steel  Valve  Com- 
pany, Cleveland,  $25,000  to  $150,000. 

The  Discount  Savings  Service  Com- 
pany, Cleveland;  $25,000  to  $35,000. 

The  Cleveland  Telephone  Company, 
Cleveland;  $4,000,000  to  $6,000,000. 

The  Owens  Bottle-Machine  Com- 
pany, Toledo;  $8,000,000  to  $50,000,- 
000. 

Decreases. 

The  Gilchrist  Transportation  Com- 
pany, Vermilion;   $500,000  to  $10,000. 

The  Novelty  Iron  Company,  Canton; 
$250,000  to  $10,000. 

The  Bisso  &  Bergman  Company, 
Cincinnati,  $100,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  778— In  the  Matter  of  the  Joint  Application  of  The  Citizens 
Tdephone  Company  of  Coshoctmit  Ohio,  and  The  Coshocton  Coun- 
ty Telephone  Company  for  Consent  and  Authority  to  Enter  Into 
a  Contract  Providingr  for  Purchase  and  Sale  of  Property  and 
Interchange  of  Service.    Prayer  Granted. 


(Dated  March  29,  1916.) 

The  Citizens  Telephone  Company  and  The  Coshocton  County 
Telephone  Company,  corporations  duly  organized  under  the  laws 
of  the  state  of  Delaware  and  authorized  to  do  business  in  Ohio, 
and  under  the  laws  of  Ohio,  respectively,  with  their  principal  places 
of  business  at  Coshocton  and  Warsaw,  Ohio,  respectively,  having, 
on  the  fourth  day  of  March,  1916,  filed  their  joint  application  ask- 
ing consent  to  and  approval  of  the  making,  by  applicants,  of  a 
contract  providing  (1)  for  the  sale  and  conveyance  by  said  The 
Citizens  Telephone  Company  to  said  The  Coshocton  County  Tele- 
phone Company  of  certain  toll  lines,  (2)  the  sale  and  conveyance 
by  said  The  Coshocton  County  Telephone  Company  to  said  The 
Citizens  Telephone  Company  of  its  Plainfield  exchange  and  plant 
attached  thereto,  and  (8)  the  retention  of  the  existing  connection 
between  apidicant's  respective  plants  and  systems  and  the  con- 
tinued exchange  of  service  thereby,  and  the  commission,  upon  the 
filing  of  said  application,  having  deemed  the  assignment  of  the 
same  for  hearing  to  be  unnecessary,  the  same  came  on  this  day 
for  final  consideration  and  it  appearing  that  the  service  furnished 
the  public  will  be  improved  thereby  and  that  the  public  will  be 
furnished  adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor,  the  commission  is  satisfied  that  its  consent 
and  authority  should  be  granted  for  the  sale  and  conveyance  of 
said  property  and  the  retention  of  said  physical  connection  and  the 
continuation  of  an  interchange  of  service  by  applicants.  It  is, 
therefore, 

Ordered,  That  said  The  Citizens  Telephone  Company  be,  and 
it  hereby  is  authorized  to  sell  and  convey  to  said  The  Coshocton 
County  Telephone  Company  its  toll  lines  designated  and  known  as 
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Coshocton  to  Warsaw-Nellie-Mohawk-Walhondin^:  to  County  Line; 
Walhonding  to  New  Castle-East  Union-West  Carlisle-Cooperdale- 
West  Bedford-Tunnel  Hill ;  Cooperdale  to  Dresden ;  Coshocton  to 
Keene;  Coshocton  to  Bloomfield,  and  Warsaw  to  Spring  Mountain, 
as  more  fully  described  in  a  proposed  form  of  contract  attached 
to  the  application  herein  as  ''Exhibit  B/'  which  said  "Exhibit  B" 
hereby  is  made  a  part  of  this  order  by  reference;  and  said  The 
Coshocton  County  Telephone  Company  hereby  is  authorized  to 
purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  said  The  Coshocton  County  Telephone  Com- 
pany be,  and  it  hereby  is  authorized  to  sell  and  convey  to  said  The 
Citizens  Telephone  Company,  its  Plainfield  exchange  and  plant 
attached  thereto,  as  fully  set  out  in  said  '^Exhibit  B"  hereinbefore 
referred  to;  and  said  The  Citizens  Telephone  Company  hereby  is 
authorized  to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  said  The  Citizens  Telephone  Company  and  said 
The  Coshocton  County  Telephone  Company  be,  and  they  hereby  are 
authorized  to  retain  the  physical  connection  between  their  respec- 
tive plants  and  systems  and  to  continue  to  interchange  service  as 
provided  by  law.    It  is  further 

Ordered,  That  applicants  forthwith  file  with  this  commission 
schedules  providing  for  their  respective  withdrawal  from  and  in- 
auguration of  service  in  the  territory  now  served  by  means  of  said 
property  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  of  such  filing  of  said  schedules.  It  is 
further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  the 
consent  to  or  approval,  by  this  commission,  of  any  increase  in  rates 
or  diminution  of  service.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
considerations  stipulated;  nor  shall  an3rthing  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discrimina- 
tory, or  that  the  service  of  said  companies  is  adequate,  efBcient 
or  sufficient. 
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No.  730 — In  the  Matter  of  the  Application  of  the  Oakwood  Water 

and  Light  Company  for  Authority  to  Issue  $12,000.00  Six  Per 
Cent.  Bonds,  Due  November  1,  1940.     Prayer  Granted. 


(Dated  March  29,  1916.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  filed  January  thii^ 
teenth,  1916,  of  The  Oakwood  Water  and  Light  Company,  a  cor- 
pors^tion  organized  under  the  laws  of  Ohio  and  engaged  in  supply- 
ing water  to  consumers  in  the  village  of  Oakwood,  Montgomery 
county,  Ohio,  asking  consent  and  authority  to  issue  its  first  mort- 
gage bonds,  dated  November  first,  1915,  due  November  first,  1940, 
and  bearing  interest  at  the  rate  of  six  per  cent,  per  annum,  of 
the  principal  sum  of  twelve  thousand  dollars,  the  proceeds  to  be 
used  to  pay  and  discharge  indebtedness  of  the  sum  of  $7,500.00 
incurred  in  the  construction  of  additions  and  betterments  to  its 
plant,  to  purchase  certain  supplies  and  construct  further  additions 
and  extensions  to  its  plant  of  the  estimated  cost  of  $1,000.00  and 
to  pay  the  sum  of  $3,500.00  on  account  of  the  purchase  of  certain 
pipes,  mains  and  service  connections  which  have  been  constructed 
by  private  interests  within  the  territory  wherein  applicant  oper- 
ates, the  total  value  of  which  is  $19,000.00,  and  it  appearing  to  the 
commission  that  the  issue  of  said  bonds  is  reasonably  required 
for  the  construction,  completion,  extension  and  improvement  of 
applicant's  facilities  and  the  maintenance  and  improvement  of  its 
service,  to  pay  its  indebtedness  incurred  thereby  and  for  the  acqui- 
sition of  property  to  be  used  and  useful  for  the  prosecution  of  its 
corporate  purposes,  it  is  satisfied  that  its  consent  and  authority 
should  be  granted  for  the  issue  of  said  bonds.    It  is,  therefore. 

Ordered,  That  said  The  Oakwood  Water  and  Light  Company 
be,  and  it  hereby  is  authorized  to  issue  its  first  mortgage  bonds, 
dated  November  first,  1915,  due  November  first,  1940,  bearing  in- 
terest at  the  rate  of  six  per  cent,  per  annum,  of  the  total  principal 
sum  of  twelve  thousand  dollars  ($12,000.00) ,  and  that  said  bonds 
be  sold  for  the  highest  price  obtainable  but  not  for  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 

be  used  for  the  following  purposes  and  no  others,  to-wit : 

(a)  The  payment  and  discharge  of  applicant's  in- 
debtedness incurred  in  the  construction  of  additions,  ex- 
tensions and  improvements,  as  fully  set  out  in  a  de- 
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tailed  statement  filed  herein  on  the  eighth  day  of  Feb- 
ruary»  1916,  which  hereby  is  made  a  part  of  this  order 
by  reference  $7,393.07 

(b)  Partial  payyments  for  mains,  hydrants  and 
meters  to  be  acquired  from  the  Schantz  estate,  the  detail 
of  which  is  set  out  in  said  statement  filed  February  eighth, 

1916  3,403.00 

(c)  Partial  payment  for  mains,  hydrants  and  meters 
in  Park  Hill  plat  addition,  also  detailed  in  said  statement 

of  February  eighth,  1916 308.70 

(d)  To  be  applied  to  the  purchase  of  a  pipe  tapping 
machine  of  the  estimated  cost  of  $300.00;  a  small  auto- 
mobile, $600.00  and  miscellaneous  tools,  $100.00 895.23 

It  is  further 

Ordered,  That  applicant  make  verified  report  of  the  issue 
and  disposition  of  said  bonds  and  of  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  758-— In  the  Matter  of  the  Joint  Application  of  The  American 
District  Tdlegraph  Company  to  Sell,  and  of  The  Toledo  Telephone, 
Telegraph  and  Messenger  Company  to  Purchase  the  Property  of 
The  American  District  Tdegraph  Company.    Prayer  Granted. 


(Dated  March  22,  1916) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application,  filed  February  12, 
1916,  of  The  American  District  Telegraph  Company  and  The  Toledo 
Telephone,  Telegraph  and  Messenger  Company,  corporations  organ- 
ized under  the  laws  of  the  state  of  Ohio  and  both  engaged  in  the 
business  of  fire  protection,  signalling  and  messenger  service  in  and 
adjacent  to  the  city  of  Toledo,  Lucas  county,  Ohio,  asking  the  com- 
mission's consent  to  and  approval  of  the  sale  and  conveyance  by 
said  The  American  District  Telegraph  Company  to,  and  the  pur- 
chase and  acquisition  by  said  The  Toledo  Telephone,  Telegraph  and 
Messenger  Company  of  all  the  assets,  including  all  property,  plant 
and  business,  good  will,  bills  and  accounts  receivable,  and  all  and 
singular  the  physical  property  of  whatsoever  kind  and  wherever 
located,  including  any  and  all  franchises  of  said  The  American  Dis- 
trict Telegraph  Company,  and  it  appearing  that  the  service  fur- 
nished the  public  will  be  improved  thereby  and  that  the  public  will 
be  furnished  adequate  service  for  a  reasonable  and  just  rate,  rental, 
toll  or  charge  therefor,  the  commission  is  satisfied  that  its  consent 
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and  authority  for  the  purchase  and  sale  of  said  property  should 
be  granted.   It  is,  therefore, 

Ordered,  That  said  The  American  District  Telegraph  Company 
be,  and  it  hereby  is  authorized  to  sell  and  convey  to  The  Toledo  Tel- 
ephone, Telegraph  and  Messenger  Company,  all  of  its  assets,  includ- 
ing all  property,  plant  and  business,  good  will,  bills  and  accounts 
receivable,  and  all  and  singular  its  physical  property  of  whatsoever 
kind  and  wherever  located,  including  any  and  all  franchises;  and 
said  The  Toledo  Telephone,  Telegraph  and  Messenger  Company 
hereby  is  authorized  to  purchase  and  acquire  said  property.  It  is 
further 

Ordered,  That  nothing  herein  be  construed  to  be  the  consent  to 
or  approval  by  this  commission  of  any  increase  in  rates  or  diminuni- 
tion  of  service  in  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  in  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in'  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated ;  nor  shall  anything  herein  be  construed  as 
an  approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  companies,  nor  as  a  finding  by  the  commission  that  said 
rates  are  reasonable  and  not  excessive  and  not  discriminatory,  or 
that  the  service  of  said  companies  is  adequate,  sufficient  or  efficient. 
It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  the  filing  of  tariffs  as  herein  provided. 


.•• 


No.  784 — ^In  re:  Application  of  The  Medina  County  Farmers'  Tele- 
phone Company  for  a  Certificate  of  Public  Necessity  and  Conven- 
ience. 


(Dismissed  March  27,  1916.) 

The  Medina  County  Farmers'  Telephone  Company  filed  appli- 
cation with  the  utilities  commission  for  a  certificate  which  would 
permit  it  to  extend  its  lines  along  the  Wadsworth-Seville  turnpike 
in  Medina  county  for  such  distance  as  would  enable  it  to  furnish 
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exchange  service  to  twenty-four  subscribers  of  The  Star  Telephone 

Company,  who  had  applied  to  it  for  such  service.    On  March  27, 

the  commission  was  advised  that  the  applicant  desired  to  withdraw 

the  application,  and  the  following  entry  was  spread : 

Upon  application  of  The  Medina  County  Farmers'  Tele- 
phone Company,  this  proceeding  hereby  is  dismissed  without 
prejudice. 


CALENDAR 

April  10— 

1 :30  p.  m. — Appeal  Oak  Harbor  Natural  Ga8  Company  from  rate  ordinance. 

1:30  p.  m. — Joint  application  of  Defiance  Gas  &  Electric  Company  and 
Maumee  Valley  Gas  &  Electric  Company. 

Application  of  Defiance  Gas  &  Electric  Company  to  issue  $379,000  bonds 
and  $157,000  capital  stock. 
April  11— 

9:00  a.  m. — Appeal  of  The  Columbus  Railway  Power  &  Light  Company 
from  5  cent  rate  ordinance. 
April  12— 

9:00  a.  m. — Investigation  and  suspension  docket  No.  6,  regarding  drain  tile. 
April  14 — 

9:00  a.  m.— Joint  application  of  Middletown  Gas  &  Electric  Co.,  Franklin 
Electric  Light  Co.,  Leetonia  Electric  Co.,  New  Lisbon  Gas  Co.,  and  Ohio  Gas 
&  Electric  Co. 

Application  of  Ohio  Gas  &  Electric  Co.,  to  issue  $100,000  capital  stock 
and  $200,000  preferred  stock  and  $700,000  bonds. 

10:00  a.  m. — Joint  application  of  E.  A.  Geaque.  C.  M.  Lott,  C.  M.  Lott  and 
E.  A.  Geaque,  Hlcksville  Electric  Light  &  Power  Company  and  North  Western 
Ohio  Light  Company 


STATEMENT  OF  OWNERSHIP,   MANAGEMENT,   CIRCULATION,    ETC^ 
OF  DEPARTMENT  REPORTS,  PUBLISHED  WEEKLY 

AT  COLUMBUS,  OHIO. 


In  accordance  with  the  act  of  Congress  of  August  twenty-four,  1912,  the 
following  is  in  compliance  with  Section  443  of  said  act  as  conceminsr  the  weekly 
publication  known  as  ''Department  Reports,"  published  at  Columbus,  Ohio: 
Publisher,  Nemar  Publishing  Company:  editor,  Leonard  M.  Rodenfels;  business 
manager,  C.  W.  Wallace;  owners,  C.  W.  Wallace,  F.  B.  Toothaker  and  L.  M. 
Rodenfels  of  Columbus,  Ohio.  Known  bondholders,  mortgagees  and  other  se- 
curity holders  holding  one  percent  or  more  of  bonds,  mortgages  or  other  se- 
curity:   None. 

C.  W.  WALLACE, 
Business  Manager  Department  Reports. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  March,  1916. 

(Seal)  L.  M.  RODENFELS, 

Notary  Public  in  and  for  Franklin  County,  Ohio. 
My  commission  expires  January  12,  1919. 


INDUSTRIAL  COMMISSION 


IN  RE:  EDWARD  GILBERT,  DECEASED— No.  149748- 


(Decided  February  28,  1916.) 

A  workman  ceases  to  be  an  ''employe''  within  the  meaning  of  that  term  as 
used  in  the  workmen's  compensation  law,  at  the  time  he  is  discharged  from, 
and  leaves  the  service  of  the  employer. 

Compensation  cannot  be  paid  from  the  state  insurance  fund  to  the  depen- 
dents of  one  who  was  killed  after  he  was  discharged  by  and  left  the  service  of 
his  employer. 

By  The  Commission. 

Bigler  Brothers  were  engaged  in  the  paving  of  a  street  in 
Miamisburg,  Ohio.  Deceased  was  employed  by  this  company  as  a 
laborer,  his  work  being  to  dump  trucks  as  they  brought  material  to 
the  work.  On  the  morning  of  October  22,  1915,  deceased  was 
unable  to  perform  his  usual  work  because  of  his  intoxicated  condi- 
tion, whereupon  the  employer  discharged  his  from  his  service  and 
offered  his  payment  in  full  for  his  services,  which  he  refused  to 
accept.  He  left  the  work  and  another  man  was  placed  in  his  posi- 
tion. While  thus  intoxicated  deceased  climbed  upon  a  truck  belong- 
ing to  one  J.  E.  Feight,  with  whom  deceased's  employer  had  con- 
tracted for  the  service  of  this  truck.  While  deceased  was  riding 
upon  this  truck  back  and  forth  he,  for  some  unknown  reason, 
jumped  or  fell  from  the  truck  and  sustained  a  crushing  injury 
through  his  hips  which  resulted  in  his  death  the  following  day. 

Deceased's  widow  made  application  for  an  award  on  account 
of  his  death.  Section  25  of  our  compensation  law,  6.  C,  Section 
1465-72,  provides  that  ''the  State  Liability  Board  of  Awards  shall 
disburse  the  state  insurance  fund  to  such  employes  of  employers  as 
have  paid  into  said  fund  the  premiums  applicable  to  the  classes 
to  which  they  belong,  who  have  been  injured  in  the  course  of  their 
employment,  wheresoever  such  injuries  have  occurred,  and  which 
have  not  been  purposely  self-inflicted,  or  to  their  dependents  in 
case  death  has  ensued.''  Section  14  of  this  law,  G.  C,  Section 
1465-61  defines  the  term  "employe"  as  "every  person  in  the  service 
of  any  person,  firm  or  private  corporation  *  *  *  employing 
five  or  more  workmen  or  operatives  regularly  in  the  same  business, 
or  in  or  about  the  same  establishment  under  any  contract  of  hire, 
express  or  implied.'' 
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Applying  the  above  provisions  of  the  workmen's  compensation 
law  to  the  facts  in  the  case  at  bar,  it  appears  that  deceased,  having 
been  discharged  and  having  left  the  service  of  his  employer  and 
being  engaged  at  the  time  he  was  injured  in  no  act  pertaining  to 
the  employer's  business,  was  not  an  employe  and  was  not  in  the 
service  of  anyone  at  the  time  he  was  injured.  It  necessarily  fol- 
lows, therefore,  that  the  widow,  claimant  herein,  was  not  a  depen- 
dent of  an  ''employe''  and  her  claim  must  be  dismissed. 


ATTORNEY  GENERAL 


Section  6928,  General  Code,  Does  Not  Limit  Improvements  Made 
Uinder  Previous  Sections  to  Those  Made  by  Joint  Boards  of 
County  Commissioners  or  by  Agreements  Betwe^i  Such  Joint 
Boards  and  Trustees  of  One  or  More  Townships— It  is  Not  Neces- 
sary for  Township  Trustees,  at  the  Time  of  Making  Levies  Under 
Sections  3298-1  or  3298-18,  General  Code,  to  Designate  the  Roads 
Upon  Which  the  Proceeds  of  Such  Levies  Are  To  Be  Expended. — 
The  Fact  that  Property  Had  Been  Assessed  at  Time  a  Road  was 
Built  Will  Not  Prevent  Such  Property  from  Being  Assessed  for 
Improvement  or  Repair  of  Such  Road  Under  Section  6906,  G^i- 
eralCode. 


No.  1407— (Opinion  Dated  March  22,  1916.) 

Hon.  Dean  E.  Stanley,  Prosecuting  Attorney  Lebanon,  Ohio. 

Dear  Sir:  I  have  your  communication  of  February  twenty- 
fourth,  1916,  in  which  you  submit  a  number  of  inquiries  relative 
to  the  Cass  highway  law.  You  first  inquire  whether  the  county 
commissioners  of  a  single  county,  under  the  provisions  of  Section 
6906  G.  C,  et  seq.,  may  improve  county  or  township  roads,  paying 
the  county's  proportion  of  the  cost  of  such  improvement  out  of  the 
road  fund  of  the  county,  or  whether  Section  6928  G.  C.  limits  im- 
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provements  under  the  preceding  sections  to  improvements  made 
by  joint  boards  of  county  commissioners  or  by  agreement  entered 
into  between  such  joint  boards  and  the  trustees  of  one  or  more 
townships. 

Section  6906  G-  C.,  being  Section  85  of.  the  Cass  highway  law, 
reads  as  follows : 

"The  board  of  commissioners  of  any  county  shall  have 
power,  as  hereinafter  provided,  to  construct  a  public  road  by 
Ia3dng  out  and  building  a  new  public  road,  or  by  improving,  re- 
constructing, or  repairing,  any  existing  public  road  or  part 
thereof  by  grading,  paving,  draining,  dragging,  gravelling,  ma- 
cadamizing, resurfacing  or  applying  dust  preventatives,  or  by 
otherwise  improving  the  same.  The  county  commissioners 
shall  have  power  to  alter,  vacate  or  widen  any  part  of  such  road 
in  connection  with  the  proceedings  for  such  improvement." 

Sections  6907  to  6927  G.  C,  inclusive,  being  Sections  86  to 
106,  inclusive,  of  the  Cass  highway  law,  relate  to  the  filing  of  peti- 
tions for  road  improvements  with  county  commissioners,  the  duties 
of  county  commissioners  when  petitions  for  road  improvements 
are  filed  with  them,  the  powei;  of  the  county  commissioners  to  act 
without  a  petition,  the  making  of  surveys,  plats,  profiles,  cross- 
sections,  estimates  and  specifications,  the  matters  of  compensa^ 
tion  and  damages,  various  methods  of  dividing  the  costs  and  ex- 
penses of  improvements,  the  method  of  making  and  collecting  as- 
sessments, the  levying  of  taxes  for  the  county's  and  township's 
proportions  of  the  costs  and  expenses  and  other  similar  matters. 

Section  6928  G.  C,  being  Section  107  of  the  Cass  highway  law, 
reads  as  follows : 

"The  provisions  of  the  preceding  sections  shall  apply  to 
the  proportion  of  the  costs  and  expenses  of  any  improvement 
to  be  paid  by  any  county  or  township  in  case  the  road  improve- 
ment is  authorized  and  constructed  by  any  joint  board  of  com- 
missioners, or  by  the  agreement  entered  into  between  such 
joint  boards,  and  the  trustees  of  any  one  or  more  townships." 

It  is  clear  that  the  legislature,  by  the  enactment  of  Section 
6928  G.  C,  did  not  intend  to  limit  the  effect  of  the  preceding  sec- 
tions of  the  Cass  highway  law,  found  in  Chapter  VT  thereof.  Indeed, 
the  intention  of  the  legislature  was  quite  the  contrary.  The  pur- 
pose of  Section  6928  G.  C.  was  to  make  applicable  to  improvements 
authorized  and  conctructed  by  joint  boards  of  commissioners,  or 
under  agreements  between  such  joint  boards  and  the  trustees  of 
one  or  more  townships,  certain  provisions  of  the  preceding  sections 
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of  the  law,  which  provisions  are  primarily  applicable  to  improve- 
ments constructed  by  a  single  board  of  county  conmiissioners. 

I,  therefore,  advise  you,  in  answer  to  your  first  question,  that 
Section  6928  G.  C.  does  not  limit  improvements  under  the  preceding 
sections  of  the  Cass  highway  law  to  improvements  made  by  joint 
boards  of  commissioners  or  by  agreement  entered  into  betwera 
such  joint  boards,  and  the  trustees  of  one  or  more  townships.  The 
only  effect  of  the  section  in  question  is  to  make  applicable  to  improve- 
ments made  by  joint  boards  of  ci>mmissioners,  or  made  under  agree- 
ment between  such  joint  boards  and  the  trustees  of  one  or  more 
townships,  certain  provisions  of  the  preceding  sections,  which  pro- 
visions are  primarily  applicable  to  improvements  carried  forward 
by  a  single  board  of  county  commissioners. 

Your  second  and  tiiird  questions  relate  to  the  question  of  tax 
levies  and  are  answered  fully  in  an  opinion  today  rendered  to  the 
bureau  of  inspection  and  supervision  of  public  offices,  a  copy  of 
which  opinion  is  enclosed  for  your  information.  The  questions  will, 
however,  be  answered  briefiy  herein. 

Your  second  question  relates  to  the  tax  limits  applicable  to  the 
levy  provided  for  by  Section  6956-1  G.  C,  and  I  advise  you  that  this 
levy  is  not  subject  to  the  ten  mill  limitation  but  is  subject  to  the 
fifteen  mill  limitation. 

Your  third  question  is  as  to  whether  township  trustees  may 
make  levies  under  both  Sections  3298-1  and  3298-18  G.  C,  and  as 
to  the  limitations  upon  these  levies.  The  levies  provided  for  by 
the  two  sections  in  question  are  not  the  same  levies.  This  is  appar- 
ent by  reason  of  the  fact  that  Section  3298-1  G.  C.  authorizes  a 
three  mill  levy  while  Section  3298-18  G.  C.  authorizes  only  a  two 
mill  levy.  The  levy  authorized  by  Section  3298-1  G.  C.  is  to  be 
made  upon  all  the  taxable  property  within  a  township,  including 
that  of  any  municipality  therein  situated,  while  the  levy  authorized 
by  Section  3298-18  G.  C.  is  to  be  made  only  upon  the  taxable  prop- 
erty of  a  township  outside  of  any  incorporated  village  or  city 
therein  situated.  Since  the  levies  are  not  identical  and  since  the 
Cass  highway  law  contains  no  provision  restricting  township  trus- 
tees to  one  of  the  two  levies,  I  advise  you  that  township  trustees 
may  make  levies  under  both  sections.  The  levies  provided  for  by 
both  sections  are  outside  the  ten  mill  limitation  but  within  the 
fifteen  mill  limitation. 

Your  fourth  question  is  as  follows: 

"When  the  levy  provided  for  in  Section  3298-1  has  been 
made,  may  the  township  trustees,  if  they  are  then  of  the  opin- 
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ion  that  it  will  be  insufficient  to  care  for  the  roads  at  that  time, 
issue  bonds  as  provided  in  Section  3298-8  ?" 

This  question  was  fully  answered  in  Opinion  No.  849  of  this 
department,  rendered  to  the  bureau  of  inspection  and  supervision 
of  public  offices,  on  September  twenty-one,  1915,  in  which  it  was 
held  that  as  the  Cass  highway  law  did  not  go  into  effect  until  Sep- 
tember sixth,  1915,  and,  therefore,  no  levy  might  be  made  in  1915, 
under  S^tion  60  of  that  act,  Section  3298-1  G.  C,  no  election  to 
determine  the  question  of  issuing  bonds  may  be  held  under  Section 
3298-9  G.  C,  until  after  the  time  in  the  year  1916  when  the  town- 
ship makes  its  levy  under  Section  3298-1  G.  C,  and  it  is  deter- 
mined that  said  levy  does  not  furnish  sufficient  funds  for  the  con- 
struction and  repair  of  the  designated  roads.  The  amount  pro- 
duced by  a  levy  under  Section  3298-1  G.  C.  cannot  be  known  until 
the  budget  commission  has  completed  its  work  which  must  be  not 
later  than  the  third  Monday  in  August,  unless  the  time  be  extended 
by  the  state  tax  commission.  The  question  of  a  bond  issue  may  not, 
therefore,  be  submitted  until  the  budget  commission  has  made  its 
report  and  it  is  known  how  much  will  be  realized  from  the  levy  and 
how  much  of  the  cost  of  the  projected  work  will  have  to  be  met  by 
a  bond  issue. 

Your  fourth  question  is,  therefore,  to  be  answered  in  the  nega- 
tive. A  copy  of  Opinion  No.  849  will  be  found  at  page  32  of  a  pam- 
phlet which  I  am  mailing  you  under  separate  cover. 

Your  fifth  question  reads  as  follows : 

"Are  the  levies  provided  for  in  Section  3298-1  and  Section 
3298-18  confined  to  roads  which  must  be  designated  by  the 
trustees  at  the  time  the  levies  are  made,  or  may  they  be  used 
generally  upon  the  county  and  township  roads  located  within 
the  township?" 

Section  3298-1  G.  C.  has  been  already  quoted  herein.  Section 
3298-2  G.  C.  relates  to  the  placing  on  the  duplicate  and  collection 
of  taxes  authorized  by  Section  3298-1  G.  C,  and  further  provides 
that  when  collected  such  taxes  shall  be  paid  to  the  treasurer  of 
the  township  from  which  they  are  collected  and  the  money  so 
raised  shall  be  under  the  control  of  the  township  trustees  of  such 
township  "for  the  purpose  of  improving  the  roads  of  said  township, 
as  provided  herein.'* 

Section  3298-3  G.  C.  contains  the  following  provision : 

"The  trustees  shall  designate  the  road  or  roads  or  part 
thereof  within  said  township  to  be  improved." 
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I  find  nothing  in  the  chapter  in  question  which  warrants  the 
inference  that  as  to  levies  made  under  Section  3298-1  G.  C.  the 
township  trustees  are  required  at  the  time  of  the  making  of  the 
levy  to  designate  the  road  or  roads  on  which  the  proceeds  of  the 
levy  so  ;nade  are  to  be  expended.  The  natural  inference  is  that 
under  ordinary  circumstances  the  several  steps  provided  by  the 
statute  are  to  be  taken  in  the  order  in  which  they  are  set  forth 
in  the  absence  of  any  reason  for  a  different  order,  and  I,  therefore, 
advise  you  that  as  to  levies  made  under  Section  3298-1  G.  C,  it  is 
not  necessary  for  the  township  trustees,  at  the  time  of  making  such 
levies,  to  designate  the  road  or  roads  upon  which  the  proceeds  of 
such  levies  are  to  be  expended  and  that  the  proceeds  may  be  used 
upon  any  road  or  roads  designated  by  the  trustees  at  any  time 
subsequent  to  the  making  of  the  levies. 

Section  3298-18  G.  C.  provides  that  after  the  annual  estimate 
for  each  township  has  been  filed  with  the  trustees  of  the  township 
by  the  county  highway  superintendent,  they  may  increase  or 
reduce  the  amount  of  any  of  the  items  contained  in  said  estimate 
and  that  at  their  first  meeting  after  said  estimate  is  filed,  they  shall 
make  their  levies  for  the  purposes  set  forth  in  the  estimate. 

The  provision  relating  to  the  annual  estimate  of  the  county 
highway  superintendent  for  the  township  trustees  is  found  in  Sec- 
tion 144  of  the  act.  Section  7187  G.  C,  and  reads  as  follows : 

"The  county  highway  superintendent  shall,  on  or  before 
April  1  of  each  year,  make  an  annual  estimate  for  the  town- 
ship trustees  of  each  township,  for  the  improvement,  main- 
tenance and  repair  of  roads,  bridges  and  culverts  or  for  the  con- 
struction of  new  roads  required  in  said  township,  and  shall  sub- 
mit the  same  to  the  township  trustees  for  their  action." 

There  is  nothing  in  the  above  quoted  provision  which  requires 
the  county  highway  superintendent  in  his  estimate  to  set  forth  the 
particular  roads,  bridges  and  culverts  to  be  repaired  or  the  particu- 
lar new  roads  to  be  constructed,  and  I,  therefore,  reach  the  same  con- 
clusion as  to  Section  3298-18  G.  C.  as  has  already  been  expressed 
with  reference  to  Section  3298-1  G.  C,  and  advise  you  thjit  the 
township  trustees,  at  the  time  they  make  the  levy  under  Section 
3298-18  G.  C,  are  not  required  to  designate  the  particular  road  or 
.  roads  to  be  repaired  or  improved  out  of  the  proceeds  of  such  levy. 

Your  sixth  question  reads  as  follows : 

"Would  the  fact  that  property  had  been  assessed  at  the 
time  a  road  was  built  prevent  it  being  assessed  for  the  im- 
provement, repair,  or  reconstruction  of  such  road  under  the 
provisions  of  Section  6906  et  seq.  ?" 
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I  ftnd  no  provision  in  the  scheme  of  road  improvement  pro- 
vided by  Section  6906  G.  C,  et  seq.,  to  the  effect  that  the  fact  that 
property  has  been  once  assessed  for  a  road  improvement  precludes 
a  second  assessment  for  the  improvement,  repair  or  re-construction 
of  such  road,  and  know  of  no  principle  of  law  which  would  operate 
to  prevent  an  assessment  for  the  second  improvement.  The  only 
provision  in  the  sections  in  question  which  has  any  bearing  on 
the  question  is  found  in  Section  6922  G.  C,  and  is  to  the  effect  that 
in  making  an  apportionment  or  estimated  assessment  upon  the 
real  estate  to  be  charged  therewith  of  such  part  of  the  cost  of  the 
improvement  as  is  to  be  specially  assessed,  the  surveyor  (county 
highway  superintendent)  may  take  into  consideration  any  previous 
assessments  made  upon  such  real  estate  for  road  improvements. 
This  provision  only  goes  so  far  as  to  authorize  the  surveyor  to  take 
into  consideration  previous  special  assessments,  either  for  the  road 
now  being  improved  or  for  any  other  road,  and  does  not  prevent 
assessing  a  portion  of  the  cost  and  expense  of  improving  a  road 
against  real  estate  previously  assessed  for  a  former  improvement 
of  the  same  or  a  different  road.  Your  sixth  question  is,  therefore, 
to  be  answered  in  the  negative. 

In  reply  to  your  seventh  question  as  to  whether  there  is  any 
provision  for  the  issuance  of  bonds  by  county  commissioners  for 
the  improvement  of  county  and  township  roads.  I  advise  you  that 
bond  issues  of  the  character  referred  to  by  you  are  provided  for  by 
Section  108  of  the  Cass  highway  law.  Section  6929  G.  C. 


Tax  Limitatioiis  Applicable  to  Tax  Levies  Provided  for  Under  Sec- 
tions 3298-1,  3298-13,  6926,  6927,  1222,  1230,  1231,  6956-1,  3298- 
18,  and  3298-20,  General  Code. 


No.  1408— (Syllabus  for  Opinion  Dated  March  22,  1916.) 

The  tax  levy  provided  by  Section  3298-1  G.  C.  is  not  subject 
to  the  two  mill  limitation  for  township  purposes  and  is  not  subject 
to  the  ten  mill  limitation.  The  levy  in  question  cannot  exceed  three 
mills  and  is  subject  to  the  fifteen  mill  limitation.  The  levy  is  to 
be  made  on  all  the  taxable  property  of  a  township,  including  that 
within  any  municipal  corporation  or  corporations  therein  situated. 

The  levy  referred  to  in  Section  3298-13  G.  C.  is  not  subject  to 
the  two  mill  limitation  for  township  purposes  and  is  not  subject 
to  the  ten  mill  limitation.  The  only  limitation  on  this  levy  is  the 
fifteen  mill  limitation.    The  levy  is  to  be  made  on  all  the  taxable 


974  Department  Reports 

property  of  a  township,  including  that  within  any  municipal  cor- 
poration or  corporations  therein  situated. 

The  levy  provided  by  Section  6926  G.  C.  is  not  subject  to  the 
three  mill  limitation  for  county  purposes  and  is  not  subject  to  the 
ten  mill  limitation.  The  levy  itself  cannot  exceed  two  mills  and  is 
subject  to  the  fifteen  mill  limitation.  The  levy  is  to  be  made  on 
all  the  taxable  property  of  a  county,  including  that  within  any 
municipal  corporation  or  corporations  therein  situated. 

The  levy  provided  by  Section  6927  G.  C.  is  not  subject  to  the 
two  mill  limitation  for  township  purposes  and  is  not  subject  to 
the  ten  mill  limitation.  The  levy  itsdf  cannot  exceed  three  mills 
and  is  subject  to  the  fifteen  mill  limitation.  The  levy  is  to  be  made 
by  the  county  commissioners  upon  all  the  taxable  property  of  the 
township  or  townships  interested,  including  that  within  any  mu- 
nicipal corporation  or  corporations  therein  situated. 

The  levy  provided  by  the  first  paragraph  of  Section  1222  G.  C. 
is  not  subject  to  the  three  mill  limitation  for  county  purposes  and 
is  not  subject  to  the  ten  mill  limitation.  The  levy  itself  cannot 
exceed  one  mill  and  is  subject  to  the  fifteen  mill  limitation.  The 
levy  is  to  be  made  on  all  the  taxable  property  of  a  county,  including 
that  within  any  municipal  corporation  or  corporations  therein  sit- 
uated. 

The  levy  provided  by  the  second  paragraph  of  Section  1222 
G.  C.  is  not  subject  to  the  two  mill  limitation  for  township  pur- 
poses and  is  not  subject  to  the  ten  mill  limitation.  The  levy  itself 
cannot  exceed  two  mills  and  is  subject  to  the  fifteen  mill  limitation. 
The  levy  is  to  be  made  by  the  township  trustees  on  all  the  taxable 
property  of  the  township  interested,  including  the  taxable  property 
within  any  municipal  corporation  or  corporations  therein  situated. 

The  levy  provided  by  Sections  1230  and  1231-2  G.  C.  is  not 
subject  to  the  fifteen  mill  limitation  or  any  other  limitation  pro- 
vided by  law.  The  sections  in  question  authorize  and  require  a 
levy  of  three-tenths  of  one  mill  on  all  the  property  within  the  srate, 
which  levy  is  in  addition  to  all  other  levies  made  for  any  puifpose 
or  purposes  and  is  outside  all  the  tax  limitations  provided  by  lafw. 

The  levy  provided  by  Section  6956-1  G.  C.  is  not  subject  to 
the  three  mill  limitation  for  county  purposes  arid  is  not  subject  to 
the  ten  mill  limitation.  The  levy  itself  cannot  exceed  two  mills  and 
is  subject  to  the  fifteen  mill  limitation.  The  levy  is  to  be  made  on 
all  the  taxable  property  of  the  county,  including  that  within  any 
municipal  corporation  or  corporations  therein  situated. 

The  levy  provided  by  Section  3298-18  G.  C.  is  not  subject  to 
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the  two  mill  limitation  for  township  purposes  and  is  not  subject 
to  the  ten  mill  limitation.  The  levy  itself  cannot  exceed  two  mills 
and  is  subject  to  the  fifteen  mill  limitation.  The  levy  is  to  be  made 
by  the  township  trustees  on  the  taxable  property  of  a  township 
outside  of  any  incorporated  village  or  city  therein  situated. 

The  levy  provided  by  Section  3298-20  G.  C.  is  not  subject  to 
the  two  mill  limitation  for  township  purposes  and  is  not  subject 
to  the  ten  mill  limitation.  The  only  limitation  upon  this  levy  is  the 
fifteen  mill  limitation  and  the  levy  is  to  be  made  on  all  the  taxable 
property  of  a  township,  including  that  within  any  municipal  cor- 
poration or  corporations  therein  situated. 


It  Is  Not  Necessary  that  One  Be  Totally  Blind  in  Order  to  Entitle 
Him  to  Receive  Rdief  as  a  Needy  Blind  Person  Under  Section 
2965,  General  Code. 


No.  1402— (Opinion  Dated  March  21,  1916.) 

Honorable  Lindsey  K.  Cooper,  Prosecuting  Attorney,  Ironton,  Ohio. 
Dear  Sir:  Your  letter  of  March  7,  in  which  you  ask  for 
an  opinion  as  to  the  operation  of  Section  2965  of  the  General  Code, 
has  been  received.  With  it  you  enclose  copy  of  an  opinion  which 
you  have  just  rendered  to  the  county  commissioners  on  this  ques- 
tion.   Your  letter  and  the  copy  of  opinion  are  as  follows : 

"I  have  rendered  the  enclosed  opinion  to  the  county  com- 
missioners of  this  county,  and  they  are  anxious  for  me  to  sub- 
mit to  you  Section  2965  General  Code,  for  an  opinion,  espe- 
cially on  the  following  proposition :  Does  a  person  have  to  be 
absolutely  blind  and  unable  to  see  at  all,  before  he  is  entitled 
to  any  relief,  or,  if  the  person  has  some  of  his  eyesight  as  to 
be  unable  to  provide  himself  with  the  necessities  of  life,  for 
that  reason,  and  has  the  other  necessary  qualifications  entitl- 
ing him  to  relief,  can  relief  be  legally  afforded  him  ?     *     *     * 

"Thanking  you  in  advance  for  the  favor  of  your  opinion 
on  this  question,  I  am,     *     *     *" 
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Opinion. 

To  the  Honorable  Board  of  County  Commissioners  of  Lawrence 

County, 

Gentlemen: — Replying  to  your  verbal  enquiries  relative 
to  blind  relief,  will  say: 

Section  2967  General  Code  (as  amended  103  Ohio  Laws 
60)  provides  in  part : 

'No  certificate  of  qualification  of  drawing  money  here- 
under shall  be  granted  until  the  board  of  county  commissioners 
shall  be  satisfied  from  the  evidence  of  at  least  two  reputable 
residents  of  the  county,  one  of  whom  sh^l  a  registered  physic- 
ian, that  they  know  applicant  to  be  blind  and  that  he  has  the 
residential  oualifications  to  entitle  him  to  the  relief  asked/ 
Section  2965  of  the  General  Code  provides : 

'Any  person  of  either  sex  who,  by  reason  of  loss  of  eye- 
sight, is  unable  to  provide  himself  with  the  necessities  of  life, 
who  has  not  sufliicient  means  of  his  own  to  maintain  himself, 
and  who,  unless  relieved  as  authorized  by  these  provisions 
would  become  a  charge  upon  the  public,  or  upon  those  not  re- 
quired by  law  to  support  him,  shall  be  cleemed  a  needy  blind 
person.' 
Section  2966  of  the  General  Code  provides : 

'In  order  to  receive  relief  under  these  provisions  a  needy 
blind  person  must  become  blind  while  a  resident  of  this  state, 
and  shall  be  a  resident  of  the  county  for  one  year.' 

It  is  therefore  my  opinion  that  a  person  does  not  have  to 
be  totally  blind  in  order  to  be  entitled  to  relief,  but  if  he  has 
lost  his  eyesight  to  the  extent  of  being  unable  by  reason  of  that 
fact  to  provide  himself  with  the  necessities  of  life,  and  has 
the  other  necessary  qualifications  to  entitle  him  to  relief,  he 
may  lawfully  be  granted  relief. 

Section  2966  above  quoted  is  as  plain  as  language  could 
make  it,  that  is,  that  no  person  is  entitled  to  relief  who  became 
blind  at  any  time  before  he  came  into  this  state,  and  that  he 
must  be  a  resident  of  the  county  for  one  full  year  immediately 
preceding  any  relief  granted." 

A  reading  of  Section  2965  of  the  General  Code,  supra,  will  at 
once  show  conclusively  that  the  blindness  comprehended  by  that 
section  is  of  a  comparative  nature,  and  what  might  be  blindness 
in  one,  to  bring  that  person  under  the  statute,  would  not  neces- 
sarily be  blindness  in  another. 

It  is,  therefore,  my  opinion  that  itis  not  necessary  that  one 
be  totally  blind  i"  order  to  entitle  him  to  receive  relief  as  a  needy 
blind  person.  If  he  is  so  blind  as  to  make  it  impossible  for  him  to 
maintain  himself  from  becoming  a  public  charge  he  would  be  en- 
titled to  relief  under  the  statute,  all  the  other  conditions  being 
present.    I  concur  in  the  conclusion  expressed  in  your  opinion. 
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Tha*e  Is  no  Statutory  Provision  Which  Requires  County  Commis- 
sioners or  Township  Trustees,  in  Purchasingr  Culvert  Pipe  and 
Road  Machinery,  to  Let  Contracts  for  the  Same  by  Competitive 
Bidding,  but  Under  Ordinary  Circumstances  the  Interests  of  the 
Public  Win  Be  Best  Served  by  Inviting  Bids  and  Awarding  Con- 
tracte  to  Lowest  Responsible  Bidder. 


No.  1403— (Opinion  Dated  March  21,  1916.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:     I  have  your  communication  of  February   15, 
1916,  in  which  you  submit  the  following  inquiries : 

"(1)  Can  county  commissioners  make  legal  purchases  of 
culvert  nipe  and  road  machinery  without  advertising  for  bids , 
if  not.  please  p-ive  conditions  as  to  advertising,  etc.  Also  please 
advise  as  to  the  amount,  if  any,  that  they  may  purchase  at 
any  one  time  without  advertising  for  bids, 
one  time  without  advertising  for  bids." 

"(2)  Can  township  trustees  make  legal  purchase  of  cul- 
vert pipe  and  road  machinery  without  advertising  for  bids; 
if  not,  please  give  conditions  as  to  advertising,  etc.  Also  please 
advise  as  to  the  amount,  if  any,  that  they  may  purchase  at  any 
one  time  without  advertising  for  bids." 

Section  157  of  the  Cass  highway  law.  Section  7200  G.  C,  con- 
tains the  following  provision : 

"The  county  commissioners  may  purchase  such  machinery 
or  other  equipment  for  the  construction,  improvement,  main- 
tenance or  repair  of  the  highways,  bridges  and  culverts  under 
their  lurisdiction,  as  they  may  deem  necessary,  which  shall  be 
paid  for  out  of  any  taxes  levied  and  collected  for  the  construc- 
tion, improvement,  maintenance  and  repair  of  roads,  as  pro- 
vided in  this  chapter." 
The  same  section  also  contains  the  following  provision : 

"Nothing  herein  shall  prevent  any  township  or  two  or 
more  townships  from  purchasing  for  the  exclusive  use  of  the 
township  or  townships  such  machinery,  tools  and  equipment 
as  may  be  deemed  necessary  by  the  trustees  thereof,  but  be- 
fore such  purchase  the  suggestions  of  the  county  highway 
superintendent  shall  be  considered.  Such  machinery,  tools 
and  equipment  shall  be  paid  for  by  the  trustees  of  the  town- 
ship or  by  the  trustees  of  two  or  more  townships,  if  for  the 
joint  use  of  two  or  more  townships,  out  of  any  funds  available 
for  road  maintenance  and  repair.  Such  township  or  townships 
may  join  with  an  incorporated  village  for  the  purchase  of  ma- 
chinery, tools  and  equipment  for  their  joint  use." 
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Section  230  of  the  Cass  highway  law,  Section  7214  G.  C,  con- 
tains the  f oUowing  provision : 

"The  county  commissioners  or  township  trustees  may  con- 
tract for  and  purchase  such  material  as  is  necessary  for  the 
purpose  of  constructing,  improving,  maintaining  or  repairing 
any  highways,  bridges  or  culverts  within  the  county    *     *    ♦" 

The  Cass  highway  law  contains  a  number  of  provisions  requir- 
ing the  letting  of  contracts  at  competitive  bidding.  Section  63  of 
the  act,  Section  3298-4  G.  C,  requires  the  township  trustees  to  let 
contracts  for  road  improvements  to  the  lowest  and  best  bidder 
after  advertisement  in  the  manner  provided  in  said  section.  Sec- 
tion 124  of  the  act.  Section  6945  G.  C,  requires  county  commis- 
sioners to  award  contracts  for  road  improvements  to  the  lowest 
and  best  bidder  after  advertisement  for  bids  in  compliance  with 
the  terms  of  the  section.  Section  156  of  the  act.  Section  7199  G.  C, 
provides  that  if,  in  the  opinion  of  the  county  commissioners,  it  is 
advisable  to  provide  for  the  improvement,  maintenance  and  repair 
of  any  portion  of  the  highways  of  the  county  by  contract,  such 
contract,  if  the  cost  and  expense  exceeds  two  hundred  dollars,  shall 
be  let  by  competitive  bidding.  There  are  other  sections  of  the  act 
which  require  competitive  bidding,  but  all  of  the  sections  which 
require  the  letting  of  contracts  by  competitive  bidding  relate  to 
construction,  improvement,  maintenance  or  repair  by  contract. 

Where  commissioners  or  trustees  proceed  to  construct,  im- 
prove, maintain  or  repair  a  highway  by  contract,  they  have  no 
occasion  to  purchase  material  or  machinery,  the  necessity  for  such 
purchase  arising  only  where  the  commissioners  proceed  by  force 
account.  I  am  unable  to  find  in  the  Cass  highway  law  any  pro- 
vision which  requires  the  commissioners,  where  they  determine 
to  proceed  by  force  account  and  must,  therefore,  purchase  material 
and  machinery,  to  let  the  contracts  for  such  material  and  machin- 
ery by  competitive  bidding  and  I  know  of  no  general  provision  of 
law  requiring  them  to  so  proceed. 

I,  therefore,  advise  you  that  there  is  no  statutory  provision 
which  requires  county  commissioners  or  township  trustees,  in 
purchasing  culvert  pipe  and  road  machinery,  to  let  the  contracts 
for  the  same  by  competitive  bidding.  While  there  is  no  legal 
requirement  as  to  letting  contracts  for  material  and  machinery  by 
competitive  bidding,  it  is  my  view  that  under  ordinary  circum- 
stances the  interests  of  the  public  will  be  best  served  by  inviting 
bids  and  awarding  the  contracts  to  the  lowest  responsible  bidder 
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in  making  the  purchases  referred  to  by  you  in  your  communi- 
cation. 

Form  for  Hypothecation  of  Securities  OflFered  by  a  Depositary 
Banl£  as  Surety  for  the  Deposit  of  School  Funds  in  Said  Bank. 


No.  131S— (Opinion  Dated  March  4,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen:     I  have  your  letter  under  date  of  February  3, 
1916,  which  is  as  follows : 

'"We  enclose  herewith  form  of  hypothecation  of  securi- 
ties offered  by  a  depositary  bank  as  surety  for  the  deposit  of 
school  funds  in  said  bank,  and  we  would  ask  that  you  pass 
upon  the  legality  of  same.  As  this  question  is  of  such  vital 
importance,  we  believe  it  to  be  advisable  for  your  department 
to  give  definite  instructions  that  outline  the  form  of  resolu- 
tion and  procedure  which  should  be  taken  by  a  board  of  educa- 
tion in  the  hypothecation  of  securities.  Many  school  officials 
believe  that  the  mere  handing  over  by  a  depositwy  bank 
(national,  state  or  private)  of  state,  county,  municipal,  town- 
ship or  school  bonds  of  the  state  of  Ohio,  to  the  clerk  of  the 
hoard  of  education,  without  any  todorsement  or  written  as- 
signment of  such  securities,  is  a  legal  hypothecation  of  same, 
and  we  respectfully  ask  your  instruction  in  said  matter." 

The  form   of  hypothecation   enclosed  in  your  letter  is   as 
follows : 

"Receipt  and  Agreement  for  Depository  Bonds. 

"Norwood,  Ohio,  February  1,  1916. 

"Whereas,  The  Norwood  Board  of  Education  has  desig- 
nated the  First  National  Bank  of  Norwood  to  act  as  depository 
of  all  its  funds,  not  exceeding  $200,000.00,  for  a  period  of  two 
years  from  February  1,  1916,  and 

"Whereas,  The  First  National  Bank  of  Norwood  has 
agreed  to  receive  and  care  for  all  deposits  and  pay  all  warrants 
on  these  funds  drawn  by  the  board  of  education,  pa3ang  in 
addition  interest  at  the  rate  of  3/30  100%  per  annum  on 
daily  balances,  payable  monthly, 

"Therefore,  and  in  consideration  thereof,  the  First  Na- 
tional Bank  of  Norwood  hereby  transfers  to  the  Norwood 
board  of  education  the  bonds  listed  herein,  to  be  held  by  said 
board  on  deposit  under  the  terms  of  Section  7605  of  the  Gen- 
eral Code  as  security  for  the  custody,  with  the  understanding 
that  all  coupons  maturing  while  bonds  are  held  in  deposit  may 
be  removed  and  retained  by  the  said  First  National  Bank. 

Tf  the  First  National  Bank  fails  to  i>erform  any  of  its 


Ml 


980  Depabtmbnt  Repobtb 

functions  as  bank  of  deposit  as  set  forth  herein,  causing  any 
financial  loss  to  the  said  board  of  education,  the  said  board 
may  sell  sufficient  bonds  to  reimburse  it  for  said  loss  and  may 
appropriate  and  retain  the  proceeds  of  said  sale  to  the  amount 
mentioned. 

"If,  however,  the  bank  performs  all  its  functions  as  bank 
of  deposit  under  its  contract  and  under  the  law  and  pays  over 
to  the  board  of  education  all  its  funds  on  demand,  then  this 
transfer  becomes  null  and  void  and  .the  ownership  and  cus- 
tody of  these  bonds  will  revert  to  the  First  National  Bank 
aforesaid. 


"Under  the  conditions  hereof,  the  board  of  education  of 
Norwood  accepts  receipt  of  the  following  bonds:" 

The  provisions  of  the  statutes  governing  the  designation  of 
depositories  for  school  funds  by  boards  of  education  are  found 
in  Sections  7604  to  7609,  both  inclusive,  of  the  General  Ck)de,  Sec- 
tions 7604,  7605  and  7609  being  amended  in  106  O.  L.,  328. 

Section  7605  G.  C,  as  amended,  provides  in  part  as  follows: 

"Such  bank  or  banks  (having  been  designated  as  deposit- 
ories) shall  give  a  good  and  sufficient  bond,  or  shall  deposit 
bonds  of  the  Uinited  States,  the  state  of  Ohio,  or  county,  mu- 
nicipal, township  or  school  bonds  issued  by  the  authority  of 
the  state  of  Ohio,  at  the  option  of  the  board  of  education,  in 
a  sum  not  less  than  the  amount  deposited.  The  treasurer  of 
the  school  district  must  see  that  a  greater  sum  than  that 
contained  in  the  bond  is  not  deposited  in  such  bank  or  banks 
and  he  and  his  bondsmen  shall  be  liable  for  any  loss  occa- 
sioned by  deposits  in  excess  of  such  bond." 

Care  should  be  exercised  by  the  board  of  education  of  a  school 
district,  in  accepting  bonds  as  collateral,  to  see  that  they  come 
within  the  class  prescribed  by  the  above  provision  of  Section  7605 
G.  C.  Proper  evidence  should  be  submitted  to  show  that  they  are 
a  valid  issue,  having  been  issued  in  conformity  to  law,  and  that 
there  will  be  no  question  as  to  their  salability.  Said  board  of 
education  should  also  require  a  certified  copy  of  the  resolution  of 
the  directors  of  a  bank,  designated  as  depository,  authorizing  the 
president  and  cashier  of  said  bank  to  hypothecate  such  bonds  and 
should  see  that  all  legal  steps  have  been  complied  with  in  order  to 
make  a  legal  and  binding  assignment  of  such  bonds. 

The  form  of  hypothecation  as  submitted  by  you  is  not  com- 
plete in  some  of  the  foregoing  respects  and  I,  therefore,  prescribe 
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the  fottowingr  form  which,  in  my  opinion,  meets  the  aforesaid  re- 
quirements : 

Hypothecation  of  Bonds. 

Whereas,  The  board  of  education  of 

school  district,  county,  Ohio,  did  on  the 

day  of ,  19 , 

designate  the bank  of , 

Ohio,  as  depository  for  the  money  of  said school 

district  in  any  sum  not  exceeding dollars, 

in  and  by  virtue  of  the  provisions  of  Sections  7604  to  7609,  both 
inclusive,  of  the  General  Code  of  Ohio,  and 

Whereas,  at  a  legal  meeting  of  the  board  of  directors  of  said 

bank,  held  on  the day  of ,  19 ,  a 

resolution  was  duly  adopted  authorizing , 

as  president,  and ,  as  cashier  of  said  bank, 

to  enter  into  a  good  and  sufficient  undertaking  payable  to  the  board 

of  education  of  said school  district,  or  to 

hypothecate  securities,  owned  by  said  bank,  hereinafter  described, 
as  collateral  security,  or  both,  in  such  sum  not  less  than  the  maxi- 
mum amount  above  mentioned,  as  such  board  of  education  may 
direct,  conditioned  for  the  receipt,  safe-keeping  and  payment  over 
of  all  of  the  money  of  said  school  district,  deposited  with  said  bank 
with  the  interest  thereon  at  the  rate  specified  in  the  proposal, 
and  for  the  faithful  i)erf ormance  of  all  duties  imposed  by  law  upon 
dei)ositories  of  money  of  said  school  district,  a  certified  copy  of 
which  resolution  is  hereto  attached  and  made  a  part  hereof,  and 

Whereas,  at  a  legal  meeting  of  said  board  of  education  of 

said school  district  a  resolution  was  duly 

adopted  authorizing ,  the  president,  and 

,  the  clerk  of  said  board,  to  accept  said 

securities,  owned  by  said  bank  and  hereinafter  described,  as  col- 
lateral security  for  a  sum  not  to  exceed dollars, 

to  be  deposited  with  said  bank  according  to  the  terms  of  the  afore- 
said proposal  and  designation ;  now,  therefore, 

Witnesseth:     That  the  undersigned  as  said  officers  of  said 
bank  hereby  transfer  and  have  this  day  duly  pledged  and  delivered 

to  the  board  of  education  of  said school 

district,  as  collateral  security  as  aforesaid  for  the  faithful  perfor- 
mance of  said  contract  so  awarded  and  the  faithful  performance 
of  the  duties  imposed  by  law  upon  depositories  of  school  funds,  the 
following  described  securities: 
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(Here  describe  the  bonds  under  the  following  heads:  Number,  bonds  is- 
sued by,  serial  numbers,  date  of  issue,  date  due,  date  of  interest,  face  value, 
estimated  market  value.) 

All  of  the  above  described  securities  shall  be  the  property  of 

the  board  of  education  of  said school  district, 

in  case  of  any  default  upon  the  part  of  said  bank  in  its  capacity  as 
depository.  The  above  described  securities  may  be  negotiated  or 
released  only  by  a  resolution  of  the  board  of  education  of  said 

school  district,  authorizing  such  negotiation 

or  release,  passed  by  a  majority  vote  of  the  full  membership  there- 
of, at  a  regular  meeting  or  at  a  special  meeting  called  for  that 
purpose. 

In  Witness  Whereof,  the  said bank  has 

hereunto  subscribed  its  name  and  affixed  its  corporate  seal,  by  and 
through  its  president  and  cashier,  being  thereunto  duly  authorized, 
this day  of A.  D.  19 

Bank, 

(Seal)  By President 

Attest : Cashier 

The  above  bonds  are  hereby  accepted  as  collateral  security 
for  the  deposit  in  any  sum  not  to  exceed  $ 

The  Board  of  Education. 
Of School  District. 

By President 

Attest : Clerk. 

(In  case  the  cashier  of  the  depository  bank  is  desigpfiated  by  some  other 
title,  such  title  should  be  substituted  for  the  word  ''cashier"  wherever  the  same 
appears  in  the  above  prescribed  form.) 

In  prescribing  the  form  of  hypothecation  as  above  set  forth, 
I  do  not  desire  to  be  understood  as  holding  that  this  formality  is, 
as  a  matter  of  law,  necessary  to  the  valid  assignment  of  bonds 
as  collateral  security  for  the  deposit  of  school  funds.  On  the 
contrary  I  think  the  delivery  of  bonds  as  collateral  security  for 
the  deposit  of  such  funds  in  a  bank  duly  designated  by  the  board 
of  education  of  a  school  district  as  a  depository  of  the  funds  of 
such  district,  by  the  officer  or  officers  of  said  bank  duly  authorized 
to  make  such  delivery,  and  the  acceptance  of  said  bonds  as  such 
collateral  security  by  said  board  of  education,  would  constitute 
a  valid  assignment  of  the  same  for  said  purpose. 

I  am  of  the  opinion,  however,  that  the  exacting  of  said  formal 
hypothecation  by  said  board  of  education  is  in  keeping  with  sound 
public  policy  and  the  best  interests  of  said  school  district. 
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There  is  no  Authority  Under  Sections  13681  and  13682,  General 
Code,  for  a  Prosecuting  Attorney  to  Present  Exceptions,  in  a 
Misdemeanor  Case,  to  the  Supreme  Court  of  Ohio* 


No.  1420— (Opinion  Dated  March  25,  1916.) 

The  state  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen:    I  am  in  receipt  of  the  following  letter  from  the 

prosecuting  attorney  of  the  Municipal  Court  of  Cincinnati : 

"The  solicitor  of  Cincinnati,  by  ordinance,  delegates  one 
of  his  assistants  as  the  prosecuting  attorney  of  the  municipal 
court,  and  I,  having  been  so  appointed,  prosecute  all  cases  in 
that  court,  both  for  violation  of  municipal  ordinances  and  for 
violations  of  state  laws;  in  other  words,  iall  prosecutions  in 
which  the  state  of  Ohio  is  plaintiff  are  handled  by  me  for  the 
state  of  Ohio  in  that  court  and  I  receive  compensation  for  my 
services  partly  from  the  city  and  partly  from  the  county  for 
handling  state  and  city  cases. 

"Recently  I  tried  the  case  of  State  of  Ohio  v.  Ned  Kumpf , 
manager  of  the  Wardmen's  Social  club.  The  testimony  pre- 
sented involved  the  club  question,  and  I  have  received  a  com- 
munication from  the  Hamilton  county  liquor  licensing  board 
enclosing  a  communication  from  the  state  liquor  licensing 
board  to  the  Hamilton  county  liquor  licensing  board,  dated 
March  18,  1916,  a  copy  of  which  is  attached  hereto.  In  that 
letter  the  subject  is  considered  as  to  taking  said  case  to  the 
upper  courts. 

"Under  Section  13682  G.  C.  error  could  not  be  prosecuted 
because  the  case  was  dismissed  in  the  trial  court,  but  I  would 
like  to  have  your  opinion  and  advice,  in  the  event  that  the 
Hamilton  county  liquor  licensing  board  should  want  me  to  pre- 
sent exceptions  to  the  court  for  filing  in  the  Supreme  Court, 
whether  or  not  under  Sections  13681  and  13682  G.  C.  I,  as 
prosecuting  attorney  under  the  solicitor  of  the  city  of  Cincin- 
nati, could  present  exceptions  to  a  judge  of  the  municipal  court 
of  Cincinnati  and  present  the  said  exceptions  again  to  the  Su- 
preme Court,  as  provided  in  Section  13683  G.  C.  It  has  never 
been  done  within  my  knowledge,  or  within  the  knowledge  of 
anyone  I  know,  and  I  would  like  to  have  your  opinion  as  to  my 
right  to  take  exceptions  and  have  the  Supreme  Court  pass  on 


same." 


Enclosed  with  said  request  for  opinion  is  a  copy  of  a  letter 
from  your  board  to  the  Hamilton  county  liquor  licensing  board 
asking  that  board  to  take  up  with  the  prosecuting  attorney  the 
matter  of  error  proceedings  in  the  case  referred  to. 

As  this  is  a  matter  that  relates  to  the  duties  of  your  board 
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I  am  addressing  the  opinion  to  you  and  seding  a  copy  of  same  to 
Mr.  Morrisey. 

The  prosecution  referred  to  by  Mr.  Morrisey  was  for  a  mis- 
demeanor and  Mr.  Morrisey's  question  is  answered  by  the  case  of 
the  State  of  Ohio  v.  Mansfield,  89  0.  S.  page  20,  the  third  branch 
of  the  syllabus  of  which  reads  as  follows : 

"Sections  13682,  13683  and  13684,  General  Code,  in  so  far 
as  they  purport  to  confer  upon  the  Supreme  Court  appellate 
jurisdiction  in  misdemeanors,  are  inconsistent  with  the  consti- 
tutioi)  as  amended  and  therefore  have  no  further  force  or 
effect.  The  question  of  the  jurisdiction  of  this  court  under 
the  provisions  of  these  sections  in  felony  cases  is  not  involved 
in  this  case  and  is  not  here  decided." 

« 

Answering  Mr.  Morrisey's  question  specifically,  there  is  no 
authority  under  Sections  13681  and  13682  of  the  General  Code  of 
Ohio  for  a  prosecuting  attorney  to  present  exceptions  in  a  mis- 
demeanor case  to  the  Supreme  Court  of  the  state. 

Duplicate  Payments  of  Taxes,  Paid  and  Received  Under  a  Mistake 
of  Fact,  Constitute  Public  Money  Within  the  Meaning  of  Secticm 
286,  General  Code,  But  Not  To  Be  Used  for  Public  Purposes;  Such 
Money  Should  Be  Reported  by  County  Treasurer  to  County  Audi- 
tor at  Time  of  Making  Semi-Annual  Settlement,  To  Be  Turned 
Into  County  Treasury  and  Credited  to  a  Trust  Fund  for  Benefit 
of  Those  Making  Such  Duplicate  Payments. 


No.  1390— (Opinion  Dated  March  20,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  OflSces,  Columbus, 

Ohio. 

Gentlemen:     I  beg  to  acknowledge  receipt  of  your  letter  of 
March  8,  1916,  submitting  the  following  inouiries: 

"Is  a  county  treasurer  required  by  law  to  account  for 
double  payments  of  taxes  or  assessments  erroneously  received 
by  him  ?  Do  duplicate  payments  so  made  to  him  become  public 
moneys  within  the  meaning  of  Section  286  G.  C,  as  amended 
103  O.  L.,  507? 

"If  you  hold  in  the  affirmative,  should  he  report  such  col- 
lections as  collections  that  are  required  by  Section  2642  G.  C, 
to  be  credited  to  the  undivided  general  tax  fund,  to  be  refunded 
by  the  county  auditor  under  Section  2589  G,  C,  when  the  per- 
son entitled  to  same,  demonstrates  his  right  to  recover  by 
reason  of  erroneous  payment? 

"If  you  hold  in  the  negative,  how  shall  the  county  treas- 
urer dispose  of  such  moneys?    How  shall  the  examiners  of 
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this  department  report  on  same,  in  either  event,  as  to  findings 
in  regard  to  same?         ^ 

'We  feel  justified  in  asking  for  your  written  opinion  upon 
these  questions  for  the  reason  that  the  examiners  of  this  de- 
partment report  that  duplicate  payments  of  taxes  and  assess- 
ments in  the  larger  counties  of  the  state  amount,  in  the  aggre- 
gate, to  very  large  sums  of  money." 

It  is  apparent  from  your  statement  and  from  information 
gained  from  personal  interviews  with  your  examiners  that  the 
duplicate  payment  of  taxes  in  many  counties  is  becoming  a  matter 
of  serious  concern  to  county  officials  as  well  as  to  your  department. 
It  appears  that  said  payments  have  reached  such  proportions  in 
many  counties  as  to  imperatively  require  the  adoption  of  some 
plan  for  the  proper  disposition  of  the  same  in  the  absence  of  any 
statutory  regulations  providing  for  their  disposal. 

It  is  well  to  observe  that  no  statutory  provisions  have  been 
made  for  the  disposition  of  these  funds  because  under  the  plan 
or  scheme  of  the  statutory  law  it  was  not  anticipated  that  such 
payments  could  occur.  I  refer  in  this  connection  to  Section  2594 
G*  C,  which  provides  that  when  payment  of  either  half  of  taxes 
is  made  the  treasurer  shall  write  in  the  blank  space  required  to  be 
left  on  each  duplicate  opposite  such  taxes  the  word  "pi^d.'^  This 
IMX>vi8ion  of  said  section  does  not  mean  that  the  entry  of  this  word 
shall  be  made  in  this  column  the  next  day  after  such  taxes  are 
paid  or  at  some  future  time.  This  provision  means  and  requires 
that  such  entry  shall  be  made  when  the  taxes  are  paid.  If  this 
is  done,  as  it  was  intended  it  should  be  done,  duplicate  payment  of 
taxes  could  not  possibly  occur  because  it  would  be  discovered  in- 
stantly. It  seems,  therefore,  incredible  that  such  payments,  even 
if  the  provisions  of  this  law  were  observed  in  a  reasonable  manner^ 
could  amount  to  many  thousands  of  dollars  each  year  in  certain 
counties,  as  the  examinations  of  your  department  show  is  the  case. 

Referring  now  to  your  inquiry  in  reference  to  Section  286  G.  C. 
as  amended  103  O.  L.,  507,  we  find  its  provisions  which  are  perti- 
nent to  said  inquiry  are  as  follows : 

"The  term  'public  money,'  as  used  herein  shall  include  all 
money  received  or  collected  under  color  of  office  whether  in 
accordance  with  or  under  authority  of  any  law,  ordinance  or 
order,  or  otherwise,  and  all  public  officials,  their  deputies  and 
employes,  shall  be  liable  therefor. '^ 

Unquestionably  money  collected  in  any  manner  by  a  county 
treasurer  for  taxes,  whether  received  and  paid  under  a  mistake 
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of  fact  or  law,  is  collected  by  said  treasurer  under  color  of  office. 
I  have  no  hesitancy,  therefore,  in  sajring  that  duplicate  pajrments  of 
taxes,  paid  and  received  under  a  mistake  of  fact,  constitute  public 
money  within  the  meaning  of  this  section.  Such  payments,  there- 
fore, are  proper  subjects  for  the  attention  of  your  examiners  when 
making  the  annual  examination  required  by  law  in  the  office  of 
each  county  treasurer.  But  it  must  be  understood  that  this  statute 
does  not  thereby  make  such  payments  public  money  in  the  sense 
that  the  money  received  therefrom  may  be  used  by  the  county  for 
public  purposes  or  may  be  credited  to  any  fund  of  the  county  to 
be  used  for  public  purposes.  The  money  so  received  from  duplicate 
payments  of  taxes  becomes,  is  and  must  continue  to  be  until  ex- 
hausted a  trust  fund  for  the  benefit  of  those  who  created  it  by 
mistake  and  who  are  entitled  to  be  repaid  from  it  upon  proof  of 
such  mistake  and  their  consequent  right  to  such  re-payment.  For 
this  reason  I  am  of  the  opinion,  in  answer  to  your  second  inquiry, 
that  it  would  not  be  proper  to  report  this  money  under  the  provi- 
sions of  Section  2642  G.  C.  nor  should  it  be  credited  in  any  event 
to  the  undivided  general  tax  fund.  As  before  observed,  there  are 
no  statutory  provisions  applicable  to  this  situation  and  I,  there- 
fore, advise  that  this  money  be  held  by  the  county  treasurer  until 
his  semi-annual  settlement  with  the  county  auditor.  In  the  mean- 
time each  treasurer  should  make  every  possible  effort  to  return 
all  duplicate  payments  to  those  who  are  entitled  to  the  same.  At 
the  time  of  making  the  semi-annual  settlement  whatever  amount 
of  such  payments  remains  in  the  hands  of  the  treasurer  should  be 
reported  by  him  to  the  auditor  and  turned  into  the  county  treasury 
to  be  credited  to  a  special  trust  fund  and  thereafter  all  claims 
against  such  fund  should  be  paid  upon  the  allowance  of  the  county 
commissioners ;  said  allowance  to  be  made  upon  the  written  request 
of  the  treasurer  and  upon  proof  that  the  party  making  the  claim 
is  rightfully  entitled  thereto. 

I  further  advise  that  your  examiners  be  instructed  at  each 
examination  of  the  treasurer's  office  to  make  a  detailed  report  of 
this  fund  showing  who  has  made  the  payments  which  created  it 
and  the  amount  each  has  paid.  In  this  manner  a  publicity  will  be 
given  which  will  doubtless  result  in  advising  many  persons  of  their 
mistake  and  result  in  their  recovery  of  what  rightfully  belongs  to 
them. 

It  must  be  understood,  however,  that  the  foregoing  plan  is 
offered  merely  as  a  suggestion.  Other  plans  may  be  adopted  if  so 
desired.    Under  the  provisions  of  Section  277  G.  C.  the  auditor  of 
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state  is  fully  authorized  to  prescribe  and  require  a  system  of  ac- 
counting and  reporting  for  all  county  offices  and  other  offices  named 
in  Section  274  G.  C.  This  section,  therefore,  gives  your  depart- 
ment ample  power  to  provide  any  plan  it  may  choose  to  adopt  for 
the  reporting  and  accounting  of  the  moneys  under  consideration 
here.  I  must  advise,  however,  that  no  system  should  be  adopted 
for  such  accounting  that  does  not  recognize  the  trust  character  of 
this  fund  and  which  does  not  require  the  treasurer  to  turn  the 
same  into  the  county  treasury  at  stated  intervals  and  which  does 
not  also  provide  for  a  complete  detailed  report  of  said  fund  at  the 
time  of  the  annual  examination  of  the  office  of  each  county 
treasurer. 

If  the  Council  of  a  City,  Under  Authority  of  Section  4509,  Creneral 
Code,  has  Authorized  the  Trustees  of  the  Sinking  Fund  to  Elect 
a  Secretary  and  Has  Fixed  the  Compensation  of  Such  Position, 
the  Trustees  May  Not  Sdect  the  City  Auditor  as  Such  Secretary, 
and  if  the  City  Auditor  Acts  as  Such  Secretary,  He  Is  Not  Enti- 
tled to  Recdve  Compensation  Therefor. 


No.  1411— (Opinion  Dated  March  23,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbur, 

Ohio. 

Gentlemen :    Your  letter  of  March  18,  1916,  asking  my  opinion, 

received  and  is  as  follows: 

"If  the  council  of  a  city,  under  authority  of  Section  4509 
G.  C,  has  empowered  the  trustees  of  the  sinking  fund  with 
the  authority  to  elect  a  secretary  (said  ordinance  fixing  the 
duties,  bonds  and  compensation  of  the  incumbent  of  said  posi- 
tion) ,  may  said  trustees  select  the  city  auditor,  and  if  so,  may 
he  receive  the  compensation  attached  to  the  position?" 

The  provisions  of  law  relative  to  the  trustees  of  the  sinking 

fund  in  municipalities  are  found  in  Sections  4506,  et  seq.,  of  the 

General  Code.    Section  4509  G.  C.  provides  as  follows : 

"The  trustees  of  the  sinking  fund,  immediately  after 
their  appointment  and  Qualification,  shall  elect  one  of  their 
number  as  president  and  another  as  vice-president,  who,  in 
the  absence  or  disability  of  the  president,  shall  perform  his 
duties  and  exercise  his  powers,  and  such  secretary,  clerks  or 
employes  as  council  may  provide  by  an  ordinance  which  shall 
fix  their  duties,  bonds  and  compensation.  Where  no  clerks  or 
secretary  is  authorized,  the  auditor  of  the  city  or  clerk  of  the 
village  shall  act  as  secretary  of  the  board." 
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This  section  specifically  provides  the  circumstances  under 
which  the  city  auditor  may  act  as  secretary  of  the  trustees  of  the 
sinking  fund,  to-wit:  When  council  has  failed  to  provide  for  a 
secretary.  It  is  a  weU  settled  maxim  of  statutory  construction  that 
if  an  afi9rmative  statute  directs  how  a  thing  may  be  done,  that 
thing  shall  not,  even  though  there  are  no  negative  words,  be  done 
in  any  other  manner.  Harlan  v.  Roberts  et  al.,  2  Dec.  Rep.,  473. 
Applying  this  rule  it  follows  that  it  is  only  when  council  has  failed 
to  provide  a  secretary  for  the  trustees  of  the  sinking  fund  that 
there  is  any  authority  for  the  auditor  to  act  as  such  secretary 
and  it  would  not  be  competent  for  the  trustees  to  appoint  the 
auditor. 

There  is  no  provision  for  compensation  to  be  paid  to  the  secre- 
tary of  the  trustees  of  the  sinking  fund,  except  that  provided  by 
Section  4609  G.  C,  supra,  and  the  compensation  there  provided  is 
limited  to  instances  in  which  council  provides  for  the  appointment 
of  a  secretary  and  fixes  the  compensation.  It  seems  clear  that  the 
legislature,  in  enacting  Section  4509  G.  C,  proceeded  upon  the 
theory  that  if  it  were  practicable  for  the  auditor  to  perform  the 
services  mentioned  it  would  not  be  necessary  for  the  council  to 
provide  a  secretary  and  fix  compensation  therefor. 

The  result  of  the  foregoing  is  that  when  the  auditor  acts  as 
secretary  of  the  trustees  of  the  sinking  fund,  he  does  so  merely 
in  the  performance  of  a  duty  conferred  upon  him  by  statute,  for 
which  no  additional  compensation  is  fixed,  and  it  is  well  settled 
that  in  such  cases  he  is  not  entitled  to  such  compensation.  Jones  v. 
Commissioners,  57  0.  S.,  189,  and  cases  there  cited. 

I  am,  therefore,  of  the  opinion  that  if  the  council  of  a  city, 
under  authority  of  Section  4509  G.  C,  has  empowered  the  trustees 
of  the  sinking  fund  with  the  authority  to  elect  a  secretary  and  has 
fixed  the  compensation  of  said  position,  the  trustees  may  not 
select  the  city  auditor*  as  such  secretary,  and  in  the  event  that 
the  auditor,  under  Section  4509  G.  C.,  acts  as  such  secretary,  he 
is  not  entitled  to  receive  compensation  therefor. 

Township  Trustees  Are  Not  Authorized  to  Fix  Compensation  of 
the  Township  Highway  Superintendent  at  a  Stated  Sum  Per 
Month,  or  Per  Year,  but  Such  Compensaticm  Mu^t  Be  Fixed  on 
a  Per  Diem  or  Per  Hour  Basis.    (Section  3773,  Creneral  Code.) 


(No.  1816~(Opinion  Dated  March  4, 1916.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  0)lum- 
bus,  Ohio. 
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Gentlemen:  I  have  your  communication  of  February  twenty- 
f ourthy  1916,  in  which  you  submit  the  following  question : 

"May  the  township  trustees,  under  Section  78  of  the  Cass 
highway  law,  fix  the  compensation  of  the  township  highway 
superintendents  on  a  salary  basis ;  for  instance,  at  $800.00  per 
year,  payable  monthly,  or  does  the  phraseology  of  said  sec* 
tion  imply  and  require  that  the  compensation  of  said  super- 
intendents be  fixed  on  a  per  diem,  or  per  hour,  basis  V* 

Section  78  of  the  Cass  highway  law.  Section  3373  G.  C,  reads 

as  follows: 

*The  township  trustees  shall  fix  the  compensation  of  the 
township  highway  superintendent  for  time  actually  employed 
in  the  discharge  of  his  duties, .  which  comx>ensation  shall  be 
paid  from  the  township  road  fund.  The  compensation  and 
all  proper  and  necessary  expenses,  when  approved  by  the  town- 
ship trustees,  shall  be  paid  by  the  township  treasurer  upon 
warrant  of  the  township  clerk." 

Neither  the  section  above  quoted  nor  any  other  section  of 
the  Cass  highway  law  contains  any  express  provision  that  the  com- 
pensation of  the  township  highway  superintendent  shall  be  fixed 
on  a  per  diem  or  per  hour  basis.  It  is  provided,  however,  that  the 
compensation  shall  be  fixed  for  the  time  actually  employed  by  the 
township  highway  superintendent  in  the  discharge  of  his  duties. 
This  language  warrants  the  inference  that  it  was  not  in  the  mind 
of  the  legislature  that  the  ofiicial  duties  of  a  township  highway 
superintendent  would  require  all  the  time  of  that  ofiicial  and  an 
examination  of  the  statutes  relating  to  the  duties  of  the  township 
highway  superintendent  warrants  the  conclusion  that  a  situation 
which  would,  in  any  given  township,  require  the  highway  superin- 
tendent to  devote  all  his  time  to  his  duties,  would  be  very  unsuai. 
I  think  the  language  of  Section  3373  G.  C.  and  the  nature  of  the 
duties  of  the  township  highway  superintendent  are  such  as  to 
fully  warrant  the  conclusion  that  it  was  the  intention  of  the  legis- 
lature that  the  compensation  of  the  township  highway  superinten- 
dent should  be  fixed  on  some  basis  which  would  give  him  full  com- 
pensation for  the  time  actually  employed  in  the  discharge  of  his 
duties  and  no  compensation  when  not  actually  employed  about  the 
duties  of  his  ofiice. 

I,  therefore,  advise  you,  in  answer  to  your  specific  question, 
that  township  trustees  are  not  authorized  to  fix  the  compensation 
of  township  highway  superintendents  at  a  stated  sum  per  month 
or  per  year,  but  that  such  compensation  must  be  fixed  on  a  per 
diem  or  per  hour  basis  in  order  to  insure  the  carrying  out  of  the 
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legislative  intent,  to  the  effect  that  the  township  highway  super- 
intendent should  receive  compensation  from  the  public  treasury 
for  the  time  actually  employed  in  the  discharge  of  his  duties  and 
should  not  receive  any  compensation  from  the  public  treasury 
when  not  engaged  in  the  performance  of  the  duties  of  his  posi- 
tion. 

j» 

The  Expenses  of  County  Commissioners  in  Proceedings  Under  the 
Provisions  of  Sections  6536,  6537,  6540  and  6556,  General  Code, 
as  Amended  in  103  Ohio  Laws,  836,  Pertaining  to  Joint  County 
Ditches,  Are  Not  Authorized  to  be  Paid  from  Public  Funds. 


No.  135€>-( Opinion  Dated  March  11,  1916.) 

Hon.  D.  F.  Mills,  Prosecuting  Attorney,  Sidney,  Ohio. 

Dear  Sir:  Yours  under  date  of  March  4,  1916,  is  as  follows: 
"I  would  like  to  have  your  opinion  as  to  whether  or  not 
county  commissioners  are  to  be  allowed  their  actual  expenses 
while  engaged  in  the  location,  construction  or  improvement 
of  joint  county  ditches. 

"Section  6563-44  G.  C,  provides  as  follows: 

'Said  surveyors  named  in  Section  8  shall  meet  with  the 
joint  board  of  county  commissioners  whenever  required  by 
said  board  and  said  surveyors  and  auditors  shall  be  paid  their 
necessary  expenses  while  employed  under  this  act,  and  shall 
be  allowed  the  same  fees  as  are  allowed  in  ditch  work  gen- 
erally, and  said  commissioners  shall  receive  the  sum  of  $3.00 
a  day  and  their  actual  expenses  while  employed  under  this 
bill.' 

"This  particular  section  of  the  statute  specifically  refers 
to  the  bill  passed  by  the  General  Assembly  in  Vol.  102,  p.  575, 
0.  L.,  now  designated  in  the  General  Code  as  Sections  6563-1 
to  6563-48  inclusive.  While  it  is  clear  that  the  commissioners 
are  allowed  their  expenses  if  the  proceedings  are  instituted 
and  the  improvement  constructed  under  the  provisions  of  said 
bill,  I  would  like  to  know  as  to  whether  or  not  they  are  allowed 
their  actual  expenses  if  the  proceedings  are  instituted  and  the 
improvement  constructed  under  Sections  6536  and  6537  G.  C, 
as  amended  in  0.  L.  836 ;  6556  G.  C,  as  amended  in  103  O.  L., 
836,  or  6559  G.  C." 

Section  6563-44  G.  C,  quoted  by  you,  was  enacted  as  Section 
44  of  House  Bill  No.  489,  approved  May  12,  1911,  102  O.  L.,  575, 
as  stated  by  you. 

In  this  act  there  was  provided  a  distinct  and  complete  scheme 
for  the  construction  of  joint  county  ditches.    The  procedure  there- 
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in  provided  was  not  made  exclusive,  however,  since  none  of  the 
statutory  provisions  then  in  force  and  operation,  relative  to  the 
subject  mater  of  joint  county  ditches,  were  specifically  repealed 
by  said  act. 

An  examination  of  the  statutes  governing  the  activities  or 
proceedings  of  county  commossioners,  in  respect  to  joint  county 
ditches,  in  force  and  operation  at  the  time  of  the  enactment  of 
said  House  Bill  No,  489,  being  Sections  6536  to  6563  G.  C,  in- 
elusive,  fails  to  disclose  any  provision  for  the  payment  x)f  the 
expenses  of  county  commissioners,  incurred  in  the  discharge  of 
their  duties  in  relation  to  joint  county  ditches  under  said  section, 
nor  is  there  found  any  provision  for  payment  of  the  expenses  of 
conmiissioners  in  joint  county  ditch  matters  in  the  amendment 
of  a  number  of  said  last  mentioned  sections  of  the  General  Code, 
enacted  in  103  0.  L.,  836. 

It  will  be  readily  observed  that  the  provision  for  the  payment 
of  the  expenses  of  county  commissioners,  found  in  Section  6563-44 
G.  C,  quoted  by  you,  is  expressly  limited  by  its  terms  to  "actual 
expenses  while  employed  under  this  bill."  The  application  of  this 
provision  is  specifically  limited  by  its  terms  to  the  expenses  of 
commissioners  employed  under  the  act  of  the  legislature  in  which 
said  section  of  the  General  Code  was  originally  enacted.  The 
language  of  this  provision  is  too  plain  to  require  interpretation  and 
cannot  be  given  such  construction  as  to  render  it  applicable  to 
cases  clearly  not  within  its  terms.  It  may  be  difficult  to  assign 
a  satisfactory  reason  for  a  provision  for  the  payment  of  expenses 
of  public  officials  in  a  given  case  and  a  failure  to  make  such  pro- 
vision in  another  similar  case.  It  is,  however,  a  sufficient  reason 
for  such  distinction,  in  the  present  instance,  that  the  legislature 
has  seen  fit  to  make  provision  for  the  payment  of  expenses  in  the 
one  case  and  omitted  to  do  so  in  the  other. 

It  is  a  principle  well  established  that  public  officials  are  en- 
titled to  receive  only  such  compensation,  fees  and  salaries  as  are 
authorized  by  law.  Since,  then,  the  legislature  has  chosen  to  make 
specific  provision  for  the  payment  of  expenses  of  county  commis- 
sioners when  employed  under  the  provisions  of  Sections  6563-1 
to  6563-48,  inclusive,  of  the  General  Code,  but  has  not  chosen  to 
make  provision  for  the  payment  of  expenses  when  engaged  in 
similar  service  under  other  statutory  provisions,  it  follows  from 
the  familiar  principle  Just  referred  to  that  in  the  latter  case  there 
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is  no  authority  for  the  payment  of  he  expenses  of  county  commis- 
sioners. 

I  am  therefore  of  opinion,  in  answer  to  your  inquiry,  that  the 
expenses  of  county  commissioners .  in  proceeding's  under  the  pro- 
visions of  Sections  6536,  6537,  6540  and  6556,  as  amended,  103 
O.  L.,  836,  or  Section  6559  G.  C,  are  not  authorized  by  law  to 
be  paid. 


An  Advertisement  of  General  Interest  to  the  Taxpayers,  Deemed 
Proper  to  be  Published  by  the  Auditor,  Treasurer,  Probate  Judge 
or  County  Commissioners,  Fall  Within  the  Legal  Rate  of  Adver- 
tising Fixed  in  Section  6251,  General  Code. 


No.  1397— (Opinion  Dated  March  18,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  Under  date  of  February  23,  you  submitted  for 
my  opinion  the  following  inquiry: 

"Section  6251,  General  Code,  provides  the  maximum 
price  that  may  be  paid  per  square  for  the  publication  of  ad- 
vertisements, notices  and  proclamations  required  to  be  pub- 
lished by  a  public  officer,  and  Section  6254,  General  Code, 
defines  what  a  square  is. 

''Section  6252,  General  Code,  seems  to  authorize  *the 
auditor,  treasurer,  probate  judge  or  commissioners  to  cause 
publication  of  such  other  advertisements'  of  general  interest 
to  the  taxpayers  as  the  officers  may  deem  proper. 

"Question :  Where  any  of  these  officers  deem  it  necessary 
to  publish  a  brief  notice,  can  such  be  regarded  as  being  one 
required  by  law  which  must  come  within  the  price  per  square 
mentioned  in  Section  6251,  General  Code,  or  may  the  pub- 
lisher, for  printing  these,  render  a  bill  at  so  much  per  line 
according  to  the  commercial  rates  of  the  paper  in  which  same 
is  published?" 

An  examination  of  the  statutes  discloses  that  the  original  act 
fixing  the  prices  of  legal  advertising  is  found  in  73  O.  L.,  page  75. 
The  first  section  of  said  act  provides : 

"That  publishers  of  newspapers  shall  be  allowed  to 
charge  and  entitled  to  receive  for  the  publication  of  all  ad- 
vertisements, the  price  or  rate  for  which  is  not  now  fixed  by 
law,  which  by  law  are  required  to  be  published  by  any  public 
officer  or  officers  of  counties,  cities,  villages,  townships, 
schools,  benevolent  or  other  public  institutions,  and  all  notices 
and  publications  known  as  official  advertisements,  notices  re- 
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latins:  to  the  estates  of  deceased  persons,  and  cM  notices  and 
pvblications  generally  known  as  legal  advertisements,  and  all 
advertisements  appertaining  to  any  public  interest  and  re- 
quired by  law  to  be  printed  in  any  newspaper  in  this  state, 
the  following  sums,  to-wit:  For  tiie  first  insertion,  one  dol- 
lar for  each  square ;  and  for  each  additional  insertion  author- 
ized by  law,  or  by  the  officer  or  person  so  ordering,  fifty  cents 
for  each  square,  fractional  squares  to  be  estimated  at  the 
same  rate  for  space  occupied ;  and  in  advertisements  contain- 
ing tabular  or  rule  work,  an  additional  sum  of  fifty  per  cent 
may  be  charged  in  addition  to  the  before  mentioned  rates/' 

The  second  section  of  said  act  provides : 

"That  hereafter  all  proclamations  by  sheriffs  for  elec- 
tions; orders  fixing  times  of  holding  courts;  treasurer's 
notice  of  rates  of  taxation;  bridge,  pike,  and  ditch  notices; 
notices  to  contractors,  and  such  other  advertisements  or 
notices  of  general  interest  to  the  taxpayers,  as  the  auditor, 
probate  judge,  treasurer  and  commissioners  may  deem  proper, 
shall  be  published  in  two  newspapers,"  etc. 

This  was  the  condition  of  the  statutes  until  the  same  were 
changed  in  the  codification  of  the  statutes  made  in  1880.  At  that 
time  the  codification  committee  changed  the  language  of  the  said 
statutes  so  as  to  read  as  follows: 

» 

Revised  Statutes: 

"Sec.  4366.  Publishers  of  newspapers  may  charge  and 
receive  for  the  publication  of  advertisements,  notices,  and 
proclamations,  the  price  or  rate  for  which  is  not  otherwise 
fixed  by  law,  required  to  be  published  by  any  public  officer 
of  the  state,  or  of  a  county,  city,  village,  hamlet,  township, 
school,  benevolent,  or  other  public  institution,  or  by  a  trus- 
tee, assignee,  executor,  or  administrator,  the  following  sums, 
to-wit:  For  the  first  insertion,  one  dollar  for  each  square, 
and  for  each  additional  insertion,  authorized  by  law  or  the 
person  ordering  the  insertion,  fifty  cents  for  each  square, 
fractional  squares  to  be  estimated  at  the  same  rate  for  space 
occupied ;  .and  in  advertisements  containing  tabular  or  rule 
work,  an  additional  sum  of  fifty  per  cent  may  be  charged  in 
addition  to  the  foregoing  rates. 

"Sec.  4367.  Every  proclamation  for  an  election,  order 
fixing  the  time  of  holding  court,  notice  of  rates  of  taxation, 
bridge,'  pike,  and  notice  to  contractors,  and  such  other  adver- 
tisements of  general  interest  to  the  taxpayers  as  the  auditor, 
treasurer,  probate  judge,  or  commissioners  may  deem  proper, 
shall  be  published  in  two  newspapers  of  opposite  politics,  if 
there  be  such  published  in  the  county;  but  this  chapter  shall 
not  apply  to  the  publication  of  the  notices  of  delinquent  tax 
and  forfeited  land  sales." 
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An  examination  of  Sections  6251  and  6252  of  the  General  Code 
will  disclose  that  the  said  sections  are  practically  a  re-enactnient  of 
Sections  4366  and  4367  R.  S.,  above  quoted. 

The  original  act  as  found  in  73  O.  L.  75,  fixed  the  rate  of 
legal  advertising  for  publication  of  all  advertisements  which  by  law 
were  required  to  be  published — all  notices  and  publications  known 
as  official  advertisements — all  notices  relating  to  the  estates  of 
deceased  persons — all  notices  and  publications  known  as  legal  ad- 
vertisements— and  all  advertisements  reqtured  by  law  to  be 
printed,  and  the  rate  fixed  was  one  dollar  for  each  square  for  the 
first  insertion,  and  fifty  cents  for  each  additional  square. 

There  is  no  doubt  that  the  act  as  originally  enacted  covered 
the  advertisements  of  general  interest  which  were  deemed  by  the 
county  auditor,  treasurer,  probate  judge  or  conmiissioners  proper 
to  be  published ;  but  does  the  statute  as  it  now  exists  apply  to  such 
advertisements  ? 

Section  6251  G.  C.  provides  the  rate  for  advertisements  re- 
quired to  be  published  by  a  public  officer  of  the  state,  etc.  The 
original  act  stated  ''by  law  required  to  be  published,"  but  also 
referred  to  advertisements  that  were  not  strictly  required  by  law 
to  be  published. 

Does  the  language  "required  to  be  published  by  a  public 
officer,"  as  used  in  Section  6251  G.  €.,  mean  that  it  must  be  re- 
quired by  law  to  be  published  only,  or  does  it  likewise  mean  that 
it  might  be  required  by  the  public  officer  to  be  published? 

The  statute  is  ambiguous,  and,  under  the  established  inter- 
pretation of  statutes  in  Ohio  relative  to  codification,  if  a  statute 
as  codified  is  ambiguous  resort  may  be  had  to  the  original  statute 
in  order  to  clear  the  ambiguity. 

Referring  to  the  statute  as  originally  enacted,  there  is  no 
doubt  that  such  an  advertisement  as  that  concerning  which  you 
inquire  would  fall  within  the  legal  rate  for  advertising.  There  is 
doubt  as  to  whether  it  would  or  would  not  under  the  condition  of 
the  statute  as  found  in  the  codification  of  1880  and  the  codifica- 
tion of  1910. 

Applying  the  rule  as  above  stated,  that  the  original  statute 
may  be  consulted  in  order  to  solve  an  ambiguity,  I  am  of  the 
opinion  that  advertisements  of  general  interest  to  the  taxpayers, 
deemed  proper  to  be  published  by  the  auditor,  treasurer,  probate 
judge  and  commissioners,  fall  within  the  legal  rate  of  advertising 
fixed  in  Section  6251  G.  C. 
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That  the  above  is  the  proper  construction  of  Section  6251 
G.  C.  is  further  shown  by  the  fact  that  the  rate  fixed  states  that 
for  the  first  insertion  the  price  shall  be  one  dollar  per  square,  "and 
for  each  additional  insertion,  authorized  by  law  or  the  person  or- 
dering the  insertion,  fifty  cents  for  each  square." 

If  we  were  to  read  the  provision  "required  to  be  published" 
as  "required  by  law  to  be  published,"  then  there  would 'be  no  au- 
thority whatsoever  for  any  officer  or  other  person  to  order  ad- 
ditional insertions. 

The  fact  that  the  phrase  "or  the  person  ordering  the  inser- 
tion" was  retained  in  the  law,  both  in  its  codification  of  1880  and 
in  its  present  form,  clearly  establishes  the  fact  that  the  same 
effect  is  to  be  given  thereto  as  was  to  be  given  to  the  law  as  en- 
acted in  73  O.  L.  75. 

Railroad  Fare  and  Hotel  Bill  and  Meals  of  Township  Trustees, 
Clerks  and  Treasurer  Cannot  be  Paid  from  Township  Funds  in 
the  Absence  of  a  Law  Expressly  Providing  for  the  Payment  oil 
Expenses.  Actual  Expenses  of  the  Township  Highway  Super- 
intoident  Incurred  While  in  the  Discharge  of  His  OflScial  Duties 
May  be  Paid  from  Township  Funds. 


No.  13S2— ^(Opinion  Dated  March  13,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  I  am  in  receipt  of  your  letter  of  February  21, 
1916,  as  follows : 

"We  would  respectfully  request  your  written  opinion  upon 
the  following  question : 

"May  the  railroad  fare  and  hotel  and  meals  of  township 
trustees,  clerk,  treasurer,  or  township  highway  superintendent 
be  paid  from  the  township  funds  if  such  expenses  have  been 
necessarily  incurred  in  the  transaction  of  public  business  with- 
in or  without  the  township,  in  the  absence  of  a  law  expressly 
providing  for  the  payment  of  such  expenses  from  the  township 
funds  ?" 

In  this  state  the  rule  is  that  an  officer  is  not  entitled  to  be 
reimbursed  for  expenses  incurred  by  him  while  in  the  discharge 
of  a  public  duty  unless  the  statute  specifically  authorizes  such 
expenditure,  if  such  officer  receives  compensation  for  the  per- 
formance of  such  duties. 

That  an  officer  is  not  entitled  to  be  reimbursed  for  expenses 
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incurred  by  him  unless  the  statute  specifically  provides  therefor 
is  recofirnized  in  the  case  of  Richardson  vs.  State  ex  rel.^  66  O.  S. 
108. 

This  doctrine  is  likewise  recogrnized  in  Pennsylvania,  in  the 
case  of  Albright  vs.  County  of  Bedford,  106  Pa.,  582. 

Furthermore,  in  regard  to  township  trustees,  a  trustee  under 
Section  1245  G.  C,  when  chosen  as  a  delegate  to  the  annual  con- 
ference of  the  board  of  health,  is  by  statute  authorized  to  receive 
from  the  township  his  necessary  expenses  upon  the  presentation 
of  a  certificate  from  the  secretary  of  the  state  board;  and  when 
attending  under  the  provisions  of  Section  7189  G.  C.  (106  O.  L., 
615)  the  annual  meeting  called  by  the  county  highway  superin- 
tendent is  authorized  to  receive  his  actual  and  necessary  expenses. 

The  statute  providing  in  certain  instances  that  the  trustees 
of  a  township  may  receive  their  actual  and  necessary  expenses, 
it  is  clear  that  the  legislature  intended  that,  in  the  absence  of  such 
special  authorization  by  statute,  no  expenses  shall  be  paid. 

The  same  is  true  with  respect  to  the  township  clerk  and 
treasurer. 

I  hold,  therefore,  that  railroad  fare  and  hotel  bill  and  meals  of 
townshir)  trustees,  clerk  and  treasurer  cannot  be  paid  from  town- 
ship funds  in  the  absence  of  a  law  expressly  providing  for  the 
payment  of  expenses. 

In  regard  to  the  township  highway  superintendent,  I  would 
call  your  attention  to  Section  3373  G.  C.  (106  O.  L.,  594),  wherein 
it  is  provided  that  the  township  trustees  shall  fix  the  compensa- 
tion of  the  township  highway  superintendent,  and  further  pro- 
vides: 

"The  compensation  and  all  proper  and  necessary  expenses, 
when  approved  by  the  township  trustees,  shall  be  paid  by  the 
township  treasurer  upon  warrant  of  the  township  clerk." 

While  it  is  true  that  in  the  case  of  Richardson  vs.  State  ex 
rel.,  supra,  the  court  held  in  regard  to  commissioner,  in  the  sec- 
ond branch  of  the  syllabus: 

"Expenses  incurred  for  railroad  fare,  livery  hire,  charges 
for  the  use  of  his  own  conveyance,  for  the  feed  and  shoeing  of 
horses  used  by  him,  and  for  his  board  and  others  of  a  like 
nature,  are  of  a  personal  character,  for  which  no  valid  claim 
can  be  made  against  the  county,  although  they  are  incurred 
while  about  the  business  of  the  county." 
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nevertheless,  in  that  case  the  facts  were  that  besides  the  three 
dollars  per  day  allowed  the  commissioner,  the  statute  likewise 
allowed  him '  mileage,  which  the  court  construed  to  mean  an 
amount  allowed  to  compensate  him  for  expenses  of  travel  on  official 
business.  Such  is  not  the  case  in  regard  to  the  township  highway 
superintendent. 

I  therefore  believe  and  hold  that  the  actual  expenses  of  the 
township  highway  superintendent  incurred  while  in  the  discharge 
of  his  official  duties  may  be  paid  from  township  funds,  and  that 
said  expenses  may  include  necessary  railroad  fare  and  hotel 
charges  and  meals,  provided,  of  course,  that  the  same  are  allowed 
by  the  township  trustees. 
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NEW  INCORPORATIONS 


The  Sick  Baking  Company,  Cleve- 
land, $100,000.  P.  W.  Sick,  E.  H.  Sick, 
Henry  E.  Sick,  Mary  Sick,  Henry  ZIp- 
fel. 

The  Ohio  Auto  Sales  Company, 
Cleveland,  $10,000.  Harry  L.  Lance, 
Henry  D.  Laurence,  W.  C.  Oris  well, 
F.  W.  Lance,  Mattie  Kohl. 

The  Summit  County  Bank  Company, 
Akron,  $100,000.  W.  J.  Bierlev,  Bert 
T.  S€crist,  D.  A.  Doyle,  Jr.,  J.  W.  Mc- 
Dowell. F.  D.  Carnahan,  P.  R.  Miller. 

The  KIdlow-Lynn  Companv.  Barnes- 
ville,  $75,000.  C.  F.  Brandfass,  0.  Hor- 
ner, Edwin  J.  Hutchinson,  Fred  Hunt, 
B.  Omar  Hostetter.  Cigar  manufac- 
turers. 

The  Hinman-Felton  Company.  Ak- 
ron, $5000.  Walter  B.  Felton,  F.  M. 
Brown,  S.  E.  Stranch,  A.  Noble,  H. 
T.  Schlegel. 

The  Geo.  E.  Dum  Company,  Colum- 
bus, $35,000;  book  publishers.  Geo. 
E.  Dum,  Allamae  Dum.  Harriett  F. 
Cornell.  E.  G.  Walker,  H.  F.  Nutter. 

The  Collver-Miller  Com  pan  v,  Cleve- 
land, $25,000.  D.  J.  Collver.  C.  J.  Mil- 
ler, G.  A.  Hart,  E.  T.  Young.  F.  H. 
Houghton.    Commission. 

The  Franklin  Oil  &  Gas  Company, 
Bedford,  $150,000.  Geo.  W.  Shaw,  T. 
D.  Senter,  H.  H.  Conaghan,  H.  G. 
.Johnson,  A.  B.  Condon. 

The  Retail  Shoe  Service  Co.,  Cincin- 
nati, $10,000.  Roy  Manogue.  John  M. 
Renner,  C.  C.  Embshoff,  H.  I^isinger, 
August  J.  Renner. 

The  Morrison's  Weekly  Company, 
Cleveland,  $10,000.  Geoffrey  Sutcliffe, 
George  R.  Morrison.  K.  W.  Karch, 
W.  O.  Scheurmann,  G«o.  Ross  Rose. 

The  Mechanical  Supplies  Company, 
Cincinnati.  $10,000.  Jacob  B.  Mueller. 
Eugene  A.  Rltter,  Daniel  D.  Muller, 
Henry  B.  Sandmann,  Herman  Mueller. 

The  McNutt-McCall  Company, 
Cleveland,  $10,000.  Mark  A.  Copeland, 
Chas.  A.  Alexander.  F.  B.  Warts.  C. 
Verbsky,  O.  E.  Schulz. 

The  Manhattan  Circuit  Company, 
Cleveland,  $10,000.  Fred  Kramer,  Geo. 
S.  Green,  John  M.  Schoeren,  Chas.  A. 
Oblander,  August  Holzman. 


The  Griffith  &  Wedge  Company, 
$375,000,  Zanesville;  machinery,  tools, 
etc.  E.  M.  Kirk.  H.  C.  Meyer,  H.  H. 
Hawkins,  L.  O.  Wine,  E.  R.  Meyer. 

The  Lambert  Machine  &  Ehagineer- 
ing  Company,  Cleveland,  $4000.  F.  A. 
Nellis,  H.  Federman,  M.  D.  Faunce, 
W.  W.  Myers,  Florence  Sturtevant 

The  EiHterprise'  Garage  Company. 
Portsmouth,  $5000.  H.  Hilden^biddle. 
W.  M.  Bolles,  A.  J.  McFarland,  J.  U 
Watkins.  C.  H.  Moreland. 

The  Dayton  Phi  Sigma  Chi  Frater- 
nity Company,  Dayton.  $1000.  F.  D. 
McDonald.  C.  R.  Wallace.  Russell  Mc- 
Gee.  H.  A.  Koetitz,  E.  O.  Pryor. 

The  Dittrlck  Garage  Company, 
Cleveland,  $10,000.  A.  R.  Dit trick.  R. 
P.  Stoddard.  E.  A.  Plumb,  M.  F.  Bram- 
ley,  Robt.  C.  Mitchell. 

The  Davis  Fahey  Sales  Company. 
Cleveland,  $25,000.  Chas.  H.  Davles. 
Peter  R.  Fahey,  J.  P.  Drach.  E.  Brock- 
man,  Roger  C.  Hyatt 

The  Great  Western  Life  Insurance 
Company,  Columbus.  $100,000.  J.  W. 
Dunlap.  D.  U.  Shappell.  W.  V.  Risser, 
S.  E.  Hurless,  John  J.  Rumbaugh,  Geo. 
W.  Sharr,  R.  A.  Hann,  W^  W.  Watson. 
L.  C.  Wogan.  W.  C.  Kiess,  O.  L.  Bell- 
inger, Geo.  W.  Blapk.  W^  D.  Kraner. 

The  W.  G.  Pawcett  Company,  Sa- 
lem, $5000:  phonographs  and  supplies. 
Ida  A.  Fawcett,  Laura  M.  Fawcett,  Lil- 
lian Dougher.  Myrta  Cobourn.  K.  L, 
Cobourn. 

The  Sherwood  Oil  &  Gas  Company. 
McArthur.  $15,000.  Aaron  Will,  Jr., 
Harry  S.  Hamilton,  Otto  F.  Pilcher. 
Geneva  Kelley.  Harriett  McGill. 

The  Rural  Park  Railway  Companv. 
Cleveland,  $30,000.     John   A.   Niedin^, 

A.  N.  Budd,  E.  Pfaltagraff,  M.  B.  Loaff- 
ler.  L.  A.  M.  Pejean. 

The  Jerome ville  Farmers  Equity  Ex- 
change, Jeromeville,  $20,000.  E.  W. 
Hostettler,  A.  R.  Graham,  Geo.  W. 
Gast,  A.  G.  Glenn,  M.  Devault. 

The  Hill  Clothing  Company,  East 
Youngstown,  $3000.  M.  Hill.  B.  A. 
Buonpaw,  S.  J.  Yarmy,  F.  S.  Shulman, 

B.  J.  Shulman. 

Fort  Industry  EIngineering  Com- 
pany. Toledo,  $20,000.    Thos.  C.  Kaaff- 
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man,  Robert  P.  Heston,  F.  R  Kirken> 
dall,  C.  Wesley  Vogel,  F.  E.  Wire- 
baugh. 

The  Crum  Improvement  Company, 
Toledo,  $10,000.  Herbert  Hood,  James 
H.  Southard,  Foster  E.  Spence,  Clara 
C.  Linenkugel,  Bertha  M.  Compton. 

The  Big  Prairie  Equity  Exchange 
Company,  Big  Prairie,  $10,000.  C.  J. 
Vaughn,  C.  A.  Metcalf,  N.  J.  Dilgard, 
A.  A.  Westfall,  A.  Schisler. 

The  Belle  Center  Production  Com- 
pany, Be^Ile  Center,  $4000.  B.  F.  Har- 
rod,  E.  M.  McLain,  A.  R.  Huber,  E.  W. 
Ramsey,  P,  M.  Stewart. 

The  Young  Auto  Supply  Company, 
Canton,  $10,000.  Gust  A.  Young, 
Harry  E.  Young,  Carrie  N.  Young,  W. 
Scott  Shuster,  John  K.  Mcllwain. 

The  Standard  Bolt  Company,  Co- 
lumbus, H.  E.  Vance,  E.  H.  McCloud, 
J.  C.  Bums,  Wm.  H.  Brodie,  Albert 
Rush. 

The  Rubber  City  Realty  Company, 
Akron,  $10,000.  C.  E.  Falor,  B.  A. 
Brown,  D.  W.  Alexander,  L..  G.  Long» 
G.  L.  Gelsinger. 

The  Toledo  Motor  Sales  Company, 
Toledo,  $10,000.  J.  H.  Clause,  P.  B. 
Northrup,  Geo.  P.  Hahn,  T.  Wooster, 
V.  C.  Southard. 

The  Specialty  Castings  Company, 
Dayton,  $10,000.  George  C.  Benner, 
Christina  Benner,  John  J.  Hockey, 
Elizabeth  Hockey  and  Samuel  Nonne- 
marin. 

The  Powell  Sealer  &  Tape  Manufac- 
turing Company,  Westerville,  $10,000. 
W.  C.  Powell,  H.  T.  Hance,  W.  B. 
Cockrell,  R.  W.  Smith,  Wm.  R.  Steph- 
ens. 

The  Fanger  Beet  Harvester  Com- 
pany, Toledo,  $10,000.  Fred  M.  Doug- 
lass, .Joseph  D.  Fanger,  Albert  L. 
Steinfeld,  Louis  A.  Levison,  Harry 
I^vison. 

The  Cleveland  Buttonless  Garment 
Company,  Cleveland,  $50,000.  William 
H.  Bridges,  Benj.  B.  Borgman,  H.  L. 
Locher,  Judson  J.  Wickham,  M.  V. 
Sainsbury. 

The  Columbia  Laundry  Company, 
Canton,  $10,000.  Wm.  F.  Hair,  W.  H. 
Fishel.  Joseph  Nusbaum,  Ed.  Failor, 
Nlles  Hensel. 

The  Comfort  Instep  Arch  Support 
Company,  Cleveland,  $20,000.  Henry 
F.  Geiger,  James  Holan,  Joseph  Hejna, 
Albert  Pavelka,  Zdenek  Sobotka. 

The  Canton  Auto  Sales  Company, 
Canton,  $10,000.  Glen  W.  Hadley,  Ned 
R.  Goldberg,  C.  I.  White,  W.  W. 
Bruce,  H.  C.  Pontius. 


The  Tory  Company,  Cleveland,  $10,- 
000.  D.  R.  Wilkin,  D.  V,  Fisher,  J.  E. 
Griffith,  Quay  H.  Findlay,  Edward  C. 
Daoust. 

The  State  Motor  Sales  Company, 
Toledo,    $60,000.     Ellen    Gauntlett,    T. 

E.  Wyatt,  H.  W.  Nauts.  H.  M.  Eager, 
U.  G.  Denman. 

The  Standard  Film  Service  Com- 
pany, Cincinnati,  $1000.  Thomas  A. 
Reilley,,  Frank  W.  Huss,  Edwin  P. 
Bernardi,  J.  Carlln,  B.  J.  Neiberding. 

The  Radium  I^aboratories  Company, 
Dayton,    $10,000.     M.    N.   Relceausan, 

C.  B.   Clerlcus,   B.   M.   Kelley,   W.   P. 
Schapp,  Simon  M.  Butt. 

The  Portland  Telephone  Company. 
Tiffin,  $5000.  Evan  M.  Miller,  Charles 
M.  Dum,  Chas.  A.  Bonnell,  S.  H.  Sher- 
man, Grover  C.  Miller. 

The  Perry  Chemical  Company,  Co- 
lumbus, $40,000.  F.  C.  Huling,  S.  A. 
Wobbe,  J.  C.  Erwin,  Frank  Porter,  E. 

D.  Otstot. 

The  Ohio  Metz-Elcar  Company, 
Cleveland,  $25,000.  E.  C.  Jefferles, 
Henry  F.  Wenger,  W.  A.  Albaugh,  L. 

F.  Weinez,  Fred  W.  Mclntyre. 

The  Oxford  Realty  Company,  Co- 
lumbus, $5000.  C.  E.  Woolman,  J.  L. 
Davles,  Chas.  J.  Pretzman,  Boyd  B. 
Haddox  and  Ceclle  Cowey. 

The  National  Music  Company,  Al- 
liance, $50,000.  F.  Widner,  P.  D.  Cul- 
ver, Gottlieb  Brugger,  Georgia  Wills, 
Guy  Marchand. 

The  Metro  Realty  Company,  Cleve- 
land, $10,000.  F.  B.  Kavanaugh,  Flora 
Finchtenicht,  F.  F.  Gentsch,  C.  W.  Col- 
lister,  E.  S.  Wertz. 

The  Henderson  Construction  Com- 
pany. Youngstown,  $25,000.  Wm.  M. 
Henderson.  A,  M.  Henderson,  N.  E. 
Haw^kins,  J.  F.  Finnegan,  Louisa  M. 
Strahle. 

The  Gus  Holstine  Dry  Goods  Com- 
pany, Lima,  $100,000.  Gus  Holstine, 
Harry  Levy,  Louis  D.  Rothstein,  Joe 
Levy,  Harry  Levy,  Harrold  Allrud, 

The  France  Slag  Company,  Toledo, 
$250,000.  George  A.  France.  Richard 
D.  Logan,  Howard  E.  Bair,  William  G. 
Schueb,  D.  C.  Dean. 

The  Edward  M.  Rosenthal  Realty 
Company,  Toledo,  $50,000.  E.  M.  Ros- 
enthal, Herman  Weil,  Julian  E.  Gavin, 
Mary  E.  O'Rellley,  Eugene  Brown. 

The  Dayton  Body  Company,  Dayton, 
$100,000.  John  Dudley  Artz,  Chas.  M. 
Feldman,  Wm.  G.  Mellee,  Lula  M. 
Sammons,  W.  H.  Ostardy. 
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The  Dover  Coal  &  Supply  Company, 
Bay  Village,  $10,000.  H.  P.  Praley, 
W.  A.  Hart,  M.  Schulz.  Edwin  F.  Car- 
ran.  E.  W.  Horning. 

The  Cleveland  Milling  Machine 
Company,  Cleveland,  $100,000.  F.  S. 
Shields,  C.  F.  Magee,  Lewis  M.  Lucius, 
C.  T.  Estabrook,  H.  H.  Knapp. 

The  Automatic  Arms  Company, 
Cleveland,  $10,000.  E.  F.  Gardner,  H. 
W.  Sisson,  Wm.  B.  Woods,  R.  M.  Cal- 
fee,  M.  M.  Feidner. 

The  Intersecting  Line  Rule  Com- 
pany, Cleveland,  $20,000.  H.  A.  Kan- 
gesser,  A.  Greening,  W.  E.  Roe,  Sol 
Edgart,  A.  Falk. 

The  Walter  Kamman  Manufacturing 
Company,  Cincinnati,  $25,000.  C.  W. 
Tleman,  Geo.  J.  Helfrlch,  Henry  L. 
Rockel,  Bertha  Stump.  B.  C.  Spencer. 

The  Westwood  Realty  Company, 
Dayton,  $10,000.  Frank  J.  Hoerstlng, 
George  F.  Kem,  Edith  Kem,  O.  E.  Bow- 
man. 

The  United  Newspaper  Plate  Com- 
pany, Canton,  $15,000.     J.  C.  Deitrlck, 

E.  T.    Darrow,    Horace    Clark,    C.    E. 
Barnes,  Virgil  Cames. 

The  Scioto  Grain  &  Supply  Com- 
pany, Ashville,  $25,000.  Samuel  Hall, 
William  A.  Parks,  John  R.  Van  Meter, 
W.  P.  Saladay,  W.  J.  Whitehead. 

The  Putnam  County  Telephone 
Company,  Ottawa,  $1000.  A.  J.  Mel- 
len,  F.  J.  Spencer,  S.  C.  Rothfus,  W.  J. 
Harper,  S.  N.  Young. 

The  M.  Smolensky  Manufacturing 
Company,  Cleveland,  $112,000.  M. 
Smolensky,  G.  B.  Gottfreld,  Edward  F. 
Boehm,  John  Bomehardt,  Nelson  B. 
Reiss. 

The  Inter-Cities  Printing  &  Publish- 
ing Company,  Marietta.  $30,000.    Jas. 

F.  Hovey,  Fred  Price,  Harry  D.  Know, 
N.  A.  B.  Brown,  C.  H.  Danford. 

The  Horn  Brothers  Company,  Mon- 
roevllle,  $50,000.  Philip  Horn,  Wm. 
C.  Horn,  Albert  H.  Horn,  Eunice  Horn, 
John  Perry  Easton.  Florence  E.  Horn. 

The  Hallwood  Coal  Company,  Co- 
lumbus, $50,000.  Henry  S.  Hallwood, 
Annie  Hallwood,  A.  M.  Steinfeld,  C. 
M.  Shlgley,  John  H.  Wilson. 

The  Ford  Foundry  &  Heating  Com- 
pany, Cuyahoga  Falls,  $25,000.  Her- 
man A.  Drakem,  Frank  E.  Walker, 
William  T.  Davles,  Michael  Strehler, 
O.  H.  Sherbart,  Wm.  F.  Sherbart. 


The  Elyria  Strip  Steel  Compan>. 
Elyrla,  $10,000.  A.  J.  Plech^r,  R.  H. 
Reis,  F.  L.  Hamel.  Lee  Stroup,  L.  B 
Fauver. 

The  Ellstrom  Paint  Company,  Lima, 
$10,000.  Theodore  E.  EUlstrom,  Elmer 
McClain,  Wm.  J.  Edwards,  Harold 
Smith  and  J.  I.  Motter. 

Increases. 

Mineral  Ridge  Manufacturing  Com- 
pany, Mineral  Ridge;  $50,000  to  $70,- 
000. 

The  Hall  Mailing  Box  Company, 
Cincinnati;  $10,000  to  $100,000. 

The  Ohio  Leather  Company,  Toungs- 
town;  $1,200,000  to  $1,600,000. 

The  Delphos  Printing  &  Publishing 
Company;  $30,000  to  $4,000. 

The  De-Mo  Photo  Paper  Company, 
Columbus;   $50,000  to  $75,000. 

The  Samuel  Stevens  Company,  Co- 
lumbus; $150,000  to  $203,500. 

The  Samuel  Stevens  Company,  Co- 
lumbus; $203,500  to  $250,000. 
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The  New  Liberty  Theater  Company, 
Cincinnati;   $1000  to  $60,000. 

The  Sunray  Stove  Company,  Dela- 
ware; $25,000  to  $50,000. 

The  Pebples  Savings  &  Banking 
Company,  Barberton;  $25,000  to  $50,- 
000. 

The  William  Edwards  Company. 
Cleveland;   $1,200,000  to  $2,000,000. 

The  Akron  Grocery  Company,  Ak- 
ron; $200,000  to  $300,000. 

The  Mechanics  Building  ft  Loan 
Company,  Mansfield;  $2,000,000  to 
$5,000,000. 

The  West  Cincinnati  Building  & 
Loan  Company;  $250,000  to  $1,000,000. 

The  Polish  American  Building  & 
Loan  Association,  Cleveland;  $50,000 
to  $500,000. 

The  Bryan  Motor  Service  Company, 
Bryan;    $32,500  to  $40,000. 

The  Bryan  Motor  Service  Company, 
Bryan;   $40,000  to  $70,000. 

The  H.  A.  Losier  Company,  Cleve- 
land;  $10,000  to  $700,000. 

Decreaaet. 

The  Salbert  Paper  Company,  Cin- 
cinnati; $100,000  to  $1000. 

The  McGraw  Tire  ft  Rubber  Com- 
pany. East  Palestine;  $1,500,000  to 
$l,475.000i 


PUBLIC  UTILITIES  COMMISSION 


No.  646— T.  E.  Mcllfresh,  Complainant,  versus  The  Hocking  Valley 
Railway  Company,  Defendant. 


(Dated  April  5,   1916) 

Opinion 

Langdon,  Commissioner: 

This  proceeding  was  instituted  by  T.  E.  Mcllfresh,  as  com- 
plainant, against  The  Hocking  Valley  Railway  Company,  as  defen- 
dant, to  obtain  a  finding  in  his  favor  in  the  sum  of  $264.31  for  an 
alleged  overcharge  on  shipments  of  coal  in  carload  lots  from  Nel- 
sonville,  Ohio,  to  Delaware,  Ohio.  The  alleged  overcharge  is  based 
upon  the  difference  between  the  charges  collected  by  the  carrier  on 
said  shipments  and  the  rates  fixed  by  the  railroad  commission  of 
Ohio,  for  said  service,  in  its  order,  issued  June  twenty-seventh, 
1911,  in  a  proceeding  entitled  "The  New  York  Coal  Company,  com- 
plainant, versus  The  Hocking  Valley  Railway  Company,  defend- 
ant," being  complaint  No.  91  on  the  records  of  said  commission. 

The  defendant  carrier  in  its  answer,  challenges  the  jurisdic- 
tion of  the  commission  to  entertain  this  proceeding.  The  jurisdic- 
tional question  has  been  argued  and  submitted,  and  will  be  dis- 
posed of  first  by  the  commission.  It  will,  perhaps,  be  conductive 
to  a  clear  understanding  of  the  questions  raised  to  briefly  state  the 
nature  of  the  original  proceeding,  out  of  which  this  proceeding 
arises,  and  its  progress  before  the  commission  and  the  courts. 

On  the  fifteenth  day  of  January,  1910,  The  New  York  Coal 
Company  filed  a  complaint  with  the  predecessor  of  this  commission 
(then  known  as  the  railroad  commission)  against  The  Hocking 
Valley  Railroad  Company,  challenging  the  validity  of  certain  rates 
then  in  effect  for  transporting  commercial  coal.  After  due  hearing 
and  investigation,  that  commission  on  the  twenty-seventh  day  of 
June,  1911,  made  its  finding  and  order.  By  the  term  of  this  finding 
and  order,  which  involved  certain  rates  between  Nelsonville,  Ohio, 
and  Toledo,  Ohio,  and  intermediate  points,  it  declared  the  rate  of 
75  cents  per  ton,  then  in  effect  on  coal  in  carload  lots  from  Nelson- 
ville, Ohio,  to  Delaware,  Ohio,  to  be  excessive  and  unreasonable,  and 
ordered  the  carrier  to  cease  and  desist  from  charging,  demanding, 
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collecting  and  receiving  the  same,  and  to  substitute  therefor  a  rate 
of  70  cents  per  ton,  which  it  found  to  be  a  reasonable  and  just  rate 
to  be  charged,  observed  and  followed  in  the  future.  (Report  of 
railroad  commission,  1911,  p.  15.) 

Service  of  this  finding  and  order  was  duly  made  on  the  carrier, 
on  June  twenty-seventh,  1911.  Under  the  provisions  of  Section  535 
of  the  General  Code,  this  order  would,  of  its  own  force,  have  taken 
effect  and  become  operative  thirty  days  after  its  service.  The 
carrier,  however,  after  service  of  the  order,  and  before  its  effective 
date,  proceeded  to  test  the  validity  thereof,  under  the  procedure 
as  it  then  existed,  by  filing  an  action  in  the  Court  of  Common  Pleas 
of  Franklin  county,  and  on  the  eighteenth  day  of  July,  1911,  that 
court  duly  suspended  the  order  of  the  commission,  upon  the  carrier 
executing  a  bond  in  the  sum  of  $25,000.00,  the  condition  of  which, 
as  appears  from  a  copy  thereof  attached  to  the  answer  of  the  defen- 
dant filed  herein,  being  "to  refund  to  each  of  said  users,  public 
and  private,  the  amount  collected  by  it  during  the  time  of  suspen- 
sion of  said  order,  in  excess  of  the  amount  which  shall  finally  be 
determined  it  was  authorized  to  collect  from  such  users."  The 
Common  Pleas  Court  affirmed  the  order  and  dismissed  the  action. 
Thereupon,  the  carrier  appealed  to  the  Court  of  Appeals  and  that 
court,  after  the  appeal  was  perfected,  on  the  twenty-fourth  day  of 
September,  1913,  suspended  the  operation  of  said  order,  pending 
litigation  in  that  court,  upon  the  carrier's  executing  certain  bonds 
in  the  sum  of  $500.00  and  $1,000.00  respectively.  The  Court  of 
Appeals,  after  due  hearing,  refused  to  set  aside  the  order  and  dis- 
missed the  appeal.  A  proceeding  was  then  instituted  in  the  Su- 
preme Court,  and  the  operation  of  the  order  was  again  suspended 
upon  the  execution  of  a  bond  for  $5,000.00. 

On  the  second  day  of  July,  1915,  the  Supreme  Court  affirmed 
the  order  and  dismissed  the  action.  On  the  twenty-eighth  day  of 
July,  1915,  the  carrier  filed  with  this  commission  a  tariff,  setting 
forth  the  rate  for  carrying  said  coal  shipment?  at  70  cents  per  ton. 
The  carrier,  during  the  pendency  of  this  litigation,  from  July  twen- 
ty-seven, 1911,  to  July  twenty-eight,  1915,  continued  to  collect  the 
rate  of  75  cents  per  ton  on  all  shipments  made  by  complainant 
from  Nelsonville,  Ohio,  to  Delaware,  Ohio. 

This  proceeding  is  instituted  under  Section  575  and  580  of 

the  General  Code ;  the  provisions  of  which,  in  so  far  as  they  affect 

this  proceeding,  being  as  follows : 

"Sec.  579.    All  claims,  charges  or  demands  against  a  rail- 
road   *     *    *    for  overcharges  upon  a  shipment,  or  for  any 
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other  service  in  violation  of  this  chapter,  if  not  paid  within 
sixty  days  from  the  date  of  the  filing  thereof  with  such  rail- 
road, may  be  submitted  to  the  commission  by  a  formal  com- 
plaint to  be  made  upon  blank  forms  which  it  is  hereby  made 
the  duty  of  the  commission  to  provide  upon  demand  of  the 
claimant.  Such  complaints  shall  be  verified  as  petitions  in  civil 
actions  and  may  be  accompanied  by  the  sworn  statements  of 
any  witnesses  who  have  knowledge  of  any  fact  material  to  the 
inquiry.  Upon  the  filing  of  such  complaint  the  commission 
shall  forthwith  cite  the  railroad  to  answer  the  complaint,  and 
the  citation  shall  be  accompanied  with  a  brief  statement  of 
the  claim.  The  answer  of  the  railroad  shall  be  filed  within 
three  weeks  from  the  service  of  the  citation  and  shall  be  veri- 
fied as  answers  in  civil  cases  and  may  be  accompanied  with 
the  affidavits  of  any  witnesses  having  knowledge  of  facts 
material  to  the  inquiry.  The  railroad  shall  furnish  the  claim- 
ant with  a  copy  of  its  answer  and  affidavits,  if  any,  and  within 
two  weeks  from  the  filing  of  such  answers,  the  claimant  may 
file  his  reply  with  affidavits  in  support  thereof,  verified  as 
replies  in  civil  cases.  At  the  expiration  of  said  period  of  two 
weeks  the  commission  shall  proceed  summarily  to  examine 
the  complaint,  answer,  the  reply  and  affidavits,  and  shall  de- 
termine the  existence  and  validity  of  the  claim  presented.  If 
it  find  in  favor  of  the  claimant  it  shall  certify  its  findings  to 
the  clerk  of  the  court  of  common  pleas  of  the  county  in  which 
the  claimant  resides  or  where  the  railroad  or  any  of  its  offices 
is  maintained. 

"Sec.  580.  Within  thirty  days  from  the  receipt  of  such 
findings  by  said  clerk,  the  railroad  may,  by  motion,  cause  the 
same  to  be  docketed  as  a  civil  action  in  said  court,  in  which 
case  the  original  pleadings  shsdl  be  used  and  the  case  shall  be 
advanced  for  immediate  trial.  If  no  such  motion  is  filed  the 
clerk  shall  enter  upon  the  finding  of  the  commission  as  a  judg- 
ment and  the  same  shall  be  in  all  respects  treated  as  a  judg- 
ment at  law  with  all  the  incidents  thereof  and  upon  which 
execution  may  issue  as  in  other  cases.  If  said  matter  is  dock- 
eted for  trial  the  action  shall  proceed  as  in  other  civil  actions 
for  damages  except  that  upon  trial  thereof  a  copy  of  the  find- 
ings and  order  of  the  commission,  duly  certified  by  the  secre- 
tary thereof,  shall  be  competent  testimony  and  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,  and  except  that  the 
plaintiff  shall  not  be  liable  for  any  costs  unless  they  accrue 
upon  his  appeal." 

It  is  claimed  on  behalf  of  the  complainant  that  the  difference 
between  the  75  cents  per  ton  rate  collected  and  the  70  cents  per  ton 
ordered  substituted  by  the  commission,  amounts  to  an  overcharge 
on  a  shipment,  within  the  purview  of  the  above  quoted  sections, 
and  that  this  commission  has  jurisdiction  in  the  premises ;  and,  it 
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is  its  duty,  upon  proper  showing,  to  make  its  finding  as  therein  pro- 
vided. On  the  other  hand,  the  carrier  contends  that  the  70  cents 
per  ton  rate  ordered  substituted  and  charged  by  the  commission, 
became  effective  for  the  first  time  on  the  twenty-eighth  day  of 
July,  1915,  when  it  filed  its  tariff  with  the  commission,  setting 
forth  certain  rates  which  conformed  to  the  order  of  the  commis- 
sion and  final  judgment  of  the  Supreme  Court;  that  the  75  cents 
per  ton  rate,  although  declared  unreasonable  and  excessive  by  the 
order  of  the  conmiission  and  the  judgment  of  the  courts,  continued 
to  be  the  duly  published  and  effective  rate — ^at  least  so  far  as  this 
proceeding  is  concerned — during  the  period  from  the  date  it  would 
have  become  effective  had  its  operation  not  been  suspended  until 
the  filing  of  a  tariff  on  July  twenty-eighth,  1915 ;  that  if  any  lia- 
bility exists  (which  it  denies)  to  refund  to  the  shipper  the  differ- 
ence between  the  75  cents  per  ton  rate  collected  and  the  70  cents 
per  ton  fixed  in  the  order,  it  can  only  be  enforced  by  appropriate 
proceedings  in  a  court  of  competent  jurisdiction  upon  the  respective 
bonds  suspending  the  enforcement  of  the  order;  that  the  over- 
charges on  a  shipment  contemplated  by  Section  579  are  limited  to 
charges  made  by  the  carrier  in  excess  of  the  lawful  published  rate 
and  have  no  application  to  the  facts  in  this  case. 

The  complainant  in  this  proceeding  is  entitled  to  pursue  and 
enforce  by  appropriate  proceedings  all  the  benefits  and  advantages 
that  might  have  accrued  to  him  had  he  challenged  the  validity  of 
the  rates  in  the  first  instance  in  the  original  proceeding.  The  order 
of  the  commission,  declaring  the  particular  rate  unreasonable  and 
excessive,  and  prescribing  rates  for  the  future,  conferred  this  right 
upon  him. 

In  the  case  of  A.  J.  Phillips  Co.  vs.  Grand  Trunk  W.  R.  Co. 
(236  U.  S.  662,  59  Law  Edition,  774),  Mr.  Justice  Lamar,  in  dis- 
cussing the  scope  and  character  of  the  proceedings  involving  rea- 
sonableness of  rate  before  the  interstate  commerce  commission, 
which  applies  with  equal  force  to  the  proceedings  before  this  com- 
mission, said: 

"The  proceedings  before  the  conunission  to  determine  the 
reasonableness  of  the  two  cents  advance,  was  not  in  the  nature 
of  a  private  litigation  between  a  lumber  association  and  the 
carriers,  but  was  a  matter  of  public  concern  in  which  the  whole 
body  of  shippers  was  interested.  The  inquiry  as  to  the  rear 
sonableness  of  the  advance  was  general  in  its  nature.  The 
finding  therein  was  general  in  its  operation  and  inured  to  the 
benefit  of  every  person  that  had  been  obliged  to  pay  the  unjust 
rate.    Otherwise,  those  who  filed  the  complaint  or  intervened 
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during  the  hearing  would  have  secured  an  advantage  ovei 
the  general  body  of  the  public ;  with  the  result  that  the  order 
of  the  commission  would  have  created  a  preference  in  favor 
of  the  parties  to  the  record  and  would  have  destroyed  the  very 
uniformity  which  that  body  had  been  organized  to  secure.  The 
plaintiff,  and  every  other  shipper  similarly  situated,  was  en- 
titled by  appropriate  proceedings  before  the  commission  or 
the  courts  to  obtain  the  benefit  of  that  general  finding  and 
order." 

• 

To  what  extent,  if  at  all,  can  the  complainant  pursue  his  rem- 
edy for  relief  before  this  commission  ?  It  will  be  observed  that  the 
provisions  of  Section  579  of  the  General  Code,  above  quoted,  in 
respect  to  enforcing  claims  for  overcharges,  are  very  broad  and 
comprehensive.  With  respect  to  overcharges,  it  is  as  broad  and 
comprehensive  as  the  power  conferred  upon  the  interstate  com- 
merce commission,  by  the  interstate  commerce  act  to  award  repa- 
ration for  duly  proven  damages  to  the  parties  injured  by  th^  exac- 
tion of  undue  and  unjust  rates.  It  includes  all  claims,  charges  and 
demands  against  a  carrier  for  overcharges  upon  a  shipment  or 
for  any  other  service  in  violation  of  Chapter  I,  Division  II,  Title 
III,  of  the  General  Code. 

The  Century  dictionary  defines  "overcharge'-*  as  "an  excessive 
charge";  "the  state  of  being  overcharged."  A  shipper  may  be 
subjected  to  an  overcharge  by  a  carrier  upon  a  shipment  when  the 
carrier  compels  him  to  pay  an  excessive  or  iftilawful  rate  for  the 
service,  or  by  an  error  in  weighing  the  shipment. 

While  the  statute  confers  power  upon  this  commission  to  de- 
termine the  amount  and  validity  of  the  claim  for  overcharge,  there 
are  certain  well  defined  limits  within  which  this  power  must  be 
exercised.  In  order  to  entertain  this  complaint,  it  must  be  estab- 
lished as  a  condition  precedent  that  the  rate  exacted  was  unlawful 
and  excessive.  In  the  absence  of  a  positive  statute  declaring  the 
maximum  amount  of  the  rate  to  be  exacted  from  the  shipper,  there 
must  be  a  finding  and  order  of  the  commission  establishing  the 
maximum  rate  which  the  carrier  can  exact  for  the  service.  In 
this  proceeding  the  complainant's  claim  for  overcharge  is  predicated 
upon  the  general  finding  and  order  of  the  commission,  (declaring 
the  rate  paid  by  complainant  to  be  excessive  and  unlawful  and 
prescribing  the  lawful  maximum  rate  for  the  shipments  in  question. 

We  think  it  is  clear  that  a  shipper  may  pursue  his  remedy  to 
obtain  a  finding  of  this  commission  in  respect  to  overcharges  on  a 
shipment  pursuant  to  the  provisions  of  Section  579,  predicating  his 
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complaint  upon  the  general  finding  and  order  of  the  commission, 
declaring  the  maximum  rate  a  carrier  may  exact  for  the  service,  as 
it  is  sought  to  do  in  this  proceeding.  A.  J.  Phillips  Company  vs 
Grand  Trunk  W.  R.  et  al.  236  U.  S.,  662 ;  59  L.  E.,  774.  Baer  Bros 
Mercantile  Co.  vs.  D.  &  R.  G.  R.  Co.,  233  U.  S.,  479 ;  58  L.  E.,  1055. 
Robinson  vs.  B.  &  O.  R.  R.  Co.,  222  U.  S.,  506 ;  56  L.  E.,  288. 

Defendant  contends,  however,  that  this  claim  for  overcharge 
cannot  be  predicated  upon  this  general  finding  and  order,  because 
it  was  not  in  effect  during  any  period  of  time  within  which  com- 
plainant alleges  he  was  overcharged,  and,  it  not  affirmatively  ap- 
pearing that  this  claim  for  overcharge  was  due  to  alleged  excessive 
rates  exacted  after  the  filing  of  the  tariff  on  July  twenty-eight, 
1915,  this  commission  has  no  jurisdiction  to  entertain  the  com- 
plaint. The  question  is,  therefore,  presented  as  to  the  effective 
date  of  the  order,  in  so  far  as  it  affects  this  proceeding. 

It  will  be  noted  that  the  complaint  in  the  original  proceeding 
was  filed  on  January  fifteenth,  1910 ;  the  evidence  before  the  com- 
mission was  necessarily  addressed  and  confined  to  transportation 
conditions  surrounding  the  traffic  under  consideration  as  it  existed 
at  that  time  or  at  the  time  of  the  hearing.  The  finding  and  order 
of  the  commission  was  based  upon  this  record.  The  different  courts 
reviewed  this  finding  and  order,  and  based  the  several  judgments 
of  affirmance  upon  this  record.  To  hold  that  the  finding  and  order, 
when  affirmed,  applied  only  to  the  rates  exacted  by  the  carrier  after 
its  final  affirmance,  thus  applying  it  exclusively  to  transportation 
conditions  as  they  existed  after  July  twenty-eight,  1915,  would, 
it  seems  to  us,  be  contrary  to  reason  and  the  fundamental  principles 
of  justice.  We  find  nothing  in  the  statutes  or  decisions  of  the 
various  courts  and  conunissions  that  require  us  to  adopt  the  con- 
tention of  defendant.  As  we  view  it,  the  finding  and  order  of  the 
commission  for  the  purposes  of  this  proceeding  is  to  be  regarded 
as  in  effect  from  the  date  it  would  have  become  effective  had  it 
not  been  temporarily  suspended  by  the  courts ;  namely,  July  twen- 
ty-seventh, 1911. 

In  the  case  of  Nikola,  Stone  &  Myers  Company  vs.  L.  &  N. 
R.  R.  Co.,  14  I.  C.  C,  199,  complainants  asked  reparation  on  ac- 
count of  a  two  cents  advance  charged  on  certain  shipments  of  lum- 
ber, basing  the  claim  for  reparation  upon  the  reports  and  findings 
of  the  interstate  commerce  conraiission,  in  re:  W.  H.  Taft  et  al. 
vs.  Southern  Ry.  Co.  et  al,  10  I.  C.  C,  548,  and  Central  Yellow 
Pine  Association  vs.  Illinois  Central  R.  R.  Co.  et  al.,  10  I.  C.  C,  505, 
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and  upon  the  decrees  of  the  courts  enforcing  those  orders.  This 
two  cents  advance  became  effective  June  twenty-two,  1903.  It 
was  declared  illegal  by  the  commission  February  seven,  1905,  and 
the  carriers  ordered  to  cease  and  desist  from  charging  the  increased 
rate.  The  Circuit  Court  affirmed  the  order  of  the  commission  June 
twenty-eight,  1905,  138  Fed.,  753;  the  Circuit  Court  of  Appeals 
affirmed  the  order  on  December  fifteen,  1906,  148  Fed.,  1021,  and 
on  May  twenty-seven,  1907,  the  Supreme  Court  of  the  United 
States  affirmed  the  judgment  of  the  lower  courts,  206  U.  S.,  428; 
51  L.  E.,  1124.  Thus  nearly  four  years  elapsed  between  the  making 
of  the  original  order  and  its  final  affirmance  by  the  courts. 

While  the  exact  contentions  of  the  defendants  are  not  dis- 
closed in  the  report  of  the  proceedings  before  the  interstate  com- 
merce commission  the  matters  discussed  and  cited  by  the  commis- 
sion indicate  that  the  same  principles  were  involved  as  are  involved 
in  this  proceeding.  The  commission,  in  discussing  its  power  to 
award  damages  or  reparation  where  the  published  rate  has  been 
observed  by  the  carrier  after  such  rate  has  been  declared  unrea- 
sonable, said: 

''All  provisions  of  the  act  must  be  construed  in  the  light 
of  each  other  and  be  given  a  reasonable  effect.  By  the  f&st 
section  of  the  act,  every  unjust  and  unreasonable  charge  is 
declared  to  be  unlawful.  By  subsequent  provisions,  the  com- 
mission is  expressly  empowered  to  award  reparation  for  dam- 
ages or  injury  resulting  from  violations  of  the  statute. 

"While  the  act  requires  carriers  to  establish,  ffie  and  pub- 
lish their  rates,  and  commands  their  strict  observance,  such 
publication  of  rates  is  not  conclusive  of  their  reasonableness. 
So  to  hold  would  go  far  toward  defeating  one  of  the  leading 
purposes  of  the  act.  We  regard  the  jurisdiction  and  authority 
of  the  commission  in  this  respect  as  well  settled.  It  is  the 
duty  of  the  commission,  in  cases  presented  to  it  within  the 
tenns  of  the  statute,  to  award  reparation  for  duly  proven  dam- 
ages to  the  parties  injured  by  the  exaction  from  them  of  un- 
reasonable and  unjust  charges  for  transportation,  notwith- 
standing such  charges  may  be  in  accordance  with  the  pub- 
lished rates." 

In  passing  upon  the  question,  "Must  the  complainants  now 
show  the  unreasonableness  of  the  rates  under  which  their  ship- 
ments moved,  and  to  what  extent  has  this  question  been  adjudi- 
cated in  the  former  proceedings  hereinbefore  referred  to?'',  the 
commission  said: 

"It  is  our  conclusion  that  the  unreasonableness   of  the 

rates  on  the  lines  of  the  carriers  defendant,  in  the  former  pro 
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ceedings  referred  to,  from  points  of  origin  to  points  of  desti- 
nation embraced  within  the  orders  of  the  Commission  in  those 
proceedings,  has  already  been  established  by  the  orders  ol 
the  Commission,  the  reports  on  which  they  were  based,  and 
the  judicial  proceedings  and  decrees  for  the  enforcement  of 
those  orders. 

It  is  our  further  conclusion  that  reparation  should  be 
awarded  to  the  parties  shown  to  be  entitled  thereto,  for  the 
difference  between  the  rates  condemned  by  said  orders  and 
the  higher  rates  paid  since  the  date  of  their  establishment. 
The  right  to  recover  reparation  is  not  confined  to  shipments 
made  by  the  parties  to  the  former  proceedings,  but  extends  to 
all  shipments  charged  for  on  the  basis  indicated  by  whomso- 
ever made.  On  these  shipments  the  Commission  will  proceed 
to  award  reparation  in  favor  of  the  parties  entitled  thereto, 
in  accordance  with  this  conclusion,  upon  proof  of  shipment 
and  amounts  due  on  the  basis  indicated,  including  interest  at 
the  rate  of  6',;  per  annum  on  such  excess  charges  from  the 
date  of  payment  thereof." 

An  examination  of  the  proceedings  in  the  Circuit  Court,  re- 
ported in  159  Fed.  Rep.,  Page  555,  Tift  et  al.  vs.  Southern  R.  R 
Co.  et  al.,  after  the  return  of  the  mandate  of  the  Supreme  Court, 
affirming  the  order  of  the  commission  upon  which  the  claims  for 
Reparation  were  based  in  Nikola,  Stone  &  Myers  Company  vs 
L.  &  N.  R.  R.  Co.,  supra,  discloses  that  the  court  treated  the  exces- 
sive rates  paid  from  the  effective  date  of  the  tariff  carrying  the 
two  cents  advance  to  the  time  of  the  final  affirmance  by  the  Su- 
preme Court,  as  a  fund  under  its  control  to  be  distributed  to  the 
class  of  shippers  who  were  permitted  to  intervene  and  present  theii 
claims  to  a  master  appointed  by  the  court  for  that  purpose,  although 
the  fund  was  not  actually- in  the  hands  of  the  court  but  regarded 
by  it  as  under  its  control  by  reason  .of  the  proposition  made  in 
judicio  by  the  carriers,  to  the  effect,  that  if  the  court  would  refuse 
an  injunction  and  allow  the  tariff  carrying  the  two  cents  advance 
to  become  effective,  the  carriers  would  repay  the  sum  of  such 
excess  charges  to  the  complainants  in  case  the  latter  should  pre- 
vail in  their  efforts  to  have  the  advance  declared  unreasonable. 

The  commission  is  of  the  opinion  that  the  order  and  finding  in 
the  New  York  Coal  case  should,  in  this  proceeding,  be  used  as  a 
basis  from  which  the  commission  will  calculate  and  determine  upon 
proper  showing  the  amount,  if  any,  complainant  has  been  over- 
charged. It  was  the  legal  duty  of  the  carrier,  as  was  judicially 
determined,  to  have  conformed  its  tariff  to  the  provisions  of  the 
order,  as  provided  in  Section  536  of  the  General  Code.    The  carrier 
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had  the  right  to  submit  the  legahty  of  the  commission's  order  to 
the  court  or  comply  with  its  terms.  Its  unsucessful  efforts  to 
have  the  order  declared  illegal  does  not  confer  upon  it  the  right 
to  retain  the  excessivve  amounts  charged,  and,  as  the  statute 
under  consideration  confers  the  right  upon  the  shipper  to  resort 
to  the  commission  for  relief  on  account  of  an  overcharge,  it  follow? 
that  this  commission  has  jurisdiction  to  entertain  this  proceeding. 

It  will  be  observed  that  the  order,  as  we  view  it  in  this  pro- 
ceeding, became  effective  on  June  twenty-seven,  1911.  It  is  pro- 
vided in  Section  541  of  the  General  Code  that  "all  rates,  fares, 
charges  *  *  *  fixed  by  the  commission  shall  be  inforce  and  be 
prima  facie  lawful  for  one  year  from  the  date  they  take  effect,  or 
until  changed  or  modified  by  the  commission  or  by  an  order  of  a 
competent  court  in  an  action  under  the  provisions  of  this  chapter" ; 
and,  by  Section  614-64,  it  is  made  the  duty  of  every  railroad  and 
every  officer  thereof  to  "obey,  observe  and  comply  with  every  order, 
direction  and  requirement  of  the  commission,  so  long  as  the  same 
shall  remain  and  be  in  force." 

The  power  conferred  upon  the  commission  to  change  or  modify 
its  order  after  it  is  promulgated,  within  the  year,  permits  it  to  pre- 
vent an  injustice  being  done  the  carrier  by  reason  of  changes  in 
the  economic,  industrial  or  transportation  conditions.  It  is  for  this 
reason  that  the  limitation  was  placed  upon  the  commission  and 
power  lodged  with  it  to  modify  or  change  the  same  within  the  year. 
While  the  order  of  the  commission  in  the  original  proceedings  did 
not  prescribe  the  time  which  it  would  remain  in  force,  it  is  not  inva- 
lidated for  this  reason.  It  has  been  held  that  in  construing  a  stat- 
ute of  like  import,  in  respect  to  the  orders  of  the  interstate  com- 
merce commission,  that  an  order  of  that  commission  relating  to 
rates  is  not  invalidiated  because  it  fails  to  prescribe  the  time  it 
shall  remain  in  force ;  the  court  remarking  (N.  Y.  C.  H.  R.  R.  vs. 
Interstate  Commerce  Commission,  168  Fed.,  1347,  of  the  opinion) : 

"The  statute  itself  prescribes  a  maximum  time  an  order 
can  remain  in  force.  The  Commission  may  prescribe  a  shorter 
time,  but  in  the  absence  of  such  limitation,  an  order  remains 
in  force  the  maximum  time — ^two  years.  The  law  reads  the 
limitation  into  it." 

As  we  view  it,  the  defendant  had  the  privilege  and  was  at 
liberty  to  file  and  publish  a  tariff  modifying  the  rate  or  rates  fixed 
in  the  order  of  the  commission  in  the  original  proceedings,  at  any 
time  after  a  period  of  one  year  from  the  date  it  would  have  become 
effective  for  all  purposes  had  it  not  been  tempoi*arily  suspended 
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by  the  courts.  The  courts  will  entertain  an  appeal  from  a  decree 
contesting  the  validity  of  an  order  fixing  rates,  after  the  time  such 
order  was  by  its  express  terms  to  continue  in  force,  has  expired. 
Southern  Pacific  Terminal  Company  vs.  Interstate  Commerce  Com- 
mission, 219  U.  S.,  498;  55  L.  E.,  310.  Boise  City  Irrigation  and 
Land  Company  vs.  Clark  et  al.,  131  Fed.,  415. 

"The  effect  of  this  limitation  in  time  is  to  give  the  carrier 
freedom  at  thp  expiration  of  the  time,  to  exercise  its  own  ini- 
tiative as  to  matters  affected  by  the  order. 

This  was  illustrated  in  a  case  *  *  *  (Interstate 
Commerce  Commission  vs.  Chicago,  R.  I.  &  P.  Co. ;  218  U.  S., 
88-54  L.  E.  946) ,  wherein  the  order  of  the  Commission  di- 
recting the  reduction  of  the  class  rates  *  *  *  was  finally 
affirmed  by  the  Supreme  Court  only  ten  days  before  the  ex- 
piration of  the  two  years'  limitation  of  the  two  years  order; 
and  immediately  upon  that  expiration  the  rate  thus  adjudged 
unreasonable  was  restored  by  tiie  railroads.  See  Commission's 
Report,  1909,  Page  33 ;  and  1910,  page  16."  Judson  on  Inter- 
state Commerce,  2nd  Ed.,  Section  375. 

We,  therefore,  hold  that  jurisdiction  is  conferred  upon  the 
commission  to  entertain  this  proceeding,  and  the  same  will  be  dis- 
posed of  on  its  merits. 

Waltermire  and  Day,  commissioners,  concur. 

No.  240 — In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  Authority 
Establish  the  ''Big  Four  Railway  Equipment  Trust  of  1914." 
Order  Modified. 


(Dated  March  31.  1916) 

The  supplemental  petition  of  The  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company  in  the  above  entitled  matter 
came  on  for  hearing  this  thirty-first  day  of  Marcl\  A.  D.  1916,  and 
upon  the  pleadings  and  the  evidence  it  is  found  that  of  the  trust 
certificates  authorized  herein  there  remain  unissued  one  million, 
seven  hundred  and  thirty  thousand  dollars,  the  issuance  of  which 
was,  by  order  of  this  commission,  temporarily  suspended  January 
twentieth,  1915. 

It  is  further  found  that  the  petitioner  should  acquire,  for  the 
more  eflficient  operation  of  its  railway,  fifteen  steel  passenger 
coaches,  five  Mikado  locomotives,  one  thousand  steel  hopi>er  cars 
and  twelve  all-steel  baggage  cars,  of  the  approximate  value  of  one 
million,  eight  hundred  and  seventy  thousand  dollars. 
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It  is,  therefore,  ordered  that  of  the  trust  certificates  hereto- 
fore authorized  by  this  commission  herein  an  amount  not  exceed- 
ing one  million,  four  hundred  and  ninety-five  thousand  dollars,  and 
representing  eighty  per  cent,  of  the  purchase  price  of  said  equip- 
ment, be  and  they  are  hereby  authorized  to  be  issued  and  to  be 
sold  at  not  less  than  98V^  per  cent,  of  par  net  to  the  petitioner. 

It  is  further  ordered  that  when  said  equipment  is  purchased 
and  delivered  the  petitioner  is  hereby  authorized  to  execute  a  lease 
thereof  in  the  manner  and  in  accordance  with  the  purposes  pro- 
vided in  the  original  order  herein. 

It  is  further  ordered  that  reports  of  purchase  and  payments 
for  said  equipment  be  made  from  time  to  time  as  required  by  the 
original  order  herein,  and 

It  is  further  ordered  that  the  balance  of  trust  certificates  un- 
used after  the  acqirement  of  said  equipment  be  issued  only  upon 
further  order  of  the  Commission. 


No.  760 — Detroit,  Toledo  and  Ironton  R.  R.  Co.  vs.  Pennsylvania 
Company,  Operating  the  Pittsburg,  Fort  Wayne  and  Chicago 
Railway  Company,  Defendant. 


(Dismissed  March  31,  1916.) 

The  complainant  petitioned  the  commission  to  review  a  con- 
tract between  complainants'  predecessor,  The  Detroit,  Toledo  and 
Ironton  Railway  Company,  the  defendant  covering  the  installation 
and  maintenance  of  the  interlocking  plant  at  Lima.  The  contract 
put  the  entire  cost  of  maintaining  and  operating  the  machine  upon 
complainant.  This  proceeding  looked  to  relief  from  what  were 
alleged  to  be  onerous  conditions  in  view  of  the  great  number  of 
trains  operated  throught  the  plant  by  defendant,  and  relatively 
small  number  by  complainant.  The  defendant  demurred,  denying 
the  commission's  jurisdiction.    The  matter  was  not  heard  and  was 

closed  with  the  following  entry: 

"Upon  application  of  complainant,  this  matter  hereby  is 
dismissed  without  prejudice." 
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calendar 

April  17— 

1:30  p.  m.~Application  of  N.  Y.  C.  &  St.  L.  R.  R.  Co.  to  issue  $125,000 

equipment  trust  certificates. 

2:00  p.  m. — Joint  application  of  Deep  Rock  Water  Company  and  Realty 

Security  Company. 

Application  of  Deep  Rock  Water  Company  to  issue  $25,000  capital  stock. 
April  20— 

9:00  a.  m.— W.  &  L.  E.  R.  R.  Company  vs.  L.  E.  &  P.  R.  R.  Company. 


INDUSTRIAL  COMMISSION 


IN  RE  JOSEPH  BECK,  DECEASED.    No.  149746. 


A  cerebral  hemorrhage  which  occurs  to  an  employe,  not  occasioned  or 
contributed  to  in  any  way  by  unusual  effort  or  strain  or  traumatism,  but 
due  solely  to  a  weakened  or  diseased  condition  of  the  arteries,  is  not  an 
injury  within  the  meaning  of  that  term  as  used  in  the  workmen's  com- 
pensation law,  and  where  death  results  from  such  cerebral  hemorrhage 
no  award  can  be  made  to  the  dependents  of  the  deceased  employe. 


(Decided  February  28,  1916) 

Joseph  Beck,  an  employe  of  The  J.  Metzger  Mfg.  Company, 
Cincinnati,  Ohio,  suddenly  fell  to  the  floor  unconscious  at  the  lathe 
where  he  was  working  and  death  immediately  followed.  A  claim 
was  filed  by  the  widow  for  award  on  account  of  her  husband's 
death. 

Deceased's  employer  certified  that  there  was  no  accident  or 
injury,  but  that  deceased  "dropped  dead." 

The  physician,  who  was  called  and  who  examined  the  body, 
reported  that  death  was  caused  by  cerebral  hemorrhage.  The  cor- 
oner also  examined  the  body  and  reported  as  follows : 

"Deceased  came  to  his  death  from  cerebral  hemorrhage, 
stricken  while  at  work     *     *     *     Died  before  arrival  of  phy- 


sician." 


An  investigation  was  conducted  by  one  of  our  investigators, 
who  reported  that  it  was  clear  that  death  did  not  result  from  an 
injury. 

Consideration  of  all  the  testimony,  medical  and  lay,  shows  that 
deceased's  death  was  caused  by  a  cerebral  hemorrhage  which,  ac- 
cording to  the  teachings  of  medical  men,  is  caused  by  a  diseased  and 
weakened  condition  of  the  arteries  which  thus  permits  the  pres- 
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sure  of  blood  within  the  artery  to  burst  or  rupture  the  arterial 
walls.  This  may  occur  at  any  time  unconnected  with  any  external 
contributing  force. 

The  proof  on  file  in  this  claim  contains  no  evidence  that  any 
unusual  exertion  or  strain  or  traumatism  contributed  to  deceased's 
death,  and  since  our  workmen's  compensation  law  makes  no  pro- 
vision for  death  due  to  disease,  but  compensates  only  death  due  to 
an  injury,  our  judgment  must  be  that  the  claim  be  dismissed  for 
the  reason  the  evidence  does  not  show  that  deceased's  death  was 
caused  by  an  injury  sustained  in  the  course  of  his  employment.^ 
In  rendering  this  decision  we  merely  reaffirm  our  decision  in  Claim 
No.  35163,  In  Re  Haries,  Vol.  1,  No.  7,  page  101,  Bulletin  of  The 
Industrial  Commission  of  Ohio;  6  N.  C.  C.  A.  (Ohio  Appendix), 
1207 ;  13  O.  L.  R.,  92. 


BUREAU  OF  INSPECTION 


Opinions  of  General  Interest  by  Bureau  of  Inspection  and  Supervi- 
sion of  Public  OflScers* 

Members  of  council  should  be  docked  for  non-attendance  at 
meetings,  unless  excused  by  resolution  of  council,  adopted  by  two- 
thirds  vote  at  that  particular  meeting  or  a  previous  meeting. 

Union  cemetery  should  be  managed  by  a  board  of  trustees  as 
provided  in  Section  4193-1,  General  Code.  Such  trustees  may  re- 
ceive donations  and  bequests  for  care  of  lots  and  money  so  donated 
remains  in  hands  of  trustees  to  be  invested  to  produce  greatest  pos- 
sible income,  such  income  to  be  used  in  care  of  lots.  Authority  to 
issue  burial  permits  may  be  placed  with  secretary  of  the  board. 
A  member  of  such  board  may  be  elected  as  secretary,  his  salary  to 

be  fixed  by  the  general  board. 

Registration  cities  are  required  to  bear  whole  expense  for  office 

rent  and  equipment  of  the  board  of  deputy  state  supervisors  of  elec- 
tions. 

Provisions  of  Section  4295,  General  Code,  are  broad  enough  to 
apply  to  the  bonds  of  any  city,  village,  county,  township,  or  other 
political  subdivision  of  this  or  any  other  state  or  territory  of  the 
United  States,  as  security  for  county  deposits  under  Section  2732, 
General  Code. 


ATTORNEY  GENERAL 


A  Petition  for  a  Joint  County  Road  Improvement,  Filed  by  Virtue 
of  Section  6930,  General  Codei,  Must  Indicate  the  Method  of  Pay- 
ing the  Compensation,  Damages,  Costs  and  Expenses  Desired  by 
the  Petitioners,  and  the  Respective  Proportions  of  the  Costs  and 
Expenses  Payable  by  Each  County  Must  be  Raised  by  the  Same 
Method  in  Each  County,  Which  Method  is  to  be  Set  Forth  in  the 

Petition  When  the  Joint  Board  Acts  Upon  a  Petition,  and  is  to 
be  Determined  by  the  Joint  Board  When  Acting  Without  a  Pe- 

titicm. 


No.  1441— (Opinion  Dated  March  30,  1916.) 

Hon.  Franklin  J.  Stalter,  Prosecuting  Attorney,  Upper  Sandusky, 

Ohio. 
Hon.  Donald  F.  Melhom,  Prosecuting  Attorney,  Kenton,  Ohio. 

Dear  Sirs:  Your  joint  letter  addressed  to  me  under  date  of 
January  twenty-eight,  1916,  was  received  on  March  third  and  reads 
as  follows: 

"Proceedings  for  a  joint  county  road  improvement  are 
being  contemplated  by  the  Wyandot  and  Hardin  County 
Boards  of  County  Commissioners,  the  proposed  road  improve- 
ment being  on  the  county  line  between  Hardin  and  Wyandot 
counties.  Several  legal  questions  have  presented  themselves 
in  connection  with  this  improvement  that  are,  we  think,  of 
interest  over  the  state  generally,  and  we  therefore  respectfully 
solicit  your  opinion  thereon. 

"The  first  question  is  this:  Must  a  petition  for  a  joint 
county  road  improvement,  filed  under  Sec.  109  (G.  C.  6930), 
indicate  the  method  of  paying  costs  and  expenses  that  the  peti- 
tioners prefer? 

"We  find  nowhere  in  the  statutes  anything  that  expressly 
requires  the  method  of  paying  costs  and  expenses  to  be  stated 
in  a  joint  county  road  petition,  although  such  a  statement 
seems  to  be  required  in  the  case  of  single  county  road  petitions. 
(Sec.  98— G.  C.  6916.) 

"The  second  question  really  grows  out  of  the  first  ques- 
tion and  is  this :  The  joint  board,  it  seems,  has  no  jurisdiction 
to  grant  the  improvement  prayed  for  in  the  road  petition, 
unless  51  %  of  the  persons  to  be  especially  assessed  have 
signed  that  petition  (Sec.  109  G.  C.  6930) .  It  cannot  be  deter- 
mined, however,  how  many  persons  constitute  the  required 
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51  %y  until  the  assessment  area  (which  differs  in  extent  ac- 
cording to'  method  of  paying  costs  and  expenses)  is  defined. 
If  the  petition  itself  does  not  specify  which  method  of  passing 
costs  and  expenses  is  preferred,  and  hence  does  not  describe 
the  assessment  area,  shall  the  joint  board  first  determine  that 
method,  then  ascertain  whether  the  51%  have  signed  the  pe- 
tition, and  then  if  these  two  things  have  been  done,  take  up 
the  question  whether  the  proposed  improvement  shall  be 
granted  ? 

"The  third  question  is  this:  Whether  after  the  joint 
board  has  granted  the  improvement,  each  county  is  at  liberty 
to  choose  its  own  method  of  assessment;  or  whether  the  re- 
spective proportions  of  the  costs  and  expenses,  payable  by 
each  county,  must  be  raised  by  the  same  method  of  assess- 
ment in  each  county? 

"The  first  sentence  of  Sec.  113  (G.  C.  6934)  apparently 
shows  that  the  legislature  contemplated  the  same  method  of 
paying  the  costs  and  expenses  in  each  county. 

The  joint  board  of  county  commissioners  shall,  at  the 
time  they  grant  such  improvement,  determine  the  method  of 
payment  therefor  which  may  be  either  of  the  methods  au- 
thorized in  the  case  of  any  improvement  under  the  authority 
of  a  single  board.     *     *     *' 

"That  is,  the  joint  board*  shall  determine  the  method  of 
payment,  'which  may  be  either  of  the  methods,'  etc.  It  would 
seem  that  the  joint  board  could  avail  itself  of  any  of  the  eight 
methods  provided  for  by  Sec.  98  (G.  C.  6919),  but  could  not 
adopt  more  than  one  method  for  the  joint  improvement.  On 
the  other  hand,  this  same  section,  section  113,  (G.  C.  6934), 
also  provides  for  a  division  between  the  counties  of  the  costs 
and  expenses  of  the  improvement,  and  further  requires  each 
separate  board  of  commissioners  'in  the  manner  hereinafter 
specified'  (evidently  referring  to  Sec.  119  G.  C.  6940),  to 
make  its  own  special  assessment  necessary  to  defray  its  pro- 
portion of  its  said  cost  and  expense.  Furthermore,  in  case  a 
bond  issua  is  necessary  to  raise  the  funds  to  be  contributed 
by  each  county,  Sec.  123-G.  C.  6944,  requires  a  separate  issue 
in  each  county.  In  other  words  the  bonds  are  single  county, 
and  not  joint  county  obligations.  From  the  section  just  quoted 
in  this  paragraph,  the  common  sense  of  the  situation  would 
seem  to  be  this :  That  each  county  should  be  allowed  to  adopt 
whatever  method  of  paying  the  costs  and  expense  of  the  im- 
provement they  deem  proper,  regardless  of  the  method  chosen 
by  the  other  county.  But  whether  this  is  the  law  or  not  We 
are  uncertain. 

"We  are  advising  our  respective  Boards  of  Commissioners 
not  to  take  any  action  on  the  petition  for  this  joint  county 
road  improvement,  unless  we  can  secure  your  opinion." 

Your  first  question  must,  I  think,  be  answered  in  the  affirma- 
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tive.  Section  6919  G.  C,  which  relates  to  improvements  by  single 
boards  of  county  commissioners  provides  that  at  the  time  an  im- 
provement is  granted,  the  commissioners  shall  determine  the  meth- 
od of  paying  the  compensation,  damages,  costs  and  expenses  there- 
of, but  such  compensation,  damages,  costs  and  expenses  are  to  be 
paid  in  the  manner  specified  in  the  petition  when  the  board  is  act- 
ing upon  a  petition. 

Section  6942  G.  C.  provides  that  all  the  provisions  of  the  stat- 
ute relating  to  improvements  wholly  within  one  county  shall,  when 
applicable,  unless  otherwise  specially  provided,  apply  to  improve- 
ments authorized  by  a  joint  board  of  commissioners.  It  is  further 
true,  as  suggested  by  you  in  your  discussion  of  the  second  question 
submitted,  that  a  joint  board  of  county  commissioners,  equaUy 
with  a  single  board,  would  be  unable  to  determine  whether  fifty- 
one  per  cent  of  the  persons  to  be  specially  assessed  for  an  im- 
provement had  signed  a  petition  unless  the  petition  specified  the 
method  of  paying  compensation,  damages,  costs  and  expenses,  in- 
asmuch as  the  different  methods  provided  by  law  contemplate  rad- 
ically different  assessment  districts  or  areas.  I  therefore  advise 
you  that  a  petition  for  a  joint  county  road  improvement,  filed  under 
Section  6930  G.  C,  must  indicate  the  method  of  paying  the  com- 
pensation, damages,  costs  and  expenses  desired  by  the  petitioners. 

The  answer  to  your  first  question  constitutes  a  substantial 
answer  to  your  second.  Your  second  question  may  be  fully  an- 
swered by  the  further  observation  that  if  the  petition  itself  does 
not  specify  the  method  of  paying  the  compensation,  damages,  costs 

and  expenses  desired  by  the  petitioners,  then  the  joint  board  of 

county  commissioners  is  without  jurisdiction  to  act  on  the  petition. 

Coming  now  to  consider  your  third  question,  Section  6934  G. 

C.  contains  thfe  following  provision : 

"The  joint  board  of  county  commissioners  shall,  at  the 
time  they  grant  such  improvement,  determine  the  method  of 
pajnnent  therefor  which  may  be  either  of  tiie  methods  author- 
ized in  the  case  of  an  improvement  under  the  authority  of  a 
single  board." 

This  provision  would  seem  to  vest  in  the  joint  board  of  county 
commissioners  the  discretion  of  determining  the  method  of  pay- 
ment but  the  provision  must  be  read  in  connection  with  Section 
6932  G.  C.,  which  authorizes  joint  boards  of  county  commissioners 
to  proceed  without  petitions  and  to  initiate  road  improvements  by 
the  adoption  of  a  resolution  passed  by  a  unanimous  vote  of  the 
members.    The  provision  must  also  be  read  in  connection  with  the 
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provisions  relating  to  improvements  by  single  boards  of  county 
commissioners,  and  I  am  of  the  opinion  that  the  force  and  effect  of 
this  provision  is  only  to  vest  discretion  in  the  joint  board  in  thoire 
cases  where  it  is  acting  without  a  petition  and  that  when  a  joint 
board  acts  upon  a  petition,  it  must  order  the  compensation,  dam- 
ages, costs  and  expenses  apportioned  and  paid  in  the  manner  spe- 
cified in  the  petition. 

The  language  of  the  provision  above  quoted  is  not  such  as  to 
warrant  the  inference  that  the  joint  board  might  adopt  one  method 
of  payment  as  to  one  county  and  another  and  different  method  as  to 
a  different  county.  Indeed,  the  provision  is  that  the  joint  board 
shall  determine  the  method  of  payment. 

The  provision  of  Section  6934  G.  C,  to  the  effect  that  the  joint 
board  shall  determine  the  proportion  of  the  cost  and  expense  of 
the  improvement  to  be  paid  by  the  several  counties  interested  there- 
in must  be  read  in  the  light  of  the  provision  of  Section  6930  G. 
C,  giving  joint  boards  jurisdiction  when  the  proposed  improvement 

is  two  or  more  counties  or  along  the  county  line  between  two  or 
more  counties.  In  other  words,  a  joint  board  not  only  has  author- 
ity to  construct  a  county  line  road,  but  also  has  authority  to  im- 
prove a  road  partly  in  one  county  and  partly  in  another,  and  in  the 
latter  event  it  is  important  that  the  law  clothe  the  joint  board 
with  authority  to  divide  the  cost  in  a  manner  other  than  upon  the 
basis  of  an  equal  contribution  by  each  county.  The  facts  that 
each  board  of  county  commissioners  makes  .the  assessments  against 
real  estate  located  within  its  county  and  issues  the  bonds  for  the 
proportion  of  the  cost  an4  expense  to  be  borne  by  its  county,  are 
not  sufficient  to  outweigh  the  plain  inference  arising  from  the  lan- 
guage used  in  the  first  sentence  of  Section  6934  G.  C.,  to  the  effect 
that  the  joint  board  of  county  commissioners  is  to  determine  upon 

and  adopt  a  method  of  payment,  which  method  is  to  prevail  in  all 
the  interested  counties. 

I  therefore  advise  you,  in  answer  to  your  third  question,  that 

the  respective  proportions  of  the  cost  and  expenses  payable  by 

each  county  must  be  raised  by  the  same  method  in  each  county, 

which  method  is  to  be  set  forth  in  the  petition  when  the  board  is 

acting  upon  a  petition  and  is  to  be  determined  by  the  board  when 
acting  without  a  petition. 
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Notices  Required  by  Sections  6912  and  6922,  Gmeral  Code,  Need 
Not  Set  Forth  the  Names  of  Persons  to  be  Specially  Assessed  or 
Described  Lands  to  be  Benefited  or  Assessed,  but  the  Notices  Re« 
quired  Under  Secticm  6922,   Gmeral  Code,  Should  Cmitain  a 

Statement  of  the  Particular  Method  of  Assessment  to  be  Fol- 
lowed in  Making  a  Given  Improvement. 


No.  1436— (Opinion  Dated  March  28,  1916.) 

Hon.  John  H.  Schrider,  Prosecuting  Attorney,  Bryan,  Ohio. 

Dear  Sir:     I  have  your  communication  of  February  twenty- 
fourth,  1916,  in  which  you  submit  the  following  inquiry : 

Must  the  notices  required  by  sections  91  and  101  of  the 
Cass  Highway  Liaw,  being  sections  6912  and  6922  G.  C,  set 
forth  the  names  of  the  persons  to  be  specially  assessed  and 
describe  the  lands  to  be  benefited  or  assessed. 

Section  6912  G.  C.  reads  as  follows : 

"Upon  the  completion  of  the  survey  for  such  improvement 
by  the  county  surveyor,  he  shall  transmit  to  the  commissioners 
his  estimate  of  the  cost  and  expense  of  such  improvement, 
together  with  a  copy  of  his  survey,  plats,  profiles,  cross  sec- 
tions, estimates  and  specifications  therefor.  As  soon  as  the 
county  commissioners  have  determined  by  resolution  to  con- 
struct said  improvement,  they  shall  cause  to  be  published  in  a 
newspaper  published  and  of  general  circulation  within  the 
county,  if  there  be  any  such  paper  published  in  said  county, 
but  if  there  be  no  such  paper  published  said  county  then  in  a 
newspaper  having'  general  circulation  in  said  county,  once  a 
week  for  two  consecutive  weeks,  a  notice  that  such  improve- 
ment is  to  be  made  and  that  the  survey,  plats,  profiles,  cross- 
sections,  specifications  and  estimates  for  said  improvement 
are  on  file  in  the  office  of  the  county  commissioners  for  the 
inspection  and  examination  of  all  persons  interested  therein. 
Such  notice  shall  state  the  time  and  place  for  hearing  objec- 
tions to  said  improvement,  and  for  hearing  claims  for  com- 
pensation for  lands  and  property  to  be  taken  for  said  improve- 
ment or  damages  sustained  on  account  thereof,  and  that  unless 
such  claims  are  filed  in  writing  with  the  county  commissioners 
on  or  before  the  time  fixed  for  hearing  said  claims,  the  same 
shall  be  waived,  except  as  to  minors  and  other  persons  under 
disability." 

The  section  in  question  contains  no  specific  requirement  that 
the  notice  therein  required  to  be  published  must  contain  the  names 
of  the  persons  to  be  specially  assessed  or  a  description  of  their 
lands.  The  hearing,  notice  of  which  is  required  by  the  section  in 
question,  is  not  upon  the  subject  of  assessments  but  relates  to 
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objections  to  the  improvement  and  to  claims  for  compensation  and 
damages.  In  fact,  at  the  time  the  notice  required  by  Section  6912 
G.  C.  must  be  published,  no  estimated  assessment  will  have  yet 
been  made,  as  the  notice  required  by  Section  6912  G.  C.  must  be 
given  as  soon  as  the  county  commissioners  have  determined  by 
resolution  to  construct  the  improvement,  and  under  the  provisions 
of  Section  6922  G.  C.  the  surveyor  does  not  make  his  estimated 
assessment  until  the  improvement  is  granted. 

I  think  that  in  so  far  as  your  inquiry  relates  to  this  section, 
it  is  determined  by  the  abov^  facts  and  by  the  provision  of  the  fol- 
lowing section.  Section  6913  G.  C.,  to  the  effect  that  in  the  event 
that  land  or  property  is  to  be  taken  for  the  improvement,  the  no- 
tice provided  by  the  preceding  section  shall  state  briefly  whose 
lands  or  property  are  to  be  appropriated. 

I  therefore  advise  you  that  in  so  far  as  the  notice  required  by 

Section  6912  G.  C.,  is  concerned,  such  notice  need  not  contain  the 

names  of  the  persons  whose  property  is  to  be  specially  assessed  and 
need  not  contain  a  description  of  the  lands  to  be  so  assessed.     It  is 

sufficient  if  the  notice  be  drawn  to  contain  the  matter  required  by 

Section  6912  G.  C.  and  to  comply  with  the  provision  of  Section  6913 

G.  C.,  to  the  effect  that  the  notice  shall  state  briefly  whose  lands  or 

property  are  to  be  appropriated. 

Section  6922  G.  C.  reads  as  follows: 

"As  soon  as  the  improvement  is  granted,  the  surveyor 
shall  make,  upon  actual  view,  an  estimated  assessment  upon 
the  real  estate  to  be  charged  therewith  of  such  part  of  the  cost 
and  expense  of  said  improvement  as  the  county  commissioners 
may  have  determined  at  the  time  of  granting  such  improve- 
ment. Such  apportionment  shall  be  according  to  the  benefits 
which  will  result  to  such  real  estate.  In  making  such  appor- 
tionment, the  surveyor  may  take  into  consideration  ariy  pre- 
vious special  assessments  made  upon  such  real  estate  for  road 
improvements.  The  schedule  of  such  apportionment  shall  be 
filed  in  the  office  of  the  county  commissioners  for  the  inspec- 
tion of  the  persons  interested.  Before  adopting  the  estimated 
assessment  so  made  and  reported  the  commissioners  shall  pub- 
lish once  each  week  for  two  consecutive  weeks  in  some  news- 
paper published  and  of  general  circulation  in  the  county,  if 
there  be  any  such  paper  published  in  the  county,  but  if  there 
be  no  such  paper  published  in  said  county  then  in  a  newspaper 
having  general  circulation  in  said  county,  notice  that  such 
estimated  assessment  has  been  made,  and  tiiat  the  same  is  on 
file  in  the  office  of  the  county  commissioners,  and  the  date 
when  objections,  if  any,  will  be  heard  to  such  assessment 
If  any  owner  of  property  affected  thereby,  desires  to  make  ob- 
jections, he  may  file  his  objections  to  said  assessment  in  writ- 
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ing,  with  the  county  commissioners  before  the  time  for  said 
hearing.  If  any  objections  are  filed  the  county  commissioners 
shall  hear  the  same  and  act  as  an  equalizing  board,  and  they 
may  change  said  assessments,  if  in  their  opinion,  any  change 
is  necessary  to  make  the  same  just  and  equitable,  or  they  may 
make  such  changes  as  are  just  and  equitable  even  if  no  objec- 
tions are  filed  thereto,  after  giving  notice  to  the  parties  whose 
assessments  they  propose  to  change  and  such  commissioners 
shall  approve  and  confirm  said  assessment  as  reported  by  the 
surveyor  or  modified  by  them.  Such  assessments  when  so 
approved  and  confirmed  shall  be  a  lien  on  the  land  chargeable 
therewith." 

The  notice  required  by  the  above  quoted  section  is  very  similar 
in  character  to  the  one  required  by  old  Section  6956-12  G.  C,  now 
repealed,  and  it  was  never  understood  that  the  notice  required  by 
that  section  should  include  the  names  of  the  owners  whose  prop- 
erty was  assessed  or  a  description  of  their  property.  The  section 
in  question  only  goes  so  far  as  to  provide  that  the  notice  shall  set 
forth  that  the  estimated  assessment  has  been  made  and  that  the 
same  is  on  file  in  the  office  of  the  county  commissioners,  and  the 
date  when  objections,  if  any,  will  be  heard  to  such  assessment. 
This  language  does  not  warrant  the  inference  that  the  legislature 
intended  that  the  notice  should  contain  the  names  of  the  persons 
to  be  specially  assessed  or  a  description  of  their  property,  espe- 
cially as  former  road  laws  contemplated  the  publication  of  notices 
containing  neither  the  names  of  owners  nor  the  descriptions  of  their 
property. 

In  view  of  the  foregoing,  I  advise  you  that  the  same  rule  as  to 
the  inclusion  of  names  of  owners  and  descriptions  of  real  estate 
prevails  as  to  notices  under  Section  6922  G.  C,  as  has  already  been 
stated*  with  reference  to  notices  under  Section  6912  G.  C.,  and  that 
such  notices  need  not  contain  the  names  of  the  persons  whose  prop- 
erty is  to  be  specially  assessed  and  need  not  contain  a  description 
of  the  lands  to  be  so  assessed. 

It  should  be  noted,  however,  that  under  Section  6919  G.  C.,  the 
portion  of  the  cost  of  a  county  road  improvement  to  be  assessed 
may  be  assessed  against  the  real  estate  abutting  upon  the  improve- 
ment, or  within  one-half  mile  or  one  mile  or  two  miles  of  either  side 
thereof,  or  within  one-half  mile,  or  one  mile,  or  two  miles  of  either 
side  or  terminus  thereof.  In  view  of  the  variations  in  assessment 
districts  possible  under  Section  6919  G.  C,  it  is  my  opinion  that 
the  notice  required  to  be  published  by  Section  6922  G.  C.  should 
contain  a  statement  of  the  particular  method  of  assessment  fol- 
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lowed  in  the  making  of  any  given  improvement.  If  this  is  done, 
notice  will  be  brought  to  each  owner  of  benefited  real  estate  of  the 
fact  that  it  is  proposed  to  levy  an  assessment  against  his  real  es- 
tate and  that  on  a  certain  day  tie  will  be  heard  by  the  commission- 
ers in  case  he  desires  to  file  objections.  - 


Tuition  is  Not  Required  for  a  Pupil  Att^iding  an  Elementary 

School  of  a  City  School  District  Where  the  Parents  of  Such  Pupil 

Reside  Outside  Said  School  District,  but  the  Child  Has  Been 
Placed  Under  the  Care  and  Control  of  a  Resident  of  Such  Dis- 
trict by  Action  of  the  Court  of  Domestic  Relations. 


No.  1434^— (Opinion  Dated  March  28,  1916) 

Hon.  John  V.  Campbell,  Prosecuting  Attorney,  Cincinnati,  Ohio. 

Dear  Sir:     I  have  your  letter  of  March  seventeenth,  which  is 
as  follows: 

"At  the  suggestion  of  Mr.  Chas.  A.  Groom,  Solicitor  of 
Cincinnati,  I  write  to  ask  your  opinion  upon  the  following 
question :  'Is  tuition  payable  for  a  pupil  attending  one  of  the 
elementary  schools  of  a  city  school  district  where  the  parents 
of  such  pupil  reside  outside  of  the  school  district  but  the  child 
has  been  placed  under  the  care  and  control  of  a  resident  of 
the  district  by  action  of  the  Court  of  Domestic  Relations  of 
the  county." 

This  involves  a  consideration  of  Section  7681  of  the  Gen- 
eral Code  and  a  determination  of  whether  such  child  can  be 
considered  a  'ward'  within  the  meaning  of  that  section  while 
the  parents  are  still  living  and  non-residents.  We  enclose  a 
copy  of  the  Solicitor's  letter  upon  this  subject." 

Mr.  Groom's  letter  above  referred  to,  addressed  to  you  under 

date  of  March  16,  1916,  reads  as  follows : 

"Mary  Ellen  Burton,  a  minor  thirteen  years  of  age,  has 
been  placed  under  the  care  and  control  of  George  A.  Rountree 
of  Sayler  Park  by  an  order  of  the  Court  of  Domestic  Relations 

in  Case  No.  12963.    In  re  Mary  Ellen  Burton,  dependant. 

The  parents  of  this  dependant  reside  outside  of  the 
school  district  of  this  city  and  the  question  has  been  raised 
in  regard  to  the  payment  of  tuition.    In  order  that  there  may 

be  unifomity  of  ruling  on  this  subject,  which  is  one  that 
affects  every  school  district  in  this  state,  I  respectfully  re- 
quest that  you,  as  counsel  for  the  Court  of  Domestic  Relations, 
request  an  opinion  upon  this  subject  from  the  Attorney  Gen- 
eral of  Ohio." 

Section  7681  G.  C.  (106  0.  L.  489)  provides  in  part: 
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"The  schools  of  each  district  shall  be  free  to  all  youth 
between  six  and  twenty-one  years  of  age,  who  are  children, 
wards  or  apprentices  of  actttal  residents  of  the  district,  *  *  *** 

The  latter  part  of  Section  1639  G.  C.  (104  O.  L.,  176)  provides 
that  in  Hamilton  county  the  power  and  jurisdiction  conferred  by 
the  statutes  as  found  in  the  chapter  of  the  General  Code  relating 
to  juvenile  courts  shall  be  exercised  by  the  court  of  common  pleas 
of  said  county.     Said  section  as  amended  further  provides  that : 

"In  1914  and  every  sixth  year  thereafter,  one  of  the  com- 
mon pleas  judges  to  be  elected  at  said  times  shall  be  elected 
as  a  judge  of  the  court  of  common  pleas,  division  of  domestic 
relations.", 

and  requires  that  to  this  judge  shall  be  assigned  all  juvenile  court 
work  arising  under  said  chapter. 

From  the  statement  of  facts  submitted  by  you  it  appears  that 
the  parents  of  the  child  referred  to  in  your  inquiry  reside  outside 
of  the  city  school  district  of  Cincinnati  and  that  said  child  has  been 
placed  under  the  care  and  control  of  a  resident  of  said  school  dis- 
trict by  action  of  the  judge  of  the  court  of  common  pleas,  division 
of  domestic  relations,  in  the  exercise  of  the  jurisdiction  conferred 
upon  him  by  the  above  provision  of  Section  1639  G.  C.  as  amended, 
taken  in  connection  with  the  provisions  of  Section  1642  et  seq.  of 
the  General  Code  (103  0.  L.  868-879)  as  found  in  said  chapter  of 

the  General  Code  relating  to  the  power  and  jurisdiction  of  the  ju- 
venile court. 

Section  1643  G.  C.  (103  O.  L.,  869)  provides  that: 

"When  a  child  under  the  age  of  eighteen  years  comes 
into  the  custody  of  the  court  under  the  provisions  of  this 
chapter,  such  child  shall  continue  for  all  necessary  purposes 
of  discipline  and  protection,  a  ward  of  the  court,  until  he  or 
she  attain  the  age  of  twenty-one  years.  The  power  of  the 
court  over  such  child  shall  continue  until  the  child  attains 
such  age." 

Section  1653  G.  C.  (103  O.  L.  872)  provides  that: 

"When  a  minor  under  the  age  of  eighteen  years,  or  any 
ward  of  the  court  under  this  chapter,  is  found  to  be  dependent 
or  neglected,  the  judge  may  make  an  order  committing  such 
child  *  *  *  to  the  care  of  some  reputable  citizen  of  good 
moral  character,     *     *     *" 

Acting  under  the  above  provision  of  Section  1653  G.  C.  your 
court  of  common  pleas,  in  the  division  of  domestic  relations,  placed 
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the  child  in  question  under  the  care  and  control  of  the  person  re- 
ferred to  in  your  inquiry.  Section  1672  G.  C.  (103  0.  L.  876)  pro- 
vides that: 

"If  the  court  awards  a  child  to  the  care  of  an  association, 
corporation  or  individual,  in  accordance  with  those  provisions, 
unless  otherwise  ordered,  the  child  shall  become  a  ward,  and 
be  subject  to  the  guardianship  of  such  association,  corporation 
or  individual.     *     *     *" 

The  child  in  question  having  been  placed  under  the  care  and 
control  of  the  person  above  referred  to  and  it  not  appearing  that  a 
further  order  of  the  court  was  made  disposing  of  said  child,  I  am 
of  the  opinion  that  under  the  provision  of  this  latter  statute  said 
child  became  the  ward  of  said  person. 

Inasnfuch  as  the  said  Mary  Ellen  Burton,  a  minor  of  the  age 
of  thirteen  years,  was  taken  from  the  care  and  custody  of  her  par- 
ents, who  are  non-residents  of  the  Cincinnati  city  school  district, 
by  order  of  your  court  of  common  pleas  in  the  division  of  domestic 
relations  and  by  further  order  of  said  court  was  placed  under  the 
care  and  control  of  the  person  referred  to  in  your  inquiry  who  is  an 
actual  resident  of  said  city  school  district,  I  am  of  the  opinion  that 
under  the  above  provision  of  Section  7681  G.  C.  the  said  Mary  Ellen 
Burton  as  the  ward  of  said  resident  of  said  city  school  district  is 
entitled  to  attend  the  public  schools  of  said  district  without  charge 
for  tuition. 

The  Tax  Levy  Provided  for  by  Section  60  of  the  Cass  Highway  Act 
(Section  3298-1,  G.  C).  the  Levy  for  Sinking  Fund  and  Interest 
for  Bonds  Issued  Under  Sections  67  et  seq.,  of  Said  Act  (Sec- 
tions 3298-8,  et  seq.  6.  C.)*  and  the  Levy  for  the  Purpose  of  Pro- 
viding a  Fund  to  Pay  the  Township's  Share  of  Cost  of  Improve- 
ment Carried  Forward  by  State  Highway  Department  (Section 
215  of  Said  Act),  are  Each  Above  the  Ten-Mill,  but  Within  the 
Fifteen-Mill  Tax  Limitation — ^The  Levy  Provided  for  in  Section 
60  of  Said  Act  Must  be  Made  Before  Trustees  of  Township  May 
Submit  to  a  Vote  the  Question  of  a  Bond  Issue  Under  Sections 
67,  et  seq.  of  Said  Act,  and  Funds  Derived  From  Bonds  so  Is- 
sued May  Not  Be  Used  in  Co-operation  With  State  Highway  De- 
.  partment  Under  Section  185  of  the  Act  (Section  1192  G.  C.) 


No.  1264— (Opinion  Dated  Febraary  14,  1916.) 

Hon.  Hugh  F.  Newhart,  Prosecuting  Attorney,  Caldwell,  Ohio. 
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Dear  Sir:  I  have  your  communication  of  January  29,  1916, 
which  reads  as  follows : 

"Is  the  levy  authorized  under  Section  60  of  the  Cass 
Highway  Act  within  the  ten  mill  limitation  or  within  the  15 
mill  limitation  provided  by  law  ? 

"Must  the  township  trustees  make  the  levy  provided  for 
in  Section  60  before  they  provide  for  the  issuing  of  bonds 
under  Sections  67  and  68  of  the  Act,  when  they  are  aware 
at  this  time  that  this  levy  provided  for  in  Section  60  will  be 
insufficient  for  that  purpose? 

"Must  the  levy  for  sinking  fund  and  interest  to  retire 
bonds  issued  as  above  under  Sections  67  and  68  come  within 
the  ten  mill  limitation  or  within  the  15  mill  limitation? 

"May  funds  derived  from  the  issuance  of  bonds  under 
Sections  67  and  68  be  used  in  co-operation  with  the  State 
Highway  Department  under  Sections  185-186  and  187  of  the 
Act,  provided  the  inter-county  highway  to  be  improved  has 
been  designated .  by  the  Township  Trustees  under  Section  62 
of  the  Act.  , 

"Must  the  levy  authorized  to  provide  for  the  township's 
proportion  under  Section  215  of  the  Act  come  within  the  ten 
mill  limitation?" 

* 

Referring  to  your  first  question,  the  levy  authorized  by  Sec- 
tion 60  of  the  Cass  Highway  Law,  Section  3298-1  G.  C,  is  by  the 
terms  of  that  section  made  subject  to  the  limitation  upon  the  com- 
bined maximum  rate  for  all  taxes  now  in  force.  The  language  of 
the  section,  in  so  far  as  this  featurre  of  the  matter  is  concerned,  is 
almost  identical  with  that  of  Sections  105,  238  and  239  of  the  act, 
being  Sections  6926,  6956-1  and  3298-18  of  the  General  Code.  The 
question  of  whether  the  tax  limitation  prescribed  in  said  Sections 
105,  238  and  239  of  the  act  is  ten  mills  or  fifteen  mills  was  consid- 
ered by  this  department  in  Opinion  No.  847,  rendered  to  the  Bureau 
of  Inspection  and  Supervision  of  Public  Offices,  on  September  21, 

1915,  and  in  that  opinion  it  was  held  that  as  between  the  ten  mill 
and  the  fifteen  mill  limitation,  the  levies  provided  for  in  Sections 
105,  238  and  239  of  the  act  are  above  the  ten  mills,  but  within  the 
fifteen  mills.  It  was  pointed  out  in  that  opinion  that  the  answer 
therein  given  is  not  suflScient  without  some  further  explanation  and 
that  as  no  levies  might  be  made  under  the  Cass  Highway  Law  until 

1916,  consideration  of  the  question  of  tax  levies  under  that  law 
might  be  deferred  for  a  time.  With  the  qualification  expressed  m 
that  opinion  to  the  effect  that  the  answer  to  your  question  herein 
given  may  not,  of  itself,  be  sufficient  and  that  the  matter  may  re- 
quire further  consideration,  I  advise  you  that  as  between  the  ten 
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mill  and  the  fifteen  mill  limitation  the  levy  provided  for  by  Section 
60  of  the  Cass  Highway  Law,  Section  3298-1  G.  C,  is  above  the  ten 
mills,  but  within  the  fifteen  mills. 

Your  second  question  was  considered  in  Opinion  No.  849,  ren- 
dered by  me  to  the  Bureau  of  Inspection  and  Supervision  of  Public 
Offices,  on  September  21,  1915,  and  in  accordance  with  the  holding 
in  that  opinion  I  advise  you  that  township  trustees  must  make  the 
levy  provided  for  in  Section  60  of  the  Cass  Highway  Law,  Section 
3298-1  G.  C,  and  it  must  be  determined  that  said  levy  does  not 
furnish  sufficient  funds,  before  the  trustees  may  even  submit  the 
question  of  a  bond  issue  to  the  qualified  electors  of  the  township 
and  this  is  true  even  if  the  township  trustees  are  aware  at  the 
present  time  that  a  levy  which  may  be  hereafter  made  will  be  in- 
sufficient for  the  purpose  of  improving  the  roads  designated  by 
them.  « 

Your  third  question  relates  to  the  levy  for  sinking  fund  and 
interest  purposes  in  connection  with  bonds  issued  by  township  trus- 
tees under  Section  67  of  the  Cass  Highway  Law,  Section  3298-8  G. 
C,  and  the  succeeding  sections. 

Section  72  of  the  act,  Section  3298-13  G.  C,  provides  that  levies 
for  the  payment  of  principal  and  interest  on  such  bonds  shall  be  in 
addition  to  the  two  mills  authorized  to  be  levied  for  general  town- 
ship purposes,  but  subject  to  the  limitation  on  the  combined  max- 
imum rate  for  all  taxes  now  in  force.  The  use  of  the  expression* 
"combineB  maximum  rate  for  all  taxes"  in  connection  with  the  other 
language  of  the  section,  indicates  that  as  between  the  ten  mill  and 
fifteen  mill  limitation  the  levy  in  question  is  above  the  ten  mills  but 
within  the  fifteen  mills. 

Your  fourth  question  relates  to  the  right  to  use  funds  derived 
from  a  bond  issue  under  Section  3298-1  et  seq.,  of  the  General  Code, 
in  co-operation  with  the  state  highway  department,  under  Section 
185  of  the  Cass  Highway  Law,  Section  1192  G.  C,  and  the  related 
sections,  provided  the  inter-county  highway  to  be  improved  has 
been  designated  by  the  township  trustees  upder  Section  62  of  the 
act.  Section  3298-3  G.  C. 

It  should  first  be  observed  that  Chapter  III  of  the  Cass  High- 
way Law  relates  to  road  construction  and  improvement  by  township 
trustees,  while  Chapter  VIII  relates  to  the  construction,  improve- 
ment, maintenance  and  repair  of  roads  and  bridges  by  the  state 
highway  department.  A  full  consideration  of  both  chapters  indi- 
cates that  the  tax  levying  and  bond  sections  of  each  chapter  are 
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exclusive.  In  other  words,  the  proceeds  of  a  tax  levied  under  Sec- 
tion 3298-1  G.  C,  and  the  proceeds  of  bonds  issued  under  Section 
3298-8  et  seq.  of  the  General  Code,  can  be  used  only  for  road  woric 
carried  forward  by  the  township  trustees. 

It  is  provided  by  Section  3298-2  G.  C,  that  when  collected  the 
taxes  authorized  by  the  preceding  section  shall  be  paid  to  the  treas- 
urer of  the  township  from  which  they  are  collected  and  the  money 
so  raised  shall  be  under  the  control  of  the  township  trustees  of  such 
township  for  the  purpose  of  improving  the  roads  of  said  township 
"as  provided  herein."  The  ^pression  "as  provided  herein"  evi- 
dently refers  to  the  chapter  in  which  Section  3298-2  is  found.  The 
bond  issue  provided  for  by  Section  3298-8  G.  C.  is  intended  to  take 
the  place  of  an  insufficient  tax  levy  and  it  is  manifest  that  the  pro- 
ceeds of  a  sale  of  bonds  issued  under  Section  3298-8  G.  C.  must  re- 
main under  the  control  of  the  township  trustees  and  be  used  by 
them  in  the  construction  or  re-construction  of  roads  designated  by 
them.  If  funds  produced  by  a  tax  levy  or  by  a  bond  issue  under 
Chapter  III  of  the  act  were  used  in  co-operation  with  the  state  high- 
way department,  the  funds  would,  it  is  true,  remain  in  the  town- 
ship treasury  until  finally  paid  to  the  contractor  but  they  would  not 
be  under  the  control  of  the  township  trustees  and  the  improvement 
would  not  be  carried  forward  by  the  township  trustees.  Such  part 
of  the  cost  and  expense  of  an  inter-county  highway  improvement 
as  is  to  be  met  by  a  township  must,  therefore,  be  paid  from  the  pro- 
ceeds of  a  tax  levied  by  the  township  trustees  under  Section  215  of 
the  act,  Section  1222  G.  C,  or  from  the  proceeds  of  a  sale  of  bonds 
issued  by  county  commissioners  in  anticipation  of  a  tax  levied  by 
the  township  trustees,  the  bonds  to  be  issued  under  Section  216  of 
the  act,  Section  1223  G.  C. 

Answering  your  question  specifically,  I  therefore  advise  you 
that  funds  derived  from  the  issuance  of  bonds  under  Section  67  of 
the  Cass  Highway  Law,  Section  3298-8  G.  C,  may  not  be  used  in 
co-operation  with  the  state  highway  department  under  Section  185 
of  the  act.  Section  1192  G.  C,  and  the  related  sections,  even  where 
the  inter-county  highway  to  be  improved  has  been  designated  by 
the  township  trustees  under  Section  3298-3  G.  C, 

Coming  now  to  consider  your  last  question,  it  is  provided  by 
Section  215  of  the  act,  that  the  levy  for  the  purpose  of  providing  a 
fund  for  the  payment  of  the  proportion  of  the  cost  and  expense  of 
an  improvement  carried  forward  by  the  state  highway  department, 
to  be  paid  by  the  township  or  townships,  shall  be  in  addition  to  all 
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other  levies  authorized  by  law  for  township  purposes  and  shall  be 
outside  the  limitation  of  the  two  mills  for  general  township  pur- 
poses, but  subject  however  to  the  limitation  upon  the  combined 
maximum  rate  for  all  taxes  now  in  force.  In  conformity  with  what 
has  already  been  said  in  answering  your  first  question,  I  advise  you 
that  as  between  the  ten  mill  and  fifteen  mill  limitation,  the  levy  re- 
ferred to  by  you  is  above  the  ten  mills  but  within  the  fifteen 
mills. 

I  am  enclosing  a  pamphlet  containing  opinions  Nos.  847  and 
849  of  this  department,  referred  to  herein. 

Bond  Issues  May  be  Made  by  County  Commissioners  Under  Section 
2434,  General  Code,  for  the  Construction  of  Bridges, 


No.  138^— (Opinion  Dated  March  17,  1916.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :    I  have  your  letter  of  March  9,  1916,  as  follows : 

"Section  2434,  General  Code,  as  originally  adopted  by  the 
General  Assembly  upon  the  incoming  of  the  work  of  the  Cod- 
if 3dng  Commission,  read  as  follows  : 

Tor  the  execution  of  the  objects  *  *  *or  for  a  court 
house,  county  offices,  jail,  county  infirmary,  or  other  necessary 
building  or  bridge,  or  for  the  purpose  of    *     *     * ' 

"This  section  clearly  authorizes  bond  issues  for  bridge 
construction. 

"This  section  was  amended  March  28,  1911  (102  0.  L., 
55),  to  read  as  follows: 

Tor  the  execution  of  the  objects  *  *  *  or  for  a 
court  house,  county  offices,  jail,  county  infirmary,  detention 
home,  or  additional  land  for  an  infirmary  or  county  children's 
home  or  other  necessary  buildings  or  bridges,  or  for  the  pur- 
pose   *     *     * ' 

"The  absence  of  a  comma  after  the  word  'home,'  where  it 
last  appears  above,  the  grammatical  context  of  the  section,  as 
amended,  apparently  limits  the  power  to  issue  bonds  as  to 
bridges  to  the  acquisition  of  additional  land. 

"The  section  as  above  amended  is  now  the  law. 

Query:  Can  bond  issues  be  made  under  this  particular 
section  for  the  construction  of  bridges?" 

Section  2434  G.  C.  as  it  appeared  prior  to  its  amendment  in  102 

O.  L.,  55,  read  as  follows : 

"For  the  execution  of  the  objects  stated  in  the  preceding 
section  or  for  the  purpose  of  erecting  or  acquiring  a  building 
in  memory  of  Ohio  soldiers  or  for  a  court  house,  county  of- 
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fices,  jail,  county  infirmary,  or  other  necessary  building  or 
bridge,  or  for  the  purpose  of  enlarging,  repairing,  improving 
or  re-building  thereof,  or  for  the  relief  or  support  of  the  poor, 
the  commissioners  may  borrow  such  sum  or  sums  of  money 
as  they  deem  necessary  at  a  rate  of  interest  not  to  exceed 
six  per  cent,  per  annum  and  issue  the  bonds  of  the  county  to 
secure  the  payment  of  the  principal  and  interest  thereof." 

As  amended  102  0.  L.,  55  aforesaid,  it  now  provides  as  follows : 

"For  the  execution  of  the  objects  stated  in  the  preceding 
section,  or  for  the  purpose  of  erecting  or  acquiring  a  building 
in  memory  of  Ohio  soldiers,  or  for  a  court  house,  county  offices, 
jail,  county  infirmary,  detention  home,  or  additional  land  for 
an  infirmary  or  county  children's  home  or  other  necessary 
buildings  or  bridges,  or  for  the  purpose  of  enlarging,  repair- 
ing, improving,  or  rebuilding  thereof,  or  for  the  relief  or  sup- 
port of  the  poor,  the  commissioners  may  borrow  such  sum  or 
sums  of  money  as  they  deem  necessary,  at  a  rate  of  interest 
not;  to  exceed  six  per  cent,  per  annum,  and  issue  the  bonds  of 
the  county  to  secure  the  payment  of  the  principal  and  interest 
thereof. 

"Provided,  that  if  the  judge  designated  to  transact  the 
business  arising  under  the  jurisdiction  provided  for  in  Sec- 
tion 1639  of  the  General  Code  of  the  state  of  Ohio,  shall  ad- 
vise and  recommend  in  writing  to  the  county  commissioners 
of  any  county  the  purchase  of  land  for  and  the  erection  of  a 
place  to  be  known  as  a  detention  home,  or  additional  land  for 
an  infirmary  or  county  children's  home,  the  commissioners 
without  first  submitting  the  question  to  the  vote  of  the  county 
may  levy  a  tax  for  either  or  both  of  such  purposes  in  an 
amount  not  to  exceed  in  any  one  year  two-tenths  of  one  mill 
for  every  dollar  of  taxable  property  on  the  tax  duplicate  of 
said  county." 

It  will  be  observed  from  the  foregoing  sections  that  the  amend- 
ment made  in  102  O.  L.  added  in  the  first  paragraph  of  said  section 
the  following  "detention  home,"  and  "or  additional  land  for  an  in- 
firmary or  county  children's  home."  It  also  added  the  concluding 
paragraph  of  said  section  which  is  devoted  entirely  to  provisions 
referring  to  a  detention  home  or  to  the  purchase  of  additional  land 
for  an  infirmary  or  county  children's  home,  being  the  new  matter 
inserted  as  before  observed  in  the  first  paragraph  of  said  section  by 
the  amendment.  As  suggested  in  your  letter,  had  a  conmia  fol- 
lowed the  term  "children's  home"  in  the  amendment  no  question 
could  be  raised  as  to  the  meaning  of  the  amended  statute. 

It  is  a  general  rule  of  law  in  the  construction  of  a  statute  that 
the  matter  of  punctuation  is  of  little  consequence  in  determining 
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the  effect  of  its  provisions.    It  is  held  in  the  case  of  Albright  vs. 
Payne,  43  0.  S.,  8 : 

"In  construing  a  statute,  punctuation  may  aid,  but  does 
not  control  unless  other  means  fail ;  and  in  rendering  the  mean- 
ing of  a  statute,  punctuation  may  be  changed  or  disregarded/' 

Referring  to  the  same  subject  Black  on  Interpretation  of  Laws, 
page  185,  observes : 

"The  British  statutes,  on  the  original  rolls  of  parliament, 
are  not  punctuated  at  all,  and  although  more  or  less  marks 
of  punctuation  appear  in  the  printed  transcripts  of  the  acts 
of  parliament,  they  are  not  inserted  by  authority  and  are  not 
regarded  as  an  essential  part  of  the  law.  In  the  legislative 
bodies  of  this  country,  the  punctuation  marks  are  usually  in- 
serted, with  a  greater  or  less  approach  to  correctness,  by  the 
by  the  member  who  drafts  and  introduces  the  bill,  are  some- 
times changed  by  the  engrossing  clerks,  and  are  frequently  re- 
formed by  the  printer.  They  very  seldom  receive  the  attentive 
consideration  of  the  legislature,  and  no  great  importance  is 
ever  attached  to  them  during  the  progress  of  the  bill  through 
the  house.  For  this  reason  it  has  come  to  be  recognized  as  a 
settled  legal  doctrine  that  the  punctuation  marks  are  no  part 
of  the  statute." 


On  page  186  the  same  author  again  remarks : 

"If,  therefore,  the  words  of  the  act,  taken  in  themselves 
alone,  or  compared  with  the  context  and  read  in  the  light  of 
the  spirit  and  reason  of  the  whole  act,  convey  a  precise  and 
single  meaning,  they  are  not  to  be  affected  by  the  want  of 
proper  punctuation  or  by  the  insertion  of  incorrect  or  mis- 
placed marks.  In  that  event,  the  court  will  disregard  the  ex- 
isting punctuation,  supply  such  stops  as  may  be  missing,  trans- 
pose those  which  are  erroneously  placed,  eliminate  those  which 
are  superfluous,  reform  such  as  are  incorrectly  used,  and  read 
the  act  as  if  correctly  punctuated." 

When  we  consider  the  purpose  of  the  amendment  to  this  sec- 
tion, as  stated  above,  it  is  manifest  that  it  was  made  for  the  pur- 
pose of  adding  to  the  provisions  of  the  former  section  the  additional 
purposes  of  providing  for  a  detention  home  and  for  purchasing  addi- 
tional land  for  an  infirmary  or  county  children's  home,  and  that  said 
amendment  was  made  for  no  other  purpose.  This  conclusion  is  un- 
avoidable when  we  consider  the  concluding  paragraph  of  the  amend- 
ed statute  which  deals  with  the  amendments  in  the  first  paragraph 
thereof  exclusively.    I  am  convinced,  therefore,  that  the  legislature 
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did  not  intend  that  the  provision  for  the  purchase  of  additional  land 
for  an  infirmary  or  county  children's  home  should  apply  to  that 
which  immediately  follows  it,  viz.,  "or  other  necessary  buildings  or 
bridges"  but  that  said  terms  'Tjuildings"  and  "bridges"  are  used  in 
the  amended  statute  in  the  same  sense  as  they  were  used  in  the  or- 
iginal enactment. 

I  am,  therefore,  of  the  opinion  that  your  inquiry  must  be  an- 
swered in  the  affirmative  and  that  bond  issues  may  be  made  under 
the  provisions  of  said  amended  statute  2434,  supra,  for  the  construc- 
tion of  bridges. 


The  Term,  "Assistant,"  as  Used  in  Paragraph  8  of  Section  486-8, 
General  Code,  May  Include  Any  OflScer,  Regardless  of  His  Title, 
Who  Aids  and  Assists  His  Principal  in  the  Discharge  and  Per- 
formance of  Duties  which  Involve  the  Responsibility  of  the  Prin- 
cipal, and  Are  of  a  Confid^itial  and  Fiduciary  Character.  A 
Probationer  OflScer  is  Such  an  Assistant. — Where  a  Mayor  of  a 
City  Fails  to  Appoint  a  Civil  Service  Commission  for  Said  City 
Prior  to  the  Expiration  of  His  Term  of  OflSce,  His  Successor  Has 
Sixty  Days  in  Which  to  Make  Such  Appointment,  and  the  State 
Civil  Service  Commission  Cannot  Appoint  Such  Commission  Until 
the  Expiration  of  Said  Sixty-Day  Period.  A  Chief  of  Police  Dis- 
charged by  the  Mayor  During  Such  Period  May  Appeal  to  the 
Municipal  Civil  Service  Commission  After  It  is  Duly  Appointed. — 
Permanent  Appointments  in  the  Competitive  Class  May  Not  Be 
Legally  Made  From  a  List  of  Fewer  than  Three  Names.  (Sec. 
486-12  G.  C.) 


No.  1236— (Opinion  Dated  Februray  4,  1916.) 

The  State  Civil  Service  Commission,  Columbus,  Ohio. 

Gentlemen:     I  have  your  letter  of  January  seven,  1916,  as 
follows : 

"We  have  had  requests  from  various  departments  and 
county  officials  for  the  exemption  of  persons  under  parag^raph 
8  of  Section  486-8  of  the  Civil  Service  Law.  Such  exemptions 
are  being  claimed  as  'assistants.'  Persons  so  claimed  exempt 
appear  under  various  titles  on  the  pay  roll.  In  one  instance, 
a  probation  officer  has  been  claimed  exempt  from  the  classified 
service  as  an  'assistant.'    Will  you  kindly  render  us  an  opinion 
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as  to  the  meaning  and  the  proper  application  of  the  word 
'assistants'  appearing  in  paragraph  8  of  Section  486-8  of  the 
new  law  ?  Can  a  position  of  any  title  be  exempted  under  this 
head? 

Our  attention  has  been  called  to  the  case  of  the  dismissal 
of  the  Chief  of  Police  of  the  City  of  Defiance,  who  has  been 
discharged  by  the  incoming  mayor.  It  appears  that  he  was 
appointed  from  an  eligible  list  in  1903  and  has  served  contin- 
uously until  January  1st,  1916.  The  former  mayor,  whose 
term  expired  on  January  1st,  failed  to  appoint  a  Civil  Service 
Commission  as  provided  by  the  civil  service  law.  In  the 
meantime,  the  discharged  chief  of  police  has  no  Civil  Service 
Commission  to  which  he  may  appeal  his  case.  Under  such 
circumstances,  what  should  be  the  attitude  of  the  State  Civil 
Service  Commission  ?  Should  this  Commission  appoint  a  mu- 
nicipal civil  service  commission  at  once,  or  should  it  allow  the 
new  mayor  sixty  days  within  which  to  make  such  appoint- 
ment? During  this  time,  what  action  should  the  Chief  of 
Police  take  in  regard  to  the  appeal  of  his  case  ?  Can  he  appeal 
to  the  Common  Pleas  Court,  or  is  it  the  duty  of  the  State 
Commission  to  appoint  a  municipal  commission  at  once,  with 
which  he  may  file  his  appeal? 

A  question  has  also  arisen  in  regard  to  certification  made 
to  positions  formerly  occupied  by  non-competitives.  This  Com- 
mission has,  in  one  or  two  cases  where  we  had  only  one  eligi- 
ble in  a  district,  certified  to  the  Industrial  Commission  the 
name  of  one  person  from  an  eligible  list  along  with  the  name 
of  the  non-competitive  incumbent  of  the  position.  In  one  case 
the  non-competitive  incumbent  has  been  permanently  ap- 
pointed after  such  certification.  Is  an  appointment  made  in 
this  way  valid? 

In  the  case  of  certification  made  in  response  to  an  ordi- 
nary request,  can  appointments  be  legally  made  from  a  list  of 
less  than  three  persons  certified." 

Paragraph  8  of  Section  486-8  G.  C,  106  0.  L.,  405,  under  which 
your  first  inquiry  is  submitted,  provides : 

"Three  secretaries,  assistants  or  clerks  and  one  personal 
stenographer  for  each  of  the  elective  state  officers;  and  two 
secretaries,  assistant  or  clerks  and  one  p.er8onal  stenographer 
for  other  elective  officers  and  each  of  the  principal  appointive 
executive  officers,  boards  or  commissions,  except  civil  service 
commissions,  authorized  by  law  to  appoint  such  secretary, 
assistant  or  clerk  and  stenographer." 

It  must  be  observed  in  the  first  place  that  the  term,  "assis- 
tant," as  used  in  this  statute,  cannot  be  limited  to  those  persons 
who  are  so  named  and  denominated  by  statutory  law  because  such 
persons  are  practically  all  excepted  under  other  provisions  of  said 
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Section  486-8.    Obviously,  therefore,  the  legislature  intended  it  to 

apply  in  a  more  general  way,  but  to  give  you  a  definition  that  would 

furnish  a  test  in  every  instance  would  be  an  impossibility.    This  is 

so  because  in  a  certain  sense  and  to  some  extent,  all  subordinate 

officers  are  assistants  of  their  principals.    As  is  very  pertinently 

oberved  in  the  case  of  State  vs.  Longfellow,  69  S.  W.,  596 :  * 

"The  word  assistant  is  susceptible  of  a  considerable  va- 
riety of  meanings  to  be  made  definite  in  each  case  by  the  aid 
of  the  context,  the  circumstances  and  other  recognized  mater- 
ials of  interpretation." 
In  view  of  these  considerations  I  am  of  the  opinion  that  the 

term,  as  used  in  this  statute,  must  be  interpreted  so  as  to  harmon- 
ize with  the  general  spirit  and  purpose  of  the  civil  service  law  as 
well  as  the  general  character  of  those  positions  which  by  other 
provisions  of  the  law  are  exempted  and  excepted  from  the  classified 
service.  If  we  so  construe  this  term  it  then  must  be  held  to  mean 
something  more  than  a  person  who  aids  or  assists  his  principal. 
It  must  be  one  who  not  only  aids  and  assists  his  principal,  but  whose 
relation  to  his  principal,  because  of  the  duties  of  his  position,  is 
one  of  a  confidential  or  fiduciary  character.  In  other  words,  the 
position  of  assistant,  as  here  contemplated,  means  a  position  of 
trust  and  confidence,  the  duties  of  which  involve  to  some  extent  at 
least  the  responsibility  of  the  principal.  When  these  qualifications 
are  added  to  the  ordinary  acceptation  of  the  term  it  brings  it,  in 
my  judgment,  in  harmony  with  the  other  provisions  of  the  law 
relating  to  exempted  positions  and  is  consistent  with  the  general 
purpose  of  the  civil  service  law. 

Therefore,  adopting  this  view  of  the  matter,  I  must  advise 
that  the  term,  "assistant,"  as  used  in  said  section,  may  include  any 
oflScer,  regardless  of  his  title,  who  aids  and  assists  his  principal  in 
the  discharge  and  performance  of  duties  which  involve  the  responsi- 
bility of  the  principal  and  aite  of  a  confidential  and  fiduciary  char- 
acter. 

This  being  so,  I  am  of  the  opinion  that  a  probation  oflScer  holds 
such  relation  to  the  court  which  app)oints  him  as  to  warrant  his 
exemption  as  an  assistant  under  said  provision  of  the  law. 

Referring  now  to  your  second  inquiry,  it  is  provided  in  part  in 

Section  486-19  G.  C,  106  O.  L.,  413,  that : 

"The  mayor  other  chief  appointing  authority  of  each 
city  in  the  state  shall  appoint  three  persons,  one  for  a  term  of 
two  years,  one  for  four  years,  and  one  for  six  years,  who 
shall  constitute  the  municipal  civil  service  commission  of  such 
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city  and  of  the  city  school  district  in  which  such  ity  is  located ; 
provided,  however,  that  members  of  existing'  municipal  commis- 
sions shall  continue  in  office  for  the  terms  for  which  they  have 
been  appointed  and  until  their  successors  are  appointed  and 
have  qualified.  Each  alternate  year  thereafter  the  mayor  or 
other  chief  appointing  authority  shall  appoint  one  person  as 
successor  of  the  member  whose  term  expires,  to  serve  six 
years  and  -until  his    successor    is    appointed    and    qualified. 

1*  •••  nr  $ 

If  the  appointing  authority  of  any  such  city  fails  to  ap- 
point a  civil  service  commission  or  commissioner,  as  provided 
by  law,  within  sixty  days  after  he  has  the  power  to  so  ap- 
point, or  after  a  vacancy  exists,  the  state  commission  shall 
make  the  appointment,  and  such  appointee  shall  hold  office 
until  the  expiration  of  the  term  of  the  appointing  authority 
of  such  city  and  until  the  successor  of  such  appointee  is 
appointed  and  qualified." 

Under  the  provisions  of  the  law  quoted  your  commission  was 
authorized  to  appoint  a  civil  service  commission  in  the  city  of 
Defiance  at  any  time  prior  to  the  taking  of  office  by  the  present 
mayor.  However,  by  reason  of  the  peculiar  language  used  in  the 
latter  part  of  the  section  quoted,  viz. :  "within  sixty  days  after  he 
has  the  power  to  so  appoint,"  I  incline  to  the  opinion  that  the 
present  mayor  is  now  entitled  to  the  peribd  of  sixty  days  named 
within  which  to  make  said  appointments  and  that  until  the  expira- 
tion of  said  period  your  commission  may  not  appoint  a  municipal 
civil  service  commission  for  said  city. 

.  Should  the  present  mayor  fail  to  act  within  the  time  specified 
then,  at  the  expiration  of  said  period,  your  commission  should 
appoint  a  municipal  civil  service  commission  for  said  city,  to  which 
the  discharged  chief  of  police  named  in  your  inquiry  may  then 
appeal  his  case.  Should  such  commission  be  appointed  by  the 
mayor,  said  chief  of  police  may  appeal  to  that  commission,  but 
until  there  is  a  commission  appointed  to  which  his  appeal  may  be 
made,  I  am  of  the  opinion  that  he  is  without  any  remedy  and  must 
reserve  any  action  until  a  civil  service  commission  for  said  city  is 
appointed.  The  provisions  of  the  statute  as  to  the  time  within 
such  appeal  may  be  heard,  do  not  become  operative  until  a  commis- 
sion is  appointed. 

Your  third  inquiry  in  reference  to  the  certification  of  an  eligible 
list  of  fewer  than  three  persons  is  answered  fully  by  the  statutory 
provisions  pertaining  thereto.  It  is  provided  in  Section  486-lii 
G.  C.,  106  O.  L.,  408,  that  from  the  returns  of  the  examinations 
the  commission  shall  prepare  an  eligible  list  of  the  persons  whose 
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general  average  standing  upon  examination  is  not  less  than  the 
minimum  fixed  by  the  rules  of  the  commission  and  who  are  other- 
wise eligible.  In  the  succeeding  section  it  is  provided  that  when  an 
appointing  authority  shall  notify  the  commission  of  the  fact  that 
an  appointment  is  to  be  made  in  the  classified  servivce,  said  com- 
mission shall  notify  to  said  appointing  authority  the  names  and 
addresses  of  the  three  candidates  standing  highest  on  the  eligible 
list  for  the  class  or  grade  to  which  position  belongs.  It  is  further 
provided  that  in  the  event  the  eligible  list  to  which  said  position 
belongs  has  become  exhausted  through  inadvertance  or  otherwise, 
or  when  no  eligible  list  for  such  position  exists,  names  may  be  cer- 
tified from  other  eligible  lists  most  appropriate  for  the  class  or 
group  in  which  said  position  to  be  filled  is  classified. 

From  the  foregoing  provisions  it  is  clear  that  the  names  and 
addresses  of  the  three  persons  standing  highest  on  the  eligible  list 
must  be  certified  for  appointment  and  the  certification  of  fewer 
than  three  names  does  not  meet  the  requirement  of  the  law.  This 
purpose  is  made  more  manifest  by  the  further  provisions  which 
permit  a  certification  from  other  lists  when  an  eligible  list  does  not 
exist  for  the  grade  or  class  to  which  said  position  belongs. 

A  question  very  similar  to  the  one  under  consideration  here 

was  before  the  court  in  the  case  of  the  State  ex  rel.  vs.  Hoglan,  64 

O.  S.,  532.    The  controversy  in  that  case  arose  over  the  removal  of 

the  municipal  civil  service  commission  of  the  city  of  Columbus  by 

the  mayor  of  said  city,  the  principal  ground  of  removal  being  that 

said  commission  had  not  certified  the  required  number  of  names 

from  an  eligible  list  as  provided  by  the  civil  service  law  then  in 

force.    That  law  provided : 

"In  case  of  any  vacancy  in  the  classified  service  of  said 
city,  notice  shall  be  given  the  commission  by  the  appointing 
power  of  said  vacancy,  and  thereupon  the  commission  shall 
certify  in  writing  to  the  appointing  power,  the  names,  ad- 
dresses and  grades  of  the  candidates,  not  exceeding  three  in 
number,  for  any  such  vacancy,  whose  names  shall  stand  high- 
est on  the  appropriate  register,  and  it  shall  then  be  the  duty 
of  the  appointing  power  to  appoint  on  probation,  to  fill  such 
vacancy,  one  of  the  said  candidates  whose  name  shall  have 
been  so  certified." 

It  appears  from  the  facts  stated  that  the  commission  in  ques- 
tion claimed  that  it  complied  with  the  foregoing  statute  by  fur- 
nishing the  name  of  one  such  person  when  requested,  while  the 
construction  placed  upon  said  statute  by  the  mayor  was  that  it  re- 
quired said  commission  to  furnish  the  names  of  three  persons  and 
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upon  refusal  of  the  commission  to  adopt  the  mayor's  construction 

he  made  the  order  of  removal.    The  court  in  passing  upon  the  facts 

thus  presented  said: 

"The  court  is  of  the  opinion  that  the  commission  erred  in 
the  construction  it  placed  on  the  statute.  The  fair  construc- 
tion is  that  they  should  certify  to  the  proper  department  when 
requested  at  least  two  names,  on  the  other  hand  we  think  the 
mayor  is  in  error  in  his  claim  that  it  should  certify  three 
name." 
It  will  be  observed  that  the  statute  considered  in  the  foregoing 

case  was  not  as  specific  as  the  statute  under  consideration  here  be- 
cause the  former  fixed  the  number  at  not  exceeding  three,  yet  the 
court  held  that  this  required  more  than  one. 

I  am  therefore  of  the  opinion  that  permanent  appointments 
in  the  competitive  class  may  not  be  legally  made  from  a  list  of  fewer 
than  three  names. 

In  view  of  this  conclusion  I  would  respectfully  suggest  that 
your  commission  at  once  certify  the  required  number  of  names  to 
the  appointing  authorities  in  the  cases  mentioned  in  your  inquiry 
and  that  upon  such  certification  you  require  new  appointments  to 
be  made,  which  of  course  would  not  prevent  the  appointment  of 
the  persons  now  holding  said  positions  under  said  former  appoint- 
ments. Should  no  eligible  list  exist  for  such  positions,  resort  may 
be  made  to  other  lists  which  are  most  appropriate  to  secure  the 
requisite  number  of  names  for  certification.  This  suggestion  is 
made  because  the  payment  of  the  salaries  of  said  appointees  may  be 
made  the  subject  of  attack  at  any  time  under  the  provisions  of  Sec-> 
tion  486-29,  G.  C,  as  amended  106  O.  L.,  418. 
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Tuesday,  April  11,  1916 
MOTION  DOCKET. 

8680.  Alexander  Kiskadden,  Trus- 
tee, vs.  Helen  May  Anderson,  Admx. 
(On  rehearing.)  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Seneca  county  to  certify  its  record. 
Allowed. 

9038.  The  P.  C.  C.  &  St.  L.  Ry.  Co. 
vs.  Mary  Kinney.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Allowed. 

9044.  The  J.  A.  Swingle  Contract- 
ing Co.  vs.  The  State  ex  rel.  James 
A.  Brown,  a  Taxpayer.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Muskingum  county  to  certify  its 
record.     Overruled. 

9045.  C.  W.  Teale  vs.  George  M. 
Stillinger.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Co- 
shocton county  to  certify  its  record. 
Allowed. 

9046.  Daniel  Souslin  et  al.  vs. 
Emma  Hynus  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Perry  county  to  certify  its  record. 
Overruled. 

9058.  Carrie  Vourron  vs.  The  State 
of  Ohio.  Motion  for  leave  to  file  a 
petition  in  error  to  the  Court  of  Ap- 
peals of  Stark  county.     Overruled. 

9059.  The  Grossman-Hooe  Sad- 
dlery Co.  vs.  Robert  Ninekirk,  Admr. 
Motion    for    an    order    directing    the 


Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.     Overruled. 

9060.  Lillian.  Honhorst,  Exrx.,  vs. 
Julia  Honhorst.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
A.llo\76d 

9062.  The  Sylvania  Home  Tele- 
phone Co.  vs.  The  Berkey  Farmers 
Mutual  Telephone  Co.,  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Lucas  county  to  certify 
its  record.     Overruled. 

GENERAL  DOCKET. 

14980.  Morris  Arnoff  vs.  H.  W. 
Williams  et  al.  Cuyahoga.  Judgment 
modified  and  affirmed  as  modified. 
Opinion. 

15017.  A.  A.  Crawford  et  al.  vs. 
Jacob  Weidemeyer  et  al.  Crawford. 
Settled  and  dismissed  by  consent  of 
parties. 

15041.  Albert  V.  Bauman  vs.  Alex- 
ander Kiskadden,  Trustee.  Lucas. 
Judgment  affirmed. 

15059.  The  State  of  Ohio  ex  rel. 
O.  P.  Mitman  et  al.  vs.  The  Board  of 
County  Commissioners  of  Greene 
county,  Ohio.  Greene.  Judgment  re- 
versed.   Cause  remanded.    Opinion. 

15060.  In  re.  R.  D.  Williamson  et 
al.,  as  the  Board  of  Commissioners 
of  Greene  county,  Ohio.  Greene. 
Judgment  reversed.  Cause  remanded. 
Opinion. 
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New    Incorporations. 

The  Lakewood  Heigrhts  Land  Com- 
pany, Cleveland,  $10,000.  O.  D.  Echel- 
man»  Louis  Menger,  Bessie  Shatto, 
Marie  Kurka,  L.  C.  Shaver. 

The  Buckhom  Co-operative  Cream- 
ery Company,  Newcomerstown,  $15,- 
000.  G.  C.  Ports,  D.  MacMillen,  A. 
G.  Cahill,  J.  H.  Morris. 

The  Times  Square  Automobile 
Company,  Cincinnati,  $2000.  J.  D.  El- 
lis, L.  Kramer,  Clara  Callahan,  A.  G. 
Reisenbergr,  G.  Bettman. 

The  Arrow  Cartag^e  and  Storag^e 
Company,  Cleveland,  $50,000.  E.  W. 
Archer,  C.  T.  Austin,  R.  H.  Reed,  F. 
A.  Irvine,  Calvin  J.  Hinds. 

The  West  End  Stamping  &  Manu- 
facturing Company,  Cleveland,  $50,- 
000.  O.  D.  Eshelman,  Louise  Menger, 
Bessie  Shatto,  Marie  Kurka,  L.  C. 
Shaver. 

The  Chatham  Oil  &  Gas  Company, 
Berea,  $60,000.  C.  M'.  Jordan,  B.  B. 
Hathaway,  F.  H.  Stover,  Chas.  Am- 
merman. 

The  Dayton  Steel  Heat  Treating 
Company,  Dayton,  $5000.  W.  H.  Hew- 
itt, Harry  0.  Dubbs,  Arnold  P.  Koors, 
Louisa  Hewitt,  John  Wittman. 

The  East  View  Lumber  &  Supply 
Company,  Cleveland,  $10,000.  J.  O. 
Anderson,  James  G.  Brown,  J.  T. 
Wodward,  H.  Tahraus,  Jos.  Yahraus. 

The  Lake  Shore  Trucking  Company, 
Cleveland,  $25,000.  Wm.  Karcher, 
Chas.  A.  Lawrence,  Frank  Leichtman, 
Jos.  H.  Chopp,  J.  Mertz. 

The  Lima  Theatre  Orchestra  Com- 


pany, I^ima,  $50,000.  A.  J.  Ritzier,  A. 
W.  Fisk,  E.  E.  Ritzier,  Anna  Green. 

The  Mickelthwait  Improvement  Co., 
Portsmouth,  $36,000.  W.  R.  Mickel- 
thwait, Wm.  D.  Mickelthwait,  A.  B. 
Mickelthwait,  Louise  Mickelthwait. 

The  Ohio  Press  Company,  Cincin- 
nati, $15,000.  Edward  Eickoff,  How- 
ard Doyle,  Chas.  R.  Richardson,  O.  W. 
Richardson,  E.  W.  Richardson. 

The  Kibler  Clothing  Company, 
Cleveland,  $10,000.  Frank  M.  Ray- 
mond, Dana  F.  Reynolds,  G.  W.  Wolfe, 
Ira  H.  Krum,  U.  M.  Miller. 

The  West  Virginia  Rail  &  River 
Coal  Company,  Columbus,  $50,000. 
S.  F.  L.  Dean,  H.  H.  Dean,  John  F. 
Carding,  Earnest  E.  Hazelton,  J.  R. 
Elder,  W.  W.  Daniels. 

The  Kono  Cereal  Company,  Dayton, 
$20,000.  Leon  G.  Wilcox,  Irving  S. 
Hoffman,  March  E.  Swanson,  Geo.  W. 
Ozing, 

Worklngmen's  Realty  &  Home 
and  Building  Company,  Cleveland,  $10,- 
000.  F.  A.  Ranellucci,  John  T.  Mc- 
Hugh,  H.  Vaderhook,  S.  W.  Anderson, 
R.  D.  Lueente,  Patsy  Scipione,  W.  W. 
Hole. 

Slavic  Liquor  Company,  Toungs- 
town,  $5000.  Thomas  Vlasic,  John  Ko- 
vach,  E.  H.  Welsh,  J.  W.  Miller,  An- 
thony Slnkovich. 

Park  Flower  Shop  Company,  Cleve- 
land, $10,000.  Albert  B.  Barber,  John 
M.  Fratus,  Anna  B.  Barber,  R.  E.  Bl- 
vidge,  E.  R.  Cook. 

Multlcell  Electric  Company,  Steu- 
benville,  $10,000.  A.  T.  Howser,  O.  F. 
Hamilton,  Geo.  B.  Law,  Frank  S.  King, 
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O.  S.  Holmes.     Maufacturing  electric 
devices. 

Lyceum  Players  Company,  Cleve- 
land, $10,000,  Albert  Angel,  G.  Weh- 
meyer,  Hubert  Howard,  Benjamin  B. 
Jacobs,  Marie  McMahon.  Producing 
plays,  school  for  acting  and  booking 
circuit. 

Conard-Hallwood  Brick  &  Tile  Com- 
pany, Columbus,  $16,000.  John  A.  Co- 
nard,  John  B.  Conard,  Henry  S.  Hall- 
wood,  Annie  Hallwood,  John  W.  Wil- 
son. 

Akron  Jewelry  Company,  Akron, 
$10,000.  Julius  M.  Gom bossy,  Eugene 
J.  Silverman,  Samuel  Friedman,  Wal- 
ter R.  Talbot,  Hermine  Clause. 

The  Massillon  Catholic  Foresters 
Home  Company,  Massillon,  $15,000. 
Charles  A.  Martin,  Edward  C.  Ross, 
Louis  Lachmaier,  Julius  Schneider, 
Arthur  H.  Boerner,  John  L.  Seifert. 

The  Mausoleum  Engineering  & 
Construction  Company,  Cleveland, 
$100,000  Edward  Younger,  E.  C.  Hoag, 
Horace  F.  Parks,  L.  M.  Sewell,  C.  A. 
Niman. 

The  Akron  Bar  Glass  &  Cigar  Com- 
pany, Akron,  $10,000.  M.  Friedman, 
M.  M.  Nauman,  Samuel  Friedman,  W. 
R.  Talbot,  John  W.  Huntoon. 

The  Ohio  Distributing  Company, 
Lakewood,  $1000;  specialty  products. 
Henry  M.  Calvert,  Frank  L.  Miller, 
Robert  Bigham,  E.  C.  Warner,  A.  J. 
Tuttle. 

The  Will  shire  Lumber  Company, 
Willshire,  $15,000.  Daniel  Myers, 
John  Custer,  Carey  C.  Finkhousen, 
Harvey  Brittson,  Oliver  J.  Harmon. 

The  Zindle  Plumbing  &  Heating 
Company,  Akron,  $10,000.  Gilbert 
Zindle,  Fred  Zindle,  Clair  M.  Tyler, 
Alfred  Herberich,  Wm.  A.  Boesche. 

The  Queen  City  Investment  Com- 
pany, Cincinnati,  $5000.  Oscar  A. 
Berman,  Herman  Lowenstein,  Ely 
Elias,  Joseph  M.  Neuman,  E.  Geutsch 

The  Pavonia  Building  Company, 
Cuyahoga  Falls,  $25,000.     C.  P.  Wat- 


ers, .  W.  Haines,  L.  S.  Cox,  C.  F.  Wil- 
cox, W.  J.  Harrington,  Edward  Mc- 
Guire,  Jno.  M.  Geib,  John  H.  Burrell. 

The  Phelps  Manufacturing  Com- 
pany, Columbus,  $100,000;  wire  wheels 
H.  C.  Phelps,  George  R.  Hedges,  Hugh 
Huntington,  Herman  R.  Tingley, 
Stewart  A.  Hoover. 

The  Logan  Producing  Company,  Lo- 
gan, $25,000;  gas  and  oil;  William 
Cline,  J.  B.  Ellison,  H.  E.  Spamon, 
Jno.  A.  Wellman,  J.  G.  Collins. 
The  Charles  D.  Cussins  Company,  Col- 
umbus, $75,000"  merchandise.  Charles 

D.  Cussins,  Chas.  J.  Pretzman,  John  L. 
Daives,     Boyd     B.     Haddox,     Cecile 

Cowey. 

The  Adena  Coal  Company,  Steuben- 
ville,  $65,000.  S.  M.  Downer,  George 
B.  Lockhart,  John  A.  Mansfield,  Will- 
iam Goldberg,  Roy  N.  Merryman. 

The  Ferris  Shoe  Company,  Cleve- 
land, $10,000.  Norton  McGiffin,  M. 
Jenkins,  F.  H.  Pelton,  Wm.  H.  Mar- 
latt,  F.  W.  Treadway. 

The  Gschwind  Company,  Young- 
stown,  $250,000.  Carl  E.  Gschwind, 
Chas.  F.  Ritter.  Malcolm  Jennings,  W. 
G.  Scott,  R.  W.  Archer. 

The  G.  &  G.  Realty  Company,  Tole- 
do, $25,000.  Chas.  H.  Getz,  George  R. 
Ghent,   Scott  Rowly,  C.   A.   LAnglots, 

E.  F.  Rowly. 

The  Heights  Company,  Cleveland, 
$10,000.  A.  W.  Kilbourne,  Chas.  H. 
Olds.  O.  A.  Congalton,  Wm.  J.  Klotz- 
bach,  J.  C.  Turner. 

The  Interstate  Motor  Sales  Com- 
pany, Dayton,  $10,000.  Wayne  C.  Lit- 
tleton, Ora  B.  Lehman,  Harry  M.  Fil- 
bert, Harry  H.  Kellenberger,  Harry  F. 
Nolan. 

The  International  Traffic  Company, 
Cleveland,  $10,000.  I.  S.  Reynolds,  A. 
G.  Davis,  A.  W.  Fenton,  Jr.,  G.  B. 
Goetzfried,  Edward  F.  Bohm. 

The  Lefkowitz  Bros.  Company, 
Cleveland,  $25,000.  Wm.  H.  Freytag, 
August  Borchert,  Anna  Borchert,  Isa- 
dore  Lefkowitz,  Bertha  Lefkowitz. 
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The  Lawrence  Oswald  Company, 
Cleveland.  $10,000.  R.  B.  Lawrence, 
Clias.  Oswald,  Carl  A.  Palmer,  M.  L. 
Blllenstein,  A.  L.  Welch. 

The  Manhattan  Cloth  Sponging 
Company,  Cleveland,  $10,000.  Pred 
Desberg,  George  Q.  Keeley,  M.  A.  Mc- 
Cormack,  S.  I.  Powell,  F.  A.  Cook. 

The  Morgan,  Murray  &  Potts  Com- 
pany, Cincinnati,  $10,000.  Albert  C. 
Morgan,  Frank  Murray,  W.  C.  Potts, 
Chas.  E.  Domette,  George  A.  Dornette. 

The  National  Complete  Building 
Show  Co.,  Cleveland,  $5000.  Chas.  P. 
Salen,  W.  G.  Barzen,  Robt  C.  Mitchell, 
Harry  W.  Conway,  H.  W.  Guy. 

The  Superior  Awning  Company, 
Cleveland,  $10,000.  H.  E.  Rogers,  C. 
H.  KcKeown,  Harry  C.  Todd,  Frank 
A.  Rogers,  P.  P.  Ripner. 

The  Simplex  Tool  Company,  Cleve- 
land, $100,000.  S.  W.  Sparks,  C.  D. 
Gibson,  W.  B.  McNaughton,  John 
O'Brien,  Frank  Ginn. 

The  Youngstown  City  Land  Com- 
pany, Youngstown,  $15,000.  C.  J. 
Thompson,  Bert  W.  Summers,  R.  F. 
Book,  Dan  Mullane,  Jr.,  F.  L.  Ocash. 

The  Pythian  Castle,  Dayton,  $10,- 
000.  Levi  Bell,  Geo.  F.  Williams, 
Harry  Taylor,  Lloyd  H.  Cox,  J.  O.  Mor- 
ris, Chas.  W.  Price,  H.  0.  Shadden. 

The  Central  Building  &  Improve- 
ment Company,  Cleveland,  $10,000. 
Adolph  Schwimmer,  M.  Strauss,  Na- 
than Feilick,  Chas.  Weimberg,  Louis 
Adelstein,  Jos.  Weiss,  Bernhard  Spi- 
vack. 

The  General  Equipment  Company, 
Dayton,  $10,000.  W.  P.  Anderson,  L. 
Ruthenberg,  Russell  Crist,  Dave  Rich- 
ardson, Franklin  D.  Rice. 

The  Hale-Stephan  Company,  Cleve- 
land, $10,000.  Herbert  C.  Hale,  Wal- 
ter G.  Stephan,  James  H.  Griswold,  W. 
E.  White,  S.  A.  Schwab. 

The  Lorain  Pharmacy  Company, 
Cleveland,  $1000.  E.  Rubenstein,  L.  J. 
Kohen,  J.  S.  Cohen,  L.  M.  Young,  H. 
D.  Bubb. 


The  Ninth  Street  Terminal  Ware- 
house Company,  Cleveland,  $1000.  I. 
W.  Sharp,  Frank  X.  Cull,  V.  Svan- 
cara,  M.  T.  Flanagan,  Wm.  R.  Daly. 

The  Shedd  Realty  Company,  Colum- 
bus, $100,000.  Edmund  E.  Shedd, 
Frederick  Shedd,  E.  E.  Shedd,  Jr., 
Chas.  B.  Shedd,  P.  E.  Basore,  R.  C. 
Marshall. 

The  United  States  Lathe  &  Machine 
Company,  Cincinnati,  $20,000.  J.  U. 
Manischewitz,  Vincent    H.    Beckman, 

The  Rocky  Mountain  Motor  Com- 
pany, Cleveland,  $500.  John  T.  Scott, 
David  L.  Johnson,  M.  C.  Burnes,  M.  G. 
McAleenan,  B.  E,  Robertson. 

The  Inter-City  Garage  and  Supply 
Company,  Kansas,  $10,000  Louis 
Jones,  G.  W.  Sprout,  Amelia  Jones,  E. 
A.  Shuman,  Chas.  Schuster. 

The   Fort  Smith    Spelter  Company, 
Warren,  $350,000.   John  T.  Harrington, 
Edward  Feilhaber,  Edward  Greuter. 
U.  C.  D.  Ford,  J.  W.  Blackburn,  Fred 
J.  Heim,  Richard  B.  Wilson. 

The  Arlington  Natural  Gas  Com- 
pany, Findlay,  $10,000.  A.  N.  Bryson, 
J.  T.  Montgomery,  G.  O.  Poole,  S.  W. 
Mascho,  F.  G.  Thompson. 

The  Art  Woolen  Mills  Company, 
Cincinnati,  $10,000.  Arthur  O.  John- 
son, Martin  J.  Hannon,  Thomas  Mur- 
phy, John  W.  Cowell,  Fred  A.  Lamping. 

The  City  Allotment  Company,  Cleve- 
land, $10,000.  Otto  W.  Beltz,  B.  W. 
Ernst,  J.  K.  Lee,  A.  B.  Curtiss,  D.  E. 
Wertz. 

The  Malm  Machine  Company,  Day- 
ton, $20,000.  J.  Frank  Kirkaber,  Rob- 
ert G.  Corwin,  Axel  Malm,  Robert  K. 
Landis,  Stella  O'Neall. 

The  Ohio  Roofing  and  Asbestos 
Company,  Cleveland,  $25,000.  John 
W.  Styles,  Charles  M.  Brill,  Alfred 
Sperry,  William  N.  Mortimer,  George 
E.  Mayer. 

Increases. 

The  Harris  Calorific  Company, 
Cleveland;  $15,000  to  $25,000. 
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The  Akron  Leasehold  Company,  Ak- 
ron; $15,000  to  $25,000. 

The  Lazius  Automatic  Draft  Reg^- 
Itor    Company,    Cleveland;     $1000    to 

$71,000. 

The  Commercial  Printinj?  Company, 
Akron;  $150,000  to  $175,000. 

The  Akron  Grocery  Company,  Ak- 
ron; $200,000  to  $300,000. 

Leo  Meyer  Company,  Akron;  $1000 

to  $50,000. 

Aki^n   iGHrocery   Company^    Akron; 
$200,000   to   $300,000. 

Western  Lumber  Company,  Colum- 
bus; $50,000  to  $75,000. 

The  Lammers  Enfi^ravinp:  Company, 
Cincinnati;  $25,000  to  $75,000. 

The  Lammers  Engraving;:  ompany, 
Cincinnati;  $75,000  to  $100,000. 

The  Cincinnati  Time  Recorder  Com- 
pany; $100,000  to  $350,000. 

The  Sun  Manufacturinpr  Company, 
Columbus;  $125,000  to  $250,000. 

The  Johnstown  Steamship  Company, 
Cleveland;  $900,000  to  $1,400,000. 

The  Standard  Auto  Accessory  Com- 
pany, Leipsic;  $3000  to  $10,000. 

The  Delaware  Realty  Company, 
Delaware;  $100,000  to  $160,000. 

The  Hopedale  Creamery  Company, 
Hopedale;  $6000  to  $10,000. 

The  Canton  Motor  Car  Company, 
Canton;    $50,000  to   $200,000. 

The  Somers  Mining  Company,  Cleve- 
land, $50,000  to  $500,000. 


The  Martin  Baking  Company,  Cleve- 
land, $10,000  to  $15,000. 

The  Martin  Baking  Company,  Cleve- 
land, $15,000  to  $20,000  (Preferred). 

The  Fourth  Ward  Building  and  Loan 
Company,  Cincinnati,  $500,000  to 
$540,000. 

The  Gerke  Chemical  Company,  Mari- 
etta, $10,000  to  $75,000. 

Decreases. 

The  Sun  Manufacturinj^  Company; 
Columbus;  $187,500  to  $125,000. 

The  Perfection  Road  Machinery 
Company,  Galion;  $50,000  to  $6000. 

The  Columbus  Depot,  Columbus; 
$250,000  to  $200,000. 

The  Coal  Run  Coal  Company,  Cam- 
bridjce;  $60,000  to  $5000. 

The  Cleveland  Savings  Check  Com- 
pany, Cleveland;  $200,000  to  $168,000. 

The  National  Foundation  &  Engi- 
neering Company,  Cleveland;  $100,000 
to  $20,000. 

The  Mohawk  Rubber  Company,  Ak- 
ron; $100,000  to  $50,000. 

The  Argo  Steamship  Company, 
Mentor;  $200,000  to  $50,000. 

The  Frank  Unnewchr  Company,  Cin- 
cinnati, decrease  from  $150,000  to 
$125,000. 

The  Massillon-Elm  Run  Coal  Com- 
pany, Massillon,  $200,000  to  $2,000. 

The  Cleveland  Ballelub  Company. 
Cleveland,  $300,000  to  $3,000. 


